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SHOWIXG  IN  WHAT  VOLUMES  OF  THIS  SEKIES  THE   CASES 

BEPOBTED  IN  THE  SEVEEAL  VOLUMES  OF  OFFICIAL 

BEPOETS  MAY  BE  FOUND. 


State  reports  are  in  pareiith«ses,  and  the  numbers  of  this  series  in  bold-faced  figures. 


ALABAMA.— (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  30;  (94)  S3;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
53;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;  (150;  124;  (151)  125;  (152)  126;  (153)  127;  (154)  129;  (155, 
156)   130;   (157)  131;   (158)   132;   (159)  133;    (160,  161)   135. 

AEKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  38;  (58)  41;  (59;  43;  (60)  46;  (61,  62) 
54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112 
(76,  77)  113;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119 
(84)  120;  (85)  122;  (81,  86)  126;  (87)  128;  (88)  129;  (89)  131 
(90,  91)  134;   (92)  135. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
n09)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  ^27)  78;  (12S, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;  (153)  126; 
(151,  154)  129;  (155)  132;   (156)  134. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (36) 
118;  (37)  119;  (38)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127;   (44)  130;   (45)  132;   (46)  133;   (47)  135. 

CONNECTICUT.- (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  125; 
(79,  81)  129;  (82)  135. 

DELAWAKR.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Pennewill) 
82;  (3  Pennrwill)  94;  (4  Pennewill)  103;  (5  Pennewill)  119;  (6 
Pennewill)  130. 

FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29; 
(29)  30;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 

(4) 
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51;   (37)  53;    (38)  56;   (39)  63;   (40)  74;   (41)  79;   (42)  89;   (43) 

99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52;  120;  (53) 

125;   (54,  55)  127;   (56,  57)  131. 
GEORGIA.— (76)  2;    (77)  4;    (78)  6;   (79)   11;   (80,  81)  12;    (82)   14; 

(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 

(91,  92.  93)  44;  (94)  47;   (95,  96)  51;  (97)  54;  (98)  58;   (99)  59; 

(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 

71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 

84;  (114)  88;  (115)  90;   (116)  94;  (117)  97;  (118)  98;  (119)  100; 

(120)   102;   (121)   104;   (122)   106;    (123)  107;     (124)     110;     (125) 

114;  (126)  115;  (127,  128)  119;   (129)  121;   (130)  124;   (131)  127; 

(132)   131;   (133)   134. 
IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 

109;  (11)  114;  (12)  118;  (13)  121;  (14)  125;  (15)  128;  (16)  133; 

(17)  134. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141) 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45;  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19i,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
r228)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127;  (238)  128;  (239,  240)  130;  (241)  132; 
(242,  243)   134;   (244)   135. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind,  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.'*  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 
120;  (169)  124;  (170)  127;  (171)  131. 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (1U3)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;   (128)  111; 
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(129)  113;  (130)  114;  (131)  117;  (132,  133)  119;  (134)  120;  (135) 
124;  (136)  125;  (137)  126;  (138)  128;  (139)  130;  (140)  132;  (141) 
133;   (142)  134. 

KANSAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (;45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50> 
34;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;  (65)  93;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127;  (78)  130;  (79)  131;  (80)  133;  (81)  135. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
^97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  a02)  80;  (103) 
82;  (104)-  84;  (105)  88;   (106)  90;   (107)  92;   (108)  94;   (109)  95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;    (123,  124)   124;   (125,  126,  127)   128;    (128)   129;    (129)   130; 

(130)  132;  (131)  133;   (133)  134;   (134,  135)  135. 
LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;   (41  La.  Ann.)  17; 

(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118;  (119)  121;  (120)  124;  (121)  126;  (119,  122) 
129;   (123)  131;   (124)  134. 

MAINE.— (79)   1;   (80)  6;    (81)  10;   (82)  17;   (83)  23;   (84)  30;    (85) 

35;   (86)  41;   (87)  47;   (88)  51;   (89)  56;   (90)  60;    (91)  64;    (92) 

69;    (93)  74;   (94)  80;   (95)  85;   (96)  90;   (97)  94;   (98)  99;   (99) 

105;  (100)  109;  (101)  115;  (102)  120;  (103)  125;  (104)  129;  (105) 

134. 
MAEYLAND.— (67)   1;    (68)  6;    (69)  9;    (70)   14;    (71)   17;    (72)  20; 

(73)  25;   (74)  28;   (75)  32;   (76)  35;    (77)  39;   (78)  44;    (80)   45; 

(79)  47;   (81)  48;   (82)  51;   (83)  55;    (84)  57;    (85)   60;    (86)   63; 

(87)  67;   (88)  71;   (89)  73;   (90)  78;   (91)  80;    (92)  84;   (93)   86; 

(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 

(101)  109;  (102)  111;  (103)  115;  (104)  118;  (105)  121;  (106)  124; 

(107)  126;   (108)   129;    (109)  130;   (110)   132;   (111)   134. 
MASSACHUSETTS.— (145)    1;    (146)    4;    (147)    9;    (148)    12;    (149) 

14;  (150)  15;  (151)  21;   (152)  23;   (153)  25;   (154)  26;   (155)  31; 

(156)  32;  (157)  84;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 

44;   (163)  47;  (164)  49;  (165)  52;   (166)  55;   (167)  57;  (168)  60; 

(169;  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 

78;  (176)  79;  (177)  83;   (178)  86;   (179)  88;   (180)  91;   (181)  92; 

(182)  94;  (183)  97;   (184)  100;  (185)  102;  (186)  104;   (187)  105; 

(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 

(194)  120;  (195)  122;  (196)  124;  (197)  125;  (198)  126;  (199)  127; 

(200)   128;   (201)  131;   (202)   132;   (203)   133;   (204)   134. 
MICHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 

69,  75)  18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78^  18;  (79) 

19;   (80)  20;   (81,  82,  83)  21;   (84)  22;   (85,  86,  87)  24;    (88)  26; 

(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 

87;    (98)   39;    (99)  41;    (100)   43;    (101)   45;    (102)   47;    (103)   50; 

(104)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 

64;   (Ml)  66;   (112,  113)  67;   (114)   68;   (115)  69;   (116,  117)  72; 

(118)  74;   (119)  75;   (120)  77;   (121,  122)  80;   (123)  81;   (124)  83; 

(125)    84;    (126)    86;    (127)    89;    (128)    92;    (129)    95;    (130)    97; 

(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;   (137)  109; 

(138)  110;  (139)  111;   (136,140)  112;   (141,142)  113;   (143)    114; 
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(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121;  (146,  151)  123;  (152)  125;  (153)  126;  (154)  129;  (155) 
130;  (156)  132;  (157,  158)  133;  (159)  134. 
MINNESOTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  ('45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32: 
(50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
68;    (65)    60;    (66)   61;    (67,  68)    64;    (69)    65;    (70)    68;    (71)   70; 

(72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77;  (78,  79)  79; 
(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98,  102)  120;  (103)  123;  (104)  124;  (105)  127;  (106) 
130;   (107)  131;  (108)  133;   (109)  134. 

MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105; 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119;  (86,  89,  90) 
122;  (91)  124;  (92)  131. 

MISSOUEL— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99>  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48;' 
(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
56;  (135,  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
94;  (172)  95;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178, 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (198)  115;  (199)  116;  (200)  118;  (201,  202) 
119;  (203.  204,  205)  120;  (206)  121;  (207,  208,  209)  123;  (210,  211) 
124;  (212)126;  (213,214)  127;  (215)128;  (216.217)129;  (218,219) 
131;   (220)  132;   (221,  222)  133;   (223,  224,  225)  135. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43; 
(15)  48;  (16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69: 
(22)  74;  (23)  75;  (24)  81;  (2.5)  87;  (i^6^  91;  (27)  94;  (28)  98; 
(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (.34)  115;  (35) 
119;  (36)  122;  (37)  127;   (38)  129;  (39)  133;  (40)  135. 

NEBRASKA.— (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  53;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73;  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  (65)  101;  (66) 
103;  (67)  108;  (68)  110;  (69)  111;  (70)  113;  (71)  115;  (72)  117; 

(73)  119;  (74,  75)  121;  (76,  77)  124;  (78,  79)  126;  (80)  127;  (81) 
129;  (82)  130;  (83)  131;  (84,  85)  133. 

NEVADA.— (19)   3;    (20)    19;    (21)    37;    (22)   58;    (23)   62;    (24)   77; 

(25)  83;   (26)  99;   (27)  103;   (28)  113;   (29)  124;   (30)  133;    (31) 

135. 
NEW  HAMPSHIRE.— r64)   10;   (62)   13;    (65)   23;    (66)   49;   (67)   68; 

(68)  73;  (69)  76;  (70)  85;  (71)  93;  (72)  101;  (73)  111;  (74)  124. 
NEW  JERSEY.— (43  N.  J.  Eq.)  3;   (44  N.  J.  Eq.)  6;   (50  N.  J.  L.)  7; 

(51  N.  J.  L.;  45  N.  J.  Eq.)  14;   (48  N.  J.  Eq.;  52  N.  J.  L.)   19; 

(47  N.  J.  Eq.)  24;   (53  N.  J.  L.)  26;   (48  N.  J.  Eq.)  27;    (4'J  N. 
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J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  85;'  (55  N.  J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  J.  Eq.)  110; 
(68  N  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  115;  (73  N.  J.  L.; 
70  N.  J.  Eq.)  118;  (74  N.  J.  L.)  122;  (71  N.  J.  Eq.)  124;  (75  N. 
J.  L.)  127;  (72  N.  J.  Eq.)  129;  (76  N.  J.  L.)  131;  (73  N.  J.  Eq.) 
133;  (77  N.  J.  L.)  134;  (74  N.  J.  Eq.)  135. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  30;  (135) 
SI;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38: 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  66;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191)  123;  (192,  193)  127;  (184,  194)  128;  (19-5) 
133;   (196,  197)  134. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(1.34)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119;  (145)  122;  (146,  147) 
125;   (148,  149)  128;   (150,  151)   134. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6.  7) 
66;  (8^  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116; 
(15,  16)  125. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118;  (77 
Ohio  St.)  122;  (78  Ohio  St.)  125;  (79  Ohio  St.)  128;  (80  Ohio  St.) 
131;   (81  Ohio  St.)  135. 

OKLAHOMA.— (20,  21;  1  Okl.  Cr.)  129;  (22)  132. 

0R1-:(;0X.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (2S) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (3.') 
76;  (30)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;  (43)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120;  (49)  124; 
C)!))  126;  (51)  131;  (52)  132;   (53)  133;  (54)  135. 
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PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
St.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (^08  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (213  Pa.  St.)  110;  (214  Pa.  St.)  112;  (215 
Pa.  St.)  114;  (216  Pa.  St.)  116;  (217  Pa.  St.)  118;  (217,  218  Pa. 
St.)  120;  (219,  220  Pa.  St.)  123;  (221,  222  Pa.  St.)  128;  (223,  224 
Pa.  St.)  132;   (225  Pa.  St.)  133;   (226  Pa.  St.)  134. 

RHODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;  (23)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 
114;  (28)  125;   (29)  132. 

SOUTH  CAROLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17; 
(33)  26;  (34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39; 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)  57; 
(47)  58;  (48)  59;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121; 
(77)  122;  (78)  125;  (79,80,81)  128;  (82)  129. 

SOUTH  DAKOTA.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  58;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117;  (20)  129; 
(21)  130;  (22)  133. 

TENNESSEE.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25; 
(91)  30;  (92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56; 
(98)  60;  (99)  63;  (100)  66;  (101)  70;  (102)  73;  (103)  76;  (104) 
78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  97;  (110)  100; 
(111)  102;  (112)  105;  (113)  106;  (114)  108;  (115)  112;  (116) 
115;  (117)  119;  (117,  118)  121;  (119)  123;  (120)  127;  (121)  130; 
(122)  135. 

TEXAS.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8; 
(71)  10;  (27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76) 
18;  (77;  28  Tex.  App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25; 
(80,  81)  26;  (82)  27;  (30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85) 
34;  (31  Tex.  Cr.  Rep.;  86)  37;  (86;  32  Tex.  Cr.  Rep.)  40;  (87; 
33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr.  Rep.;  88)  53;  (89,  90)  59; 
(35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61;  (91;  37  Tex.  Cr. 
Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  Cr.  Rep.) 
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HART  V.  CITY  OF  NEILLSVILLE. 

[141  Wis.  3,  123  N.  W.  125.] 

MUNICIPALITY — Unsuitable  Sewers — Plan  of  Construction. — 

If  a  municipality,  without  first  having  duly  adopted  a  plan,  constructs 
and  puts  in  operation  an  unsuitable  sewer  system,  it  is  liable  to  a 
private  property  owner  for  damage  caused  proximately  to  his  property 
by  the  insuflficiency  without  contributory  negligence  of  such  owner, 
(p.  20.) 

MUNICIPALITY— Defective  Sewers — Insufficient  Plans.— If  a 
municipality  puts  a  sewer  system  in  operation,  having  first  duly 
adopted  plans  therefor,  and  the  same  is  insuflEicient  because  of  failure 
to  exercise  ordinary  care  in  executing  such  plans,  it  is  liable  for  in- 
juries proximately  caused  to  private  property,  without  concurrence  of 
contributory  negligence  of  the  owner  thereof,     (pp.  20,  21.) 

MUNICIPALITY — Defective  Sewers — Notice. — In  the  circum- 
stances stated  in  No.  1  and  No.  2,  the  insufficiency  being  inherent  in 
the  plans  or  original  construction,  notice  to  the  city  from  the  begin- 
ning of  the  difficulty,  sufficient  to  charge  it  with  liability,  is  presumed, 
(p.  21.) 

MUNICIPALITY— Defective  Sewers— Failure  to  Remedy.- If 
a  municipality  is  free  from  actionable  negligence,  respecting  adoption 
of  plans  for  its  sewer  system  and  constructing  and  putting  the  system 
in  operation,  but  the  system  proves  not  to  be  reasonably  suitable, 
and  it  fails  reasonably  to  remedy  the  deficiency  within  a  reasonable 
time  after  having  received  actual,  or  constructive,  notice  thereof,  it 
is  liable  the  same  as  in  case  of  want  of  ordinary  care  inhering  in  the 
-installation  of  the  system,     (p.  21.) 

•  MUNICIPALITY— Defective  Sewers — Negligence  of  Property 
Owner. — If  a  property  owner  knows,  actually  or  constructively,  of  a 
deficiency  in  a  municipal  sewer  system  rendering  it  dangerous  to  con- 
nect his  property  therewith  by  a  drain  with  an  open  end  in  his  base- 
ment, yet  he  does  so,  he  is  guilty  of  contributory  negligence  precluding 
him  from  recovering  for  an  injury  to  such  property,  proximately 
caused  or  aided  by  such  circumstance,     (pp.  21,  23.) 

MUNICIPALITY — Defective  Sewers — Negligence  of  Property 
Owner. — If  a  person  connects  the  basement  of  his  dwelling-house  with 
a  main  sewer  in  front  thereof,  by  a  drain,  leaving  the  basement  end 
open,  and  he  thereafter  perceives  that  it  is  dangerous  to  his  property, 
he  cannot  recover  damages  from  the  municipality  for  injury  thus 
caused  to  such  property,  which  ordinary  care  on  his  part,  after  dis- 
covering the  danger,  would  have  prevented,  (pp.  22,  25.) 
Am.  St.  Rep.,  Vol.  135 — 2        (17) 
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MUNICIPALITY — Defective  Sewers — Negligence  of  Property- 
Owner. — If  all  the  conditions  exist  rendering  a  municipality  liable  to 
a  property  owner  because  of  sewage  passing  from  a  public  main 
sewer  to  and  into  his  dwelling-house  basement  by  way  of  a  drain-pipe 
connection  between  such  main  and  such  basement,  unless  the  inflow  is 
permitted  by  a  defect  in  the  drain  for  which  the  property  owner  is 
wholly  or  partially  responsible,  the  burden  of  proof  is  on  the  defend- 
ant to  show  want  of  ordinary  care  of  such  owner,     (p.  25.) 

MUNICIPALITY — Defective  Sewers — Negligence  of  Property 
Owner. — In  the  circumstances  stated  in  No.  7,  and  it  appearing  that 
damage  was  caused  by  back  flow  of  sewage  from  the  drain,  caused  by 
insufficiency  of  the  sewer  system,  such  sewage  reaching  the  basement 
through  a  defect  in  the  drain,  as  apparently  attributable  to  want  of 
ordinary  care  of  the  property  owner  as  attributable  to  actionable  in- 
sufficiency of  the  sewer  system,  the  former  cannot  recover,     (p.  25.) 

MUNICIPALITY — Defective  Sewers — Evidence  of  Damages. — 
In  an  action  for  damages  upon  the  ground  of  an  injury  having  been 
produced  by  want  of  ordinary  care  on  the  part  of  the  defendant,  it 
is  incumbent  on  the  plaintiff  to  show,  by  evidence,  with  reasonable 
distinctness,  how  and  why  the  damages  occurred,     (p.  25.) 

MUNICIPALITY — Defective  Sewers — Evidence  of  Negligence. 
In  the  circumstances  stated  in  No.  9,  if  whether  the  real  cause  of  the 
injury  was  a  condition  negligently  created  by  plaintiff,  without  which 
the  injury  would  not  have  occurred  notwithstanding  the  negligence  of 
the  defendant,  or  was  the  latter  negligence,  rests  wholly  in  conjecture, 
he  cannot  recover,     (pp.  25,  26.) 

(Syllabi  by  the  judge.) 

Homer  C.  Clark,  Geo.  L.  Jacques,  city  attorney,  and  L.  M. 
Sturdevant,  for  the  appellant. 

S.  M.  Marsh,  0.  W.  Schoengarth  and  James  Wickham,  for 
the  respondent. 

^  MARSHALL,  J.  Action  to  recover  compensation  for  in- 
juries, claimed  to  have  been  caused  plaintiff's  residence  prop- 
erty by  escape  of  water  and  sewage  into  the  basement  of  his 
dwelling-house,  by  reason  of  the  negligent  condition  of  defend- 
ant's sewer  system. 

The  complaint  was  to  this  effect,  after  stating  the  corporate 
^  existence  of  the  defendant  and  describing  the  property  in 
question:  Adjoining  the  basement  of  plaintiff's  dwelling- 
hoiLse  there  was  a  well  from  which  he  was  accustomed  to  ob- 
tain a  supply  of  pure  water  for  domestic  purposes.  The  base- 
ment wall,  practically,  formed  one  side  of  the  well.  The  house 
fronted  on  Fifth  street.  The  basement  was  used  for  a  fur- 
nace and  fuel-room  and  storage  place  for  such  domestic  sup- 
plies a.s  are  customaril}'  kept  in  such  places.  A  part  of  the 
sewer  system,  constructed  and  maintained  by  defendant,  was. 
located  on  Fifth  street.  It  was  constructed  under  municipal 
authority  at  the  ex[)en.se  of  abutting  property  owners,  phiin- 
tift"  paying  his  due  proportion  thereof.  An  opening  was  k^ft 
by  the  municipality  in  front  of  plaintiff's  property  to  enable 
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him  to  connect  his  premises  therewith,  and  such  connection 
was  made  with  due  care  under  the  supervision  of  defendant's 
duly  authorized  officers.  The  sewer  system  was  unskillfully 
constructed,  in  that  the  portion  on  Fifth  street  was  too  small 
to  accommodate  the  sewage  which  was  designed  to  be  and 
was  turned  into  it.  The  catch-basins  were  so  located  as  to 
turn  surface  water  into  the  sewer,  far  in  excess  of  its  caj)ac- 
ity,  and  the  slope  toward  the  outlet  was  insufficient.  It  was 
so  constructed,  in  connection  with  other  portions  of  the  sys- 
tem, that  a  creek,  called  Goose  creek,  in  which  great  quan- 
tities of  surface  water  customarily  accumulated,  flowed  into 
it,  so  such  inflow,  that  from  catch-basins  and  from  private 
property  connections,  greatly  overtaxed  the  capacity  of  the 
sewer  and  caused  the  contents  thereof  to  back  up  and  escape 
through  connecting  drains  into  basements  on  abutting  prop- 
erty, including  plaintiff's  premises.  The  city  sewage  system 
was  so  designed  and  constructed  that  substantially  all  the  sew- 
age of  the  city,  discharged  from  the  numerous  private  con- 
nections, and  all  the  surface  water,  including  much  of  that 
flowing  into  Goose  creek  and  then  into  the  sewer  connected 
therewith,  were  obliged  to  pass  to  the  outlet  on  the  bank  of 
O'Neill  creek  through  a  sixteen-inch  pipe,  which  w'as  much 
too  small  ^  to  discharge  the  same  with  sufficient  freedom  to 
prevent  backing  up.  By  reason  of  the  facts  aforesaid,  on 
and  between  July  3,  1903,  and  March  24,  1904,  to  wit,  on  said 
July  3d,  and  on  July  9th,  August  4th,  September  12th,  13th, 
and  14th,  and  March  24th,  the  connection  between  plaintiff's 
basement  and  the  main  sewer  was  filled  up  and  rendered  use- 
less, so  that  large  quantities  of  the  contents  of  the  main  were 
discharged  into  said  basement  and  into  the  well,  filling  said 
basement  to  a  depth  of  several  feet  and  the  well  to  a  like 
level,  rendering  the  dwelling-house  untenantable,  destroying 
the  well,  causing  the  ground  around  and  a  part  of  the  well 
to  cave  in,  the  basement  wall  to  settle  and  fall  in  and  the 
building  to  settle,  its  walls  to  crack,  and  the  structure  other- 
wise to  be  seriously  damaged.  The  sewer  w^as  constructed 
without  any  plans  having  been  adopted  and  without  any  re- 
gard to  adapting  capacity  to  the  work  required,  with  the  con- 
sequences stated.  Prior  to  the  injuries  to  plaintiff's  property, 
defendant  had  notice  of  the  dangerous  condition  of  the  sewer 
system,  as  alleged,  and  that  such  condition  was  remediable 
by  enlarging  the  outlet  into  O'Neill  creek  and  closing  the  inlet 
from  Goose  creek.  When  plaintiff  connected  his  property 
with  the  sewer  system  he  did  not  know  of  its  insufficient 
character.  He  thereafter  used  ordinary  care  to  guard  his 
premises  from  invasion  from  the  sewer,  and  such  invasion  as 
occurred  was  without  his  fault.  Because  of  the  wrong  com- 
plained of,  his  property  has  been  damaged  to  the  extent  of 
fifteen  hundred  dollars. 
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The  trial  court  sustained  a  demurrer  to  the  complaint  for 
insufficiency.  On  appeal,  the  decision  was  reversed.  The  case 
is  reported  in  125  Wis.  546,  104  N.  W.  699. 

Such  proceedings  were  duly  had,  after  the  reversal  afore- 
said, that  defendant  answered,  admitting  all  allegations  of 
the  complaint,  not  fatally  affecting  the  claim  for  damages, 
alleging  that  the  sewer  system  was  constructed,  in  all  its  parts, 
according  to  a  plan  duly  adopted,  and  putting  in  issue  all  alle- 
gations as  to  negligent  construction  or  maintenance  or  insuf- 
ficiency "^  of  the  system,  and  alleging  that  the  connection  of 
plaintiff's  premises  with  the  system  was  made  by  himself 
without  supervision,  direction,  consent  or  interference  on  the 
part  of  the  defendant. 

The  cause  was  submitted  to  a  jury  for  a  special  verdict, 
resulting  in  the  following  findings:  1.  Defendant  adopted  a 
plan  for  the  sewer  sj'stem  before  it  was  constructed;  2.  At 
the  time  and  place  in  question,  it  was  defective  and  insuffi- 
cient; 3.  Such  condition  was  the  proximate  cause  of  the  in- 
juries to  plaintiff's  property;  4.  Defendant  had  notice  of  such 
condition  a  sufficient  length  of  time  before  the  injuries  were 
caused  to  enable  it  by  the  exercise  of  ordinary  care  to  have 
remedied  the  insufficiency ;  5.  Defendant  was  guilty  of  a  want 
of  ordinary  care  in  respect  to  the  construction  of  the  sewer 
system;  6.  Plaintiff's  property  connection  with  the  sewer  sys- 
tem was  not  insufficient  or  defective ;  7.  He  exercised  ordinary 
care  in  constructing  and  maintaining  the  connection ;  8.  Plain- 
tiff was  damaged  by  reason  of  defendant's  negligence  nine 
hundred  and  fifty  dollars,  as  follows:  Two  hundred  and  forty- 
six  dollars  on  July  4th  and  9th  and  August  5th,  and  seven 
hundred  and  four  dollars  on  September  12,  13  and  14,  1903. 

In  due  course,  there  was  a  motion  for  defendant  to  change 
the  answers  to  various  questions,  which  was  denied,  and  also 
for  an  order  setting  aside  the  verdict  and  for  a  new  trial  on 
several  grounds,  which  was  also  denied. 

Judgment  according  to  the  verdict  was  rendered  for  the 
plaintiff. 

*  On  the  former  appeal  it  was  held  that  if,  as  alleged,  ap- 
pellant failed  to  duly  adopt  a  plan  for  its  sewor  system  before 
constructing  the  same,  or,  having  so  adopted  a  plan,  failed 
to  reasonably  construct  the  system  in  accordance  therewith, 
it  was  guilty  of  actionable  negligence,  and  liable  to  respond- 
ent for  such  damages  to  his  property  as  were  attributable  to 
such  negligence  as  the  proximate  cause  thereof  and  were  not 
produced  by  his  own  want  of  ordinary  care  concurring  with 
appellant's  wrong.  Further  it  was  held  that,  if  the  appel- 
lant was  free  from  actionable  negligence  in  respect  to  the 
adoption  of  plans  for  its  sewer  system,  or  execution  of  the 
same,  yet,  in  operation,  the  system  proved  to  be  dangerously 
inadequate  for  the  purpose  thereof,  and  it  failed  to  remedy 
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the  deficiency  within  a  reasonable  time  after  actual  or  con- 
structive notice  thereof,  it  was  guilty  of  actionable  negligence, 
and  was  liable  for  any  damage  to  respondent's  property,  at- 
tributable ®  to  such  negligence  as  the  proximate  cause  thereof, 
and  not  produced  by  want  of  ordinary  care  on  respondent's 
part  concurring  with  that  of  appellant.  Such  is  the  law  from 
an  original  standpoint,  but,  in  any  event,  such  is  the  law  of 
this  case:  Klatt  v.  N.  C.  Foster  L.  Co.,  97  Wis.  641,  73  N. 
W.  563;  Darcey  v.  Farmers'  L.  Co.,  98  Wis.  573,  74  N.  W. 
337 ;  Collins  v.  Janesville,  111  Wis.  348,  87  N.  W.  241,  1087 ; 
Habenicht  v.  Chicago  etc.  E.  Co.,  134  Wis.  268,  114  N.  W.  497.- 

The  decision  of  the  jury  was  in  favor  of  appellant  as  to 
whether  plans  for  the  sewer  system  were  adopted,  but  in  favor 
of  respondent  as  to  whether  ordinary  care  was  exercised  in 
constructing  the  system.  It  is  the  opinion  of  the  court  that 
the  effect  of  such  findings  is  that  appellant  did  not  follow, 
reasonably,  the  adopted  plans  in  constructing  the  system  and 
putting  it  in  operation.  There  is  ample  evidence  of  that 
which  need  not  be  referred  to  in  detail.  Probably  the  most 
significant  of  any  is  the  evidence  that  the  plan  did  not  con- 
template connecting  the  system  with  Goose  creek,  which  con- 
nection may  well  have  been  regarded  by  the  jury  as  an  effi- 
cient cause  of  overloading  the  system,  particularly  on  that 
part  of  the  street  on  which  respondent's  property  was  located. 

Since  the  jury  found  that,  although  a  plan  for  the  sewer 
system  was  duly  adopted,  it  was  negligently  constructed,  in 
that  ordinary  care  was  not  exercised  to  execute  the  plan,  it  is 
considered  that  such  want  of  ordinary  care  relates  to  the  de- 
fective character  of  the  system,  which  the  jury  found  was 
the  proximate  cause  of  the  injury  to  respondent's  property. 
Therefore,  the  defect  being  inherent  in  the  original  installa- 
tion of  the  system,  in  that  proper  regard  for  the  adopted  plans- 
was,  not  exercised,  notice  of  the  insufficiency  which  became 
evident  bj'^  the  operation,  necessary  to  charge  it  with  liability 
for  damages  attributable  to  its  negligence  as  a  proximate 
cause,  must  be  conclusively  presumed.  The  rule  applies  as  in 
case  of  imperfect  original  construction  of  a  highway.  Lia- 
bility ^**  of  the  municipality  for  consequences  to  travelers; 
proximately  caused  by  original  insufficiency  commences  at 
once,  while,  if  the  construction  is  free  from  actionable  im- 
perfections at  the  start,  and  the  hfghway  subsequently  becomes 
unsafe,  such  liability  does  not  commence  till  the  municipality 
has  actual  or  constructive  notice  of  the  defect  and  reasonable 
opportunity  to  remedy  the  deficiency,  or  to  efficiently  guard 
against  injury  happening  to  users  in  the  exercise  of  ordinary 
care. 

Because  of  the  foregoing,  several  suggested  errors  in  the 
admission  of  evidence,  bearing  on  the  question  of  notice  to  the 
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appellant  of  the  defective  condition  of  the  sewer  system,  are 
immaterial.  In  this  connection,  we  will  add  that  we  cannot 
discover  harmful  error  in  any  of  the  complaints  as  to  the  re- 
ception or  rejection  of  evidence,  and  with  that  we  will  pass 
the  subject,  as  one  not  requiring  treatment  of  the  numerous 
incidents  in  detail  cited  to  our  attention. 

The  most  serious  matter  is  involved  in  the  question  of 
whether  the  evidence  shows  conclusively  that  respondent  was 
guilty  of  contributory  negligence,  precluding  a  recovery  as  to 
part,  if  not  the  whole,  of  the  damages  claimed.  On  that  we 
will  refer,  briefly,  to  the  undisputed  facts  and  the  inferences 
unmistakably  arising  therefrom. 

Appellant  knew,  as  well  as  respondent,  the  general  condi- 
tions rendering  the  sewer  insufficient  to  carry  off  all  the  water 
and  sewage  liable  to  flow  into  it  without  danger  of  overload- 
ing, causing  the  contents  to  back  into  drains  connected  with 
property  abutting  on  the  street,  and  discharge  into  basements 
below  the  standing  level  of  contents  of  the  sewer  and  its  con- 
nections, at  the  time  he  made  his  connection.  He  knew  that 
the  surface  drainage  from  a  large  territory  was  into  the  main 
on  Fifth  street  by  way  of  street  catch-basins  and  drain  con- 
nections with  the  surfaces  of  lots  and  roofs.  He  knew  that 
the  sewage  from  numerous  occupied  buildings  on  the  street 
was  discharged  into  the  main.  He  knew  that  such  accumula- 
tions ^*  from  these  and  many  sources  as  would  necessarily 
occur,  especially  during  periods  of  severe  rainfall,  had  no  way 
of  reaching  the  outlet  of  the  sewer  system  except  through  the 
eight-inch  main  on  Fifth  street,  which  served  catch-basin  con- 
nections of  the  same  size  and  numerous  six-inch  connections 
Avith  biisements  on  abutting  propert3\  He  knew  that  the  drain 
connections  with  the  main  were  at  the  side  thereof,  and  that 
the  slope  from  the  basement  end  of  his  drain  to  the  top  of 
the  main  was  not  much  over  eighteen  inches.  He  knew,  or 
ought  to  have  known,  because  he  could  not  have  helped  it  had 
he  paid  ordinary  attention  to  the  matter,  that  the  slope  of 
the  sewer  was  so  sliglit,  the  slope  from  the  opening  of  the  base- 
ment to  the  main  so  little,  and  the  height  of  water  liable  to 
occur  in  tlie  catch-basin  near  his  property,  during  rainstorms, 
such  that  the  high  point  would,  necessarily,  at  times,  be  above 
the  basement  open  end  of  his  drain.  He  must  have  known  that 
the  end  of  his  drain  in  the  basement  was  only  some  four  feet 
below  the  opening  in  the  near-by  catch-basin.  It  had  been 
well  known  for  over  a  year  before  he  made  his  connection  with 
the  sewer  that,  during  rainstorms,  basements  on  defendant'.^ 
street  were  liable  to  be  flooded  from  the  sewer,  unless  the  con- 
necting drains  Avere  armed  with  cliecks  to  prevent  it.  It  seems 
respondent  nnist  have  known  this,  as  one  or  more  of  his  nearest 
neighbors  had  sufl'ered.  and  remedied  the  difficulty  by  a  clieck 
valve  in  the  drain-pipe.    He  knew  that  water,  when  permitted 
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to  flow,  will  move  till  it  comes  to  a  rest,  all  points  within  the 
zone  of  restraint  being  at  a  common  level,  and  that  it  will 
move  till  it  reaches  boundaries  permitting  such  common  level. 
In  that  situation  he  deliberately  connected  his  drain  with  the 
main  sewer,  leaving  the  basement  end  open  and  below  the  level 
to  which  contents  of  the  sewer  system  and  its  connections  were, 
with  reasonable  certainty,  liable  to  frequently  reach,  in  that 
the  end  of  the  six-inch  drain-pipe  was  only  closed  to  the  ex- 
tent of  inserting  therein  a  four-inch  iron  pipe,  thus  leaving 
^^  over  half  the  area  of  the  opening  for  the  free  passage  of 
such  contents  into  the  basement,  upon  any  occurrence  of  the 
main  being  overloaded  so  as  to  cause  a  substantial  standing 
level  in  the  catch-basins  above  the  open  end  of  the  drain. 

That  he  might  as  well  have  left  the  basement  end  of  his 
drain  entirel.y  open  as  to  leave  it  as  he  did  seems  plain.  How 
can  anyone  reasonably  say  to  thus  leave  a  drain,  under  the 
conditions  detailed,  is  consistent  with  ordinary  care?  Could 
one  fairly  say,  in  any  case,  that  it  would  be  consistent  with 
ordinary  care  to  leave  open  the  basement  end  of  a  drain-pipe 
leading  to  a  small  main  sewer,  designed  to  serve  the  purpose 
of  surface  and  sanitary  drainage  for  a  large  territory,  such 
basement  end  being  only  four  feet  below  the  level  of  surface 
openings  of  near-by  catch-basins?  This  question,  it  seems, 
must  be  answered  in  the  negative. 

It  is  a  matter  of  common  knowledge  that  the  connections 
between  conveniences  on  the  main  floors  of  dwellings  and 
other  houses  and  public  sewer  systems  are  universally  sup- 
posed to  be  water-tight,  for  the  purpose,  among  others,  of  pre- 
venting escape  of  the  contents  of  the  sewer  or  of  the  drain  con- 
nections, at  times  of  temporary  overloading  of  the  main,  into 
basements.  To  leave  free  openings  in  such  connections  below 
the  level  which  water  may  reasonably  be  expected  to  reach  in 
near-by  catch-basins  during  severe  rainstorms  would,  it  seems, 
be  the  height  of  folly;  w^ould  be  negligence  of  such  high  de- 
gree as  to  seemingly  invite  disaster — a  reckless  disregard  of 
the  operation  of  natural  laws. 

In  view  of  the  foregoing,  we  cannot  escape  the  conclusion 
that  the  answer  of  the  jury,  wholly  acquitting  respondent  of 
contributory  negligence,  and  the  answer  to  the  efi:'ect  that  all 
the  injuries  complained  of  were  proximately  solely  caused  by 
appellant's  negligence,  are  not  supported  at  all  by  the  evi- 
dence, and  should  have  been  changed  to  some  extent,  if  not 
altogether. 

As  indicated  by  the  fact  that  the  court  submitted  the  case 
^^  to  the  jury  for  a  finding  as  to  the  damages  caused  to  re- 
spondent's property  on  and  prior  to  August  5,  1903,  separately 
from  such  as  were  caused  on  September  12th  to  September 
14th.  inclusive,  the  circumstances  of  the  latter  are  somewhat 
different  from  those  respecting  the  former.    At  the  time  water 
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and  sewage  first  appeared  in  the  basement,  respondent  saw  it 
demonstrated  that  the  open  end  of  his  drain-pipe  was  the  im- 
mediate cause  of  the  mischief.  By  the  undisputed  evidence 
it  was  apparent  to  him,  or  anyone  by  ordinary  inspection, 
that  it  was  perfectly  feasible  to  prevent  a  recurrence  of  the 
back  flow  from  the  main  sewer  by  either  discontinuing  entirely 
the  drain  or  sealing  up  the  basement  end  around  the  connec- 
tion with  the  iron  pipe  so  as  to  permit  water  to  rise  above 
such  end  a  short  distance  into  such  iron  pipe,  or  by  putting 
in  a  check  valve  appliance,  used  in  such  cases,  to  allow  a  flow 
of  water  toward  the  main  sewer  but  prevent  any  back  flow. 
He  did  neither  till  after  August  5,  1903.  Then  he  put  in  a 
check  valve  and  made  a  closed  channel  from  the  tile  drain  up 
through  the  iron  pipe  connection  to.  the  points  of  use  on  the 
floor  above.  That,  by  the  undisputed  evidence,  would  have 
prevented  any  further  invasions  from  the  main  sewer  had 
there  not  been  an  opening  in  the  drain  caused  by  a  fracture 
in  a  section  of  tile,  just  outside  the  basement  wall,  through 
which  opening  water  and  sewage  escaped  from  the  main,  broke 
through  the  wall,  and  did  the  damages  assessed  by  the  jury 
at  seven  hundred  and  four  dollars. 

On  the  branch  of  the  case  relating  to  the  seven  hundred  and 
four  dollars  aforesaid,  does  the  evidence  warrant  a  conclusion, 
to  a  reasonable  certainty,  that  the  tile  found  to  be  broken  was, 
to  one  in  the  exercise  of  ordinary  care  in  laying  such  a  drain 
as  that  in  question,  apparently  suitable  for  use  when  it  was 
put  in  place  by  respondent,  and  it  nevertheless  broke  under 
back  pressure  from  the  sewer,  caused  by  the  negligent  con- 
struction found  by  the  jury  ? 

There  is  no  direct  evidence  that  the  section  of  tile  which 
*■*  was  found  broken  was  perfect,  or  apparently  perfect,  when 
it  was  put  in  place.  The  flange  end  only  was  fractured. 
There  is  no  proof  that  the  disengaged  part  lay  in  place,  or 
near  by,  indicating  that  the  breakage  occurred  after  the  drain 
was  completed.  The  record  is  silent  as  to  these  matters,  though 
respondent,  and  no  one  else,  could  have  made  proof  on  the 
subject.  For  aught  that  appears,  the  tile  when  put  in  place 
had  a  broken  flange  end.  "Was  it  not  incumbent  on  respondent 
to  give  some  explanation  of  the  cause  of  the  defect,  showing 
affirmatively  that  the  tile  was  in  good  condition  when  laid  and 
was  afterward  broken?  True,  the  presumption,  in  absence  of 
any  evidence  to  the  contrary,  would  be  in  favor  of  the  drain 
having  been  free  from  defects  when  laid,  and  the  burden  of 
proof  be  on  appellant  to  establish  contributory  negligence. 
But  when  respondent  made  proof  that  the  drain  tile  was,  in 
fact,  defective,  and  that  such  condition  permitted  the  sewage 
to  escape  into  the  basement,  and  that  he  himself  laid  the  drain, 
and  there  were  persuasive  indications  that  the  tile  was  imr 
perfect  from  the  beginning,  was  not  the  burden  then  cast  upon 
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him  to  rebut  that  situation,  at  least  to  the  extent  of  showing 
that  the  piece  broken  out  of  the  tile  was  in  place  or  near  by, 
as  if  separated  by  some  inward  force  ? 

As  the  case  went  to  the  jury,  there  was  no  definite  evidence 
as  to  how  the  tile  may  probably  have  been  broken  after  being 
laid.  True,  there  was  proof  that  the  action  of  water,  under 
some  circumstances,  produces  peculiar,  and  sometimes  un- 
locked for  and  not  easily  explainable,  results;  but  no  satisfac- 
tory proof  was  given  that  the  pressure  of  water  caused  by  a 
head  of  five  feet — which  from  the  evidence  is  the  ultimate 
that  could  have  been  produced,  since  the  location  of  the  broken 
tile  was  about  that  distance  below  the  point  of  relief  at  the 
street  opening  of  a  nearby  catch-basin — could  cause  any  such 
consequences  as  the  breaking  of  an  ordinary  six-inch  tile  at 
the  flange.  The  flange,  if  the  tile  were  properly  laid,  was 
wholly  outside  the  one  inserted  into  it,  so  the  pressure  of  water 
^^  from  within  the  drain  was  communicated  to  the  flange 
only  by  pressure  against  the  in-surface  of  the  nonelastic  pipe 
which  it  encircled.  Does  not  that  indicate  that  the  flange  was 
broken  before  the  tile  was  laid,  at  least  so  as  to  call  for  some 
explanation  from  respondent?  Under  the  circumstances,  was 
there  more  than  room  for  conjecture  that  the  baclavater  from 
the  sewer  caused  the  fracture  ?  If  it  was  as  reasonable  to  con- 
clude that  the  tile  was  imperfect  when  laid  as  that  it  was  frac- 
tured thereafter,  then  there  w^as  no  jury  question  on  the 
evidence.  Surely,  if  respondent  was  so  reckless  as  to  place  a 
broken  tile  in  the  drain-pipe,  obviously  he  must  take  the  con- 
sequences. 

It  is  an  established  rule  of  law  that,  in  a  case  of  this  sort, 
if  the  circumstances  leave  the  question  of  whether  the  negli- 
gence of  the  defendant  was  the  proximate  cause  of  the  injury, 
without  contributory  negligence  on  the  part  of  the  plaintiff, 
wholly  a  mere  matter  of  conjecture,  there  can  be  no  recovery. 
That  is,  as  applied  to  the  facts  here,  if  the  immediate  proxi- 
mate cause  of  the  damage  was  the  broken  tile,  and  it  is  as  rea- 
sonable to  conclude  that  the  existence  of  the  defect  was  caused 
by  negligence  of  the  plaintiff  as  that  it  was  caused  by  negli- 
gence of  the  defendant,  so  that  one  can  only  conjecture  where 
the  truth  lies,  it  is  impossible  to  reach  a  conclusion  in  respect 
to  the  matter  with  that  reasonable  certainty  requisite  to  a  ver- 
dict, and,  therefore,  no  jury  question  was  presented. 

The  principle  stated  was  declared  in  Hyer  v.  Janesville,  101 
Wis.  371,  77  N.  W.  729,  with  many  supporting  authorities 
from  this  and  other  courts.  It  was  there  said,  in  a  case  of  this 
sort,  it  is  incumbent  upon  the  plaintiff  to  show  by  evidence, 
with  reasonable  distinctness,  how  and  why  the  damages  oc- 
curred. To  present  two  or  more  states  of  the  case,  each  equally 
with  the  other  pointing  to  the  proximate  cause  of  the  injury. 
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thus  only  piittino:  one  conjecture  afjainst  another  as  regards 
the  real  cause  of  the  mischief,  comes  far  short  of  establishing 
a  cause  of  action. 

^^  It  is  difficult  to  reach  the  conclusion,  in  the  absence  of 
any  definite  explanation  of  how  the  tile  came  to  be  in  place 
with  the  piece  broken  out  of  the  flange;  any  aflfirmative  evi- 
dence that  it  was  not  in  that  condition  when  laid;  not  even 
that  the  disengaged  piece  was  in  place  or  around,  indicating  a 
recent  break,  or  that  it  was  found  at  all,  in  face  of  the  fact 
that  pressure  of  water  in  the  drain  could  not  well  have  affected 
the  flange  end  without  first  fracturing  the  end  of  the  pipe, 
which,  so  far  as  appears,  was  perfect — that  backwater  from 
the  sewer  had  anything  to  do  in  producing  the  defect.  The 
major  probabilities  weigh  very  heavily  on  the  side  that  plain- 
tiff is  responsible  therefor,  having  laid  the  tile  in  the  defective 
condition  it  was  found.  Certainly,  it  seems  that  respondent 
was  bound  to  furnish  some  definite  evidence  to  rebut  the  in- 
ference of  his  fault  arising  from  the  situation  described  be- 
fore charging  appellant  with  responsibility  for  a  result  which 
would  not  have  happened  but  for  the  opening  in  his  drain-pipe 
upon  his  own  property,  which  appellant  had  nothing  to  do 
with  and  had  no  right  to  interfere  with. 

In  view  of  the  foregoing  the  opinion  of  the  court  is,  that  the 
verdict  should  have  been  corrected  so  as  to  find  respondent 
guilty  of  contributory  negligence,  and  that  judgment  should 
have  been  rendered  on  the  corrected  verdict  for  defendant. 

By  tho  COURT.  The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  correct  the  verdict  in  accordance 
with  this  opinion  and  to  render  judgment  in  favor  of  the  de- 
fendant. 

Winslow,  C.  J.,  and  Dodge,  J.,  dissent. 


The  Liahilify  of  Afitnicipal  Corporations  for  Defective  Sewers  is  pon- 
siderod  in  the  notes  to  Chalkley  v.  City  of  Eichmond,  29  Am.  St.  Rep. 
737;  Winchell  v.  Waukesha,  84  Am.  St.  Eep.  923.  If  a  municipal  cor- 
poration negligently  constructs  a  system  of  sewerage  or  drainage,  or 
negligently  maintains  one  properly  constructed,  so  as  to  injure  private 
citizens  or  their  property,  it  is  liable  for  the  injury  occasioned: 
Langley  v.  Augusta,  IIS  Ga.  590,  98  Am.  St.  Rep.  133.'  When  a  city 
constructs  a  sewer,  it  is  its  duty  to  exercise  ordinary  care  and  skill 
to  keep  it  in  condition  to  carry  off  the  water  collected  thereby  from 
such  rainfalls  as  may  reasonabh'  be  expected  to  occur  in  the  neighbor- 
hood drained.  And  if  a  plan  for  the  construction  of  sewers  is  palpably 
bad,  it  will  not  excuse  the  city  from  resulting  damage  to  private 
property  to  show  that  the  execution  of  the  plan  was  skillful:  Louis- 
ville v.'Norris,  111  Ky.  903,  98  Am.  St.  Rep.  437.  As  to  when  a  city 
will  be  charged  with  notice  of  defects  in  its  sewers,  see  Louisville  v. 
Norris.  Ill  Kv.  903,  98  Am.  St.  Rep.  437;  Arndt  v.  City  of  Cullman, 
132  Ala.  540,  90  Am.  St.  Rep.  922. 

Whfn  a  Plan  far  a  Sever  tins  Been  Adopted  by  a  city,  and  the  sewer 
constructed    in    accordance    therewith,    judicial    discretion    ends    and 
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miaisterial  duty  begins.  The  city  then  becomes  answerable  in  dam- 
ages for  injuries  to  others  resulting  from  the  negligent  discharge  of 
such  duty,  or  the  negligent  omission  to  discharge  it:  King  v.  Granger, 
21  E.  I.  93,  79  Am.  St.  Rep.  779.  See,  also,  Chicago  v,  Seben,  165  111. 
371,  56  Am.  St.  Eep.  245. 


HUBBARD  V.  FERRY. 

[141  Wis.  17,  123  N.  W.  142.] 

PARTNERSHIP.— A  Transfer  from  One  Partner  to  His  Co- 
partner of  all  his  interest  in  the  "stock,  fixtures  and  accounts"  in  a 
going  retail  business  does  not  include  an  unsuspected  liability  to  the 
firm  of  an  employe  who  has  embezzled  its  property  or  money,  nor  con- 
vey any  interest  in  what  is  subsequently  recovered  from  the  em- 
bezzler, whether  considered  as  reimbursement,  damages,  or  as  a  price 
of  immunity  from  prosecution,     (p.  28.  ) 

APPEAL — Review  of  Conflicting  Evidence. — Even  if  the  su- 
preme court  is  satisfied  that  it  would  have  reached  a  different  con- 
clusion upon  conflicting  evidence  from  that  of  the  trial  court,  this  of 
itself  will  not  justify  a  reversal,     (p.  28.) 

PARTNERSHIP— Accounting.— Where  the  Active  Partner  in  a 
firm  has  taken  a  transfer  from  his  copartner  of  all  his  interest  in  the 
"stock,  fixtures  and  accounts,"  and  afterward  has  collected  funds 
embezzled  from  the  business  by  one  employed  therein  both  before  and 
after  the  transfer,  he  has  the  burden  to  show  which  part  of  such 
funds  belongs  to  him  individually  and  which  part  belongs  to  him 
jointly  with  his  former  partner,     (p.  29.) 

PARTNERSHIP — Accounting. — Where  One  Partner  has  Trans- 
ferred his  interest  in  all  the  "stock,  fixtures  and  accounts"  to  his  co- 
partner, and  subsequently  an  employe  admits  to  both  parties  that  he 
has  made  embezzlements  both  before  and  after  the  transfer,  such 
admissions,  if  not  evidence  of  the  fact  of  embezzlement,  tend  to  show 
that  a  settlement  afterward  made  by  him  with  the  continuing  partner 
was  on  the  basis  of  the  embezzlements  extending  over  the  whole 
period  of  employment,  and  that  the  amount  collected  belongs  in  part 
to  the  firm,     (p.  29.) 

Bundy  &  Wilcox,  for  the  appellant. 

Arthur  H.  Shoemaker  and  James  Wickham,  for  the  respond- 
ent. 

^"^  DODGE,  J.  Plaintiff  and  defendant  were  equal  part- 
ners in  a  retail  jewelry  business  from  October  1,  1900,  until 
March,  1906,  defendant  being  the  active  manager  of  the  busi- 
ness, and  ^*  plaintiff,  who  was  a  practicing  lawyer,  taking  no 
part  therein.  At  the  latter  date  plaintiff  sold  out  to  the  de- 
fendant, giving  him  a  written  bill  of  sale  conveying  all  his 
interest  in  the  "stock,  fixtures  and  accounts."  Defendant 
continued  the  business  under  the  same  name  of  J.  G.  Perry  & 
Co.  Throughout  most  of  the  partnership  period,  and  subse- 
quently, one  Jackson,  a  jeweler,  watchmaker  and  engraver, 
was  employed  as  substantially  the  only  assistant  in  running 
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the  business.  In  March  or  April,  1907,  the  defendant  became 
suspicious  of  Jackson  and  consulted  with  the  plaintiff  in  re- 
gard to  steps  that  might  be  taken  to  discover  any  peculations 
of  his,  and  to  recover  from  him,  defendant  claiming  that  he  so 
consulted  plaintiff  as  an  attorney'  at  law,  and  plaintiff  claim- 
ing to  have  understood  that  he  consulted  with  him  as  a  former 
partner  interested  in  the  recovery.  Various  suspicious  circum- 
stances having  been  discovered,  defendant  confronted  Jackson 
with  the  charge  and  obtained  from  him  a  confession  that  he 
had  been  embezzling  property  and  money,  and  that  such  em- 
bezzlement had  extended  not  only  through  the  year  after 
defendant  had  bought  out  plaintiff,  but  for  a  somewhat  in- 
definite time  prior  thereto.  Defendant  obtained  from  him  a 
return  and  surrender  of  certain  property  and  one  thousand 
dollars  in  money,  all  of  which  the  court  found  to  amount  ta 
sixteen  hundred  dollars,  and  gave  an  acquittance  signed  by 
firm  name  after  protest  against  one  with  his  individual  signa- 
ture. He  refused  to  account  to  plaintiff  for  any  part  thereof, 
except  a  reasonable  attorney's  fee. 

ThLs  action  was  brought  praying  reformation  of  the  bill  of 
sale  from  plaintiff  to  defendant  so  as  to  exclude  any  rights 
against  Jackson  which  plaintiff  might  have,  and  to  require 
defendant  to  account  for  one-half  of  any  sums  received  by  him 
in  compromise  of  Jaelvson's  liability  to  the  firm.  The  court 
decided  in  plaintiff's  favor,  holding  that  the  bill  of  sale  should 
be  so  reformed,  and  that  the  sum  of  sixteen  hundred  dollars 
received  by  defendant  must  be  apportioned  equally  over  the 
whole  period  of  Jackson's  employment,  both  by  the  firm  and 
afterward  by  defendant,  ^^  and  accordingly  rendered  judg- 
ment in  favor  of  the  plaintiff  for  six  hundred  and  sixty-one 
dollars  and  ninety-four  cents  and  interest  from  the  time  of  the 
commencement  of  the  action,  from  which  judgment  the  de- 
fendant appeals. 

It  is,  in  our  view,  unnecessary  to  discuss  the  propriety  of 
the  reformation  of  the  bill  of  sale.  We  deem  that  action  un- 
necessary, and  therefore  immaterial.  It  would  be  doing  great 
violence  to  the  ordinar^^  use  of  terms  to  consider  a  mere  formal 
Iran.sfer  of  "stock,  fixtures,  and  accounts"  in  a  going  retail 
business  to  include  an  unknown  and  an  unsuspected  liability 
of  an  embezzler  of  either  the  property  or  the  moneys  of  the 
concern,  and  there  is  nothing  amongst  the  surrounding  circum- 
stances to  warrant  extending  the  natural  construction  of  the 
words  of  the  instrument  to  such  an  extent.  Whether  the 
amount  recovered  from  Jackson  be  considered  as  reimburse- 
ment, as'damages,  or  as  a  price  of  immunity  from  prosecution, 
we  are  satisfied  no  interest  therein  was  conveyed  by  this  so- 
called  bill  of  sale  from  plaintiff  to  defendant. 

The  correctness  of  the  court's  conclusion  of  fact  from  the 
evidence  that  this  settlement  covered  assumed  peculation  and 
embezzlement  during  both  the  period  of  the  partnership,  when. 
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plaintiff  would  have  had  an  interest  in  the  property  embez- 
zled, and  the  succeeding  period,  when  defendant  was  alone  the 
sufferer,  depends  on  the  view  taken  of  many  and  various  items 
of  evidence,  on  the  resolution  of  many  ambiguous  and  conflict- 
ing statements,  and  on  the  inferences  to  be  drawn  therefrom. 
This  court  does  not  sit  to  consider  such  questions  originally. 
Even  if  we  were  satisfied  that  we  should  have  reached  a  dif- 
ferent conclusion  from  that  of  the  trial  court,  ^^  that  of  it- 
self would  not  justify  a  reversal.  We  have  carefully  and 
anxiously  examined  all  this  evidence,  and  we  are  unable  to  say 
either  that  there  is  any  clear  preponderance  against  the  trial 
judge's  findings  or  that  there  is  no  evidence  which  upon  some 
reasonable  construction  and  inference  might  support  his  con- 
clusion. Especially  is  this  true  with  reference  to  the  method 
of  apportionment  of  the  amount  recovered,  when  we  realize 
that  after  having  found  that  the  payment  was  made  and  re- 
ceived in  adjustment  of  a  liability  in  part  at  least  to  the 
firm,  the  duty  fell  upon  the  defendant,  as  the  manager  of  an 
enterprise  in  which  others  were  interested  with  him,  to  make 
full  aceounting,  and  the  burden  of  proof  was  upon  him  pri- 
marily to  furnish  evidence  upon  which  to  ascertain  the  portion 
of  the  amount  collected  which  pertained  to  his  own  private 
interests  as  distinguished  from  the  joint  interest  of  himself 
and  plaintiff:  Lessel  v.  Zillmer,  105  Wis.  334,  81  N.  W.  403; 
Somervaill  v.  McDermott,  116  Wis.  504,  93  N.  W.  553 ;  Chaffee 
V.  Conway,  125  Wis.  77,  103  N.  W.  269.  For  these  reasons 
the  judgment  must  be  affirmed. 

One  contention  of  the  appellant  should  perhaps  receive 
special  attention.  That  is,  that  there  was  absolutely  no  evi- 
dence that  Jackson  was  guilty  of  any  embezzlement  or  misap- 
propriation during  the  term  of  the  partnership ;  that  the  only 
evidence  offered  on  this  subject  was  Jackson's  admission  made 
to  plaintiff  and  defendant  prior  to  the  settlement  or  compro- 
mise, and  that  such  hearsay  declarations  of  a  third  party  are 
not  evidence.  Conceding,  arguendo,  that  such  admissions  are 
not  evidence  of  the  fact  of  embezzlement,  yet  they  constitute 
one  of  the  surrounding  circumstances  under  which  defendant 
insisted  upon  the  payment  of  a  sum  of  money,  and  under 
which  Jaclffion  yielded  to  such  insistence  and  paid  the  sum 
which  defendant  in  fact  received.  They,  therefore,  being  such 
a  circumstance,  tend  to  justify  the  inference  of  the  trial  court, 
embodied  in  the  finding,  that  the  settlement  was  made  on  the 
basis  of  uncertain  embezzlements  extending  ^^  throughout 
Jackson's  employment,  whether  by  the  firm  or  by  the  defend- 
ant individually,  and  tend  to  justify  the  conclusion  that  the 
money  received  by  defendant  was  in  part  at  least,  in  the  in- 
tention of  the  parties,  due  to  invasions  of  the  rights  of  the 
partnership. 

By  the  COURT.     Judgment  affirmed. 
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The  Belation  Bettveen  Partners  is  one  of  trust  and  confidence:  Breaux 
V.  La  Blanc,  50  La.  Ann.  228,  69  Am.  St.  Kep.  403;  Caldwell  v.  Davis, 
10  Colo.  481,  3  Am.  St.  Eep.  599;  Goldsmith  v.  Eichold  Bros.  &  Weiss, 
94  Ala.  116,  33  Am.  St.  Rep.  97.  A  partner  embraces  both  the  char- 
acter of  principal  and  agent.  For  himself,  with  respect  to  the  partner- 
ship, he  acts  as  principal,  and  agent  for  his  partners,  with  an  interest 
in  all  that  pertains  to  the  business  of  the  firm.  If,  therefore,  for  any 
reason,  one  member  of  the  firm  assumes  control,  he  must,  while  so 
controlling,  manage  for  and  in  the  interest  of  all  the  partners.  Hi» 
duty  is  analogous  to  that  of  a  trustee,  and  he  is  not  allowed  to  derive 
personal  profit  from  the  use  of  the  partnership  assets  or  business  or 
goodwill  of  the  firm:  Raymond  v.  Vaughn,  128  111.  256,  15  Am.  St. 
Rep.  112. 


LAUSON  V.  FOND  DU  LAC. 

[141  Wis.  57,  123  N.  W.  629.] 

AUTOMOBILE. — The   Contributory  Negligence  of  the  Driver 

of  a  private  automobile  bars  au  action  by  an  occupant  of  the  car 
against  the  municipality  for  injuries  occasioned  through  a  defect  in 
the  highway,     (p.  31.) 

AUTOMOBILE  —  Negligent  Speed  in  Darkness.  —  One  who 
drives  an  automobile  over  a  strange  country  road  on  a  dark  rainy 
night  at  such  a  speed  that  he  cannot  stop  within  the  distance  that  he 
can  plainly  see  objects  or  obstructions  ahead  of  him,  fails  to  exercise 
ordinary  care  for  the  safety  of  himself  and  occupants  of  the  vehicle, 
(p.  32.) 

AUTOMOBILE — Inadequate  Lights. — To  Run  an  Automobile 
at  Night  without  sufficient  lights  to  enable  the  driver  to  see  objects 
ahead  of  him  in  time  to  avoid  them  is  negligence,  independently  of 
statute,     (p.  33.) 

AUTOMOBILE. — Lights  on  Automobiles  at  Night  are  required 
for  the  protection  of  travelers  in  the  automobile  as  well  as  for  that 
of  other  travelers  on  the  road.     (p.  33.) 

AUTOMOBILE— Absence  of  Lights  at  Night.— The  rule  that 
it  is  not  negligence  to  drive  horses  over  a  highway  on  a  dark  night 
without  lights  should  not  be  extended  to  automobiles,     (pp.  33,  34.) 

Maurice  McKenna,  for  the  appellant. 

J.  E.  IMc^Iullen,  for  the  respondent. 

'^"  BARNES,  J.  Action  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  reason  of  a  defect  in  a  high- 
way. The  plaintiff  was  riding  in  an  automobile  driven  by 
one  Robert  llippe,  on  the  main  highway  between  the  cities  of 
Waupun  and  Fond  du  Lac.  A  culvert  in  the  road  was  being 
replaced,  leaving  an  opening  therein  about  eight  feet  in  width 
and  nine  feet  in  depth.  Barriers  were  erected  on  either  side 
of  the  opening,  such  barriers  consisting  of  a  single  sixteen-foot 
fence  board  extending  across  the  highway  and  nailed  to  posts 
on  either  side.     There  was  some  dispute  in  the  testimony  as 
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to  the  distance  the  barriers  were  placed  from  the  opening, 
the  testimony  of  the  plaintiff  tending  to  show  that  it  was  but 
twenty-four  °**  feet  distant,  while  that  of  the  defendant 
tended  to  show  that  it  was  forty-three  feet.  The  accident  oc- 
curred about  10  o'clock  on  a  dark,  rainy  night.  The  automo- 
bile ran  through  the  barrier  and  into  the  opening,  injuring  the 
plaintiff.  It  was  running  at  a  speed  not  to  exceed  eight  miles 
an  hour.  It  carried  but  one  headlight,  which  was  tilted  down 
somewhat  so  as  to  throw  the  light  into  the  wheel  tracks.  From 
the  testimony,  it  appears  that  the  driver  could  not  see  objects 
more  than  ten  or  twelve  feet  ahead  of  him,  and  that  at  the 
speed  he  was  proceeding  he  could  not  bring  the  machine  to  a 
standstill  within  less  than  fifteen  or  twenty  feet.  The  bar- 
riers were  about  four  feet  above  the  surface  of  the  road.  The 
alleged  negligence  of  the  town  consisted  in  its  failure  to  place 
a  light  around  the  opening  or  to  afford  any  protection  to 
travelers  except  such  as  might  be  afforded  by  the  carriers  that 
were  erected.  From  a  verdict  and  judgment  in  favor  of  the 
plaintiff  defendant  brings  this  appeal. 

The  defendant  seeks  to  defeat  recovery  on  the  ground  that 
the  driver  of  the  automobile  was  guilty  of  contributory  negli- 
gence, and  that  the  court  should  have  so  decided  as  a  matter  of 
law.  The  automobile  in  question  was  a  private  conveyance, 
and  if  its  driver  failed  to  exercise  ordinary  care,  and  such  fail- 
ure contributed  to  produce  the  injury  complained  of,  the 
plaintiff  cannot  recover :  Ritger  v.  Milwaukee,  99  Wis.  190,  74 
N.  W.  815;  Prideaux  v.  Mineral  ^^  Point,  43  Wis.  513,  28 
Am.  Kep.  558 ;  Otis  v.  Janesville,  47  Wis.  422,  2  N.  W.  783 ; 
Olson  V.  Luck,  103  Wis.  33,  79  N.  W.  29 ;  Lightfoot  v.  Winne- 
bago T.  Co.,  123  Wis.  479,  102  N.  W.  30.  The  question  for 
this  court  to  solve  is  whether  the  driver  of  an  automobile,  who 
on  a  dark,  rainy  night  is  traveling  over  a  straight  stretch  of 
strange  country  road,  is  exercising  ordinary  care  if  he  drives 
his  machine  at  such  a  rate  of  speed  that  he  is  unable  to  stop 
within  a  distance  that  is  within  the  clear  range  of  his  vision. 
Stated  in  another  way,  if  he  can  see  objects  but  ten  feet  ahead, 
while  he  cannot  stop  his  car  within  twenty  feet,  is  he  using 
ordinary  care?  If  not,  and  injury  results  from  his  negligent 
act,  neither  he  nor  his  passengers,  if  the  conveyance  be  a 
private  one,  can  recover  damages  for  such  injury. 

Self-propelling  machines  of  great  weight  and  high  power 
have  come  into  general  use  in  the  past  few  years.  They  are 
rightfully  accorded  the  same  privileges  in  the  use  of  our  high- 
ways that  are  accorded  to  other  vehicles.  AVhen  driven  at  a 
reckless  rate  of  speed  they  are  a  source  of  constant  menace  to 
their  occupants  and  to  the  traveling  public,  which  has  not  and 
cannot  abdicate  its  right  to  use  our  roads.  What  may  be  a 
moderate  rate  of  speed  under  some  circumstances  may  be  a 
reckless  rate  under  other  conditions. 
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The  driver  of  every  automobile  in  a  city  knows  that  streets 
are  frequently  torn  up  for  the  purpose  of  repairing  or  re- 
building them,  and  for  the  purpose  of  laying  water  and  sewer 
pipes  and  for  laying  gas-mains,  conduits  for  carrying  electric 
wires,  and  such  like,  and  that  repairs  on  such  pipes,  mains  and 
conduits  must  be  frequently  made,  as  well  as  connections  with 
private  consumers.  He  further  knows  that  children,  pe- 
destrians, bicycle  and  motorcycle  riders,  street-cars,  and  pas- 
sengers carried  by  horse-power  are  to  be  found  on  the  streets 
in  great  numbers  and  frequently  huddled  closely  together. 
The  driver  on  a  country  road  Icnows  that  bridges  and  culverts 
must  be  rebuilt;  that  highways  must  be  repaired;  that  wash- 
outs ****  occasionally  occur;  that  livestock  roam  about  the 
roads  unattended ;  that  travelers  on  foot,  on  horseback,  and  in 
various  kinds  of  vehicles  are  found  using  the  highways  at  all 
seasons  of  the  year  and  at  all  times  of  the  day  and  night. 
Such  a  driver  has  no  right  to  expect,  and  does  not  expect,  a 
free  and  unobstructed  right  of  way  over  a  well-defined  track, 
as  does  the  engineer  of  a  locomotive  or  even  the  motorman  of 
an  electric  car. 

The  automobile  has  created  a  new  peril  in  the  use  of  our  pub- 
lic highways — a  peril  that  unfortunately  has  been  greatly  en- 
hanced by  the  recklessness  of  drivers  who  propel  such  ma- 
chines with  the  speed  of  railway  trains  along  crowded 
thoroughfares.  Some  rule  consonant  with  the  public  safety, 
and  not  unduly  harsh  or  restrictive  upon  the  users  of  motor 
cars,  must  be  evolved  to  meet  a  situation  which  has  recently 
arisen.  No  case  presenting  a  similar  state  of  facts  has  been 
cited  by  counsel. 

It  seems  to  us,  and  we  decide,  that  the  driver  of  an  auto- 
mobile, circumstanced  as  was  the  driver  of  the  car  in  which 
the  plaintiff  was  riding,  and  operating  it  under  such  condi- 
tions as  he  operated  his  machine  on  the  night  of  the  accident, 
is  not  exercising  ordinary  care  if  he  is  driving  the  car  at 
such  a  rate  of  speed  that  he  cannot  bring  it  to  a  standstill 
within  the  distance  that  he  can  plainly  see  objects  or  obstruc- 
tions ahead  of  him.  If  his  light  be  such  that  he  can  see 
objects  for  only  a  distance  of  ten  feet,  then  he  should  so 
regulate  his  speed  as  to  be  able  to  stop  his  machine  within 
that  distance,  and  if  he  fails  to  do  so,  and  an  accident  results 
from  such  failure,  no  recovery  can  be  had.  This,  it  seems  to 
us,  is  the  minimum  degree  of  care  that  should  be  required. 
Circumstances  might  arise  where  it  would  be  reckless  to  drive 
at  such  a  rate  of  speed,  or  even  at  a  rate  approximating  it. 
"We  do  not  ground  this  rule  on  the  fact  that  we  have  a  statute 
requiring  automobiles  to  carry  reasonably  bright  lights  while 
being  operated  during  the  hours  of  darkness.  Independent 
of  any  **^  statute,  and  considering  the  character  of  these 
machines,  we  hold  it  would  be  negligent  operation  to  run  them 
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•without  sufficient  lights  to  enable  the  driver  to  see  objects 
ahead  of  him  in  time  to  avoid  them.  Such  is  substantially 
the  rule  adopted  by  the  supreme  court  of  Connecticut  in  a 
well-considered  case  in  reference  to  the  running  of  a  street- 
car. The  court  said:  "When  running  at  night,  it  must  be 
provided  with  such  means  of  illumination  as  may  be  requisite, 
in  connection  with  the  light,  if  any,  to  be  expected  from 
other  sources,  to  enable  the  motorman  to  see  far  enough  ahead 
to  do  whatever  ordinary  care  maj'  demand  in  order  to  avoid 
a  rear-end  collision  with  any  other  vehicle  upon  the  railway 
track.  The  speed  with  which  any  vehicle  can  be  driven  over 
a  highway  at  night  must  be  determined  partly  in  view  of  the 
distance  ahead  at  which  travelers  upon  or  approaching  the 
same  hiahway  would  become  visible":  Currie  v.  Consolidated 
R.  Co.,  81  Conn.  383,  71  Atl.  356. 

We  perceive  no  reason  why  an  automobile  should  not  be 
driven  Avith  the  same  degree  of  care  required  in  the  case  of  a 
street-car,  and  there  are  many  reasons  why  a  greater  degree 
of  care  should  be  required. 

Nor  can  we  countenance  the  proposition  urged  upon  us 
that  lights  are  required  only  for  the  protection  of  travelers 
other  than  those  riding  in  the  automobile.  It  is  true  that  the 
evidence  in  this  case  showed  that  a  party  traveling  in  an 
opposite  direction  from  that  in  which  the  automobile  was 
proceeding  could  see  the  light  plainly  a  quarter  of  a  mile  dis- 
tant and  in  ample  time  to  leave  the  traveled  track.  But  this 
testimony  does  not  prove  anything  of  value.  The  other 
traveler  is  not  obliged  to  yield  the  entire  track,  and  the  nature 
of  the  road  might  well  be  such  that  he  could  not  do  so,  and. 
if  he  did,  a  slight  swerving  of  the  machine  to  avoid  a  rut  or 
a  stone  might  result  in  a  collision.  Perhaps  almost  as  many 
persons  and  vehicles  drawn  by  horses  are  overtaken  and 
passed  by  automobiles  as  are  met,  and,  as  to  such,  a  dim  light 
might  afford  no  protection  whatever,  or  at  least  not  sufficient 
warning  to  "^  avoid  a  collision,  if  they  were  compelled  to  rely 
on  what  they  could  see  to  avoid  it. 

Our  attention  is  called  to  cases  in  this  court  which  hold 
that  it  is  not  negligence  to  drive  horses  over  a  highway  on  a 
dark  niaht  without  lights.  Milwaukee  v,  Davis,  6  Wis.  377, 
Hart  v.^Red  Cedar,  63  Wis.  634,  24  N.  W.  410,  Brennan  v. 
Friendship,  67  Wis.  223,  29  N.  W.  902,  and  Bills  v.  Kau- 
kauna,  94  Wis.  310,  68  N.  W.  992,  are  cases  in  which  the 
rule  of  law  is  so  declared.  The  doctrine  of  those  cases  should 
not  be  extended  to  automobiles.  A  team  of  horses,  if  per- 
mitted to  do  so,  will  ordinarily  follow  the  traveled  track, 
even  where  it  is  so  dark  that  their  driver  may  be  wholly  un- 
able to  distinguish  it.  Under  such  circumstances,  an  auto- 
mobile could  hardly  be  run  a  rod  without  running  into  a 
ditch,  except  by  sheer  good  luck.     A  horse  will  ordinarily 
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stop  when  a  barrier  is  reached.  The  machine  tries  conclu- 
sions with  it,  and  brushes  it  aside  if  not  strong  enough  to 
resist  the  momentum  hurled  against  it.  Driving  an  automo- 
bile over  a  country  road  on  a  dark,  rainy  night  without  light 
would  indicate  a  well-defined  intent  on  the  part  of  the  driver 
to  commit  suicide,  rather  than  the  exercise  of  ordinary  care. 

The  court  should  have  changed  the  answer  to  the  third 
question  in  the  special  verdict  from  ''No"  to  "Yes,"  and 
rendered  judgment  on  the  verdict  as  so  modified  in  favor  of 
the  defendant. 

By  the  COURT,  The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  is  remanded,  with  directions  to  modify 
the  verdict  as  above  indicated,  and  to  render  judgment  dis- 
missing the  complaint  on  the  verdict  as  modified. 


The  Law  of  tJie  Automoiile  is  the  subject  of  a  note  to  Christy  v, 
Elliott,  108  Am.  St.  Eep.  212.  If  a  public  way  is  reasonably  safe 
and  convenient  for  travel  generally,  a  town  or  city  is  not  liable  for 
the  failure  to  make  special  provisions  required  for  the  safety  and 
convenience  of  persons  using  automobiles:  Doherty  v.  Inhabitants  of 
Ayer,  197  Mass,  241,  125  Am.  St,  Eep,  355. 


COMSTOCK  V,  BUCKLEY. 

[141  Wis.  228,  124  N.  W.  414.] 

ACCOMMODATION  NOTE — Repeated  Negotiations. — The  con- 
tract of  accommodation  parties  is  to  authorize  the  accommodatee  to 
borrow  once  on  their  credit;  it  does  not  authorize  him  to  repeatedly 
incur  indebtedness  on  their  credit,     (p.  36.) 

ACCOMMODATION  NOTE— Discharge  by  Payment.— When 
an  accommodation  note,  after  being  negotiated,  is  paid  by  the  party 
primarily  liable,  it  is  discharged,  and  ceases  to  have  any  legal  ex- 
istence, at  least  as  to  the  accommodation  maker,  and  the  broker  to 
whom  it  is  returned  after  payment  has  no  authority  from  the  paper 
alone  again  to  negotiate  it.     (p.  36.) 

ACCOMMODATION  NOTE— Second  Negotiation  by  Broker,— 
A  broker  who  makes  an  honest  sale  within  his  authority  of  an 
accommodation  note  may  purchase  it  back  in  his  individual  capacity, 
and  thereby  acquire  a  good  title  which  he  may  again  transfer  to 
another.  But  the  rule  is  different  if  he  sells  the  note  fraudulently 
as  part  of  a  purpose  to  appropriate  to  himself  the  proceeds  thereof, 
(pp.  37,  38.) 

ACCOMMODATION  NOTE— Second  Negotiation  by  Broker.— 
If  a  broker  employed  to  n(;:;otiate  an  accommodation  note  makes  a 
fraudulent  sale  thereof  as  part  of  a  purpose  to  appropriate  to  him- 
self the  proceeds  thereof,  but  afterward  pays  the  amount  due  to  the 
transferee  and  receives  the  note  back,  it  reassumes  in  his  possession 
the  same  position  it  formerly  occupied,  and  he  can  dispose  of  it  to 
another,  not  an  innocent  holder,  only  within  the  limits  of  his  own 
rights  and  authority,     (p.  38.) 


Jan.  1910.]  CoMSTOCK  v.  Buckley.  35 

Kronshage,  McGovern,  Goff,  Fritz  &  Hannan,  for  the  ap- 
pellants. 

Roemer  &  Aarons  and  Henry  J.  Killilea,  for  the  respondent. 

*29  DODGE,  J.  Action  upon  a  promissory  note,  two  thou- 
sand five  hundred  dollars,  dated  April  21,  1900,  signed  by  J. 
0.  &  W.  S.  Buckley,  a  copartnership,  payable  to  the  order  of 
Thomas  F.  Somers,  at  six  months  date,  with  six  per  cent  in- 
terest, and  indorsed  by  Thomas  F.  Somers,  Charles  Buehner, 
John  Graf,  Peter  J.  Somers,  John  Zilg,  C.  S.  Otjen,  H.  F. 
Bosworth  and  W.  E.  Haskin  in  the  order  aforesaid.  It  ap- 
peared that  said  note,  so  indorsed  without  any  consideration' 
to  the  indorsers,.  but  for  the  accommodation  of  a  mining 
company  in  which  they  were  all  concerned  and  for  which  the 
two  Buckleys  were  financial  agents,  was  delivered  to  Henry 
Herman,  as  a  note  broker,  to  negotiate  and  pay  over  the  pro- 
ceeds to  said  agents;  that  said  Herman,  during  the  life  of 
said  note,  did  dispose  of  the  same  fraudulently,  as  claimed, 
to  one  Wight,  an  innocent  holder,  who  paid  value  to  Herman, 
and  concededly  obtained  good  title  to  the  note.  Herman,  it  is 
claimed,  applied  the  proceeds  to  his  own  use  without  inform- 
ing defendants  that  he  had  disposed  of  the  note.  At  maturity 
the  note  was  protested  for  nonpayment,  and  shortly  there- 
after, October  25,  1900,  was  paid  by  Henry  ^^^  Herman  and 
returned  to  his  possession.  Thereafter,  November  27,  1900, 
Herman  sold  said  note  for  value  approximating  its  face  to  the 
plaintiff,  who  had  notice  of  its  dishonor,  the  certificate  of 
protest  being  attached,  and  who  at  the  same  time  entered  into 
an  agreement  with  Herman  for  a  definite  date  of  extension  of 
the  time  of  payment.  At  the  close  of  the  trial,  upon  these 
facts,  the  court  directed  a  verdict  for  the  plaintiff  for  the 
full  amount.  From  judgment  on  such  verdict  the  defendants 
appeal. 

The  direction  of  a  verdict  for  the  plaintiff  is  sought  to  be 
supported,  first,  on  the  authority  of  Marling  v.  Jones,  138 
Wis.  82,  131  Am.  St.  Rep.  996,  119  N.  W.  931,  for  that,  as 
asserted,  the  accommodated  party,  and  Herman  as  its  agent, 
had  actual  authority,  by  force  of  the  note  itself,  to  negotiate 
it,  which  authority  was  not  limited  by  the  maturity  of  the 
note.  That  rule  of  law  was  unambiguously  adopted  by  this 
court  upon  weight  of  authority  after  carefully  reviewing  a 
conflict  of  decision  elsewhere.  The  right  of  the  creditor  was 
not  predicated  upon  an  innocent  holder's  immunity  from 
equities  as  between  the  parties,  but  upon  the  view  that  no 
equities  existed  to  defeat  such  a  note;  that  the  accommodation 
makers  had,  by  proper  construction  of  their  instrument, 
agreed  to  pay  anyone  who  should  lend  the  amount  of  the  note 
to  the  accommodatee  either  before  or  after  maturity.  This 
ease  presents  a  very  marked  difference  in  facts,  for  here,  eon- 
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ceding  that  Herman  acted  within  his  authority,  the  accom- 
modated party  had  once  been  accommodated  when  Wight  lent 
money  npon  the  note,  which  afterward  had  been  paid  in  full 
and  returned  to  the  original  custody,  all  of  which  appeared 
upon  the  face  of  the  -^^  paper  and  doubtless  was  fully  noti- 
fied to  any  subsequent  purchaser  by  the  fact  of  maturity 
alone.  The  question  on  this  branch  of  the  present  case  is, 
therefore,  whether  the  true  contract  between  the  accommoda- 
tion parties  to  negotiable  paper  and  the  accommodatee  is  that 
the  latter  may  repeatedly  incur  indebtedness  upon  their 
credit.  The  rule  in  the  Marling  case,  that  the  true  construc- 
tion of  the  contract  authorized  the  accommodatee  to  borrow 
once  on  the  accommodator's  credit,  even  after  the  maturity 
of  the  note,  was  recognized  as  highly  burdensome  to  the  lat- 
ter and  fraught  with  much  peril  of  inconvenience  to  commerce 
from  its  naturally  deterrent  effect  on  the  granting  of  such 
accommodations.  The  weight  of  authority  in  favor  of  the 
rule,  however,  was  found  to  be  so  overwhelming  as  to  over- 
come the  countervailing  considerations.  No  authority,  how- 
ever, has  been  cited  or  found  in  support  of  the  idea  that 
the  ordinary  meaning  of  the  parties  in  making  accommoda- 
tion paper  extends  to  repeated  use  of  the  accommodator's 
credit,  and  the  reasons  against  such  a  purpose  are  even  more 
numerous  and  cogent  than  those  w^hich  have  caused  many 
courts  to  pause  short  of  the  conclusion  reached  in  Marling  v. 
Jones,  138  Wis.  82,  131  Am.  St.  Rep.  996,  119  N.  W.  931. 
The  accommodated  party  is,  of  course,  the  primary  debtor. 
It  is  expected  when  others  by  signing  accommodation  paper 
become  substantially  sureties  for  him,  at  least  as  between  them 
and  him,  that  he  will  pay  the  debt  and  protect  the  sureties 
from  liability.  When  he  does  so,  and  the  note  returns  to  his 
possession,  it  is  hard  to  conceive  any  reason  why  the  whole 
purpose  of  the  transaction  is  not  accomplished,  and  why  the 
note,  at  least  as  to  the  accommodation  makers,  does  not  be- 
come discharged  and  cease  to  have  any  legal  existence.  It  is 
a  general  rule  of  law  that  when  an  instrument  upon  whicli 
several  are  liable,  some  primarily  and  some  secondarily,  is 
satisfied  by  him  who  is  primarily  liable,  a  complete  discharge 
results.  It  no  longer  has  legal  existence:  Jaii'ray  v.  Crane, 
50  Wis.  349,  7  N.  W.  300;  Snyder  v.  Malone,  124  Wis.  114, 
102  N.  W.  354;  Northern  Bank  v.  Cooke,  13  Bush,  ^^  340; 
Logan  Co.  Nat.  Bank  v.  Barclay,  104  Ky.  97,  46  S.  W.  675 ; 
Williams  v.  Gerber,  75  INIo.  App.  18;  Wayne  v.  Sherwood,  14 
Barb.  633;  Rich  v.  Goldman,  90  N.  Y.  Supp.  364;  Spies  v. 
National  City  Bank,  174  N.  Y.  222,  66  N.  E.  736,  61  L.  R.  A. 
193 ;  Reichert  v.  Koerner,  54  111.  306.  That  rule  of  the  com- 
mon law  is  perpetuated  as  to  negotiable  instruments  by  section 
1679  of  the  negotiable  instrument  act  (Supp.  1906;  Laws  1899, 
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c.  356).  People  are  presumed  to  act  in  the  light  of  such  rules 
of  law.  Obviously,  however,  if  the  limit  of  the  right  to  pledge 
the  credit  of  the  accommodation  maker  is  not  fixed  thus,  tliere 
will  be  no  certain  limit  short  of  the  statute  of  limitations. 
In  the  ordinary  course  of  business  the  accommodation  paper 
is  returned  to  the  custody  of  him  who  pays  it,  which  in  the 
regular  course  of  events  should  be  the  accommodatee.  While 
in  such  case  it  is  legally  extinguished,  it  may  continue  in 
physical  existence.  There  is  no  compulsion  to  destroy  it,  and 
it  certainly  is  not  uncommon  for  business  men  to  retain  upon 
their  files  paid  and  canceled  negotiable  paper  as  a  convenient 
form  of  record.  Thus  it  is  possible  at  any  time  again  tO' 
deliver  such  note  to  some  third  party,  and,  indeed,  to  repeat 
the  operation  indefinitely.  We  are  satisfied  that  such  is  not 
the  ordinary  understanding  in  making  accommodation  paper, 
and  that  the  safety  of  innocent  holders  does  not  require  that 
such  breaches  of  the  terms  of  the  accommodation  should  be 
held  to  rearouse  an  extinguished  liability  against  mere 
sureties.  Our  conclusion,  therefore,  upon  this  branch  of  the 
subject  is  that  neither  Herman  nor  his  principal  had  authority 
from  the  document  alone  to  sell  or  discount  this  note  after  it 
had  once  been  discounted  and  paid  at  maturity  by  the  primary 
debtor,  of  which  transaction  the  plaintiff  is  conceded  to  have 
had  actual  notice  in  addition  to  that  which  might  be  imputed 
to  him  from  the  dishonor  of  the  paper. 

2.  Justification  of  the  action  of  the  trial  court  is  also  at- 
tempted on  the  ground  that,  by  the  discount  of  the  note  for 
full  value  to  Wight,  he  acquired  a  perfect  title  as  against  all 
parties,  and  that  such  title  he  might  effectively  transfer  tO' 
another,  ^^^  although  that  other  were  charged  with  notice  of 
some  defects  in  the  title  of  some  previous  holder.  This  is 
undoubtedly  the  general  rule,  and  if  the  sale  by  Herman  to 
Wight  had  been  an  honest  one  on  Herman's  part,  within  his 
authority  as  agent,  then  Wight  might  have  sold  the  note  back 
to  Herman  in  his  individual  capacity  and  he  have  acquired 
a  good  title  thereby  which  again  he  might  transfer  to  another. 
But  if  Ilerman  sold  the  note  fraudulently  as  a  part  of  a  gen- 
eral purpose  to  embezzle  or  appropriate  to  himself  the 
proceeds  thereof  in  fraud  of  the  rights  of  his  principal,  a 
different  rule  must  apply.  In  that  case  Herman  became  the 
primary  debtor  as  between  himself  and  his  principal.  It  was 
then  his  duty  to  pay  the  debt  represented  by  the  note  for 
which  he  had  fraudulently  received  the  consideration,  and 
when  he  paid  the  money  for  the  note  to  Wight,  the  law  will 
not  permit  him,  or  anyone  holding  under  him  with  notice,  to 
assert  that  he  paid  it  in  purchase  of  an  instrument  which  it 
was  his  duty  to  pay  and  discharge.  No  such  unlawful  con- 
struction of  his  act  can  be  indulged  where  the  same  act  is  open 
to  the  entirely  legitimate  construction  of  mere  performance 
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of  his  duty  to  pay  the  note :  Andrews  v.  Robertson,  111  Wis. 
334,  87  Am.  St.  Rep.  870,  87  N.  W.  190,  54  L.  R.  A.  673. 
This  principle,  which  is  so  trite  as  hardly  to  w^arrant  citation 
of  authority,  is  recognized  by  the  negotiable  instrument  law 
(Stats.,  sec.  1676—28,  Supp.  1906),  w^hich  provides:  "A 
holder  who  derives  his  title  through  a  holder  in  due  course, 
and  who  is  not  himself  a  party  to  any  fraud,  duress  or 
illegality  affecting  the  instrument,  has  all  the  rights  of  such 
former  holder  in  respect  of  all  parties  prior  to  such  holder." 

If  Herman  made  the  sale  to  Wight  fraudulently  he  could 
not,  under  this  statute,  acquire  the  good  title  which  Wight 
held  only  by  virtue  of  being  a  holder  of  the  instrument  in 
due  course.  When  it  came  back  to  his  hands  it  reassumed 
the  same  position  it  formerly  occupied,  and  he  could  dispose 
of  it  to  another,  not  an  innocent  holder,  only  within  the  limits 
of  his  own  rights  and  authority.  The  question  whether 
Herman  ^^'*  acted  fraudulently  in  negotiating  the  note  to 
Wight  was  involved  in  conflict  of  evidence  either  received  or 
offered,  and  much  uncertainty  of  inference  from  such  evi- 
dence and  should  have  been  passed  on  by  the  jury;  as  also  the 
question  whether  his  payment  to  Wight  was  an  attempted 
purchase  by  him  individually  or  payment  of  the  note  on  be- 
Jialf  of  his  principal. 

There  are  doubtless  other  grounds  on  which  plaintiff  may 
be  entitled  to  recover  in  whole  or  in  part  against  all  or  some 
of  the  defendants,  but  we  find  all  of  them  so  involved  in  con- 
flict of  evidence  or  of  inference  of  fact  that  they  cannot  sup- 
port the  direction  of  verdict  upon  the  present  trial.  Thus, 
although  Herman  did  not  pay  over  to  his  principal  the  actual 
proceeds  of  the  sale  of  the  note  to  Wight,  which  perhaps 
would  raise  an  inference  of  fraud,  that  inference  might  be 
rebutted  if  it  appeared  that  his  arrangement  or  previous  deal- 
ings with  the  Buckleys  showed  an  understanding  that  he 
should  retain  such  proceeds  as  a  general  credit  to  them  on 
account,  to  meet  calls  on  him  as  they  might  be  made  subse- 
quently, or  to  offset  advances  theretofore  made;  of  which, 
indeed,  some  vague  suggestion  appears.  In  such  case  the  sale 
to  Wight  might  be  legitimate;  Herman  not  a  party  to  any 
fraud,  and  therefore  free  to  buy  the  perfect  title  which 
Wight  held.  Then  would  arise  the  question  whether  he  did 
buy  it  or  merely  make  payment  as  Buckleys '_  agent-— affected 
again  by  the  inference  to  be  drawn  from  their  dealings  as  to 
the  scope  of  his  agency  contract  and  duty.  Again,  there  was 
some  evidence  offered  or  received  that  Herman  had  advanced 
or  bound  himself  to  advance  live  hundred  dollars  on  this  note 
when  placed  in  his  hands.  Doubtless,  if  he  parted  with  value 
on  the  faith  of  the  note,  he  would  have  right  therein  as 
security  to  that  extent.  AVhatevcr  rights  Herman  in  law  had 
were  doubtless  transferred  to  plaintiff',  in  absence  of  actual 
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participation  by  the  latter  in  some  fraud :  Stats.,  sec.  1676 — 20 
(Supp.  1906);  Stats.  1898,  see.  2605;  Webber  v.  Quaw,  46 
Wis.  118,  49  N.  W.  830. 

By  the  COURT.     Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Accommodation  Paper  is  the  subject  of  a  note  to  Altoona  Second 
Nat.  Bank  v.  Dunn,  31  Am.  St.  Eep.  745.  An  accommodation  maker 
of  a  note  is,  legally  speaking,  a  surety  thereon:  First  Nat.  Bank  v. 
Johnson,  133  Mich.  700,  103  Am.  St.  Eep.  468.  But  see  Bradley  E. 
&  F.  Co.  V.  Heyburn,  56  Wash.  628,  ante,  p.  1127.  According  to 
Marling  v.  Jones,  138  Wis.  82,  131  Am.  St.  Eep.  996,  the  fact  that 
an  accommodation  note  is  transferred  by  the  party  accommodated, 
after  due  notice  to  the  holder  for  value,  does  not  permit  the  accom- 
modation maker  to  defeat  recovery  merely  upon  the  ground  that  the 
note  was  an  accommodation  note  and  without  consideration  moving 
to  the  accommodation  maker. 


STACKS  V.  BUTEN. 

[141  Wis.  235,   124  N.  W.  403.] 

ASSIGNMENT  OF  BANK-BOOK— What  Constitutes.— Evi- 
dence that  a  man  rendered  services  to  a  helpless  woman,  advanced 
her  money  for  necessaries,  attended  to  her  affairs,  and  after  her  death 
has  possession  of  her  bank-book  with  a  slip  attached  bearing  the 
words,  "Ed.,  this  is  for  you.  Lida."  is  suflBcient  to  sustain  an  assign- 
ment to  him  of  the  funds  evidenced  by  the  bank-book.     (pp.  40,  41.) 

ASSIGNMENT  OF  BANK-BOOK— Written  Notice  to  Bank. 
Under  a  statute  providing  that  an  assignment  of  a  bank-book  is  not 
valid  without  written  notice  to  the  bank,  an  assignment  is  good 
although  notice  is  not  given  to  the  bank  until  after  the  death  of 
the  assignor.  The  assignment  becomes  effective  in  favor  of  the 
assignee  at  the  time  of  its  execution,  and  operative  on  the  bank 
when  brought  to  its  notice,     (p.  41.) 

W.  H.  Timlin,  Jr.,  and  Patrick  W.  Dean,  for  the  appellant. 

Samuel  Wright  and  Lenicheck,  Fairchild  &  Boesel,  for 
the  respondent. 

235  SIEBECKER,  J.  Plaintiff  is  the  duly  appointed  exec- 
utrix of  Lida  Webb,  who  died  June  23,  1907.  For  some 
time  prior  to  her  death  she  was  an  invalid.  She  used 
crutches  and  required  assistance  about  her  home.  The  de- 
fendant Buten  cared  for  her  needs,  with  his  own  money 
purchased  fuel,  provisions  and  medicines  for  her.  apd  acted 
as  her  servant  and  nurse.  On  April  1,  1907,  the  deceased 
had  to  her  credit  in  her  name  in  the  Second  Ward  Savings 
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Bank  of  Milwaukee  the  sum  of  two  hundred  and  forty-nine 
dollars  and  thirty-four  cents,  evidenced  by  a  pass-book  of 
the  bank.  About  April  1,  1907,  Buten  came  into  possession 
of  the  bank-book  with  six  receipts  signed  by  the  deceased, 
and  with  a  slip  of  paper  pinned  to  the  cover  of  the  book  on 
which  was  written:  "Ed,  this  is  for  you.  Lida."  After 
April  1,  1907,  and  during  the  lifetime  ^^®  of  the  deceased, 
the  defendant  Buten  filled  out  four  of  the  receipts  for  a  total 
of  forty-seven  dollars  and  thirty-four  cents,  presented  them 
at  the  bank,  and  received  the  money  on  them.  After  the 
death  of  the  deceased  he  filled  out  one  receipt  for  fifty  dol- 
lars and  was  paid  the  amount  of  the  receipt  upon  its  presen- 
tation at  the  bank.  Some  days  after  the  appointment  of- the 
plaintiff  as  administratrix  the  defendant  Buten  notified  the 
bank  that  the  deceased  had  assigned,  delivered  and  set 
over  unto  him  all  her  right,  title  and  interest  to  the  deposit 
in  the  bank.  The  plaintiff,  as  administratrix  of  the  estate 
of  the  deceased,  brought  action  against  the  bank  for  the  sum 
which  was  in  the  bank  to  the  credit  of  the  deceased  at  the 
time  of  her  death.  The  bank  petitioned  that  Ed  Buten  be 
interpleaded  and  made  a  party  to  the  action.  The  court 
issued  an  order  making  Buten  a  party  defendant,,  and  the 
bank  paid  the  amount  shown  by  its  books  as  due  the  de- 
ceased into  court.  The  court  found  that  the  defendant 
Buten  had  rendered  valuable  services  for  the  deceased,  and 
that  the  placing  of  the  bank-book,  the  receipts,  and  the  slip 
in  the  hands  of  the  defendant  Buten  was  an  assignment,  and 
that  Buten  was  the  lawful  owner  of  the  account  and  the 
money  due  thereon.  This  is  an  appeal  from  the  judgment 
dismissing  the  complaint,  ordering  that  the  sum  paid  into 
court  be  recovered  by  Buten,  and  awarding  Buten  his  costs 
against  the  plaintiff. 

The  trial  court  found  that  the  decedent  had  assigned  her 
right,  interest  and  title  in  and  to  the  moneys  and  the  claim 
she  had  as  a  depositor  of  the  defendant  bank  to  the  defend- 
ant Ed  Buten  in  consideration  of  services  rendered  and 
money  loaned  and  advanced  by  Buten  for  the  decedent  at 
her  request  and  with  her  consent.  The  point  is  ^^'  made 
that  the  evidence  fails  to  show  that  any  consideration  passed 
from  Buten  to  the  decedent  which  will  sustain  this  claim  of 
an  assignment  to  him  of  the  claim  evidenced  by  the  bank- 
book The  facts  and  circumstances  before  the  court  war- 
rant the  inference  that  Buten  rendered  services  for  the 
decedent  while  she  was  helpless  from  sickness;  that  he 
advanced  money  to  Secure  necessaries  for  her;  that  at  her 
request  he  attended  to  lier  affairs;  and  that  the  deposit- 
book,  with  the  slip  attached,  having  thereon  the  words,  "Ed, 
this  is  for  you.  Lida,"  was  in  his  possession,  as  were  also 
the  withdrawal  receipts  signed  by  her.     That    Buten    had 
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possession  of  them  before  her  death  is  sufficiently  shown. 
The  import  of  the  writing  attached  to  the  book,  in  the  light 
of  the  attending  facts  and  circumstances,  supports  Buten 's 
claim  that  it  is  an  assignment  to  him  of  decedent's  claim 
against  the  bank.  The  facts  showing  that  he  had  rendered 
valuable  services  for  her  in  times  of  distress  and  need,  had 
advanced  money  to  provide  her  with  necessaries,  and  that 
he  was  given  possession  of  the  bank-book  are  strong  con- 
firmatory evidential  facts  that  the  writing  was  intended  to 
assign  the  account.  We  are  persuaded  that  the  court's  find- 
ings on  these  branches  of  the  case  are  not  so  clearly  against 
the  preponderance  of  the  evidence  as  to  warrant  reversal  of 
them. 

It  is  contended  that  the  alleged  assignment  is  of  no  valid- 
ity under  section  2319c,  Statutes  (Supp.  1906;  Laws  1901,  c. 
390,  sec.  1),  which  enacts  that:  "No  gift,  sale,  assignment 
or  transfer  of  any  saving  fund  bank-book  bearing  evidence 
of  bank  deposits  or  of  any  interest  in  the  deposits  repre- 
sented thereby,  shall  be  valid  unless  the  same  be  in  writing 
and  the  same  or  a  copy  thereof  delivered  to  the  bank  issu- 
ing such  bank  deposit-book." 

The  alleged  assignment  was  not  delivered  to  the  bank 
until  after  the  death  of  Lida  Webb,  the  owner.  The  de- 
fendant Buten  delivered  the  alleged  written  assignment  to 
the  bank  on  August  13th,  after  the  death  of  Lida  Webb  on 
June  23,  1907.  ^^*  The  provisions  of  the  law  indicate  that 
it  was  designed  to  protect  banks  as  to  payments  made  on 
such  accounts  before  they  have  had  notice  of  an  assignment. 
The  notice  to  the  bank  is  given  by  serving  on  the  bank  the 
written  assignment  or  a  copy  thereof.  The  execution  and 
delivery  of  the  written  assignment  by  the  assignor  to  the 
assignee  executes  the  transfer  as  between  them  and  operates 
to  convey  title  to  the  claim  from  the  assignor  to  the  assignee. 
By  the  terms  of  the  statute  such  transfer  of  the  title  to  the 
claim  is,  however,  not  operative  and  binding  on  the  bank 
until  it  is  brought  to  its  notice  in  the  manner  specified  in 
the  statute.  We  are  of  the  opinion  that  the  statute  was 
not  intended  to  provide  that  the  assignor's  death  should 
cancel  the  assignment  thus  completed  between  the  assignor 
and  assignee.  The  more  reasonable  interpretation  is  that 
under  such  circumstances  the  assignment  is  to  remain  effec- 
tive between  the  parties  thereto,  and  is  to  become  operative 
on  the  bank  when  it  is  brought  to  its  attention  by  the  ser- 
vice of  the  written  assignment  or  a  copy  thereof  upon  it. 
Under  the  statute,  then,  Buten  became  the  owner  of  the 
claim  when  the  written  assignment  was  delivered  to  him, 
and  it  became  binding  on  the  bank  at  the  time  it  was  notified 
thereof  as  provided  by  the  statute.  We  perceive  no  legal 
obstacle  to  holding  that  the  assignment  was  valid  between 
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the  decedent  and  Buten  after  decedent's  death,  and  that  it 
was  effective  as  to  the  bank  from  the  time  it  was  brought 
to  the  bank's  notice. 

We  regard  the  judgment  of  the    trial    court    awarding 
Buten  the  relief  asked  for  in  his  counterclaim  as  correct. 

By  the  COURT.     The  judgment  of  the  trial  court  is  af- 
firmed. , 

Timlin,  J.,  took  no  part. 


All  That  is  Necessary  to  Accomplish  an  Assignment  is  that  the  intent 
to  assign  appear  from  the  writing  or  otherwise.  The  form  is  of  little 
moment:  Metcalf  v.  Kincaid,  87  Iowa,  443,  43  Am.  St.  Rep.  391; 
McDaniel  v.  Maxwell,  21  Or.  202,  28  Am.  St.  Rep.  740.  No  special 
form  of  words  is  necessary  to  make  an  assignment  of  a  chose  in 
action.  Any  language,  however  informal,  if  it  shows  the  intention 
of  the  owner  of  the  chose  in  action  to  at  once  transfer  it,  so  that 
it  will  be  the  property  of  the  transferee,  will  be  sufficient  to  vest 
the  title  in  the  assignee:  Southern  Mutual  Life  Ins.  Assn.  v.  Durdin, 
132  Ga.  495,  131  Am.  St.  Rep.  210. 

Notice  of  the  Assignmerit  of  a  Fund  to  the  Holder  Thereof  is  not 
necessary  to  effect  a  transfer  as  between  the  assignor  and  the  as- 
signee: Cogan  V.  Conover  Mfg.  Co.,  69  N,  J.  Eq.  809,  115  Am.  St. 
Rep.  629.  As  to  the  sufficiency  of  the  notice  of  an  assignment,  in  so 
far  as  notice  is  necessary,  see  Phillips'  Estate,  205  Pa.  525,  97  Am. 
St.  Rep.  750;  Lambert  v. "Morgan,  110  Md.  1,  132  Am.  St.  Rep.  412. 

Where  the  Holder  of  a  BanJc-booTc  Delivers  it  to  Anotlier  with  an 
order  directing  that  the  amount  due  be  paid  the  latter,  who  afterward 
retains  possession  of  the  book,  this  constitutes  a  gift  of  such  amount: 
Matter  of  Barefield,  177  N.  Y.  387,  101  Am.  St.  Rep.  814.  A  gift  or 
transfer  of  a  deposit  in  a  savings  bank  may  be  accomplished  by  the 
delivery  of  the  bank-book  without  any  written  assignment:  Bryant 
V.  Abington  Sav.  Bank,  196  Mass.  254,  124  Am.  St.  Rep.  552. 


ATLANTA  AND  WALWORTH  BUTTER  AND  CHEESE 
ASSOCIATION  V.  SMITH. 

[141  Wis.  377,   123  N.  W.   106.] 

CORPORATION— Purchase  of  Own  Stock— Subsequent  Cred- 
itors.— As  a  general  rule,  in  case  a  corporation  purchases  its  own 
stock,  paying  therefor  by  corporate  assets,  subsequent  creditors  can- 
not be  regarded,  judicially,  as  prejudicially  affected,     (p.  45.) 

CORPORATION— iPurchase  of  Own  Stock— Good  Faith.— As  a 
general  rule,  unless  plainly  prohibited  by  statute  or  its  organic  act, 
a  corporation  may  buy  its  own  stock,  using  its  assets  therefor,  so 
long  as  it  acts  in  good  faith  pursuant  to  authorization  by  its  govern- 
ing body,  and  its  officers,  acting  in  like  good  faith,  may  do  so  as 
to  stockholders  actually  or  impliedly  consenting  and  as  to  past  or 
future  creditors,     (p.  45.) 

CORPORATION— Rights  of  Creditors.- The  Trust  Fund  Doc- 
trine  that   under   all   circumstances  the   assets   of   a   corporation   con- 
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stitute  a  trust  fund  for  creditors  does  not  prevail  in  this  state,     (p. 
46.) 

FRAUDULENT  CONVEYANCE  —  SuTjseqLuent  Creditors.— In 
general,  under  section  2320,  Statutes  of  1898,  a  transfer  of  property 
cannot  be  impeached  for  fraud  upon  subsequent  creditors  of  the 
transferrer  unless  there  was  at  the  time  of  the  occurrence  mutual 
intent  to  defraud  them.     (pp.  47,  48.) 

CORPORATION — Purchase  of  Own  Stock — ^Presumption  of 
Fraud. — If  a  stockholder  of  a  corporation,  by  agreement  with  it  or 
any  of  its  officers,  sells  his  stock  to  the  organization  in  exchange  for 
corporate  assets,  linowing,  actually  or  constructively,  that  the  result 
will  be  to  render  the  corporation  insolvent,  all  parties  to  the  trans- 
action contemplating  that  it  will  continue  in  business  and  incur 
indebtedness  as  before,  the  creditors  relying  upon  appearance  of  the 
previous  solvent  condition  continuing,  the  result  to  them  must  be 
presumed  to  have  been  mutually  intended,  supplying  the  element  of 
bad  faith  essential  to  condemn  the  transfer,     (pp.  47,  48.) 

CORPORATION" — Purchase  of  Own  Stock — Estoppel  of  Share- 
holder.— In  the  circumstances  stated  in  No.  5,  the  stockholder,  co- 
operating in  creating  the  delusive  appearance,  as  to  subsequent  cred- 
itors, is  estopped  from  claiming  that  his  relations  to  the  corporation 
were  severed  by  the  transaction  so  far  as  their  continuance  is 
necessary  to  preserve  statutory  liability  under  section  1773,  Statutes 
of  1898.     (p.  47.) 

CORPORATION — ^Purchase  of  Own  Stock — Subsequent  Cred- 
itors.— A  transaction  in  the  circumstances  stated  in  No.  5  is  void 
as  to  subsequent  creditors  by  the  law  of  estoppel  and  by  section 
2320,  Statutes  of  1898,  as  well.     (p.  49.) 

CORPORATION — Purchase  of  Own  Stock — Remedies  of  Cred- 
itors.— Where  a  transaction  involving  a  transfer  of  property  is  void 
as  to  creditors  of  the  transferrer,  and  equity  jurisdiction  is  not 
necessary  to  remove  a  cloud  on  title  or  for  some  other  relief  within 
the  peculiar  field  of  equity  jurisdiction,  the  creditors  may  proceed 
at  law,  treating  such  transaction  as  if  it  never  occurred,  it  being 
void  as  to  him,  and  the  bringing  of  an  action  inconsistent  with  valid- 
ity of  the  transfer  being  a  sufficient  election,  (p.  49.) 
(Syllabi  by  Judge  Marshall.) 

G.  0.  Linderman  and  S.  M.  Marsh,  for  the  appellant. 
Luse,  Powell  &  Luse,  for  the  respondent. 

3'»  MARSHALL,  J.  Action  by  a  creditor  of  the  Superior 
Produce  Company,  a  Wisconsin  corporation,  to  recover  of  its 
stockholders  upon  the  ground  of  their  being  personally  liable 
for  indebtedness  incurred  by  the  corporation  in  business  car- 
ried on  before  one-half  of  its  capital  stock  was  subscribed  for. 

The  complaint  contained  two  causes  of  action,  one  on  an 
account  for  $115.44  and  on  a  note  for  the  same  amount,  both 
account  and  note  having  been  duly  assigned  to  the  plaintiff, 
and  the  other  for  $549,  a  balance  of  account  which  accrued  in 
plaintiff's  favor.  Defendant  Frank  M.  Smith,  who  only  an- 
swered, claimed  that  he  became  a  stockholder  January  15, 
1906,  and  ceased  to  be  such  July  14,  1906,  and  otherwise  put 
in  issue  all  allegations  of  the  complaint. 
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The  cause  was  tried  bj"-  the  court,  resulting  in  this  decision 
as  to  facts:  The  Superior  Produce  Company  is  a  Wisconsin 
corporation  organized  in  1905,  with  an  authorized  capital  of 
one  hundred  shares  of  $100  each.  Shortly  after  such  organi- 
zation thirty-one  shares  were  subscribed  for,  as  follows :  W.  H. 
Cloud  sixteen  shares,  J.  K.  Stephens  ten  shares,  and  C.  K. 
Stephens  five  shares.  The  stock  so  subscribed  for  was  fully 
paid.  No  other  stock  was  taken.  The  corporation,  however, 
commenced  doing  business  and  incurring  indebtedness  as  soon 
as  organized.  About  January  15,  1906,  Smith  became  the 
OAvner  of  fifteen  shares  of  stock,  purchased  of  J.  K.  and  C.  K. 
Stephens.  Except  as  hereafter  stated  he  continmxl  such 
owner  down  to  the  time  of  the  trial.  About  June  26.  1906, 
the  corporation  incurred  the  indebtedness  of  $115.44:  men- 
tioned in  the  complaint.  Thereafter  it  gave  to  the  creditor 
a  note  for  such  amount,  and  subsequently,  before  this  action 
was  commenced,  plaintiff  became  the  owner  of  the  indebted- 
ness and  the  note.  July  1,  1906,  the  corporation  was  indebted 
to  Smith  for  money  loaned  to  it  in  the  sum  of  $1,300,  at  which 
time  he  and  the  president,  W.  H.  Cloud,  knew  the  business 
had  proved  a  failure  financially.  July  14,  1906,  by  an  agree- 
ment between  Smith  and  Cloud,  the  latter,  without  express 
authorit}',  assuming  ^^^  to  act  for  the  corporation,  its  prop- 
erty, in  the  main,  valued  by  them  at  $3,607.80,  was  trans-' 
ferred  to  Smith  for  his  stock  at  its  par  value,  his  account  to 
the  extent  of  $900,  his  assumption  of  a  mortgage  indebtedness 
on  the  property  of  $832,  and  other  indebtedness  on  such  prop- 
erty of  $107.80,  he  at  the  same  time  drawing  from  the  cor- 
poration in  money  $327.92  as  the  balance  of  his  account. 
They  then  owned  all  the  corporate  stock  outstanding.  Before 
the  transfer  the  value  of  the  assets  of  the  corporation,  at  a 
somewhat  over-appraisement,  was  in  excess  of  its  liabilities  to 
the  extent  of  $794.75.  The  result  of  the  transaction  was  to 
leave  the  corporation  with  indebtedness  greatly  in  excess  of 
its  assets.  Its  business  after  such  transfer  was  continued  as 
before,  according  to  the  contemplation  of  the  parties,  during 
which  time,  and  in  October,  1906,  it  became  indebted  to  plain- 
tiff in  the  sum  of  $550.78.  all  without  any  knowledge  on  its 
part  of  the  transfer  aforesaid  or  of  the  fact  that  sufficient 
stock  had  not  been  subscribed  to  give  the  corporation  legal 
capacity  to  transact  businass  without  incurring  personal  lia- 
])ility  of  its  stockholders.  Smith  did  not  intend  to  act  in 
fraud  of  creditors  of  the  corporation,  past  or  future,  but  his 
conduct  resulted  in  placing  an  ostensibly  solvent  concern  be- 
fore the  public  which  Avas  in  fact  insolvent.  It  failed  Novem- 
ber 1,  1906,  with  liabilities  of  some  six  times  its  assets. 

Upon  such  facts  the  court  held  that  the  purchase,  in  form 
by  the  corporation,  of  the  fifteen  shares  of  stock  was  fraudu- 
lent as  to  plaintiff,  rendering  Smith,  notwithstanding  such 
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purchase,  a  stockholder  as  to  the  claims  in  suit.  Judgment 
was  therefore  awarded  against  Smith  and;  Cloud  as  claimed  in 
the  complaint,  and  against  C.  K.  Stephens,  who  became  a 
stockholder  prior  to  the  accruing  of  the  indebtedness  of 
$550.75,  for  that  amount,  and  against  all  for  costs.  Smith 
appealed. 

^^^  The  ground,  in  the  main,  upon  which  the  trial  court 
decided  that  plaintiff  was  entitled  to  recover  is  that  a  cor- 
poration cannot  lawfully,  under  any  circumstances,  buy  in  its 
own  stock,  paying  therefor  by  assets  of  the  company.  It  may 
be  that  this  states  too  broadly  the  learned  circuit  court's  view 
of  the  law,  but  it  is  warranted,  it  is  thought,  by  the  language 
of  the  decision,  and  is  certainly  warranted  by  the  argument 
of  counsel  for  respondent  in  support  of  the  judgment,  citing 
authorities  from  foreign  jurisdictions,  supposed  to  directly 
or  inferentially  so  hold,  and  deducing,  by  construction,  the 
same  doctrine  from  our  statutes,  and  criticising  decisions  of 
this  court,  so  far  as  they  directly  or  substantially  hold  other- 
wise. 

True,  under  some  circumstances  a  purchase  by  a  corpora- 
tion of  its  own  stock  would  be  a  fraud  on  stockholders,  and 
under  other  circumstances  a  fraud  on  present  or  future  cred- 
itors, and  so  void  or  voidable  at  the  instance  of  one  or  more 
of  them  in  an  appropriate  judicial  proceeding,  though  the  cir- 
cumstances under  which  such  a  transaction  may  be  impeached 
by  future  creditors  must  be  quite  special.  So  much  so  that  it 
is  often  found  stated,  generally,  by  text-writers  that,  in  case  a 
corporation  buys  in  some  of  its  own  stock,  a  subsequent  cred- 
itor cannot  complain:  1  Cook  on  Corporations,  5th  ed.,  sec. 
311. 

By  a  long  line  of  decisions  here,  in  the  absence  of  a  plain 
statutory  prohibition  to  the  contrary,  and  we  have  none,  or 
such  prohibition  in  the  articles  of  organization  of  the  corpo- 
ration, a  corporation  may,  in  general,  so  long  as  it  acts  in  good 
faith  by  authorization  of  its  governing  body,  lawfully  pur- 
chase its  own  stock,  either  as  to  stockholders  or  present  or 
future  creditors,  and  without  such  authorization  its  officers 
may,  acting  in  good  faith,  do  so  as  regards  consenting  stock- 
holders ^^^  or  such  creditors.  The  court  spoke  decisively  on 
the  subject  in  Shoemaker  v.  Washburn  L.  Co.,  97  Wis.  585, 
73  N.  W.  333,  Calteaux  v.  Mueller,  102  Wis.  525,  78  N.  W. 
1082,  Marvin  v.  Anderson,  111  Wis.  387,  87  N.  W.  226, 
Pabst  V.  Goodrich,  133  Wis.  43,  113  N.  W.  398,  14  Ann.  Cas. 
824,  and  Gilchrist  v.  Highfield,  140  Wis.  476,  123  N.  W.  102. 

While  it  must  be  conceded  that  the  common  law  of  England 
and  the  judicial  rule  in  a  number  of  states  is  contrary  to  the 
foregoing,  it  has  support  in  the  decisions  of  many  state  and 
federal  courts,  significant  among  them  being  Dupee  v.  Boston 
W.  P.  Co.,  114  Mass.  37;  Leland  v.  Hayden,  102  Mass.  542; 
'Tuttle  V.  Batchelder  &  L.  Co.,  170  Mass.  315,  49  N.  E.  640; 
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Republic  L.  Ins.  Co.  v.  Swigert,  135  111.  150.  25  N.  E.  680. 
12  L.  R.  A.  328 ;  First  Nat.  Bank  v.  Peoria  W.  Co.,  191  111. 
128,  60  N.  E.  859:  Blalock  v.  Kernersville  MU.  Co.,  110 
N.  C.  99.  14  S.  E.  501;  Fremont  C.  Mfg.  Co.  v.  Thomsen,  65 
Neb.  370.  91  N.  W.  376 ;  Rollins  v.  Shaver  W.  &  C.  Co.,  80 
Iowa,  380,  20  Am.  St.  Rep.  427,  45  N.  W.  1037;  West  v. 
Averill  G.  Co.,  109  Iowa,  488,  80  N.  W.  555;  Eggmann  v. 
Blanke,  40  Mo.  App.  318 ;  City  Bank  v.  Bruce,  17  N.  Y.  507 ; 
Strong  V.  Brooklyn  C.  T.  R.  Co.,  93  N.  Y.  426;  Tavlor  v. 
Miami  E.  Co.,  6  Ohio.  176;  Lowe  v.  Pioneer  T.  Co.,  70  Fed. 
646 ;  First  Nat.  Bank  v.  Salem  C.  F.  M.  Co.,  39  Fed.  89. 

The  doctrine  here  stated  is  said  by  the  federal  court  in 
First  Nat.  Bank  v.  Salem  C.  F.  M.  Co.  to  be  well  settled  in 
the  United  States. 

Many  cases  cited  by  text-book  writers  as  following  the 
English  rule  will  be  found  on  examination  to  be  based  on  the 
fraudulent  nature  of  the  transaction  involved,  not  want  of 
corporate  power.  Many  other  cases  cited  will  be  found 
grounded  on  the  general  doctrine  that  all  assets  of  the  cor- 
poration, whether  a  going  institution  or  not,  constitute  a 
trust  fund  for  creditors,  which  has  no  support  in  this  ju- 
risdiction: Hinz  V.  Van  Dusen,  95  Wis.  503,  70  N.  W.  657; 
Slack  V.  Northwestern  Nat.  Bank,  103  Wis.  57,  74  Am.  St. 
Rep.  841,  79  N.  W.  51 ;  Marvin  v.  Anderson,  111  Wis.  387, 
87  N.  i^.  226. 

383  jjj  general,  where  the  doctrine  heretofore  here  declared, 
as  stated,  and  now  approved  obtains,  it  is  held  that,  in  case 
an  insolvent  corporation  buys  its  own  stock,  or  the  effect  of 
such  a  purchase  is  to  render  it  insolvent,  the  transaction  is 
void  as  to  existing  creditors:  German  Sav.  Bank  v.  Wul- 
fekuhler,  19  Kan.  60 ;  Clapp  v.  Peterson,  104  111.  26 ;  Butler 
P.  Co.  V.  Robbius,  151  111.  588.  38  N.  E.  153;  Currier  v.  Leb- 
anon S.  Co.,  56  N.  H.  262 ;  Alexander  v.  Relfe,  74  Mo.  495 ; 
Hamor  v.  Tavlor-Rice  E.  Co.,  84  Fed.  392 ;  Augsburg  L.  &  I. 
Co.  V.  Pepper,  95  Va.  92,  27  S.  E.  807.  So  far  as  such  deci- 
sions are  grounded  solely  on  the  trust  fund  doctrine  alone, 
as  applied  in  some  jurisdictions  to  a  going  corporation,  they 
might  not  apply  here.  Such  doctrine  does  not  rule  this  case, 
inasmuch  as  the  corporation  at  the  time  of  the  transaction 
in  question  was  a  going  concern  and  it  satisfactorily  appears 
that  the  purpose  of  the  controlling  power  left  in  the  organiza- 
tion was  that  it  should  continue  in  business  as  before,  in- 
definitely, and  there  was  no  actual  intent  to  defraud. 

Counsel  for  respondent  argue  that  the  transaction  in  ques- 
tion, upon  legal  principles  in  general  on  the  subject  of  reme- 
diable fraud  upon  the  rights  of  creditors,  was  voidable  at 
respondent's  election,  and  that  bringing  the  action  con- 
stituted such  an  election ;  that  tliough  there  was  no  actual  in- 
tent to  hinder  or  delay,  effectually  or  otherwise,  existing  or 
future  creditors,  such  was  the    necessary  effect  of  what  oc- 
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curred,  which  is  equivalent  to  actual  fraud.  The  court  con- 
curs in  that  view  as  applied  to  the  facts  of  this  case. 

The  facts  found  in  the  light  of  the  evidence  indicate  pretty 
clearly  that  appellant  Smith  must  have  known,  if  he  paid  rea- 
sonable attention  to  the  matter  when  he  received  the  greater 
proportion  of  the  assets  of  the  corporation  in  exchange  for  his 
stock,  contemplating  that  the  company  would  continue  to  do 
business  notwithstanding  its  impoverished  condition,  that  sus- 
pension was  quite  liable  to  occur,  resulting  in  creditors  suffer- 
ing loss.  What  he  ought  to  have  known  under  the  circum- 
stances he  must  be  held  chargeable  with  having  known,  and 
^*'*  the  natural  and  probable  effect  of  the  conditions,  of 
which  he  must  be  held  to  have  had  at  least  constructive  knowl- 
edge, he  must  be  held  to  have  intended,  and  the  corporation 
to  have  intended  as  well.  If  this  goes  further  than  the  gen- 
eral rule  as  to  transactions  in  fraud  of  present  and  future 
creditors,  it  seems  that  the  doctrine  is  a  just  one,  and  a  neces- 
sary limitation  upon  the  right  of  a  corporation  and  its  stock- 
holders to  deplete  its  assets  by  exchanging  the  latter  for  its 
corporate  stock,  in  order  to  prevent  such  right  being  exer- 
cised in  a  manner  highly  prejudicial  to  the  public. 

A  transaction,  as  in  this  case,  where,  by  treaty,  the  corpo- 
ration is  at  once  changed  from  a  solvent  to  an  insolvent  con- 
cern, to  the  manifest  advantage  of  a  stockholder  over  exist- 
ing creditors,  the  parties  concerned  contemplating  that  it 
may,  and  probably  will,  incur  other  indebtedness,  while  hav- 
ing the  semblance  of  solvency  as  before,  should  be  regarded, 
as  to  all  creditors  prejudiced  thereby,  characterized  by  bad 
faith  and  so  as  not  having  the  essential  necessary  to  uphold 
it  under  the  decisions  of  this  court  to  which  we  have  referred. 
In  other  words,  a  purchase  by  a  corporation  of  its  own  stock, 
known  by  the  parties  to  the  transaction,  or  which  ought  to 
be  known  by  them,  to  render  it  insolvent,  is  not  a  purchase 
in  good  faith  as  to  existing  creditors  and  not  such  as  to  future 
creditors  if  the  parties  to  the  transaction  contemplate  that 
the  corporation  will  continue  to  do  business  and  incur  in- 
debtedness, as  before,  on  the  faith  of  its  previously  supposed 
solvency  continuing.  In  such  a  case  the  stockholder  surren- 
dering his  stock  is  to  be  regarded  as  having  acted  fraudu- 
lently, at  least  constructively,  as  to  existing  creditors  and 
subsequent  creditors  as  well,  and  held,  as  to  the  latter,  es- 
topped by  his  conduct  from  denying  his  continuance  as  a 
stockholder  so  far  as  such  denial  to  effect  would  prejudice 
such  creditors  trusting  the  corporation  upon  the  appearance 
of  solvency,  and  such  continuance  is  necessarj^  to  liability  to 
the  corporation,  for  the  benefit  of  creditors  or  to  statutory 
liability  to  them. 

385  ^^Q  Q^YQ  j3Q^  unmindful  that  the  rule,  in  general,  as  to 
avoidance  of  a  transfer  of  property  in  fraud  of  future  cred- 
itors applies   only  in  case  of   actual  intent  to   defraud  them: 
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Sommermeyer  v.  Schwartz,  89  Wis.  66,  61  N.  W.  311 ;  Case  v. 
Phelps,  39  N.  Y.  164.  That  rule  as  stated  is  out  of  harmony 
with  some  adjudications,  but  is  supported  by  the  great  weight 
•of  authority  under  statutes  similar  to  our  section  2320,  Stat- 
utes of  1898,  as  indicated  b}^  the  text  in  1  Moore  on  Fraudu- 
lent Conveyances,  at  page  191,  and  authorities  cited  in  note 
23,  and  Bump  on  Fraudulent  Conveyances,  fourth  edition, 
section  292,  and  cases  cited.  It  is  too  restrictive,  as  generally 
•stated,  to  apply  to  the  situation  we  have  here,  and  should, 
it  is  thought,  be  extended  to  include  it,  upon  the  theory  that 
the  duty  of  a  stockholder  not  to  deplete  for  his  advantage 
corporate  assets  below  the  subscribed  capital  and  become  a 
party  to  a  continuance  of  solvent  appearance  supplies  the 
need  for  actual  intent  to  defraud,  where  the  natural  and 
probable  effect  is  to  prejudice  persons  subsequently  dealing 
with  the  corporation  as  solvent ;  condemning  the  transaction 
for  want  of  that  good  faith  necessary  to  sustain  a  purchase 
l)y  a  corporation  of  its  stock,  while  at  the  same  time,  so  far 
as  necessary  to  fully  protect  the  rights  of  creditors,  the  doc- 
trine of  estoppel  applies  to  prevent  the  stockholder  from 
■claiming,  to  effect,  that  his  relations  as  such  holder  were  ter- 
minated by  such  transaction. 

Counsel  for  appellant  contend  that,  since  this  action  is 
grounded  on  the  statutory  liability  of  stockholders  to  creditors 
of  a  corporation  whose  credits  accrue  in  the  course  of  its  busi- 
ness transactions  in  violation  of  section  1773,  Statutes  of 
1898,  limiting  such  liability  as  to  obligations  thus  incurred 
to  the  signers  of  the  articles  "and  the  subscriber  or  sub- 
scribers for  stock  transacting  such  business  or  authorizing 
the  same,  or  having  knowledge  thereof,  consenting  to  the  in- 
curring of  the"  liability  "as  well  as  the  stockholders  then 
existing,"  that  there  was  no  liability  of  Smith  here,  except 
upon  the  first  cause  of  action,  because  his  transfer  of  stock 
must  be  held  to  have  terminated  ^^*^  his  relations  to  the  cor- 
poration as  a  stockholder  till  such  transfer  shall  have  been 
set  aside  by  some  judicial  determination.  That  is  wrong 
for  several  reasons :  First,  respondent  was  entitled  to  the 
benefit  of  the  law  of  estoppel  to  bar  the  claim  of  severance 
of  such  relations;  second,  the  transaction  was  void  at  law, 
under  the  circumstances,  by  force  of  section  2320,  Statutes 
of  1898 ;  third,  where  a  transaction  is  voidable  as  to  creditors, 
and  they  do  not  need  the  use  of  equity  jurisdiction  to  remove 
a  cloud  on  title  or  for  an  accounting  or  some  other  relief 
within  the  peculiar  field  of  such  jurisdiction,  they  may  treat 
it  as  a  nullity  and  proceed  at  law  as  if  such  transaction  had 
never  occurred.  Of  the  latter  the  following  are  illustra- 
tions: Bates  V.  Simmons,  62  Wis.  69,  22  N.  W.  335;  First 
Nat.  Bank  v.  Knowles.  67  Wis.  373,  28  N.  W.  225;  Leslie  v. 
Keepers,  68  Wis.  123,  31  N.  W.  486. 
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In  the  last  case  cited  an  accord  and  satisfaction,  in  form, 
pleaded  as  matter  of  defense  to  an  action  on  the  original 
chiim,  was  met  by  proof,  under  objection,  that  the  settlement 
was  obtained  by  fraud.  It  was  contended  on  appeal  that  the 
settlement  could  only  be  avoided  in  equity.  The  decision  of 
the  court  was  otherwise. 

Counsel  for  appellant  misapprehend  the  nature  of  this  ac- 
tion in  making  the  assertion  that  it  is  to  set  aside  the  pur- 
chase of  the  stock  as  fraudulent,  and  misapprehend  the  law 
in  supposing  that  such  an  action  is  necessary  in  order  to 
charge  Smith  with  statutory  liability.  The  action  is  against 
him  upon  the  theory  that,  as  to  plaintiff,  the  stock  was  never 
transferred,  just  as  in  Leslie  v.  Keepers,  68  Wis.  123,  3  N.  W. 
486,  the  action  was  commenced  upon  the  theory  that  no  ac- 
cord and  satisfaction,  had  occurred  except  one  effectually 
avoidable  at  plaintiff's  election,  and  that  the  commencement 
of  the  action  was  a  sufficient  election,  the  circumstances-  of 
the  transaction  not  requiring  any  restoration  as  a  condition 
of  recovery. 

What  has  been  said  sufficiently,  it  is  thought,  deals  with  all 
objections  advanced  to  the  judgment  and  all  reasons  given  by 
^^''  counsel  for  its  affirmance  to  indicate  that,  although  the 
major  ground  for  the  judgment  stated  in  the  circuit  court's 
decision  and  urged  upon  our  attention  in  support  thereof 
cannot  be  approved,  it  is  right,  and  must  be  affirmed. 

By  the  COURT.     So  ordered. 

TIMLIN,  J.,  Concurring.  In  addition  to  the  ground  for 
affirmance  consisting  of  constructive  fraud  upon  future  cred- 
itors in  the  transaction  by  which  it  is  claimed  Smith  ceased 
to  be  a  stockholder  prior  to  the  incurring  of  the  debt  in  ques- 
tion, I  desire  to  rest  my  concurrence  also  upon  another  ground 
going  to  lack  of  power  in  the  embryo  corporation  to  purchase 
in  its  own  shares  and  so  release  from  that  status  the  persons 
who  had  theretofore  become  shareholders.  The  corporation 
never  had  fifty  per  centum  of  its  capital  stock  subscribed,  con- 
sequently there  could  be  no  first  meeting,  no  directors,  and 
no  officers ;  but  the  signers  of  the  articles  of  incorporation 
were  by  law  intrusted  with  the  direction  of  the  affairs  of  the 
corporation:  Stats.  1898,  sec.  1773,  as  amended  by  c.  507, 
Laws  1905.  The  signers  of  the  articles  did  not,  for  the  cor- 
poration, buy  in  Smith's  shares.  Who  else  at  this  stage  had 
authority  to  represent  the  corporation  for  this  purpose? 
Walters  v.  Porter,  3  Ga.  App.  73,  59  S.  E.  452.  If  the  cor- 
poration was  not  represented  in  the  transaction,  how  could  the 
transfer  have  any  effect  whatever?  Is  the  corporation,  even 
through  the  signers  of  its  articles,  at  this  stage  of  its  exist- 
ence, empowered  to  dispose  of  its  assets  to  a  shareholder  in 
purchase  of  his  shares?     I  think  not.     The  following  sections 
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of  the  statute  may  be  of  interest  in  connection  with    these 
queries:  Sees.  1774,  1775,  1776,  1767,  1751. 


A  Purchase  hy  a  Corporation  of  Its  Own  Stock  is  condemned  by 
some  authorities  as  necessarily  a  reduction  of  its  capital:  Adams  & 
Westlake  Co.  v.  Deyette,  8  S.  D.  119,  59  Am.  St.  Eep.  751.  It  is 
generally  held,  however,  that  a  corporation  may  purchase  its  own 
stock  if  the  transaction  is  fair  and  in  good  faith,  free  from  actual 
or  constructive  fraud,  provided  the  corporation  is  not  insolvent,  or 
in  process  of  dissolution,  and  that  the  rights  of  its  creditors  are  in 
no  way  affected  by  the  purchase:  Porter  v.  Plymouth  Gold  Min.  Co., 
29  Mont.  347,  101  Am.  St.  Rep.  569;  United  States  Mineral  Co.  v. 
Camden  &  Driscoll,  106  Va.  663,  117  Am.  St.  Rep.  1028;  Wisconsin 
Lumber  Co.  v.  Greene  etc.  Teh  Co.,  127  Iowa,  350,  109  Am.  St.  Rep. 
387;  Hall  v.  Henderson,  126  Ala.  449,  85  Am.  St.  Rep.  53.  A  dis- 
cussion of  this  question  will  be  found  in  the  note  to  Commercial 
Nat.  Bank  v.  Burch,  33  Am.  St.  Rep.  339. 


FIRST  NATIONAL  BANK  OF  OMRO  v.  BEAN. 

[141  Wis.  476,  124  N.  W.  656.] 

POWER  OF  ATTORNEY — Authority  to  Make  or  Indorse 
Notes. — The  authority  of  an  agent  to  make  or  indorse  promissory 
notes  under  a  letter  of  attorney  "to  take  the  general  control  and 
management  of"  the  principal's  "affairs,  business  and  property";  to 
perform  all  acts  connected  therewith,  including  the  execution,  in- 
dorsing and  paying  of  promissory  notes;  and  generally  to  "do  every 
act,  matter  or  thing  which  the  nature  of  said  business  shall  require," 
is  restricted  to  such  notes  as  are  necessary  in  conducting  and  man- 
aging the  principal's  business,     (p.  53.) 

POWER  OF  ATTORNEY— Notice  to  Person  Dealing  With 
Agent. — Where  a  letter  of  attorney  is  recorded,  and  shows  that  the 
authority  of  the  agent  to  make  or  indorse  promissory  notes  is  lim- 
ited to  such  as  are  necessary  in  conducting  his  principal's  business, 
a  bank  which  negotiates  with  him  for  a  note  showing  on  its  face 
that  it  is  not  connected  with  the  principal's  business,  and  which 
knows  that  the  agent  deposits  the  proceeds  to  the  credit  of  his  per- 
sonal account,  is  not  justified  in  accepting  the  note  or  his  subsequent 
guaranty  of  it.     (p.  54.) 

POWER  OF  ATTORNEY— Guaranty  Without  Consideration. — 
A  guaranty  by  an  agent  to  pay  a  promissory  note  which  he  has 
exceeded  his  authority  in  indorsing,  made  apparently  as  an  inde- 
pendent undertaking  long  after  the  execution  and  negotiation  of 
the  note  and  before  its  maturity,  is  without  consideration,  and  of 
no  effect  as  to  his  principal,     (p.  54.) 

AGENCY — Ratification  of  Act — Necessity  of  Knowledge. — ^To 
make  payments  by  an  agent  efficacious  as  a  ratification  of  the  trans- 
action to  which  they  pertain,  he  must  have  authority  to  act  in  the 
matter  for  his  principal,  and  both  of  them  must  have  knowledge 
of  the  material  facts,     (pp.  54,  55.) 

Hume  &  Oellerich  and  R.  L.  Clark,  for  the  appellant. 
Barbers  &  Beglinger,  for  the  respondent. 
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4''"  SIEBECKER,  J.  On  May  31,  1899,  Julia  M.  Bean 
executed  a  power  of  attorney  to  Herbert  L.  Sweet,  the 
essential  parts  of  which  are  as  follows: 

"For  me  and  in  my  name,  place  and  stead,  to  take  the 
general  control  and  management  of  my  affairs,  business  and 
property;  to  buy,  sell,  pledge,  mortgage,  execute  and  enter 
into  bonds,  contracts,  conveyances  and  encumbrances  in 
behalf  of  the  same,  and  in  general  to  do  and  perform  all 
other  acts  and  things  which  he  may  consider  useful  and 
necessary,  connected  with  my  said  affairs,  busines's,  prop- 
erty and  interests ;  to  manage  and  transact  all  business,  open 
all  letters  of  correspondence,  and  to  answer  the  same ;  to 
draw,  accept,  make,  indorse  and  pay  all  bills  of  exchange 
and  promissory  notes;  to  receive  and  receipt  for  all  mon- 
eys; to  draw  and  sign  all  orders,  checks  and  drafts  for 
moneys  on  the  cashier  of  the  German  National  Bank,  or  any 
other  bankers  or  persons  where  I  shall  deposit  or  keep 
money;  to  arrange,  balance,  and  settle  all  books  and 
accounts,  and  generally  do  every  act,  matter  or  thing  which 
the  nature  of  said  business  shall  require ;  giving  and  grant- 
ing hereby  unto  my  said  attorney  full  power  and  authority 
to  do  and  perform  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  said  prem- 
ises, as  fully  to  all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present,  with  full  power  of  substitution 
and  revocation,  hereby  ratifying  all  that  my  said  attorney, 
or  his  substitute,  shall  lawfully  do  or  cause  to  be  done  by 
virtue  hereof." 

This  power  of  attorney  was  recorded  June  12,  1899.  In 
^"^^  1901,  while  the  power  of  attorney  was  in  force,  Herbert 
L.  Sweet  presented  the  following  note  to  the  plaintiff  bank : 

"$900.00  Oshkosh,  Wis.,  November  6th,  1901. 

"Four  months  after  date,  for  value  received,  we  promise 
to  pay  to  W.  P.  Wheeler,  cash  or  order,  at  the  First  National 
Bank  of  Omro,  nine  hundred  dollars,  with  interest  to  be 
paid  at  the  rate  of  six  per  cent  per  annum,  until  paid. 

"THE   WINNEBAGO    COUNTY  AGL.   &   HORTL. 
ASSN. 

"JOHN  ATHEARN,  Pres. 
"HERBERT  L.  SWEET,  Secretary. 
"Due  Mar.  6,  '02." 

On  the  back  of  the  note  were  the  following  indorsements: 
"Herbert  L.  Sweet,  Julia  M.  Bean,  John  Athearn,  Helen  M. 
Sweet."  Helen  M.  Sweet  was  the  wife  of  Herbert  L.  Sweet. 
The  association  never  authorized  the  making  of  the  note, 
nor  did  any  of  the  persons  whose  names  were  signed  to  it  or 
indorsed  upon  it,  except  Herbert  L.  Sweet,  know  that  the 
note  was  made.  Herbert  L.  Sweet  claims  that  the  associa- 
tion was  indebted  to  him  for  money  advanced  to  pay  debts 
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of  the  association.  The  nine  hundred  dollars  received  from 
the  bank  on  the  note  was  deposited  to  the  credit  of  Herbert 
L.  Sweet  and  was  checked  out  by  him  in  his  own  affairs. 
No  one  else  received  any  consideration  for  the  note  or  any 
of  its  proceeds.  In  January,  1902,  Mrs.  Bean  selected  A.  J. 
Barber  to  take  charge  and  control  of  her  affairs.  After  the 
note  was  purchased  by  the  bank  additional  security  was 
demanded,  and  on  February  24,  1902,  Herbert  L.  Sweet 
made  the  following  indorsement  upon  the  note : 

•'For  value  received,  we,  or  either  of  us,  hereby  guarantee 
Ihe  payment  of  the  within  note  at  maturity  and  waive  pro- 
test, notice  of  protest  and  all  defense  on  account  of  the 
extension  of  time  of  judgment  by  the  holder  or  holders 
hereof. 

"Dated  this  24th  day  of  Feb'y,  1902. 

"HERBERT  L.  SWEET. 
"JULIA  M.  BEAN. 
"HELEN  M.  SWEET. 
"By  H.  L.  SWEET, 

"Their  Attorney  in  Fact." 

4''»  On  February  26,  1902,  H.  L.  Sweet,  as  attorney  for 
Mrs.  Bean,  executed  a  note  for  nine  hundred  dollars  and  a 
mortgage  upon  real  estate  belonging  to  Mrs.  Bean  as  addi- 
tional security  for  the  first  note.  On  March  6,  1902,  the 
date  when  the  first  note  became  due,  Herbert  L.  Sweet  gave 
his  individual  note  for  nine  hundred  dollars,  due  in  two 
months.  The  note  contains  the  following  notation:  "Col- 
lateral on  dep.  and  fair  note  attached."  A  revocation  of 
Herbert  L.  Sweet's  power  of  attorney  was  executed  by  i\Irs. 
Bean  on  May  6,  1902,  and  was  recorded  on  the  same  day. 
On  May  10,  1902,  A.  J.  Barber,  who  had  charge  of  Mrs. 
Bean's  affairs,  sent  one  hundred  dollars  to  the  plaintiff  as 
a  partial  release  of  the  mortgage  executed  February  26, 
1902,  and  directed  that  it  should  be  credited  on  the  note. 
This  and  other  subsequent  payments  were  credited  by  the 
bank  on  the  first  note.  Neither  A.  J.  Barber  nor  Mrs.  Beau 
knew  of  the  existence  of  the  first  note  until  the  commence- 
ment of  this  suit,  Avhich  is  on  the  first  note. 

The  court  refused  to  admit  evidence  tending  to  show  that 
during  January,  1902,  the  officials  of  the  bank  knew  that 
Mrs.  Bean's  business  affairs  were  no  longer  being  handled 
by  Herbert  L.  Sweet,  but  were  in  ^^large  of  A.  J.  Barber. 

This  is  an  appeal  from  the  judgment  on  the  verdict 
directed  by  the  court  against  Herbert  L.  Sweet  and  Julia 
M.  Bean. 

The  trial  court  adjudged  that  Mrs.  Bean  was  liable 
because  the  acts  of  Herbert  L.  Sweet  were  within  the 
authority  conferred  by  the  power  of  attorney.  Mrs.  Bean 
by  the  power  of  attorney  grants  Herbert  L.  Sweet  power 
"to  take  the  general  control    and    management    of    [her] 
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affairs,  business  and  property,"  to  perform  all  acts  con- 
nected therewith,  including  the  execution,  indorsing,  and 
paying  of  promissory  notes,  the  receipting  for  and  paying 
of  money,  and  ^*^^  "generally  [to]  do  every  act,  matter  or 
thing  which  the  nature  of  said  business  shall  require."  The 
powers  thus  conferred  are  clearly  defined  by  the  context 
of  the  writing  and  confer  authority  to  control  and  manage 
her  affairs  as  her  business  and  property  may  require.  The 
authority  to  execute,  indorse  and  pay  promissory  notes  is 
restricted  to  the  scope  of  the  general  power  conferred  to  do 
all  acts  required  for  the  control  and  management  of  her 
affairs,  business  and  property.  This  power  to  execute  and 
indorse  notes  should  therefore  not  be  extended  to  include 
authority  to  execute  promissory  notes  for  purposes  not 
embraced  within  the  execution  of  the  powers  conferred.  The 
terms  of  the  power  include  the  authority  to  indorse  only 
such  promissory  notes  as  are  necessarily  connected  with  the 
execution  of  these  powers,  and  apply  only  to  promissory 
notes  which  her  business  necessities  demanded.  The  inquir- 
ies therefore  are:  Was  the  note  in  question  made  and 
executed  to  carry  out  the  power  conferred  on  Sweet  for 
the  control  and  management  of  Mrs.  Bean's  affairs,  business 
and  property?  And  had  the  bank  officers,  under  the  facts 
and  circumstances  of  the  negotiation  of  the  note,  the  right 
to  accept  it  as  a  note  pertaining  to  the  management  of  Mrs. 
Bean's  affairs  and  as  executed  under  the  power  of  attorney? 
There  is  no  dispute  but  that  Herbert  L.  Sweet  made  and 
executed  the  note,  and  it  clearly  appears  that  it  was  not  in 
fact  connected  with  the  management  and  control  of  Mrs. 
Bean's  affairs,  business  and  property.  The  evidence  rele- 
vant to  this  question  permits  of  but  the  one  inference,  that  this 
note  had  in  fact  no  connection  with  the  administration  of 
Mrs.  Bean's  property  and  business  affairs. 

It  is  averred  by  the  respondent  that  the  bank  officers  were 
not  apprised  of  this  fact  when  they  negotiated  for  the  note, 
and  that  they  therefore  had  a  right  to  assume  that  it  was 
made  and  executed  by  Herbert  L.  Sweet  under  the  power  of 
attorney,  and  that  it  was  necessarily  connected  with  the 
affairs  and  business  intrusted  to  his  control  and  manage- 
ment. This  '*^^  claim  is  negatived  by  the  facts.  The 
power  of  attorney  was  properly  recorded.  This  afforded  a 
convenient  opportunity  for  the  officers  of  the  bank  to  ascer- 
tain the  extent  of  the  powers  actually  conferred  by  the 
poAver  of  attorney.  In  the  light  of  the  facts  of  the  transac- 
tion with  the  bank  it  cannot  be  said  that  the  officers  were 
warranted  in  concluding  that  the  note  was  given  by  Herbert 
L.  Sweet  as  attorney  in  fact  for  Mrs.  Bean.  The  face  of  the 
note  shows  that  it  was  the  note  of  the  Winnebago  County 
Agricultural  and    Horticultural    Association.     It    purported 
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to  be  executed  by  its  president  and  secretary  and  to  be  per- 
sonally indorsed  by  the  president  and  secretary  and  by  Mrs. 
Sweet  and  Mrs.  Bean.  The  note  and  the  indorsements  bear 
no  evidence  that  the  note  was  connected  with  the  affairs, 
business  and  property  of  Mrs.  Bean.  Nor  did  it  then  bear 
any  evidence  that  it  had  been  executed  by  Herbert  L.  Sweet 
as  attorney  in  fact.  Herbert  L.  Sweet  deposited  the  pro- 
ceeds of  the  note  with  the  bank  to  the  credit  of  his  personal 
account.  Obviously,  this  must  have  been  knoAvn  to  the 
bank,  and  it  accords  with  and  corroborates  the  idea  that  the 
bank  was  apprised  of  the  fact  that  Herbert  L.  Sweet  had 
obtained  the  money  on  the  note  for  his  own  use  and  benefit. 
Taking  these  facts  in  connection  with  the  restriction  in  the 
power  of  attorney,  by  which  he  was  limited  as  such  attorney 
in  fact  to  the  giving  of  such  notes  as  were  required  for  the 
conduct  and  management  of  Mrs.  Bean's  business  affairs 
and  property,  and  it  clearly  follows  that  the  plaintiff  has 
failed  to  show  any  grounds  which  justified  it  in  accepting 
the  note  in  question  as  one  authorized  by  the  power  of 
attorney. 

From  these  facts  and  circumstances  it  also  follows  that 
the  alleged  guaranty  of  February  24,  1902,  was  not  binding 
upon  ]Mrs.  Bean,  though  it  is  in  form  executed  by  Herbert 
L.  Sweet  as  such  attorney  in  fact.  The  bank  was  then 
informed  that  the  note  "was  not  embraced  within  the  author- 
ity of  Herbert  L.  Sweet,  and  that  he  was  powerless  to 
impose  such  a  liability  upon  his  principal  in  this  manner. 
Furthermore,  this  contract  '*'^^  of  guaranty  is  an  apparently 
independent  undertaking  of  a  date  long  subsequent  to  the 
making  and  negotiation  of  the  note  and  before  its  maturity. 
It  is  wholly  without  consideration  as  to  Mrs.  Bean,  and  the 
alleged  guaranty  is  therefore  of  no  effect. 

In  view  of  the  fact  that  the  powers  of  Herbert  L.  Sweet  to 
make  notes  for  ]\Irs.  Bean  were  limited  and  restricted  to 
cases  where  they  were  necessarily  required  for  the  conduct 
and  management  of  her  affairs,  business  and  property,  and 
in  view  of  the  facts  and  circumstances  established  by  the 
evidence,  the  case  does  not  show  that  the  note  in  question 
was  one  within  the  authority  conferred  on  Herbert  L.  Sweet 
or  that  the  bank  had  the  right  to  deem  it  to  be  such  a  note. 

It  is  contended  that  the  payments  made  by  A.  J,  Barber 
as  Mrs.  Bean's  agent  on  the  collateral  note  of  February  26, 
1902,  are  a  ratification  of  the  obligation  of  the  original  note. 
When  these  payments  were  made,  neither  ]\Irs.  Bean  nor  ]\Ir. 
Barber  had  any  knowledge  of  the  alleged  original  obliga- 
tion. To  make  the  acts  of  !Mr.  Barber  efficacious  as  a  ratifi- 
cation it  must  appear  that  he  had  authority  to  act  in  the 
matter  for  Mrs.  Bean,  and  that  both  he  and  Mrs.  Bean  had 
knowledge  of  the  material  facts.     The  record  shows    that 


Peb.  1910.]  MacLaren  v.  State.  55 

neither  Mrs.  Bean  nor  Mr.  Barber  knew  that  the  note  upon 
which  the  suit  is  brought  was  in  existence.  This  in  itself  is 
conclusive  that  he  did  not  ratify  it. 

We  are  persuaded  that  the  trial  court  erred  in  holding 
Mrs,  Bean  liable  on  the  note. 

By  the  COURT.  Judgment  reversed  as  to  Julia  M.  Bean, 
and  the  cause  remanded,  with  directions  to  award  judgment 
dismissing  the  complaint  as  to  Julia  M.  Bean. 


Powers  of  Attorney  are  Strictly  Interpreted,  and  the  authority  not 
extended  beyond  that  which  is  given  in  terms  or  which  is  necessary 
and  proper  for  carrying  the  authority  so  given  into  full  effect:  Camp- 
bell V.  Foster  Home  Assn.,  163  Pa.  609,  43  Am.  St.  Eep.  818;  Kuite 
V.  Lags,  152  Mich.  638,  125  Am.  St.  Eep.  421;  Tibbs  v.  Zirkle,  55 
W.  Va.  49,  104  Am.  St.  Eep.  977;  Frost  v.  Erath  Cattle  Co.,  81  Tex. 
505,  26  Am.  St.  Rep.  831.  But  every  general  power  implies  every 
particular  power  necessary  to  its  exercise  or  performance:  Muth  v. 
Goddard,  28  Mont.  237,  98  Am.  St.  Eep.  553.  As  to  the  construction 
of  a  letter  of  attorney  in  the  matter  of  authorizing  the  execution  or 
indorsement  of  negotiable  instruments,  see  Harris  v.  Johnston,  54 
Minn.  177,  40  Am.  St.  Eep.  312;  State  v.  Powell,  40  La.  Ann.  234, 
8  Am.  St.  Eep.  522.  A  power  of  attorney  given  to  an  agent  to 
indorse  checks  of  the  principal  for  deposit  in  a  certain  bank  author- 
izes the  indorsement  of  such  checks  only  as  are  the  property  of  the 
principal,  and  not  those  acquired  by  the  agent  in  an  unlawful  or 
unauthorized  manner:  Fay  v.  Slaughter,  194  111,  157,  88  Am.  St. 
Eep.   148. 


MacLAREN  v.  state. 

[141  Wis.  577,  124  N.  W.  667.] 

BANKING — What    Constitutes. — Any    Person    or    Corporation 

engaged  in  the  business  carried  on  by  banks  of  deposit  or  of  dis- 
count or  of  circulation  is  doing  a  banking  business,  although  but  one 
of  those  functions  may  be  exercised,     (p.  58.) 

BANKING. — The  Legislator©  has  the  Bight  to  Regulate  bank- 
ing, and  to  regulate  the  business  of  merchants  in  receiving  deposits 
of  money  which  the  depositor  may  withdraw,  with  interest,  either 
in  money  or  in  goods,     (pp.  57,  60.) 

BANKING— Receiving  Deposits  by  Merchants. — Where  the 
proprietors  of  a  store  maintain  a  "deposit  purchase  department," 
receive  deposits  of  money,  issue  pass-books,  pay  interest  on  the  funds, 
and  pay  the  principal  sum,  with  interest,  on  demand,  in  money  or 
in  goods  at  the  election  of  the  depositor,  they  do  a  banking  business, 
within  the  Wisconsin  statute  regulating  banking,     (pp.  56,  60.) 

POLICE  POWER — Acts  Innocent  in  Themselves. — The  legis- 
lature in  enacting  a  police  regulation  may  include  within  the  pur- 
view of  the  statute  acts  innocent  in  themselves  and  not  a  subject 
of  police  regulation  where  the  inclusion  of  such  acts  is  necessary  in 
order  to  make  the  regulation  effective,     (p.  60.) 

BANKING — Bight  of  Legislature  to  Define  and  Regulate. — 
It  is  competent  for  the  legislature  to  define  as  banking  the  business 
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of    merchants    in   receiving    deposits    of   money    which  the    depositor 

may  withdraw,   with  interest,   in   money   or   in   goods,  and  to   throw 

around  such  business  the  general  safeguards  provided  for  the  bank- 
ing business  proper,     (p.  60.) 

Glicksman,  Gold  &  Corrigan  and  F.  C.  "Winkler,  for  the 
plaintiff  in  error. 

Attorney  General  and  Eussell  Jackson,  deputy  attorney  gen- 
eral, for  the  defendant  in  error. 

^'**  BARNES,  J.  Gimbel  Brothers,  a  foreign  corporation, 
is  engaged  in  the  business  of  running  a  large  general  store, 
commonly  called  a  department  store,  in  the  city  of  Milwaukee, 
and  the  plaintiff  in  error  is  the  general  manager  of  its  busi- 
ness at  that  place.  The  corporation  maintains  what  is  termed 
a  ' '  deposit  purchase  department. ' '  Persons  desiring  to  deposit 
money  with  the' corporation  may  do  so  to  the  amount  of  five 
hundred  dollars.  Interest  at  the  rate  of  four  per  cent  per 
annum  is  allowed  on  all  deposits  left  three  months,  and  inter- 
est is  credited  on  balances  on  January  1st,  May  1st  and  Sep- 
tember 1st  in  each  year.  The  depositor  may  purchase  goods 
at  the  store  against  the  amount  of  his  deposit,  or  he  may 
withdraw  the  same  at  any  time  in  cash  without  notice.  The 
corporation  failed  to  comply  with  the  provisions  of  sections 
2021—78  1,  2021— 78m,  and  2024— 78n,  Statutes  (Laws  1909, 
c.  285),  and  the  plaintiff  in  error,  as  its  manager,  was  arrested 
and  convicted  for  violating  the  statutes  in  question.  From  a 
judgment  of  conviction  he  prosecutes  a  writ  of  error  in  this 
court. 

^'^  Most  of  the  questions  raised  by  the  plaintiff'  in  error, 
hereinafter  called  the  defendant,  are  passed  upon  adversely 
to  his  contention  in  Weed  v.  Bergh,  141  Wis.  569,  324  N.  W. 
664,  25  L.  R.  A.,  N.  S.,  1217.  In  addition  to  the  points  there 
raised  and  decided,  it  is  urged  that  Gimbel  Brothers,  the  cor- 
poration employing  the  defendant,  was  not  engaged  in  the 
banking  business,  and  that  the  legislature  could  not  declare 
that  the  mere  receipt  of  deposits  constituted  such  business. 
The  right  of  the  legislature  to  reasonably  regulate  the  business 
of  the  corporation,  in  so  far  as  it  extended  to  receiving  mon- 
eys on  deposit,  is  conceded,  but  it  is  urged  that  sections  2024 — 
781,  2024— 78m,  and  2024— 78n,  Statutes  (Laws  1909,  c.  285), 
do  not  constitute  valid  regulation,  but  in  fact  amount  to  pro- 
hibition. 

By  section  2024 — 78  1  the  soliciting,  receiving  or  accepting 
of  money  on  deposit  as  a  regular  business  by  a  person  or  cor- 
poration is  declared  to  be  a  banking  business,  whether  such 
deposit  is  made  subject  to  check  or  is  evidenced  by  a  certificate 
of  deposit,  a  pass-book,  a  note,  a  receipt,  or  other  writing. 
Gimbel  Brothers  opened  a  "deposit  purchase  department," 
received  moneys  up  to  $500  from  anyone  desiring  to  deposit 
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with  it,  issued  pass-books  evidencing  such  deposits,  paid  in- 
terest on  the  amounts  deposited,  and  paid  the  principal  sum 
deposited,  with  interest  thereon,  on  demand,  in  money  or 
goods,  at  the  election  of  the  depositor.  The  facts  established 
satisfy  every  call  of  the  statute,  and  the  corporation  was 
doing  a  banking  business  if  the  acts  done  in  themselves  con- 
stituted the  carrying  on  of  a  banking  business  or  if  the  legisla- 
ture had  the  right  to  say  that  such  acts  constituted  a  banking 
business. 

^**^  Banking,  in  its  most  enlarged  sense,  includes  the  busi- 
ness of  receiving  deposits,  paying  checks,  loaning  money,  deal-* 
ing  in  bills  of  exchange,  etc.,  besides  that  of  issuing  paper 
money :  Boone  on  Banking,  sec.  3,  and  cases  cited. 

If  a  bank  must  transact  the  various  kinds  of  business  enu- 
merated in  the  above  definition  in  order  to  be  a  bank  at  all, 
it  is  apparent  that  we  have  no  such  institutions  as  state  banks 
in  "Wisconsin,  because  such  banks  are  not  permitted  to  issue 
paper  money.  But  the  word  is  popularly  and  correctly  used 
in  a  much  more  restricted  sense.  In  modern  times  we  have 
a  variety  of  institutions  that  do  a  banking  business  in  the 
popular  sense,  although  the  functions  performed  by  them 
may  be  widely  variant,  and  none  of  them  may  be  doing  all 
of  the  kinds  of  business  included  in  the  above  definition.  The 
business  conducted  by  national  banks  ditfers  from  that  done 
by  state  banks,  in  that  the  latter  are  not  banks  of  issue,  while 
the  savings  banks  do  not  usually  perform  all  of  the  kinds  of 
business  transacted  by  other  banks.  Trust  companies  that 
receive  deposits  and  make  loans  perform  two  of  the  most  im- 
portant functions  that  are  performed  by  banks  generally,  and 
for  obvious  reasons  they  are  subject  to  regulation  to  the  same 
extent  that  banks  are.  IMorse  in  his  work  on  Banking  (vol- 
ume 1,  section  2,  fourth  edition)  says  that  in  order  to  have  a 
bank  "it  is  essential  that  there  should  be  a  place  where,  as  a 
regular  business,  the  money  of  others  is  received  on  general 
deposit.  There  must  be  a  combination  of  moneys,  a  joint 
fund,  as  a  primary  condition  of  the  existence  of  a  bank  or 
banker,  or  the  transaction  of  banking  business." 

A  bank  is  defined  by  Webster  as  "an  establishment  for  the 
custody,  loan,  exchange,  or  issue,  of  money,  and  for  facilitat- 
ing the  transmission  of  funds  by  drafts  or  bills  of  exchange; 
an  institution  incorporated  for  performing  one  or  more  of 
such  functions."  The  same  authority  defines  a  bank  of 
deposit  as  one  "which  receives  money  for  safekeeping." 

'•81  In  Oulton  V.  German  Sav.  Inst.,  17  Wall.  109,  21  L. 
ed.  618,  the  court  said :  ' '  Banks  in  the  commercial  sense  are 
of  three  kinds,  to  wit:  (1)  Of  deposit;  (2)  of  discount;  (3) 
of  circulation.  Strictly  speaking,  the  term  'bank'  implies  a 
place  for  the  deposit  of  money,  as  that  is  the  most  obvious 
purpose  of  such  an  institution.     Originally  the  business  of 
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banking  consisted  only  in  receiving  deposits,  such  as  bullion, 
plate,  and  the  like,  for  safekeeping  until  the  depositor  should 
see  tit  to  draw  it  out  for  use,  but  the  business,  in  the  progress 
of  events,  was  extended,  and  bankers  assumed  to  discount 
bills  and  notes  and  to  loan  money  upon  mortgage,  pawn,  or 
other  security,  and  at  a  still  later  period  to  issue  notes  of 
their  own  intended  as  a  circulating  currency  and  a  medium 
of  exchange  instead  of  gold  and  silver.  Modern  bankers  fre- 
quently exercise  any  two  or  even  all  three  of  those  functions, 
but  it  is  still  true  that  an  institution  prohibited  from  exercis- 
ing any  more  than  one  of  those  functions  is  a  bank  in  the 
strictest  commercial  sense. 

"Banks  are  said  to  be  of  three  kinds,  viz.,  of  deposit,  of 
discount,  and  of  circulation.  They  generally  exercise  all  of 
these  functions":  1  Bouvier's  Law  Dictionary,  217. 

The  following  additional  authorities  hold,  correctly  we 
think,  that  any  person  or  corporation  engaged  in  the  business 
carried  on  by  banks  of  deposit  or  of  discount  or  of  circula- 
tion is  doing  a  banking  business,  although  but  one  of  those 
functions  may  be  exercised:  Curtis  v.  Leavitt,  15  N.  Y.  9; 
Reed  v.  People,  125  111.  592,  596,  18  N.  E.  295,  1  L.  R.  A.  324; 
People  V.  Bartow,  6  Cow.  290 ;  Hamilton  Nat.  Bank  v.  Ameri- 
can L.  &  T.  Co.,  66  Neb.  67,  92  N.  W.  189. 

The  term  "banking"  is  generally  used  in  its  enlarged  sense, 
but  it  may  also  be  used  in  a  more  narrow  and  restricted  sense. 
There  is  no  doubt  as  to  the  sense  in  which  the  legislature  in- 
tended to  use  the  term  here,  because  it  says  that  the  receiving 
of  deposits  as  a  regular  business  shall  constitute  banking. 
Independent  of  any  constitutional  authority,  there  is  no  doubt 
about  the  right  of  the  legislature  to  regulate  banking,  and 
neither  is  there  any  doubt  about  its  right  to  regulate  the  busi- 
ness ^**^  carried  on  by  Gimbel  Brothers  in  the  way  of  receiv- 
ing deposits,  if  it  should  be  held  not  to  be  banking. 

The  main  purpose  of  regulating  the  banking  business  as  the 
business  is  now  carried  on  is  to  insure  the  safety  of  deposits. 
The  calamities  that  befall  individuals  and  communities  as  a 
result  of  bank  failures  are  well  known.  The  necessity  for 
the  regulation  of  establishments  carrying  on  the  kind  of  busi- 
ness that  Gimbel  Brothers  carries  on  is  just  as  apparent  as  it 
is  in  the  case  of  regular  banking  institutions.  It  receives 
deposits  to  the  amount  of  $500  from  all  persons  desiring  to 
leave  money  with  it.  The  depositors  may,  if  they  wish,  pur- 
chase goods  with  the  money  so  deposited,  but  they  are  not 
required  to  do  so.  It  matters  not  that  a  depositor  has  never 
purchased  a  dollar's  worth  of  goods  from  the  corporation  or 
that  he  never  intends  to.  So  long  as  he  elects  to  allow  his 
deposit  to  remain,  he  is  allowed  interest  thereon  at  the  rate 
of  four  per  cent  per  annum  compounded  every  four  months, 
and  he  may  withdraw  his  money  at  any  time  he  wishes  on  de- 
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mand  and  without  previous  notice  of  intention  to  withdraw 
it.  When  the  high  financial  standing  of  the  corporation  is 
considered,  the  inducement  offered  to  depositors  is  not  only- 
attractive,  but  alluring.  We  think  it  would  not  be  going  be- 
yond the  domain  of  common  knowledge  to  say  that  no  bank 
or  tnist  company  doing  business  in  the  city  of  Milwaukee 
offers  so  inviting  a  contract  to  the  small  investor  in  the  matter 
of  interest  rates  and  the  privilege  of  converting  the  indebt- 
edness to  the  depositor  into  cash.  It  was  stipulated  as  a  fact 
that  the  ''deposit  purchase  department"  of  Gimbel  Brothers 
had  been  in  operation  upward  of  a  year  prior  to  the  date 
upon  which  the  alleged  offense  was  committed,  and  that  on 
said  date  there  was  deposited  with  said  corporation  $115,- 
738.10  by  5,915  different  depositors.  That  the  amount  was 
not  larger  was  probably  due  to  the  fact  that  a  limit  was  placed 
upon  the  amount  that  might  be  deposited  by  a  single  person, 
and  the  further  fact  that  the  business  of  receiving  deposits 
had  not  been  in  vogue  ^^^  a  sufficient  length  of  time  so  that 
the  community  generally  was  advised  of  the  fact  that  deposits 
would  be  received  and  of  the  favorable  terms  under  which 
they  were  being  received.  The  payment  of  the  highest  rate 
of  return  to  depositors  that  a  safe  investment  of  the  funds 
intrusted  to  the  care  of  the  recipient  will  admit  of  is  highly 
commendable,  and  for  obvious  reasons  should  be  encouraged, 
and  there  is  no  suggestion  or  suspicion  of  the  inability  of 
Gimbel  Brothers  to  meet  its  obligations  to  its  depositors.  But 
most  bankers  would  be  honest  if  there  were  no  laws  regulat- 
ing the  banking  business,  and  the  great  majority  of  them 
would  carry  on  their  business  on  safe  and  conservative  lines. 
For  such  there  is  no  necessity  for  regulation.  It  is  for  the 
dishonest,  the  careless,  or  the  incompetent  banker  that  regu- 
lative laws  become  essential,  and,  inasmuch  as  it  is  necessary 
at  all  to  resort  to  regulation,  it  must  apply  to  all  engaged  in 
the  transaction  of  the  same  kind  of  business  under  substan- 
tially similar  conditions. 

Conceding  the  entire  solvency  and  ability  of  Gimbel  Broth- 
ers to  meet  its  obligations  really  proves  nothing.  Other  large 
or  small  business  establishments  that  are  doing  an  unprofitable 
business  and  are  perilously  near  the  verge  of  insolvency  may 
reach  out  for  deposits  with  the  hope  and  expectation  of  arrest- 
ing the  inevitable,  anticipating  brighter  things  from  the 
future.  There  are  few  honest  failures  where  the  insolvent 
does  not  believe  that  with  a  little  more  leniency  on  the  part 
of  his  creditors  and  a  little  greater  extension  of  his  credit 
he  will  be  able  to  meet  his  obligations  in  full.  Such  a  busi- 
ness establishment  might  well  increase  the  rates  of  interest 
to  five  or  six  per  cent,  and  place  no  limit  at  all  on  the  amount 
that  would  be  received  or  place  one  much  higher  than  that 
fixed  in  the  present  case.     It  is  not  difficult  to  surmise  that. 
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if  the  practice  piirsued  by  Gimbel  Brothers  became  General 
with  mercantile  houses  in  a  city  like  Milwaukee,  their  deposits 
would  in  no  long  time  equal  or  exceed  the  time  deposits  of  the 
banks  and  trust  companies. 

^'^'^  Regulation  must  be  carried  on  through  the  medium  of 
general  laws  which  often  bear  more  heavily  on  some  than  on 
others  owing  to  the  circumstances  which  surround  them.  If 
the  general  purpose  of  the  law  is  regulation,  and  not  the 
suppression  of  lawful  business,  the  fact  that  some  persons  on 
whom  it  operates  may  have  to  reconstruct  their  methods  of 
doing  business,  or  cease  doing  business  at  all,  does  not  render 
the  law  void.  This  court  recently  approved  a  rule,  abun- 
dantly supported  by  authority,  to  the  effect  that  the  legisla- 
ture in  enacting  a  police  regulation  may  include  wathin  the 
purview  of  the  statute  acts  innocent  in  themselves  and  not  a 
subject  of  police  regulation,  where  the  inclusion  of  the  acts  is 
necessary  in  the  opinion  of  the  legislature  in  order  to  make 
the  regulation  effective:  Pennell  v.  State,  141  Wis.  35,  123 
N.  W.  115,  and  cases  cited. 

Aside  from  what  has  been  said,  it  being  conceded  that  the 
legislature  might  regulate  such  business  as  Gimbel  Brothers 
was  carrying  on  in  the  Avay  of  receiving  deposits  (admittedly 
one  of  the  principal  functions  of  a  bank),  it  was  competent 
for  the  legislature,  considering  the  nature  of  the  business,  to 
define  it  as  banking,  if  it  were  not  such  in  fact,  and  to  throw 
around  it  the  general  safeguards  provided  for  the  banking 
business  proper.  However,  we  do  not  wish  to  be  understood 
as  holding  that  Gimbel  Brothers  might  not  receive  money  on 
deposit  from  its  patrons,  where  such  money  is  deposited  for 
the  purpose  of  enabling  the  depositor  to  purchase  goods  from 
its  store  and  where  the  money  is  used  for  that  purpose.  The 
judgment  of  the  circuit  court  is  correct,  and  should  be  af- 
firmed. 

By  the  COURT.     Judgment  affirmed. 

Dodge,  J.,  dissents. 


"The  Biisiness  of  Banfcing  is  Defined  to  consist  in  discounting  and 
negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other  evi- 
dences of  debt;  receiving  deposits,  buying  and  selling  exchange,  coin 
and  bullion,  lending  money  on  personal  security,  and  obtaining,  issu- 
ing and  circulating  notes;  and  to  these  specified  powers  and  those 
necessary  to  the  exercise  of  the  powers  expressed  the  bank  must 
confine  its  operations,  and  acts  of  officers  not  embraced  in  the  terms 
of  the  law  are  not  binding  upon  the  corporation":  Commercial  Nat. 
Bank  v.  First  Nat.  Bank,  97  Tex.  53G,  104  Am.  St.  Rep.  879. 

The  Business  of  Banking  is  a  Proper  Subject  of  Legislative  Ecgulation, 
for  it  is  affected  with  the  public  interest:  Meadowcroft  v.  People, 
163  111.  56,  54  Am.  St.  Rep.  447.  Hence  a  statute  providing  that  no 
unincorporated  bank  shall  do  business  unless  it  has  property  of  the 
cash  value  of  ten  thousand  dollars  is  constitutional:  State  v.  Rich- 
creek,  167  Ind.  217,  119  Am.  St.  Rep.  491.     The  legislature  has  power^ 
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it  has  been  held,  to  limit  the  right  to  conduct  the  building  and  loan 
business  to  incorporated  associations:  Brady  v.  Mattern,  3  25  Iowa, 
158,  106  Am.  St.  Rep.  291.  And  a  statute  making  it  unlawful  to 
issue  any  fire  insurance  policy  without  authority  expressly  conferred 
by  a  charter  of  incorporation  given  according  to  law  is  upheld  in 
Commonwealth  v.  Vrooman,  164  Pa.  306,  44  Am.  St.  Rep.  603.  But 
in  State  v.  Scougal,  3  S.  D.  55,  44  Am.  St.  Rep.  756,  it  is  decided  that 
the  right  to  exercise  banking  powers  cannot  be  restricted  by  statute 
to  corporations.  This  decision  of  the  South  Dakota  court  is  ques- 
tioned in  Weed  v.  Bergh,  141  Wis.  569,  124  N.  W.  664,  25  L.  R.  A., 
N.  S.,  1217,  where  a  statute  making  it  unlawful  for  any  person, 
partnership,  association,  or  corporation  to  do  a  banking  business 
without  being  incorporated  as  a  bank,  and  giving  existing  banks 
only  three  months  within  which  to  become  corporate  banks,  is 
declared  constitutional.  In  the  course  of  its  opinion  the  Wisconsin 
court  said:  "There  are  some  fundamental  propositions  so  well  settled 
that  it  is  only  necessary  to  state  them.  Among  these  are  the  follow- 
ing: First,  banking  is  a  common-law  right  pertaining  equally  to  every 
member  of  the  community;  second,  being  a  common-law  right,  it  can- 
not be  prohibited  under  a  constitution  like  ours,  which  recognizes  the 
right  and  grants  power  to  the  legislature  to  regulate  and  supervise 
it;  third,  under  such  a  constitution  as  ours,  banking  may  be  regulated 
so  far  as  may  be  reasonably  necessary  to  secure  the  public  welfare 
and  safety,  but  it  must  be  true  regulation,  not  prohibition  under  the 
guise  of  regulation:   1  Morse  on  Banks  and  Banking,  4th  ed.,  sec.  13. 

"With  these  principles  in  mind,  it  seems  evident  that  the  ultimate 
question  under  this  head  is  whether  the  requirement  that  all  who 
wish  to  enter  into  the  business  should  incorporate  is  in  fact  regula- 
tion or  prohibition  masquerading  as  regulation.  The  question  is  not 
whether  it  be  the  wisest  form  of  regulation,  or  whether  it  be  a 
form  which  commends  itself  to  the  judgment  as  ideal,  but  whether 
it  be  in  fact  a  bona  fide  form  of  regulation  with  some  reasonable 
adaptation  to  meet  and  overcome  any  evils  or  dangers  to  the  public 
which  may  lurk  in  unrestrained  exercise  of  banking  rights  by  in- 
dividuals. We  think  it  is.  If  it  should  be  granted  that  individual 
bankers  may  be  successfully  subjected  to  all  the  provisions  as  to 
visitation,  inspection,  examination  and  the  making  of  reports  to  the 
same  extent  as  corporations,  it  still  must  be  conceded  that  there  are 
at  least  two  well-defined  dangers  to  the  public  which  are  and  must 
be  present  in  private  banking  which  are  eliminated  in  corporate 
banking.  The  first  of  these  is  the  danger  that  the  private  banker, 
by  engaging  in  outside  business  ventures,  may  subject  his  banking 
assets  to  the  claims  of  business  creditors,  and  thus  greatly  prejudice, 
if  not  destroy,  the  remedies  of  bank  depositors;  and  the  second  is 
the  danger  and  inconvenience  which  is  likely  to  result  when  a  pri- 
vate banker  dies  and  the  business  has  to  be  temporarily  suspended 
for  the  purpose  of  probating  the  estate,  involving  perhaps  destruc- 
tion of  public  confidence  and  a  run  on  the  institution. 

"Both  of  these  dangers  are  quite  real  and  serious,  and  both  are 
quite  effectually  eliminated  in  the  case  of  a  corporation  whose  busi- 
ness enterprises  are  strictly  limited  to  banking,  and  which  does  not 
die.  It  will  not  avail  to  say  that  possibly  remedies  might  be  devised 
to  meet  these  inherent  dangers  arising  in  individual  banking  by  other 
forms  of  regulation,  though  we  are  inclined  to  think  that  this  would 
be  very  difficult  of  accomplishment  without  overstepping  some  of 
the  constitutional  guaranties  of  rights  to  the  citizens.  If,  as  matter 
of  fact,  the  requirement  of  incorporation  is  a  form  of  regulation 
reasonably  calculated  to  meet  and  remedy  these  difficulties,  though 
not  in  the  wisest  way,  it  must  be  sustained  as  an  exercise  of  the 
police  power.  We  have  been  referred  to  but  one  case  which  holds 
Ihe  contrarv  doctrine,  viz.,  State  v.  Scougal,  3  S.  D.  55,  44  Am.  St. 
Rep.   756,  51   N,   W.   858,  15   L.   R.   A.   477,  which   indeed   holds  that 
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an  act  requiring  incorporation  as  a  condition  of  doing  banking  is 
unconstitutional.  The  discussion  of  the  question  there  is  long  and 
learned,  but  not  convincing  to  us.  It  is  to  be  noted,  further,  that 
the  constitution  of  South  Dakota  contains  an  unusual  provision  which 
figures  largely  in  the  result.  This  provision  is  to  the  effect  that  no 
law  shall  grant  to  any  citizen,  class  of  citizens,  or  corporations  priv- 
ileges or  immunities  which  on  the  same  terms  shall  not  equally 
belong  to  all  citizens  or  corporations.  The  weight  of  decision  as 
well  as  text-book  authority  is  the  other  way,  however:  1  Morse  on 
Banks  and  Banking,  4th  ed.,  sec.  13;  5  Cyc.  433;  Boone  on  Banking, 
sec.  10;  State  v.  Woodmansee,  1  N.  D.  246,  46  N.  W.  970,  11  L.  R. 
A.  429;  Myers  v.  Manhattan  Bank,  20  Ohio,  283. 

"The  objection  that  the  law  absolutely  prohibits  an  individual 
banker  from  doing  business  and  hence  cannot  be  considered  as  valid 
regulation  is  plausible  but  not  convincing.  Many  police  regulations 
have  the  effect  of  prohibiting  a  business  unless  certain  conditions  are 
first  complied  with.  The  legislature  says,  'If  you  wish  to  engage  in 
this  quasi-public  business  of  banking,  you  must  first  secure  a  cor- 
porate charter.'  It  does  not  say,  'You  cannot  go  into  it,'  but  'You 
must  go  into  it  in  a  certain  way  which  is  deemed  the  safest  for 
the  public'  The  obtaining  of  a  bank  charter  is  made  by  the  act 
practically  a  matter  of  course.  Three  adult  residents  of  the  state 
may  at  any  time  associate  together,  execute  the  required  articles 
and  file  them,  and  the  corporation  is  formed.  The  danger  that  any 
citizen  who  wishes  to  go  into  the  banking  business  will  be  unable  to 
find  two  other  adult  residents  who  will  be  willing  to  join  in  exe- 
cuting the  written  articles  of  incorporation  is  so  small  as  to  be  negli- 
gible. People  can  do  banking  as  before,  except  that  they  must  do  it 
by  means  of  a  corporate  organization.  This  is  regulation,  not  prohi- 
bition: Commonwealth  v.  Vrooman,  164  Pa.  306,  44  Am.  St.  Rep.  603, 
30  Atl.  217,  25  L.  E.  A.  250;  People  v.  Loew,  19  Misc.  Bep.  248,  44 
N.  Y.  Supp.  42." 


CITY  BANK  OF  PORTAGE  v.  PLANK. 

[141  Wis.  653,  124  N.  W.  1000.] 

DEED — Graotee  not  Designated  by  Usual  Name. — If  it  is  the 

intention  both  of  grantor  and  grantee  that  the  grant  shall  be  to  some 
person  or  persons  in  existence,  that  intent  may  be  effectuated  by 
ascertaining  under  proper  rules  of  evidence  the  intention  of  the  par- 
ties, although  such  person  is  not  designated  by  his  legal  or  usual 
name.     (p.  65.) 

DEED — Grant  to  Person  not  in  Existence. — "While  a  grant  to  a 
person  who  does  not  exist  is  generally  void,  yet  where  parties  knew 
that  the  person  named  as  grantee  was  dead,  the  inference  is  strong 
that  by  the  use  of  his  name  they  meant  to  designate  some  existing 
person,  and  courts  will  inquire  into  the  situation,  the  general  design 
of  the  parties,  and  the  equities  between  them  to  infer  who  was 
intended,  and  if  it  appears  that  the  intention  was  to  pass  title  to  his 
executor,  in  his  capacity  as  such,  the  deed  will  be  given  effect  accord- 
ingly,    (pp.  65,  66.) 

VENDOR  AND  VENDEE — Unrecorded  Assignment  of  Mort- 
gage.— A  purchaser  wiio,  relying  on  the  registry  records,  takes  a  deed 
from  his  vendor  and  a  disvhargc  of  a  mortgage  from  the  record  owner 
thereof,  is  protected  against  an  unrecorded  assignment  of    the  mort- 
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gage;  and  the  fact  that  he  pays  over  to  the  supposed  owner  of  the 
mortgage  the  money  to  satisfy  it  does  not  make  him  a  payor  of  the 
debt,  as  distinguished  from  a  purchaser  of  the  land,  within  the  rule 
that  a  debtor  whose  debt  is  evidenced  by  a  negotiable  note,  though 
secured  by  a  recorded  mortgage,  has  no  right  to  rely  on  the  records 
in  paying  such  debt  to  others  than  the  real  creditor,  his  authorized 
agent,  or  one  in  actual  possession  of  the  note.     (p.  67.) 

MORTGAGE  FORECLOSURE. — There  can  be  No  Deficiency 
Judgment  in  a  statutory  foreclosure  where  the  principal  cause  of 
action  fails,     (p.  68.) 

E.  F.  Kileen  and  B.  R.  Goggins,  for  the  appellant. 

Rogers  &  Rogers  and  H.  E.  Andrews,  for  the  respondent. 

^^*  DODGE,  J.  Action  to  foreclose  a  certain  mortgage  on 
the  south  one-half  of  the  southwest  quarter  of  section  21,  in 
town  20  north,  of  range  8  east,  in  the  county  of  Waushara, 
Wisconsin,  dated  October  1,  1904,  for  $3,000,  executed  by  the 
defendants  William  Eachor  and  Flossie  Eachor  to  defendant 
M.  Plank,  and  by  him  assigned  on  November  15,  1904,  to  the 
plaintiff  to  secure  his  promissory  note  of  $1,500  dated  Octo- 
ber 15,  1904,  upon  which  there  was  due  the  principal  and 
interest  from  April  3,  1908.  The  plaintiff  also  prayed  a  can- 
cellation of  a  discharge  of  that  mortgage,  which  had  been 
made  by  M.  Plank  and  recorded  on  or  about  September  3, 
1907,  after  its  assignment  but  before  the  record  thereof,  which 
was  June  29,  1908.  It  appeared,  and  was  found  by  the  court, 
that  one  E.  D.  Plank,  the  father  of  both  M.  Plank  and  Ed- 
ward S.  Plank,  had,  prior  to  all  these  transactions,  made  a 
will,  by  which,  after  certain  legacies,  he  devised  and  be- 
queathed to  the  appellant,  Edward  S.  Plank,  all  of  a  consid- 
erable residue  of  his  estate,  charged  with  the  care  and  support 
of  the  mother,  including  therein  ^^^  specifically  a  certain 
two  hundred  acre  farm  belonging  to  E.  D.  Plank.  On  Janu- 
ary 23,  1905,  he  sold  that  farm  to  M.  Plank  and  received  as 
consideration  therefor  a  certain  $3,000  mortgage  executed  by 
the  same  defendants,  the  Eachors,  to  M.  Plank  on  certain 
one  hundred  and  twenty  acres  of  land  contiguous  to  the 
eighty  acres  included  in  plaintiff's  mortgage,  the  whole  being 
used  together  as  a  farm.  The  father,  E.  D.  Plank,  died,  and 
his  will  was  admitted  to  probate  in  September,  1906,  and 
Edward  S.  Plank  was  appointed  executor.  Early  in  1907, 
the  Eachors  having  failed  to  pay  anything  on  their  two  mort- 
gages, and  having  abandoned  their  farm  of  two  hundred  acres, 
Edward  S.  Plank,  who  was  a  farmer  and  had  sold  his  own 
farm,  conceived  the  idea  of  purchasing  the  Eachor  farm,  a 
part  of  it  in  substitution  for  the  $3,000  mortgage  held  by  the 
estate  and  which  belonged  to  him  either  as  executor  or  residuary 
legatee  charged  with  the  support  of  the  mother.  He  and  M. 
Planli  conferred  about  the  matter  and  consulted  counsel,  and 
the  plan  was  conceived  of  having  that  portion  of  the  farm 
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which  was  taken  in  consideration  of  the  estate's  mortgage 
conveyed  directly  into  the  same  title  as  the  mortgage  had 
been  held,  to  the  end  that  it  might  stand  specifically  charged 
with  the  mother's  rights.  Accordingly,  E,  S.  Plank  nego- 
tiated with  Eachor  for  a  conveyance  of  the  entire  two  hun- 
dred acres  in  consideration  of  the  cancellation  of  the  $3,000 
mortgage  which  had  been  assigned  to  E.  D.  Plank  and  was 
part  of  his  estate,  and  $1,800  in  money  which  M.  Plank  agreed 
with  Eachor  to  accept  in  satisfaction  of  the  other  mortgage 
to  M.  Plank,  being  that  assigned  to  the  bank  and  here  sued 
on ;  but,  the  assignment  being  unrecorded,  that  fact  was 
wholly  unknown  to  either  Edward  S.  Plank  or  to  Eachor. 
An  abstract  was  obtained  and  submitted  to  the  attorney  of 
Edward  S.  Plank,  accompanied  by  a  certificate  of  the  register 
that  no  assignment  of  the  mortgage  sued  on  appeared  of  rec- 
ord. Conveyance  or  releases  were  obtained  from  certain  other 
parties  extinguishing  rights  in  the  land,  and  in  May,  1907, 
two  full  warranty  deeds  were  executed  by  Eachor  ^•'^  and 
his  wife  and  deposited  with  M.  Plank,  one  running  to  E.  D. 
Plank,  his  heirs  and  assigns,  of  the  eighty  now  in  question 
and  one  of  the  other  forties,  the  other  to  Edward  S.  Plank 
of  the  remaining  eighty  acres,  and  at  about  the  same  time, 
and  before  the  delivery  of  the  deeds  to  E.  S.  Plank,  M.  Plank 
executed  a  complete  discharge  of  the  mortgage  to  him,  which 
had  been  assigned  to  the  plaintiff.  Thereupon  the  deeds  were 
delivered  to  Edward  S.  Plank,  who  delivered  his  discharge 
of  the  estate  mortgage  and  paid  the  $1,800  in  addition,  and 
thereafter  entered  into  possession  of  the  entire  two  hundred 
acre  farm.  The  deeds  and  releases  were  recorded  September 
3,  1907.  Final  order  in  the  E.  D.  Plank  estate,  dated  January 
27,  1908,  assigned  the  residue,  including  this  land  by  specific 
description,  to  appellant  subject  to  charge  for  his  mother's 
support. 

None  of  the  defendants  other  than  Edward  S.  Plank  made 
any  appearance  or  interposed  any  defense.  The  court  held 
that  deed,  running  to  a  person  already  dead,  was  absolutely 
void  and  of  no  effect,  and  left  the  title  in  Eachor,  and  accord- 
ingly entered  judgment  for  the  full  sum  of  the  Eachor  mort- 
gage in  favor  of  the  bank  and  for  sale  of  the  mortgaged 
premises  and  payment  of  the  full  proceeds  to  the  extent  of 
such  $3,000  and  interest  to  the  bank.  From  such  judgment 
the  defendant  Edward  S.  Plank  appeals. 

1.  Appellant  attacks  the  holding  that  the  deed  to  E.  D. 
Plank  was  ineffective  to  convey  any  title  or  interest  in  the 
mortgaged  premises.  It  is  a  rule  asserted  from  early  times 
that  no  grant  can  exist  without  a  grantee.  This  is  of  ^^'' 
course  axiomatic.  The  title  cannot  pass  from  the  grantor 
unless  it  passes  to  someone.  As  a  corollary,  it  is  declared 
in  many  cases  that  a  deed  or  grant  to  a  person  Avho  does  not 
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exist  at  the  time  of  the  grant  ih  void.  Such  statements  are 
unassailable  if  properly  understood.  If  the  grant,  in  the 
intention  of  the  parties,  is  attempted  to  be  made  to  some 
person  who  has  no  existence,  it  cannot  take  effect:  Neal  v. 
Nelson.  117  N.  C.  393,  53  Am.  St.  Kep.  590,  23  S.  E.  428. 
Many  technical  rules,  however,  have  yielded  to  more 
rational  views  in  modern  times.  The  real  intention  of  the 
parties  is  to  be  sought  and  effectuated  by  courts  when  pos- 
sible. If  it  was  the  intention  both  of  grantor  and  grantee 
that  the  grant  should  be  to  some  person  or  persons  in  exist- 
ence, that  intent  may  be  effectuated  by  ascertaining  under 
proper  rules  of  evidence  the  intention  of  the  parties 
although  such  person  be  not  designated  by  his  legal  or  usual 
name.  It  has  been  said  in  many  cases  that  a  conveyance  to 
a  partnership  name  could  have  no  validity  because  a  part- 
nership has  no  legal  existence.  But  the  overwhelming 
weight  of  modern  authority  is  that  courts  may  ascertain  the 
fact  that  certain  existent  individuals  are  accustomed  to  be 
called  by  the  association  name,  either  corporate  or  copart- 
nership, and  draw  the  inference  that  those  persons  were 
intended  to  be  the  recipients  of  the  title,  although  their 
true  names  did  not  appear  in  the  firm  name  at  all,  and  even 
if  the  names  of  other  existent  persons  did  so  appear.  Again, 
it  is  recognized  in  a  multitude  of  cases  that  if  the  court  can 
find  that  a  certain  person  was  intended  as  grantee,  it  mat- 
ters not  what  name  is  given  him  in  the  deed.  The  case  of 
Staak  V.  Sigelkow,  12  Wis.  234,  is  an  illustration.  The 
proposition  is  broadlv  stated  in  Case  v.  Fish,  63  Wis.  475, 
22  N.  W.  322,  and  Conroe  v.  Case,  79  AVis.  338,  48  N.  W.  480. 
When  parties  deliberately  on  one  side  make  a  conveyance 
and  on  the  other  side  receive  the  same  and  pay  a  considera- 
tion therefor,  there  is  a  most  irresistible  inference  that  a 
conveyance  is  intended.  Such  intent  of  necessity  involves 
the  further  conclusion  that  the  parties  had  *^^  in  mind 
some  person  or  persons  to  whom  the  property  should  pass. 
When  a  person  well  known  is  named,  and  that  person  has 
gone  out  of  existence  without  the  knowledge  of  the  parties, 
it  may  well  be  that  no  inference  is  justifiable  that  anyone 
else  was  intended.  But  when  the  person  formerly  bearing 
the  name  written  in  the  deed  is  known  to  both  parties  to  be 
dead,  the  inference  is  very  strong  that  by  the  use  of  that 
name  they  mean  to  designate  not  the  dead  man  but  some 
existent  person  or  persons.  In  such  ease  the  authorities 
mainly  support  the  power  of  courts  to  inquire  into  the  situa- 
tion, the  general  design  of  the  parties,  the  equities  between 
them,  and  the  like,  in  order  to  infer  who  was  intended  or 
Avho  equitably  ought  to  have  been.  It  is  analogous  to  the 
use  of  a  name  never,  to  the  knowledge  of  either  party,  borne 
by  any  person,  i.  e.,  a  fictitious  name,  as  in  Staak  v.  Sigel- 
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kow,  12  Wis.  234;  Chapman  v.  Tyson,  39  Wash.  523,  81  Pac, 
1066 ;  Clifton  Heights  L.  Co.  v.  Eandell,  82  Iowa.  89,  47  N. 
W.  905;  Wilson  v.  White,  84  Cal.  239,  24  Pae.  114;  Thomaa 
V.  Wyatt,  31  Mo.  188,  77  Am.  Dee.  640 ;  Simmons  v.  Spratt, 
26  Fla.  449,  8  South.  123,  9  L.  E.  A.  343. 

Applying  those  considerations  to  the  situation  here,  it  is 
hardly  doubtful,  all  parties  knowing  of  the  death  of  E.  D. 
Plank  and  that  the  residue  of  his  estate,  which  would 
include  this  land  if  belonging  to  it,  was  to  pass  to  Edward 
S.  Plank  subject  to  a  certain  charge  in  favor  of  the  widow 
and  also  subject  to  the  possibilities  of  other  claimants 
against  his  then  unsettled  estate,  and  that  all  such  interests 
were  represented  by  Edward  S.  Plank  in  his  capacity  as 
executor,  with  the  desire  to  protect  on  record  all  such 
rights,  that  the  intention  was  to  use  the  name  of  E.  D.  Plank 
to  designate  E.  S.  Plank  in  his  capacity  as  executor.  This 
view  is  supported  also  by  the  fact  that  the  land  was.  in  a 
sense,  at  least,  acquired  in  enforcement  of  the  mortgage 
belonging  to  the  estate ;  also  that  his  title  as  executor  would 
be  charged  with  such  trust  as  might  be  found  necessary  to 
protect  all  parties  interested  in  said  estate,  i.  e.,  the  land 
would  become  an  asset  ^^  in  the  estate  of  E.  D.  Plank  and 
protect  the  same  interests  as  if  owned  by  E.  D.  Plank.  We 
are  convinced  that  such  intention  was  very  clearly  estab- 
lished, and  that  the  instrument  was  therefore  effective  to 
convey  at  least  the  full  equitable  title  to  the  executor. 
Such  title  has  been  by  the  will  of  E.  D.  Plank  and  the  final 
order  of  assignment  fully  transferred  to  E.  S.  Plank  indi- 
vidually. 

2.  Having  reached  the  conclusion  that  appellant  is  the 
owner  of  the  mortgaged  premises,  we  have  next  to  consider 
whether  his  title  is  subject  to,  or  free  from,  the  lien  of 
plaintiff's  mortgage  as  an  original  question,  since  the  trial 
court  has  declared  no  decision  thereon.  True,  the  court 
found  that  M.  Plank  acted  with  fraudulent  intent  in 
discharging  the  mortgage,  but  made  no  finding  of  any 
knowledge  of,  or  participation  in,  such  intent  by  appellant, 
and  the  evidence  against  such  knowledge  or  participation  is 
quite  convincing.  The  question  is,  therefore,  whether  E.  S. 
Plank,  under  the  circumstances,  was  entitled  to  rel}^  on  the 
registry  records  showing  a  discharge  by  the  record  owner 
of  the  mortgage.  That  the  purchaser  of  real  estate  will 
ordinarily  be  protected  in  so  doing  is  fully  established — by 
statute  in  case  the  conveyances  on  which  he  relies  are  of 
record  before  the  conflicting  ones  (Stats.  1898,  sec.  2241), 
and  by  deliberate  decision  of  this  court,  even  in  absence  of 
such  prior  record,  on  grounds  of  estoppel:  Friend  v.  Yahr, 
126  Wis.  291,  110  Am.  St.  Rep.  924,  104  N.  W.  997,  1  L.  R. 
A.,  N.  S.,  891;   Marling    v.  Nommensen,  127  Wis.  363,  115 
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Am.  St.  Rep.  1017,  106  N.  W.  844,  5  L.  R.  A.,  N.  S.,  412, 
7  Ann.  Cas.  364;  Marling  v.  Jones,  138  Wis.  82,  131  Am. 
St.  Rep.  996,  119  N.  W.  931.  To  this  general  rule  there 
is  the  apparent  exception  that  a  debtor  whose  debt  is  evi- 
denced by  a  negotiable  note,  though  secured  by  a  recorded 
mortgage,  has  no  right  to  rely  on  the  records  in  paying 
such  debt  to  other  than  the  real  creditor,  his  authorized 
agent,  or  one  in  actual  possession  of  the  note;  Bartel  v. 
Brown,  104  Wis.  493,  80  N.  W.  801;  Loizeaux  v.  Fremder, 
123  Wis.  193,  101  N.  W.  423 ;  Bautz  v.  Adams,  131  Wis.  152, 
120  Am.  St.  Rep.  1030,  111  N.  W.  69.  It  is  contended  that 
appellant  falls  within  this  exception.  ^^^  It  appears,  how- 
ever, that  he  bought  the  land  from  Eaehor  by  a  full  war- 
ranty deed,  so  that  he  did  not  by  the  conveyance  assume 
any  relation  of  debtor  for  this  note,  nor,  indeed,  did  he  ever 
acquire  title  subject  to  the  lien  of  the  mortgage.  The  evi- 
dence and  finding  is  that  appellant,  through  an  agent,  nego- 
tiated with  Eaehor  and  agreed  on  purchase  for  $4,800  for 
the  entire  two  hundred  acres,  of  which  $3,000  was  to  be 
paid  by  cancellation  of  the  mortgage  and  debt  belonging  to 
the  estate,  Eaehor  assenting  if  M.  Plank  would  cancel  the 
mortgage  and  debt  in  suit  standing  in  his  name  of  record 
for  the  $1,800  balance.  This  he  agreed  with  Eaehor  to  do. 
Accordingly  Eaehor,  in  May,  1907,  executed  and  placed  in 
M.  Plank's  hands  a  full  warranty  deed  to  E.  D.  Plank. 
Abstracts  were  obtained  and  submitted  to  an  attorney 
employed  by  appellant,  who  discovered  defects  of  title,  to 
cure  which  certain  coi^iveyances  were  obtained  and  placed  in 
M.  Plank's  hands.  The  attorney  demanded  as  supplement- 
ary to  the  abstract  a  certificate  that  the  mortgage  in  suit 
had  not  been  assigned  of  record,  which  was  furnished  about 
June  17th,  together  with  a  certified  copy  of  the  record  of 
that  mortgage.  Thereupon  M.  Plank  executed  his  discharge 
of  said  mortgage  of  date  June  29th.  Completion  of  the 
details  of  perfecting  abstract  title  was  protracted  into 
August,  when,  it  being  approved  by  his  attorney,  the  appel- 
lant paid  over  to  M.  Plank  the  agreed  consideration,  viz., 
the  $1,800  in  money  and  release  of  the  estate's  mortgage, 
and  received  delivery  of  Eaehor 's  warranty  deeds  and  M. 
Plank's  discharge  of  the  mortgage.  We  are  convinced  that 
appellant's  attitude  was  that  of  a  purchaser  of  a  clear  title 
to  the  land  from  Eaehor;  that  he  dealt  with  the  land  and 
not  as  payor  of  the  debt.  The  only  circumstance  to  cast 
any  different  color  on  the  transaction  was  the  manual  pay- 
ment to  the  supposed  ow^ner  of  the  mortgage  of  the  money 
Avhich  was  to  satisfy  it.  An  exactly  similar  circumstance, 
however,  was  held  not  significant  in  Marling  v.  Jones,  138 
Wis.  82,  131  Am.  St.  Rep.  996,  119  N.  W.  931.  It  is  quite  as 
consistent  **^^  with  a  method  of  protecting  M.  Plank  in  the 
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receipt  of  that  portion  of  the  purchase  price  which  Eachor 
had  agreed  he  should  receive  as  with  the  idea  that  E.  S. 
Plank  was  discharging  an  obligation  owed  by  himself  to  M. 
Plank.  As  such  purchaser  of  real  estate  the  appellant  is 
entitled  to  protection  of  the  title  which  the  records  assured 
him  was  at  the  disposal  of  his  grantor,  both  because  his 
conveyances  were  first  recorded  and  because  the  respondent 
is  estopped  by  its  omission  to  exercise  ordinary  diligence  to 
warn  those  likely  to  purchase  the  mortgaged  land  in  reli- 
ance on  the  registry.  As  a  result,  judgment  must  be 
directed  denying  any  relief  by  way  of  foreclosure  against 
the  land  or  its  owner,  the  appellant. 

None  of  the  relief  sought  against  the  other  defendants  is 
possible  in  a  statutory  foreclosure  action  where  the  principal 
cause  of  action  fails ;  nor,  indeed,  is  it  useful  to  the  plaintiff. 
Indeed,  the  present  judgment  against  such  defendants  for  a 
deficiency  after  a  sale  which  can  never  take  place  might  be 
an  embarrassment  to  plaintiff  in-  seeking  other  remedies 
upon  its  debt.  The  order  for  deficiency  judgment  is  so 
dependent  on,  and  merely  ancillary  to,  the  foreclosure  and 
sale  that  it  would  be  absurd  left  standing  alone:  Marling  v. 
Maynard,  129  Wis.  580,  109  N.  W.  537. 

By  the  COURT.  Judgment  reversed  and  cause  remanded, 
with  directions  to  dismiss  the  complaint. 


The  Effect  of  a  Conveyance  to  a  Grantee  not  in  Existence  is  the  sub- 
ject of  a  note  to  Davis  v.  Hollir.gsworth,  84  Am.  St.  Eep.  \236.  Gen- 
erally a  conveyance  is  void  unless  the  grantee  named  is  capable  of 
taking  and  holding  the  property,  and  the  grantee  must  be  a  person 
either  natural  or  artificial:  Rixford  v.  Zeigler,  150  Cal.  435,  119  Am. 
St.  Rep.  229.  But  a  conveyance  to  a  person  by  a  fictitious  or  assumed 
name  passes  the  title:  Hartman  v.  Thompson,  104  Md.  389,  118  Am. 
St.  Eep.  422. 

The  Indorsee  of  a  Negotiable  Note  and  Mortgage  may  safely  hold  pos- 
session thereof  without  recording  his  assignment,  and,  nothing  else 
appearing,  he  will  be  protected  against  payment  by  the  debtor  to 
the  original  mortgagee  who  has  not  possession  of  the  paper-,  but  it  is 
otherwise  as  against  a  bona  fide  purchaser  of  the  land  who  receives, 
from  or  through  the  vendor,  at  the  time  of  his  purchase  and  as  a 
part  of  the  transaction,  a  conveyance  of  the  land  and  a  satisfaction 
of  the  mortgage  by  the  apparent  owner  of  record.  The  fact  that  the 
deed  to  him  excepts  this  mortgage  from  the  covenant  against  encum- 
brances does  not  put  him  in  the  position  of  a  debtor  paying  the 
mortgage  debt:  Marling  v.  Jones,  138  Wis.  82,  131  Am.  St.  Eep.  996. 
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[160  Ala.  94,  49  South.  823.] 

FORMER  JEOPARDY — Estoppel  to  Plead  After  Discharge  of 
Jury. — A  defendant  who,  after  the  state  has  accepted  a  jury,  files  his 
motion  to  quash  the  venire  and  discharge  the  jury,  is  estopped  from 
pleading  former  jeopardy,  based  on  the  action  of  the  court  in  granting 
the  motion,      (p.  69.) 

James  H.  Webb  and  Leslie  Hall,  for  the  appellant. 
Alexander  M.  Garber,  attorney  general,  for  the  state. 

^^  DENSON,  J.  In  this  cause  the  defendant  interposed 
the  plea  of  former  jeopardy,  and  a  demurrer  to  the  plea  by 
the  state  was  sustained  by  the  trial  court.  This  ruling  of  the 
court  is  the  only  question  presented  by  the  record  for  de- 
cision. 

The  facts  forming  the  foundation  of  the  plea  show  that  on 
a  previous  day  of  the  term  a  jury  was  impaneled,  sworn  and 
accepted  by  the  state  and  by  the  defendant  to  try  the  case, 
but  that  after  it  was  accepted,  and  before  defendant  renewed 
his  plea  of  not  guilty,  the  defendant  filed  his  motion  in  writ- 
ing to  quash  the  venire,  because  in  the  copy  served  upon  him 
the  names  of  Charles  Schultz  appeared  both  as  a  regular  and 
a  special  juror — in  other  words,  because  the  name  of  said 
Schultz  was  duplicated  on  the  venire,  and  the  venire,  as  a 
consequence,  lacked  one  of  containing  the  number  ordered  by 
the  court.  The  court  granted  the  motion,  the  jury  impaneled 
was  discharged,  the  cause  was  set  down  for  another  day  dur- 
ing the  term,  and  a  new  venire  was  ordered  and  drawn.  Thus 
it  appears  that  the  quashing  of  the  venire  and  the  discharge 
of  the  jury  was  accomplished  at  the  special  instance  of  the 
defendant,  and,  even  if  the  '***  court  erred  in  granting  the 

(69) 
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motion,  the  defendant  is  effectually  estopped  from  pleading 
former  jeopardy,  based  on  the  action  of  the  court  in  granting 
his  motion :  State  v.  McFarland,  121  Ala.  45,  25  South.  625, 
and  cases  there  cited. 
Affirmed. 

Dowdell,  C.  J".,  and  Simpson,  Mayfield  and  Sayre,  'JJ.,  con- 
cur. 


WAIVEE  AND  ESTOPPEL  OF  DEFENDANT  TO  PLEAD  FORMER 

JEOPARDY. 
I.  Definitions  and  General  Principles,  70. 
II.  Waiver  and  Estoppel  Before  Verdict. 

a.  By  Failure  to  Object  to  Prejudicial  Steps  During  the  Trial, 

71. 

b.  By  Obtaining  Dismissal  of  Case  by  Demurrer  to,  or  Motion 

to  Quash  or  Dismiss,  Indictment  or  Information,  72. 

c.  By  Discharge  of  Jury  on  Defendant's  Own  Motion,  or  by  His 

Consent,  73. 

d.  By  Acquittal  at  Defendant's  Request  for  Fatal  Defect  of 

Indictment,   or  Fatal  Variance  Between  Indictment  and 
Proof,  74. 

e.  By  Voluntary  Absence  During  Trial,  74. 
HI.  After  Verdict. 

a.  By  Failure  to  have  Verdict  Corrected,  74. 

b.  By  Motion  in  Arrest  of  Judgment,  74. 

c.  By  Motion  for  New  Trial,  75. 

d.  By  Taking  an  Appeal,  75. 

,     e.  Effect  of  Serving  Part  of  Sentence  Pending  Appeal,  76. 

f.  Limitation  of  Waiver  in  Case  of  New  Trial. 

1.  New  Trial  on  Conviction  of  Lower  Degree  of  Offense 

Charged,  77. 

2.  Conviction  of  Lower  Class  of  Offense  Included  in  the 

Crime  Charged,  78. 

3.  Miscellaneous  Cases  as  to  Other  Offenses,  78. 

4.  New  Trial  in  Case  of  Conviction  of  One  or  More  of 

Several  Counts  Charged  in  the  Indictment,  78. 
IV.  By  Failure  to  Interpose  Plea  of  Former  Jeopardy  at  Proper  Time, 
79. 

I.  Definitions  and  General  Principles. 

The  doctrine  of  the  common  law  that  no  person  subject  to  a  crim- 
inal prosecution  shall  be  brought  into  jeopardy  more  than  once  for 
the  same  offense,  embodied  in  the  technical  pleas  of  autrefois  acquit 
and  autrefois  convict,  and  which  in  their  origin  applied  only  to 
capital  cases,  was  gradually  extended  until  it  finally  covered  all 
classes  of  criminal  cases,  and  with  that  scope  attached  to  it,  it  has 
been  ingrafted  into  the  constitution  of  the  United  States,  as  well 
as  in  the  constitutions  of  the  several  states. 

The  provision  of  the  constitution  of  the  United  States  (Const., 
Amends.,  art.  5)  on  the  subject,  according  to  the  preponderance  of 
the  adjudicated  cases,  applies  only  to  proceedings  in  the  federal 
tribunals,  and  does  in  no  way  restrict  or  prescribe  the  limits  of  the 
constitutional  provisions  and  statutory  enactments  of  the  several 
states:  Brantley  v.  State,  132  Ga.  573,  131  Am.  St.  Rep.  218,  64  S. 
E.  676,  22  L.  R.  A.,  N.  S.,  959,  16  Ann.  Cas.  1203,  217  U.  S.  284,  30 
Slip.  Ct.  Rep.  514,  54  L.  ed.  000;  Livingston  v.  New  York,  8  Wend.  85, 
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22  Am.  Dec.  622;  Parker  v.  People,  3  Cow.  686,  15  Am.  Dec.  322; 
United  States  v.  Keen,  1  McLean,  429,  Fed.  Cas.  No.  15,510.  The 
principles,  however,  which  underlie  the  adjudications  on  the  subject 
of  this  note  have  found  a  like  application  in  the  courts  of  both 
jurisdictions,  and  there  is,  therefore,  no  necessity  to  discuss  or  cite 
the  cases  in  point  separately.  A  person  is  in  legal  jeopardy  when 
he  is  put  upon  trial  before  a  court  of  competent  jurisdiction  upon  an 
information  or  indictment  sufficient  in  form  and  substance  to  sustain 
a  conviction  and  a  competent  jury  has  been  regularly  charged  with 
his  deliverance:  People  v.  Cage,  48  Cal.  323,  17  Am.  Eep.  436;  Kingen 
V.  State,  46  Ind.  132;  O'Brian  v.  Commonwealth,  9  Bush,  533,  15  Am. 
Eep.  715;  Teat  v.  State,  53  Miss.  439,  24  Am.  Eep.  708.  As  soon  as 
this  stage  in  the  trial  of  a  criminal  case  is  reached,  the  defendant's 
attitude  and  conduct  in  regard  to  the  successive  steps  which  lead  up 
to  a  final  judgment  either  of  acquittal  or  conviction  determine  the 
ultimate  question  whether,  in  the  event  of  being  again  put  upon  trial 
for  the  same  offense,  he  has  preserved  intact  his  right  to  urge  the 
plea  of  former  jeopardy,  or  whether  he  has  waived  it  and  will  be 
estopped  from  claiming  its  benefit;  for  "the  immunity  from  second 
jeopardy  granted  by  the  constitution  is  a  personal  one,  which  the 
accused  may  waive":  State  v.  White,  71  Kan,  356,  80  Pac.  589,  6 
Ann.  Cas.  132;  State  v,  Houghton,  45  Or.  110,  75  Pac.  887;  and  the 
general  principle  in  criminal  as  well  as  in  civil  cases'  is  that  the 
defendant  must  be  held  to  the  position  whicb  he  assumes,  and  upon 
which  he  requests  a  personal  advantage  or  favorable  judgment: 
People  V.  Meakim,  61  Hun,  327,  15  N.  Y.  Supp.  917,  8  N.  Y.  Cr.  Eep. 
808.  And  it  may  be  stated  as  a  general  proposition  that  whenever 
a  defendant  in  a  criminal  case,  from  the  time  that  jeopardy  attaches 
as  heretofore  stated,  on  his  own  motion  and  initiative  takes  any 
step,  or  assumes  any  position  which  evidences  either  an  express  or 
implied  waiver  of  the  constitutional  immunity  from  being  twice 
placed  in  jeopardy,  he  will  be  held  to  be  estopped  from  claiming  the 
same  upon  a  subsequent  trial  for  the  same  offense  of  which  he  was 
convicted  on  the  prior  trial.  And  while  there  is  a  conflict  of  opinion 
on  the  point,  it  has  been  held  by  respectable  authority  that  even  by 
his  silence  on  the  occasion  of  some  prejudicial  action  by  the  court 
in  the  course  of  his  trial,  a  defendant  will  be  presumed  to  have  con- 
sented to  such  action,  and  will  thereby  be  estopped  from  claiming  the 
benefit  of  the  constitutional  protection. 

II.    Waiver   ajid  Estoppel   Before  Verdict. 
a.    By  Failure  to  Object  to  Prejudicial  Steps  During  the  Trial. — 

Where  a  defendant  first  pleaded  guilty  and  then  made  a  statement 
to  the  jury  that  he  was  in  fact  not  guilty,  but  pleaded  guilty  because 
he  was  not  able  to  hire  a  lawyer,  whereupon  the  court,  on  its  own 
motion,  but  without  objection  from  the  defendant,  made  an  order 
withdrawing  the  plea  of  guilty  and  entering  a  plea  of  not  guilty  for 
him,  and  thereupon  dismissed  the  jary  and  reassigned  the  case  for 
another  trial,  the  action  of  the  court  was  held  to  have  been  taken 
with  the  consent  of  the  defendant,  and  he  was  thereby  estopped  from 
pleading  former  jeopardy  at  the  subsequent  trial:  Williams  v.  Com- 
monwealth, 31  Ky.  Law  Eep.  Ill,  101  S.  W.  381.  So  where,  in  the 
impanelment  of  the  jury,  both  the  state  and  the  defendant  waived 
interrogation  of  jurors  as  to  their  competency  to  serve  by  reason  of 
being  householders,  and  before  the  jury  was  sworn  both  sides  waived 
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any  objection  to  the  jury  for  want  of  qualification  in  that  regard, 
and  after  the  jury  was  accepted  and  sworn  the  court,  on  ascertaining 
that  one  of  the  jurors  was  not  a  householder,  discharged  him,  the 
defendant  making  no  objection  nor  taking  any  exception  to  the  action 
of  the  court,  he  was  held  to  have  waived  the  constitutional  privilege: 
Kingen  v.  State,  46  Ind.  132,  And  where  a  defendant,  after  the 
jury  had  been  sworn  and  had  rendered  a  special  verdict  against  him 
on  the  plea  of  insanity,  waived  any  objection  to  a  discontinuance, 
and  made  no  protest  to  the  discharge  of  the  jury  and  a  change  of 
venue,  he  was  not  permitted  to  interpose  the  plea  of  former  jeopardy 
to  defeat  the  subsequent  trial:  Oborn  v.  State  (Wis.),  126  N.  W.  737. 
Entry  of  a  nolle  prosequi,  after  jeopardy  attached,  without  objection 
of  the  defendant,  held  to  be  a  waiver  of  insisting  on  a  verdict,  in 
consequence  of  which  the  former  jeopardy  could  not  be  maintained: 
State  v,  Garvey,  42  Conn.  232.  Where  during  the  trial  a  codef  endant 
absented  himself  for  a  time  from  the  presence  of  the  jury,  and  there- 
after the  defendants  stated  that  they  would  object  to  the  verdict  on 
that  ground,  if  adverse,  whereupon  the  court  discharged  the  jury 
without  objection  from  the  defendants,  they  were  held  to  have  waived 
the  plea,  and  were  estopped  from  urging  it  by  their  conduct:  State 
V.  Dry,  152  N.  C.  813,  67  S.  E.  1000.  On  the  other  hand,  it  has  been 
said:  "It  is  a  well-settled  principle  of  law  that  a  prisoner  may  stand 
mute.  It  is  for  the  state  to  make  out  its  ease  against  the  prisoner, 
and  the  prisoner  is  not  compelled  to  do  anything  that  will  aid  the 
state  in  its  prosecution":  Ex  parte  Glenn,  111  Fed.  257.  The  silence 
of  defendant,  or  his  failure  to  protest  or  object  to  the  discharge  of 
the  jury  before  verdict,  except  in  eases  specially  provided  for  by 
statute,  does  not  constitute  a  waiver  of  his  constitutional  right-  to 
plead  former  jeopardy:  People  v.  Arnett,  129  Cal.  306,  61  Pac.  930; 
Allen  v.  State,  52  Fla.  1,  120  Am.  St.  Eep.  188,  41  South.  593,  10  Ann. 
Cas.  1085;  State  v.  Eichardson,  47  S.  C.  166,  25  S.  E.  220,  35  L.  E.  A. 
238;  Vela  v.  State,  49  Tex.  Cr.  588,  95  S.  W.  529;  Ex  parte  Glenn,  111 
Fed.  257.  A  nolle  prosequi  entered,  without  defendant's  consent, 
after  jury  impaneled  and  sworn,  held  to  be  good  ground  for  former 
jeopardy:  Grogan  v.  State,  44  Ala.  9;  Doyal  v.  State,  70  Ga.  134. 
And,  of  course,  discharge  of  jury,  after  jeopardy  has  attached,  over 
objection  of  defendant  is  available  ground  for  claiming  former 
jeopardy:  Wright  v.  State,  5  Ind.  290,  61  Am.  Dec.  90;  O'Brian  v. 
Commonwealth,  9  Bush,  33,  15  Am.  Eep.  715;  Helm  v.  State,  66  Miss. 
537,  6  South.  322;  Toma&son  v.  State,  112  Tenn.  596,  79  S.  W.  802. 

b.  By  Obtaining  Dismissal  of  Case  by  Demurrer  to,  or  Motion  to 
Quash  or  Dismiss,  Indictment  or  Information. — A  defendant  who  on 
his  own  motion,  after  jeopardy  has  attached,  secures  a  dismissal  of 
the  case,  or  a  verdict  of  acquittal,  based  on  an  order  sustaining  his 
demurrer,  or  granting  his  motion  to  quash  or  dismiss  indictment,  is 
estopped  from  claiming  the  benefit  of  former  jeopardy  at  a  subse- 
quent trial:  Ex  parte  Winston,  52  Ala.  419,  Brown  v.  State,  109  Ga. 
570,  34  S.  E.  1031;  Miller  v.  State,  33  Ind.  App.  509,  71  N.  E.  248; 
Jones  v.  Commonwealth,  30  Ky.  Law  Eep.  288,  97  S.  W.  1118;  State 
V.  Meekins,  41  La.  Ann.  543,  6  South.  822;  People  v.  Meakim,  61  Hini, 
327,  15  N.  Y.  Supp.  917,  8  N.  Y.  Cr.  Eep.  308;  Von  Eueden  v.  State, 
96  Wis.  671,  71  N.  W.  1048.  Where  a  jury  was  impaneled  and  sworn, 
and  thereupon  defendant's  counsel,  without  objection  from  his  client, 
agreed  with  the  people  tliat  he  might  make  a  motion  to  quash  tlio 
indictment  and  to  treat   everything  that   had  been   done   up  to  tliat 
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time  as  a  nullity,  in  case  his  motion  was  sustained,  otherwise  to  have- 
the  jury  sworn  again  and  to  try  the  case,  and  the  defendant  was. 
convicted,  held  that  he  had  waived  the  plea:  Commonwealth  v.  Sholes,. 
13  Allen,  554.  An  indictment  contained  two  counts,  and  at  the  begin- 
ning of  the  trial  the  prosecution  on  defendant's  motion  was  required 
to  elect  on  which  count  to  proceed,  whereupon  the  count  selected  was 
quashed  on  motion  of  the  defendant;  held  that  the  plea  of  former 
jeopardy  was  not  available  on  a  new  trial:  Joy  v.  State,  14  Ind.  139. 
And  where  an  indictment  is  dismissed,  or  quashed,  or  a  nolle  prosequi,, 
after  jeopardy  attached,  is  entered  on  defendant's  motion,  it  is  imma- 
terial whether  the  indictment  was  in  fact  good  or  bad,  for  the  defend- 
ant cannot  be  allowed  to  bring  into  question  a  ruling  which  he  himself 
evoked  for  his  benefit  and  advantage,  and  such  contention  furnishes, 
no  ground  for  plea  of  former  jeopardy:  Ex  parte  Winston,  52  Ala. 
419;  Brown  v.  State,  109  Ga.  570,  34  S.  E.  1031;  State  v.  Meekins,  41 
La  Ann.  543,  6  South.  822;  Von  Eueden  v.  State,  96  Wis.  671,  71  N. 
Vf.  1048. 

c.  By  Discharge  of  Jury  on  Defendant's  Own  Motion,  or  by  His- 
Consent. — Where  jury  is  discharged  with  defendant's  consent  or  at 
his  request,  he  cannot  successfully  interpose  former  jeopardy  upon  a 
subsequent  trial  for  the  same  offense:  Lewis  v.  State,  121  Ala.  1,  25 
South.  1017;  Commonwealth  v.  Sholes,  13  Allen,  554;  People  v.  Gard- 
ner, 62  Mich.  307,  29  N.  W.  19;  People  v.  White,  68  Mich.  648,  37 
N.  W.  34;  Stewart  v.  State,  15  Ohio  St.  155;  People  v.  Kerm,  8  Utah,_ 
268,  30  Pac.  988.  Where,  after  commencement,  the  trial  was  con- 
tinued, with  defendant's  consent,  during  the  trial  of  another  case, 
and  finally  dismissed  and  the  jury  discharged,  held  that  the  defendant 
waived  former  jeopardy:  State  v.  Ulrich,  110  Mo.  350,  19  S.  W. 
656.  And  where  defendant  agreed  to  discharge  of  jury  on  condition 
of  continuance  to  next  term,  he  could  not  maintain  plea  of 
jeopardy  at  the  next  trial:  Arcia  v.  State,  28  Tex.  App.  198,  12  S.  W. 
599.  Where  the  court  sustained  an  objection  of  defencJant  to  trial 
going  on  further  on  account  of  the  court's  failure  to  admonish  the 
jury  before  adjournment  and  separation,  and  thereupon  the  court 
dismissed  the  jury,  such  discharge  will  not  aid  the  plea  of  former 
jeopardy:  State  v.  McKinney,  76  Kan.  419,  91  Pac.  1088.  And  where, 
after  the  jury  was  sworn  and  a  witness  examined,  a  juror  was  removed 
from  the  box  by  order  of  the  court,  and  was  again  ordered  to  take 
his  seat  in  the  jury-box  because  of  the  defendant's  objection  to  his 
discharge,  and  thereafter  and  before  verdict  the  jury  was  discharged 
on  defendant's'  motion,  he  could  not  urge  the  plea  of  former  jeopardy 
on  a  new  trial,  being  estopped  to  do  so  by  his  own  conduct  at  the 
former  trial:  Lewis  v.  State,  121  Ala.  1,  25  South,  1017.  Where  a 
statute  provided  that  if,  on  trial  on  an  accusation  for  a  misdemeanor, 
the  court  should  find  that  a  felony  was  committed,  it  should  there- 
upon dismiss  the  jury  and  hold  the  defendant  over  for  the  felony 
trial,  he  cannot  plead  former  jeopardy  where  before  the  commence- 
ment of  the  trial  on  the  misdemeanor  charge  he  waived  Indictment 
by  the  grand  jury,  and  elected  to  go  on  with  the  trial,  because  by 
his  conduct  he  impliedly  assented  to  all  the  legal  consequences  of  his 
waiver,  one  of  which  was  the  action  of  the  court  in  holding  him  over 
for  a  felony:  Cunningham  v.  State,  80  Ga.  4,  5  S.  E.  251.  On  the 
other  hand,  where  a  defendant  is  being  tried  on  a  misdemeanor 
charge,  and  before  verdict  the  court  of  its  own  motion  withdraws 
the  case,  dismisses  the  jury  without  the  consent  of  the  defendant  and 
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holds  him  to  answer  on  a  felony  charge,  the  plea  of  former  jeopardy 
on  the  trial  for  the  felony  is  good:  Ingram  v.  State,  24  Ga.  448,  52 
S.  E.  759.  But  where  a  defendant  agreed  to  go  to  trial  and  in  the 
event  that  a  certain  witness  was  not  available  for  the  people  in  the 
course  of  the  trial,  the  case  might  be  discontinued  and  the  jury  dis- 
charged, and  upon  such  contingency  arising,  the  jury  was  discharged 
and  the  case  discontinued,  the  defendant  was  deemed  to  have  waived 
the  former  jeopardy:  Hughes  v.  State,  35  Ala.  351.  And  where  a 
defendant  refused  to  plead,  and  upon  the  order  of  the  court  a  plea 
of  "not  guilty"  was  entered  on  his  behalf,  a  jury  impaneled  and 
sworn,  and  after  the  testimony  of  one  witness  the  jury  was  dis- 
charged and  the  case  dismissed  without  verdict  on  motion  of  the 
defendant,  former  jeopardy  was  held  not  available  on  the  second  trial: 
People  V.  White,  68  Mich.  648,  37  N.  W.  34. 

d.  By  Acquittal  at  Defendant's  Request  for  Fatal  Defect  of 
Indictment,  or  Fatal  Variance  Between  Indictment  and  Proof. — 
"Where  defendant  was  acquitted  on  charge  of  court  given  at  the 
defendant's  request,  during  the  course  of  the  trial,  on  the  ground 
that  the  indictment  was  fatally  defective,  he  could  not  maintain 
former  jeopardy  on  a  new  trial  upon  a  new  indictment  for  the  same 
offense,  and  he  is  estopped  from  so  doing:  State  v.  Meekins,  41  La. 
Ann.  543,  6  South.  822.  Likewise,  where  defendant  procured  ac- 
quittal on  his  own  motion  because  of  a  fatal  variance  between  the 
offense  charged  in  the  indictment  and  the  proof  offered  in  support 
thereof,  he  was  held  to  be  estopped  from  claiming  the  immunity  of 
former  jeopardy:  People  v.  Meakin,  61  Hun,  327,  15  N.  Y.  Supp.  917, 
8  N.  Y.  Cr.  Eep.  308. 

e.  By  Voluntary  Absence  During  Trial. — When  defendant  volun- 
tarily absents  himself  during  the  trial,  and  thus  causes  a  mistrial  by 
his  own  conduct,  he  is  estopped  from  pleading  former  jeopardy  at 
the  next  trial  for  the  same  offense:  In  re  State,  7  Ala.  259;  People  v. 
Higgins,  59  Cal.  357. 

III.    After  Verdict. 

a.  By  Failure  to  have  Verdict  Corrected. — Where  the  verdict  is  so 
defective  that  no  judgment  can  be  entered  upon  it,  and  the  defend- 
ant fails  to  have  it  corrected  when  rendered,  he  is  considered  as 
consenting  to  the  verdict,  and  as  waiving  any  objection,  including 
the  plea  of  former  jeopardy,  to  being  put  again  upon  his  trial  before 
another  jury:  Allen  v.  State,  26  Ark.  333;  Manahy  v.  People,  31  Colo. 
365,  73  Pac.  26;  State  v.  Eover,  10  Nev.  388,  21  Am.  Eep.  745.  On 
the  other  hand,  where  defendant  moves  to  correct  an  invalid  judg- 
ment, it  has  been  held  tantamount  to  a  motion  to  vacate  and  set 
aside  the  judgment  and  substitute  another  one,  by  which  action 
defendant  has  been  deemed  to  have  waived  the  plea  of  former  jeop- 
ardy, notwithstanding  the  fact  that  the  court  of  its  own  motion 
granted  a  new  trial:  Sterling  v.  State,  25  Tex.  App.  718,  8  Am.  St. 
Eep.  452,  9  S.  W.  45. 

b.  By  Motion  in  Arrest  of  Judgment. — Judgment  is  arrested  at 
the  request  and  for  the  benefit  of  the  defendant,  and  he  is  estopped 
from  urging  such  ruling  in  support  of  the  plea  of  former  jeopardy: 
State  V.  McFarland,  121  Ala.  45,  25  South.  625;  Bedee  v.  People,  73 
111.  320;  People  v.  McKay,  18  Johns.  212;  State  v.  Stephens,  13  S.  C. 
285;  Brown  v.  State,  43  Tex.  Cr.  272,  64  S.  W.  1056.  The  legal  effect 
of  a  motion  in  arrest  of  judgment  is  that  the  indictment  is  invalid. 
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Therefore,  when  the  defendant  in  a  criminal  case  invokes  and  obtains 
an  arrest  of  judgment  on  the  ground  that  the  indictment  is  defective, 
he  will  not  be  heard  thereafter  to  allege  that  the  indictment  was  in 
fact  good.  In  other  words,  it  is  immaterial  in  such  case  whether  the 
indictment  was  good  or  bad,  and  the  defendant  is  estopped  from 
urging  former  jeopardy  upon  a  subsequent  trial;  Hill  v.  Nelms,  122 
Ga.  572,  50  S.  E.  344.  And  where  the  court,  at  the  defendant's 
instance,  makes  an  erroneous'  order  for  the  arrest  of  judgment,  the 
defendant  cannot  use  that  fact  in  support  of  Ms  plea  of  former  jeop- 
ardy, for  parties  are  never  permitted  in  civil  cases  to  assign  error 
for  decisions  of  the  court  made  at  their  own  request,  and  there  is  no 
good  reason  why  the  same  rule  should  not  obtain  in  criminal  cases: 
Gerard  v.  People,  3  Scam.  362. 

c.  By  Motion  for  New  Trial. — When  a  new  trial  is  granted  the 
defendant  on  his  own  motion,  he  thereby  waives  his  right  to  plead 
former  jeopardy  on  the  ground  of  a  former  conviction:  State  v. 
Slack,  6  Ala.  676;  State  v.  McFarland,  121  Ala.  45,  25  South.  625; 
Johnson  v.  State,  29  Ark.  31,  21  Am.  Eep.  154;  People  v.  Hardis- 
son,  61  Gal.  378;  People  v.  Mooney,  132  Gal.  13,  63  Pac.  1070;  Brown 
V.  United  States,  2  Ind.  Ter.  582,  52  S.  W.  56;  State  v.  Hart,  33 
Kan.  218,  6  Pac.  288;  State  v.  Terreso,  56  Kan.  126,  42  Pac.  354; 
Fain  v.  Gommonwealth,  109  Ky.  545,  22  Ky.  Law  Eep.  1111,  59  S.  W. 
1091;  State  v.  Walters,  16  La.  Ann.  400;  State  v.  Thompson,  10  Mont. 
549,  27  Pac.  349;  People  v.  Shields,  34  Misc.  Eep.  256,  69  N.  Y.  Supp. 
620,  15  N.  Y.  Cr.  Eep.  388;  State  v.  Davis,  80  N.  C.  384;  Benton  v. 
Commonwealth,  91  Va.  782,  21  S.  E.  495;  State  v.  Cross,  44  W.  Va. 
315,  29  S.  E.  527;  United  States  v.  Harding,  Fed.  Gas.  No.  15,301,  1 
Wall.  Jr.  127.  Whenever  a  new  trial  has  been  granted  at  the  defend- 
ant's instance,  whether  directly  in  response  to  a  motion  to  that  effect 
or  as  a  legal  consequence  flowing  from  a  reversal,  or  setting  aside 
or  vacating  of  judgment  based  on  a  verdict,  whether  valid  in  form 
or  not,  or  on  an  indictment  good  or  bad,  he  thereby  has  waived  the 
former  jeopardy  and  is  estopped  from  urging  it  on  a  new  trial: 
State  V.  McFarland,  121  Ala.  45,  25  South.  625;  People  v.  Travers, 
77  Gal.  176,  19  Pac.  268;  People  v.  Ham  Tong,  155  Gal.  579,  102  Pac. 
263,  24  L.  E.  A.,  N.  S.,  481;  State  v.  Stephens,  13  S.  G,  285. 

d.  By  Taking  an  Appeal. — Defendant  is  estopped  from  claiming 
the  benefit  of  the  plea  of  former  jeopardy  where  he  takes  an  appeal, 
or  sues  out  a  writ  of  error,  and  the  appeal  is  dismissed,  or  the  verdict 
reversed,  or  vacated  or  set  aside. 

This  rule  was  applied  to  reversed  judgment  in  People  v.  Barric,  49  Gal. 
342;  People  v.  Travers,  77  Cal.  176,  19  Pac.  268;  McGee  v.  State,  97  Ga. 
360,  23  S.  E.  381;  Lane  v.  People,  10  HI.  305;  Ford  v.  State,  7  Ind.  App. 
567,  35  N.  E.  34;  Haskina  v.  Commonwealth  (Ky.),  1  S.  W.  730; 
McGinn  v.  State,  46  Neb.  427,  50  Am.  St.  Eep.  617,  65  N.  W.  46, 
30  L.  E.  A.  450;  Johnson  v.  State,  1  Okl.  Cr.  32,  97  Pac.  1059; 
State  v.  Eeddington,  8  S.  D.  315,  66  N.  W.  464;  Thompson  v.  State, 
9  Tex.  App.  649.  Eeversal  on  certiorari  from  justice's  court  is  not 
a  ground  for  plea  of  former  jeopardy:  State  v.  White,  8  Wash.  230,  35 
Pac.  1100. 

The  rule  is  equally  applicable  when  a  judgment  is  vacated  or  set  aside 
otherwise  than  on  appeal:  Kendall  v.  State,  65  Ala.  492;  State  v.  Mc- 
Farland, 121  Ala.  45,  25  South.  625;  United  States  v.  Owens,  2  Alaska, 
480;   Floyd  v.  State,  80  Ark.  94,  96  S.  W.  125;   People  v.  Ham  Tong, 
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155  Cal.  579,  102  Pac.  263,  24  L.  R.  A.,  N.  S.,  481;  Taylor 
V.  State,  110  Ga.  150,  35  S.  E.  161 ;  Gannon  v.  People,  127  111.  507,  11 
Am.  St.  Eep.  147,  21  X.  E.  525;  State  v.  Oliver,  39  La.  Ann.  470,  2 
South.  194;  State  v.  Blaisdell,  59  N.  H.  328;  State  v.  Wyse,  33  S.  C.  582, 
12  S.  E.  556;  Robinson  v.  State,  23  Tex.  App.  315,  4  S.  W.  904;  Cham- 
bers V.  State,  44  Tex.  Cr.  61,  68  S.  W.  286;  Jones  v.  Commonwealth,  20 
Gratt.  848 ;  In  re  Keenan,  7  Wis.  695 ;  United  States  v.  Ball,  163  U.  S. 
662,  16  Sup.  Ct.  Eep.  1192,  41  L.  ed.  300. 

e.  Effect  of  Serving  Part  of  Sentence  Pending  Appeal. — A  defend- 
ant who  procures  a  reversal  of  a  judgment  of  conviction  cannot  plead 
former  jeopardy  in  bar  of  a  new  trial,  although  he  has  served  a  part 
of  the  sentence  imposed  upon  him  on  the  first  conviction.  He  is 
considered  to  have  waived  his  right  to  avail  himself  of  the  constitu- 
tional privilege:  Jeffries  v.  State,  40  Ala.  381;  McGinn  v.  State,  46 
Neb.  427,  50  Am.  St.  Rep.  617,  64  N.'  W.  46,  30  L.  R.  A.  450;  People 
V.  Brush.  128  N.  Y.  529,  28  N.  E.  533;  People  v.  McElvaine.  125  N. 
Y.  596,  26  N.  E.  929;  McElvaine  v.  Brush,  142  U.  S.  155,  12  Sup.  Ct. 
Rep.  156,  35  L.  ed.  971;  Murphy  v.  Massachusetts,  177  U.  S.  155,  20 
Sup.  Ct.  Rep.  639,  44  L.  ed.  711. 

f.  Limitation  of  Waiver  in  Case  of  New  Trial. — The  power  to 
grant  new  trials  in  criminal  cases  is  in  most  of  the  states  conferred 
by  express  legislation.  In  other  states,  the  courts  have  assumed  the 
power  in  the  interests  of  justice  and  public  safety;  in  still  other 
states,  the  origin  is  found  in  the  law  organizing  the  courts:  State 
V.  McCord,  8  Kan.  233,  12  Am.  Rep.  469.  The  federal  courts  assume 
the  power:  United  States  v.  Harding,  Fed.  Cas.  No.  15,301,  1  Wall. 
Jr.  127;  United  States  v.  Keen,  1  McLean,  429,  Fed.  Cas.  No.  15.570; 
United  States  v.  Ball,  163  U.  S.  662,  16  Sup.  Ct.  Rep.  1192,  41  L.  ed. 
300.  In  the  states  where  the  right  to  a  new  trial  is  granted  by 
statutory  authority,  the  effect  of  such  new  trial  is  generally  sought 
to  be  defined  by  statute.  The  California  provision  on  the  subject 
that  "the  granting  of  a  new  trial  places  the  parties  in  the  same 
position  as  if  no  trial  had  been  had.  All  testimony  must  be  produced 
anew,  and  the  former  verdict  cannot  be  used  or  referred  to,  either 
in  evidence  or  in  argument,  or  be  pleaded  in  bar  of  any  convic- 
tion which  might  have  been  had  under  the  indictment"  (Penal  Code, 
section  1180),  is  fairly  typical  of  the  statutory  enactments  of  other 
stat-es  on  the  subject.  Yet,  notwithstanding  the  seemingly  plain 
language  of  these  statutory  provisions,  there  is  a  great  and  irrecon- 
cilable conflict  of  authority  as  to  the  effect  of  a  new  trial  at  the 
instance  of  the  defendant,  in  cases  where  he  was  convicted  of  a 
lower  degree  of  the  crime  charged,  or  a  lower  offense  embraced  within 
the  charge  laid  in  the  indictment.  The  main  reason  underlying  this 
conflict  arises  from  the  fundamental  difference  in  the  judicial  con- 
struction of  the  nature  of  the  verdict  in  such  cases.  All  adjudications 
are  a  unit  on  the  proposition  that  a  verdict  of  a  conviction  of  a 
lower  offense  embraced  within  the  crime  charged  is  an  implied 
acquittal  of  the  liigher  offenses  embraced  within  such  crime,  but  some 
of  the  courts  hold  that  such  a  verdict  is  an  entirety,  and  cannot  be 
severed,  and  must  stand  or  fall  as  an  entirety,  so  that  when  a  new 
trial  is  granted,  it  opens  up  the  whole  controversy  anew,  and  a  defend- 
ant by  obtaining  a  new  trial  on  his  own  motion  waives  the  former 
jeopardy  not  only  as  to  the  crime  of  which  he  was  convicted,  but 
also  as  to  the  one  of  which  he  was  thereby  impliedly  acquitted:  State 
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V.  MeCord,  8  Kan.  233,  12  Am.  Eep.  469;  Brantley  v.  State,  132  Ga. 
573,  141  Am.  St.  Eep.  218,  64  S.  E.  676,  22  L.  K.  A.,  N.  S.,  959,  16 
Ann.  Cas.  1203,  217  U.  S.  284,  30  Sup.  Ct.  Eep.  514,  45  L.  ed.  000; 
Trono  v.  United  States,  199  U.  S.  521,  26  Sup.  Ct.  Eep.  121,  50  L.  ed. 
292,  4  Ann.  Cas.  773;  whereas  other  courts  hold  that  from  the  very 
nature  of  the  verdict  in  such  a  case,  it  is  a  dual  quantity,  is  severable, 
and  a  new  trial  only  revives  the  charge  upon  which  the  conviction 
was  had — i.  e.,  the  lower  offense;  that  the  acquittal  of  the  higher 
oflfense  is  invulnerable,  and  that  the  defendant  cannot  be  iield  to  have 
waived  it:  People  v.  Gilmore,  4  Cal.  376,  60  Am.  Dec.  620;  Hunting- 
ton V.  Superior  Court,  5  Cal.  App.  288,  60  Pac.  141;  United  States 
V.  Owens,  2  Alaska,  480;  Ex  parte  Vickery,  51  Fla.  141,  40  South. 
77;  Hurt  v.  State,  25  Miss.  378,  59  Am.  Dec.  225.  It  may  be  stated 
that  the  states  which  have  the  statutory  new  trial  provision  referred 
to  heretofore,  generally  hold  that  former  jeopardy  does  not  avail 
as  to  the  implied  acquittal,  since  by  the  very  terms  of  the  statute 
the  parties  are  placed  in  the  same  position  as  if  no  trial  had  been 
had,  and  the  statute  should  be  applied  as  it  is  written,  and  not 
deprived  of  its  apparent  effect  by  constructive  reasoning:  Veatch 
V.  State,  60  Ind.  291;  State  v.  McCord,  8  Kan.  233,  12  Am.  Eep.  469; 
Commonwealth  v.  Arnold,  83  Ky.  1,  4  Am.  St.  Eep.  114;  State  v. 
Behimer,  20  Ohio  St.  572;  People  v.  Palmer,  109  N.  Y.  413,  4  Am.  St. 
Eep.  477,  17  N.  E.  213;  In  re  Somers,  31  Nev.  531,  post,  p.  700,  103 
Pac.  1073,  24  L.  E.  A.,  N.  S.,  504.  The  supreme  court  of  California, 
however,  in  People  v.  Gordon,  99  Cal.  227,  33  Pac.  901,  has  held  that 
if  section  1180,  Penal  Code,  is  intended  to  operate  as  a  setting  aside  of 
the  implied  verdict  of  acquittal  in  case  of  a  conviction  of  a  lower 
offense  embi'aced  within  the  crime  charged,  it  is  to  that  extent  uncon- 
stitutional. The  same  court,  however,  draws  a  distinction  between 
the  effect  of  a  new  trial  on  a  conviction  of  a  lesser  degree  of  the 
offense  charged  and  a  lower  class  of  offense,  and  has  held  that  a  new 
trial  on  the  conviction  of  murder  in  the  second  degree  operates  as  a 
revivor,  as  it  were,  of  the  whole  charge,  and  a  defenclant  in  such 
case  can  be  again  tried  for  murder  in  the  first  degree,  the  effect  of 
w^hich  holding  is  that  the  crime  as  well  aa  the  verdict  in  such  case 
is  indivisible  and  an  entirety.  The  following  cases  will  illustrate  the 
hopelessness  of  the  conflict  of  authority  on  the  question: 

1.  New  Trial  on  Conviction  of  Lower  Degree  of  the  Offense 
Charged. — A  new  trial  obtained  at  the  defendant's  instance  in  case 
of  a  conviction  of  murder  in  the  second  degree  is  a  waiver  of  former 
jeopardy  based  on  the  implied  acquittal  of  murder  in  the  first  degree: 
People  V.  Keefer,  65  Cal.  232,  3  Pac.  818;  People  v.  Carty,  77  Cal. 
213,  19  Pac.  490;  Ex  parte  Bradley,  48  Ind.  548;  Bohanan  v.  State, 
18  Neb.  57,  53  Am.  Eep.  791,  22  N.  W.  390;  State  v.  Mathews,  142 
:Nr.  C.  621,  55  S.  E.  342;  State  v.  Kessler,  15  Utah,  142,  62  Am.  St. 
Eep.  911,  49  Pac.  293;  Briggs  v.  Commonwealth,  82  Va.  554.  Per 
•contra,  Johnson  v.  State,  29  Ark.  31,  21  Am.  Eep.  154;  State  v.  Mor- 
rison, 67  Kan.  144,  73  Pac.  554;  Commonwealth  v.  Deitrick,  221  Pa. 
7,  70  Atl.  2-75;  Cheek  v.  State,  4  Tex.  App.  444;  Jackson  v.  State, 
59  Tex.  Cr.  79,  131  Am.  St.  Eep.  792,  115  S.  W,  262;  State  v.  Martin, 
30  Wis.  216,  11  Am.  Eep.  567;  State  v.  Belden,  33  Wis.  120,  14  Am. 
Eep.  748. 

2.  Conviction  of  Lower  Class  of  Offense  Included  in  the  Crime 
Charged. — A   defendant   does   not  waive  former  jeopardy   as  to   the 
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implied  acquittal  of  the  higher  offense  by  obtaining  a  new  trial  in  case 
of  conviction  of  a  lower  class  of  offense.  As  in  case  of  conviction  of 
manslaughter,  on  charge  of  murder:  People  v.  Gilmore,  4  Cal.  376,  60 
Am.  Dec.  620;  Huntington  v.  Superior  Court,  5  Cal.  App.  288,  60  Pac. 
141,  90  Pac.  141;  People  v.  Huntington,  8  Cal.  App.  612,  97  Pac.  760; 
Ex  parte  Vickery,  51  Fla.  141,  40  South.  77;  People  v.  McGinnis,  234  111. 
68,  123  Am.  St.  Eep.  73,  84  N.  E.  687 ;  State  v.  Walker,  133  Iowa,  489, 
110  N.  W.  925;  State  v.  Dennison,  31  La.  Ann.  847;  People  v.  Farrell, 
146  Mich.  264,  109  N.  W.  440;  Slaughter  v.  State,  6  Humph.  410.  Per 
contra,  Brantley  v.  State,  132  Ga.  573,  64  S.  E.  676;  Veatch  v.  State,  60 
Ind.  291;  State  v.  McCord,  8  Kan.  233,  12  Am.  Eep.  469;  Commonwealth 
V.  Arnold,  83  Ky.  1,  4  Am.  St.  Rep.  114;  In  re  Somers,  31  Nev.  531, 
post,  p.  700,  103  Pac.  1073,  24  L.  R.  A.,  N.  S.,  504;  State  v.  Behimer,  20 
Ohio  St.  572. 

3.  Miscellaneous  Cases  as  to  Other  Offenses. — A  new  trial  granted 
at  defendant's  instance  on  conviction  of  simple  assault  on  a  charge 
of  aggravated  assault  does  not  operate  as  a  waiver  of  former  jeopardy 
as  to  higher  offense  charged:  Robinson  v.  State,  21  Tex.  App.  160,  17 
S.  W.  632.  Same  ruling  in  case  of  conviction  of  an  assault  and  bat- 
tery, where  the  information  charged  assault  with  deadly  weapon: 
Sipple  v.  People,  10  111.  App.  144.  Also  where  the  offense  charged  was 
assault  in  the  first  degree,  and  a  conviction  of  assault  in  the  third 
degree  was  set  aside  by  a  new  trial:  People  v.  Palmer,  109  N.  Y.  413, 
4  Am.  St.  Rep.  477,  17  N.  E.  213.  Also  in  case  of  conviction  of  s  .iple 
assault  under  a  charge  of  assault  with  deadly  weapon:  People  v. 
Apgar,  35  Cal.  389.  But  it  has  been  decided  that  a  new  trial  on  con- 
viction of  an  assault,  on  a  charge  of  manslaughter,  opens  up  the 
whole  case,  and  the  defendant  by  obtaining  the  new  trial  waives  the 
plea  of  former  jeopardy:  People  v.  Wheeler,  79  App.  Div.  396,  79  N. 
Y.  Supp.  454.  A  new  trial  obtained  by  defendant  after  a  conviction 
of  an  offense  not  embraced  within  the  crime  charged,  as  where  a  de- 
fendant was  convicted  of  battery  on  a  charge  of  an  assault  with  a 
deadly  weapon,  is  a  waiver  of  the  plea  of  former  jeopardy:  People  v. 
Helbing,  61  Cal.  620. 

4.  New  Trial  in  Case  of  Conviction  of  One  or  More  of  Several 
Counts  Charged  in  the  Indictment. — Wliere  the  same  crime  is  charged 
in  different  counts  in  the  same  indictment,  a  conviction  of  one  or 
more  of  such  counts  and  a  new  trial  had  thereon  at  the  defendant's 
instance,  it  is  construed  as  an  implied  waiver  of  the  former  jeopardy 
and  opens  up  anew  the  whole  charge:  Leslie  v.  State,  18  Ohio  St.  390. 
So  where  one  count  of  the  indictment  charged  killing  with  a  gun, 
and  the  other  count  killing  with  a  pistol,  the  counts  being  merely 
formal  variations  of  the  same  offense,  a  new  trial  on  conviction  on 
one  of  the  counts,  had  at  the  defendant's  instance,  opens  up  anew 
the  whole  charge,  and  former  jeopardy  cannot  be  claimed  by  reason 
of  an  acquittal  of  the  charge  on  the  former  trial:  Brown  v.  United 
States,  2  Ind.  Ter.  582,  52  S.  W.  56.  But  where  the  different  counts 
charge  different  crimes,  as  a  threat  to  accuse  another  of  the  commis- 
sion of  a  crime,  and  a  threat  to  injure  the  person,  property  or  busi- 
ness of  another,  and  the  defendant  was  convicted  on  the  latter  count, 
the  verdict  being  silent  as  to  the  other,  the  defendant  was  not  held 
to  have  waived  former  jeopardy  as  to  the  acquittal  by  obtaining  a 
new  trial  as  to  the  count  on  which  he  was  convicted:  State  v.  Schultz 
(Wis.),  116  N.  W.  259.     State  v.  Behimer,  20  Ohio  St.  572,  to  the  same 
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effect.  And  where  the  indictment  charged  burglary  and  grand  lar- 
ceny, and  there  was  a  conviction  on  the  latter  count,  a  new  trial  ob- 
tained by  the  defendant's  own  motion  did  not  waive  the  implied  con- 
viction on  the  other  count,  and  former  jeopardy  was  held  sustained: 
Bell  V.  State,  48  Ala.  684,  17  Am.  Eep.  40. 

IV.  By  Failure  to  Interpose  Plea  of  Former  Jeopardy  at  Proper  Time. 

Where  a  defendant  fails  to  interpose  the  plea  of  former  jeopardy, 
before  entering  upon  the  second  trial,  and  raises  it  for  the  first  time 
on  appeal,  the  plea  is  treated  as  abandoned  and  waived:  Norwood  v. 
State,  3  Ga.  App.  325,  59  S.  E.  828;  State  v.  White,  71  Kan.  356,  80 
Pae.  589,  6  Ann.  Cas.  182.  Defendant  cannot  claim  the  constitutional 
immunity  of  former  jeopardy  for  the  tirst  time  on  a  motion  for  new 
trial:  People  v.  Bennett,  114  Cal.  56,  45  Pac.  1013;  State  v.  Houghton, 
45  Or.  110,  75  Pac.  887.     Same  rule  in  trial  for  misdemeanor:   State 

V.  Durein,  70  Kan.  1,  78  Pac.  152,  15  L.  E.  A.,  N.  S.,  908.  So  ques- 
tion of  former  jeopardy  cannot  be  raised  for  the  first  time  on  motion 
in  arrest  of  judgment;  defendant  is  held  to  have  waived  it:  Dalton 
V.  People,  224  111.  333,  79  N".  E.  669;  People  v.  McGinnis,  234  111.  68, 
123  Am.  St.  Eep.  73,  84  N.  E.  687;  State  v.  Washington,  28  La.  Ann. 
129;  State  v.  Morgan,  95  N.  C.  641. 


STATE  V.  PITTS. 

[160  Ala.  133,  49  South.  441,  686.] 

PROHIBITION  LAW— Whether  Local  or  General.— A  prohibi- 
tion law,  which  in  some  of  its  major  parts  applies  to  all  the  state, 
does  not  lose  its  character  as  a  general  law  because  it  retains  in  force 
local  prohibition  laws  already  in  operation  in  some  parts  of  the  state, 
(pp.  81,  85.) 

PROHIBITION  LAW— Effect  of  Invalid  Section.— The  part  of 
section  11  of  the  Alabama  state-wide  prohibition  law,  which  provides 
for  concurrent  operation  of  the  law  and  prosecutions  thereunder  with 
local  statutes,  even  if  unconstitutional,  can  be  stricken  out  without 
impairing  the  validity  of  the  residue  of  the  act.     (p.  82.) 

PROHIBITION  LAW— Whether  General  or  Local.— The  fact 
that  local  laws  were  passed  on  prohibition  subsequently  to  the  pas- 
sage of  another  act  on  the  same  subject,  or  that  some  were  approved 
on  the  same  day  that  it  was,  does  not  change  it  from  a  general  to  a 
local  law.     (p.  82.) 

STATUTE — Enactment — Voting  on  Amendments. — NotwitTi- 
standing  amendments  'to  a  bill  have  been  separately  offered  or  re- 
ported, the  House  has  the  right  to  vote  upon  them  in  their  entirety, 
and  when  so  adopted  they  constitute  a  single  amendment,     (p.  83.) 

STATUTES — Enactment — Number  of  Substituted  Section. — 
The  striking  out  of  a  section  does  not  necessarily  carry  the  number 
with  it.  It-  may  remain  and  designate  a  substituted  section,  (p. 
83.) 

STATUTE. — The  Striking  Out  of  an  Alternative  or  Repeating 
part  of  a  section  in  a  pending  bill  by  one  house  is  an  immaterial  cor- 
rection which  does  not  amend  or  change  the  bill.     (p.  83.) 

CONSTITUTIONAL  LAW— Local  or  General  Statute.— Wli en 
a  law  is  passed  which,  bona  fide  as  to  some  of  its  material  and  im- 
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portant  features,  applies  to  the  whole  state,  it  will  not  be  converted 
into  a  local  law  because  it  does  not  operate  in  its  every  detail  through- 
out the  state,     (p.  85.) 

CONSTITUTIONAL  LAW— Duty  to  Uphold  Statute.— It  is  the 

imperative  duty  of  a  court  to  uphold  a  statute  fairly  susceptible  to 
two  interpretations,  one  of  which  will  sustain  its  constitutionality 
and  the  other  defeat  it,  though  the  adoption  of  the  former  is  the  less 
natural,     (p.  87.) 

CONSTITUTIONAL  LAW— Local  or  General  Statute.— It  is  the 
■duty  of  a  court  to  not  construe  a  law  as  a  local  one,  when  it  is  so 
worded  and  framed  as  to  be  interpreted  as  a  general  rather  than  a 
-local  law,  in  order  to  save  its  constitutionality,     (p.  87.) 

STATUTES. — A  Repealing  Section  or  Clause  of  a  statute  is  not 
:a  necessary  part  of  the  act.  A  statute  may  or  may  not  contain  such 
■a,  clause.  But  if  the  statute  has  one,  it  may  be  wholly  valid  or  wholly 
void  without  adding  to  or  detracting  from  the  validity  or  invalidity 
of  the  statute  itself,     (p.  88.) 

PEOHIBITION  LAW — ^Issuing  License  in  Violation  of  Statute. 
Though  a  prohibition  law  provides  bad  penalties  for  its  violation, 
or  contradictory  or  absurd  penalties,  or  none  at  all,  and  although  it 
cannot  be  enforced  and  will  therefore  be  a  dead  letter  on  the  statute 
book,  and  though  it  may  not  deter  its  violation,  yet  this  does  not  au- 
thorize a  judge  to  issue  a  license  to  a  person  to  violate  it.     (p.  89.) 

Mandamus  by  the  state  on  the  relation  of  Arthur  Collman 
against  P.  H.  Pitts,  probate  judge,  to  compel  him  to  issue  a 
license  to  the  relator  to  sell  liquor.  From  an  order  denying 
the  writ,  the  relator  appeals. 

Troy,  Watts  &  Letcher  and  Lee  H.  Weil,  for  the  appellant. 

Alexander  M.  Garber,  attorney  general,  and  Thomas  W. 
Martin,  assistant  attorney  general,  for  the  state. 

136  ANDERSON,  J.  The  act  of  1907  (Sp.  Acts.  p.  71), 
known  as  the  "state-wide  prohibition  law,"  expressly  pro- 
hibits the  manufacture,  sale,  etc.,  of  alcoholic,  spirituous, 
vinous,  or  malt  liquors,  etc.,  "within  this  state."  Section  10 
provides  a  penalty  for  a  violation  of  same,  and  it  is  a  plain 
and  complete  general  law,  as  defined  by  section  110  of  the 
constitution  of  1901.  It  is  true  that  section  13  postpones  the 
operation  thereof,  in  certain  counties,  until  the  first  day  of 
January,  1909,  but  it  nevertheless  applies,  with  full  force  and 
cfTect,  to  the  entire  state.  It  is  but  a  question  of  a  few 
months  when  it  operates  throughout  the  entire  state,  and  with- 
out the  aid  of  any  additional  legislation,  and  it  falls  squarely 
under  the  influence  of  the  case  of  State  v.  Porter,  145  Ala. 
541,  40  South.  144.  It  is  not  dependent  upon  the  more  liberal 
construction  given  section  110  of  the  constitution  of  1001  in 
tlie  case  of  CoAiington  v.  Thompson,  142  Ala.  98,  38  South. 
679,  in  order  to  fall  within  the  definition  of  a  "general  law." 

It  is  insisted  however,  that  it  was  rendered  a  local  law  by 
virtue  of  the  proviso  inserted  in  section  11,  in  that  said 
proviso  retains  the  local  or  special  laws,  and  thereby  must 
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exclude  this  law  from  applying  to  any  territory,  except  what 
was  not  then  covered  by  local  or  special  prohibitory  laws. 
This  proviso  merely  prevents  a  repeal  of  the  special  or  local 
laws,  in  so  far  as  they  prohibit  the  sale  or  other  disposition 
of  any  of  the  liquors  mentioned  in  the  first  section  of  the  act. 
The  act  in  question  does  more  than  prohibit  a  sale  or  other 
disposition,  as  it  prohibits  the  manufacture  as  well,  and  the 
^^^  proviso  does  not  exclude  its  operation  in  any  county,  in  so 
far  as  it  prohibits  the  manufacture  of  liquors,  etc.,  as  the  local 
acts  are  only  thereby  retained,  in  so  far  as  they  prohibit  the 
sale  or  other  disposition  of  liquors,  etc.,  as  mentioned  in  the 
first  section.  If,  therefore,  the  local  laws  do  not  cover  all 
liquors  mentioned  in  the  first  section  of  this  act,  then  they 
operate  only  to  prohibit  the  sale  of  such  liquors  as  therein 
mentioned,  and  the  present  act  would  apply  to  those  liquors 
or  beverages  covered  by  section  1  and  not  covered  by  the  local 
laws.  For  instance :  Many  of  the  local  laws  may  not  be  as 
broad  as  to  liquors,  beverages,  etc.,  as  the  act  in  question. 
Therefore,  when  an  article  is  sold  or  disposed  of,  which  is  not 
covered  by  the  local  law  but  is  included  in  the  present  act, 
there  would  be  a  field  of  operation  for  both  laws — the  local 
law  as  to  liquors  therein  prohibited,  and  the  present  act  as  to 
liquors  therein  prohibited,  but  which  are  not  covered  by  the 
local  law.  It  is  clear  that  this  act  applies  to  the  entire  state, 
to  the  extent  of  prohibiting  the  manufacture,  and  repeals  all 
laws  in  conflict  therewith  to  this  extent,  as  none  of  the  local 
or  special  laws  are  retained  in  force,  except  in  so  far  as  they 
prohibit  a  sale  or  disposition.  The  law,  therefore,  in  this 
respect,  applies  to  the  entire  state  under  any  and  all  condi- 
tions, to  the  wet  territory  in  all  respects,  and  to  the  dry  terri- 
tory, not  only  to  prevent  the  manufacture,  but  to  prohibit 
the  sale  also,  in  case  the  local  laws  are  not  as  broad  as  section 
1  in  the  enumeration  of  the  liquors,  etc.,  thereby  prohibited. 
The  result  is  that  all  the  local  or  special  laws  can  be  retained 
to  the  exclusion  of  the  present  law,  in  so  far  as  there  may  be  a 
conflict,  and  still  leave  a  field  of  operation  for  the  present  law, 
throughout  the  entire  state,  as  to  one  of  its  chief  features, 
notwithstanding  it  may  not  apply  and  operate  in  every  part 
thereof  in  its  every  detail.  If  a  law  applies  to  ^^^  the  whole 
state,  it  is  a  general  law,  as  defined  by  section  110  of  the 
constitution  of  1901,  and  would  not  be  converted  into  a  local 
one  simply  because  it  was  limited  as  to  certain  parts  thereof 
in  some  of  its  details.  Here  we  have  a  law  which  applies  to 
the  whole  state  in  some  of  its  major  parts,  without  the  aid  of 
additional  legislation,  but  of  its  own  force  and  effect,  and  not- 
withstanding the  retention  of  the  local  laws  for  the  purposes 
provided  in  section  11.  Such  a  law,  as  was  dealt  with  in  the 
case  of  Covington  v.  Thompson,  142  Ala.  98,  38  South.  679, 
and  which  did  not  need  additional  legislation  to  enable  it  to 
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operate  in  its  major  parts  in  every  county  in  the  state,  and 
so  much  as  was  said,  in  that  case,  to  the  effect  that  when  there 
are  special  laws  already  in  operation,  which  must  be  repealed 
before  the  law  can  become  operative,  it  is  nevertheless  a 
general  law,  was  not  decisive  of  said  case,  as  the  law  there 
considered  applied  to  the  whole  state  and  operated  in  every 
county  in  its  material  parts.  It  needed  no  additional  legisla- 
tion to  make  it  apply  to  the  whole  state,  but  it  did  so  of  its 
own  force  and  effect,  as  does  the  law  in  question. 

It  is  now  insisted  that  so  much  of  the  proviso  of  section  11 
as  provides  for  a  concurrent  operation  of  this  law  with  the 
local  laws  and  authorizes  prosecutions  under  either  for  the 
same  offense,  notwithstanding  the  punishment  is  different,  is 
repugnant  and  void;  that  it  contemplates  the  impossible,  or, 
if  such  a  thing  as  it  does  contemplate  is  possible,  that  it  is  a 
denial  of  equal  protection  of  the  law.  In  the  recent  well-con- 
sidered case  of  State  v.  Skeggs,  154  Ala.  249,  46  South.  268, 
this  insistence  was  construed  as  pertaining  to  the  administra- 
tive feature  of  the  law  and  which  would  not  lead  to  its  con- 
stitutional invalidity.  We  may  here  add  that,  even  if  so  much 
of  said  proviso  as  pertains  to  the  concurrent  operation  and 
prosecutions  thereunder  is  void,  it  could  well  be  stricken 
^^^  \^'ithout  impairing  the  validity  of  the  law,  as  we  would 
have  a  good  and  competent  law  with  this  much  of  it  excluded : 
Bradley  v.  State,  99  Ala.  177,  13  South.  415 ;  State  v.  Davis, 
130  Ala.  148,89  Am.  St.  Rep.  23,_  30  South.  344.  "If  by 
striking  out  a  void  exception,  provision,  or  other  restrictive 
clause,  the  remainder,  by  reason  of  its  generality,  will  have 
a  broader  scope  as  to  subject  or  territory,  its  operation  is  not 
in  accord  with  the  legislative  intent,  and  the  whole  would  be 
made  void  by  the  invalidity  of  such  part":  Lewis'  Suther- 
land's Statutory  Construction,  sec.  306.  The  subject  of  the 
present  law  is  not  changed  or  enlarged  by  the  elimination  of 
this  much  of  the  provision,  nor  is  the  territory  over  which  it 
operates  enlarged,  and  said  portion  of  the  provision  can  be 
well  discarded  and  no  violence  done  the  legislative  intent  by 
a  retention  of  the  rest  of  the  act. 

The  fact  that  local  laws  were  passed  on  this  subject  subse- 
quent to  the  passage  of  the  act  in  question,  or  that  some  were 
approved  on  the  same  day  as  this  one,  could  not  change  it  from 
a  general  to  a  local  law,  for  in  passing  on  the  requirements 
of  sections  106  and  110  of  the  constitution  of  1901,  they  must 
be  considered  in  reference  to  the  law  as  enacted,  in  and  of  it- 
self, and  not  in  connection  with  other  separate  and  distinct 
laws  dealing  with  the  same  subject  and  which  might  operate 
as  a  repeal  of  some  parts  of  the  law  then  considered.  As 
enacted,  it  was  a  general  law.  and  the  fact  that  certain  local 
laws  were  passed  at  the  special  term,  as  to  Lee  and  a  few 
other  counties,  could  in  no  way  impair  its  generality  at  the 
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time  of  its  enactment.  The  constitutional  provisions  must  be 
considered  as  applicable  to  each  separate  and  distinct  law,  and 
not  to  a  combination  of  various  and  sundry  laws  passed  at  the 
same  session,  or  the  same  day,  for  that  matter.  The  House 
journal  shows  a  compliance  with  section  64  of  the  constitution 
^*^  of  1901.  The  amendment  adopted  was  entered  at  length 
as  well  as  the  names  of  those  voting  for  and  against  the  same. 
It  is  true,  several  amendments  were  reported,  and  each  of  them 
seems  to  have  been  adopted,  and  collectively  they  became  an 
"amendment"  to  the  bill.  Notwithstanding  they  may  have 
been  separately  offered  or  reported,  yet  the  House  had  the 
right  to  vote  upon  them  in  their  entirety,  and  when  so  adopted 
they  constituted  a  single  amendment. 

Section  45  of  the  constitution  of  1901,  among  other  things, 
provides  that  bills  shall  be  divided  into  sections  for  con- 
venience. The  journal  recites  that  section  10  was  stricken, 
and  the  section  as  set  out  was  substituted  therefor.  This 
substitute  section  was  placed  between  sections  9  and  11  and 
is  preceded  by  the  proper  number.  It  is  contended  that  the 
number  was  not  properly  there,  because  not  appearing  as  a 
part  of  the  substitute,  that  when  the  section  was  stricken  the 
number  went  with  it,  and,  as  it  does  not  appear  in  the  sub- 
stituted section,  was  improperly  placed  in  the  bill.  The  strik- 
ing out  of  the  section  did  not  necessarily  carry  the  number 
with  it.  The  number  was  not  of  the  contents  or  substance  of 
the  section,  was  put  there  to  designate  the  section  stricken, 
and  could  well  remain  and  designate  the  substituted  one.  The 
striking  out  of  the  alternative  or  repeating  part  of  section  12, 
by  the  Senate,  was  but  an  immaterial  correction,  and  did  not 
in  the  slightest  degree  amend  or  change  the  bill,  no  more  than 
to  have  stricken  out  a  repetition  of  the  same  word.  The 
journal  sufficiently  shows  that  the  bill  was  acted  upon  by  the 
temperance  committee  and  was  returned  and  reported  upon. 

The  judge  of  the  city  court  properly  declined  to  issue  the 
rule  nisi  to  the  probate  judge  of  Dallas  county,  and  the  order 
in  so  doing  is  affirmed. 

***  Dowdell,  C.  J.,  and  Simpson,  Denson,  McClellan  and 
]\Iayficld,  JJ.,  concur  in  the  conclusion  and  in  the  opinion,  ex- 
cept in  so  far  as  it  may  tend  to  criticise  or  qualify  the  case 
of  Covington  v.  Thompson,  142  Ala,  98,  38  South.  679. 

ON  REHEARING. 

ANDERSON,  J.  Counsel  in  brief  upon  rehearing  insist 
that  the  construction  placed  by  this  court  upon  the  act  in 
question  renders  it  a  local  law,  because,  notwithstanding  it 
may  apply  to  the  entire  state,  in  its  major  parts,  unless  it  does 
so  in  its  every  feature  and  detail,  it  is  a  local  law.  It  is 
further  contended  that  the  conclusion  of  the  court  is  contrary 
to  the  weight  of  authority,  in  defining  a  "general  law."    We 
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will  later  on  allude  to  the  authorities  cited,  but  for  the  present 
will  suggest  that,  if  they  comply  with  counsel's  contention, 
they  could  have  but  little  application,  in  defining  a  general 
law,  as  designated  by  the  constitution  of  1901,  and  which, 
unlike  its  predecessors,  by  its  own  terms  and  in  its  own 
language  defines  general,  local  and  special  or  private  laws, 
thus  gi^ang  but  little  latitude  to  the  courts,  and  which  said 
definition  is  as  follows:  "A  general  law,  within  the  meaning 
of  this  article,  is  a  law  which  applies  to  the  whole  state ;  a 
local. law  is  a  law  which  applies  to  any  political  subdivision 
or  subdivisions  of  the  state  less  than  the  w^hole."  The  law  in 
question  applies  to  the  entire  state,  and  is  not  confined  to  any 
political  subdivision  of  same.  It  may  not  apply  in  its  every 
detail  throughout  the  entire  state,  but  can  that  fact  convert  it 
into  a  local  law  as  defined  by  section  110  of  the  constitution 
of  1901?  It  cannot  be  a  local  law  unless  its  application  is 
restricted  to  a  political  subdivision  or  subdivisions,  less  than 
the  entire  state,  and  is  a  general  law  because  it  does,  in  some 
of  its  major  parts,  ^'*^  apply  to  the  entire  state.  If  the  pro- 
viso excluded  the  law,  in  its  entirety,  from  operating  in 
counties  covered  by  local  prohibitory  laws,  then  there  might 
be  some  merit  in  the  contention  that  said  proviso  converted  it 
into  a  local  law;  but  it  is  not  excluded,  by  a  retention  of  the 
local  laws,  from  applying  to  and  having  some  field  of  opera- 
tion throughout  the  entire  state. 

Whether  or  not  certain  parts  of  the  opinion  in  the  case  of 
Covington  v.  Thompson,  142  Ala.  98,  38  South.  679,  is  dictum 
does  not  prevent  its  being  an  authority,  to  point  to  the  con- 
clusion that  the  act  in  question  is  a  general  law,  as  defined  by 
section  110  of  the  constitution  of  1901.  Said  case  construed 
acts  of  1903.  page  438,  which  provides  for  all  elections  in  the 
state,  and  which  covered  the  entire  subject,  and  included 
every  office,  state  and  county,  from  governor  to  constable,  in- 
elusive.  It  needed  no  additional  legislation  to  make  it  apply 
to  the  entire  state.  It  is  true,  it  excepted  from  its  influence 
and  operation  a  few  superintendents  of  education,  in  certain 
counties,  and  did  not  therefore  operate  in  its  every  detail 
with  uniformity  throughout  the  state.  It  would  not  only  have 
been  a  legal  absurdity  to  have  construed  this  state-wide  elec- 
tion law  to  be  a  local  one,  but  such  a  construction  would  be 
a  prostitution  of  section  110  of  the  constitution  of  1901.  The 
result  is  that,  whether  the  Covington  opinion  should  or  should 
not  be  qualified,  it  is  an  authority  in  support  of  the  holding 
that  the  present  law  is  a  general  one,  as  defined  by  the  con- 
stitution of  1901.  If  qualified,  as  the  writer  thinks  it  should 
be,  it  supports  the  conclusion  in  the  case  at  bar.  If  not  quali- 
fied, and  which  is  deemed  unnecessary  by  a  majority  of  the 
court,  it  more  than  supports  the  conclusion  in  the  present  case, 
for  the  definition  there   adopted,  in   effect,  makes   a   law  a 
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general  one,  if  intended  as  a  bona  fide  state-wide  ^'*^  law, 
notwithstanding  it  does  not  operate  in  any  of  its  parts 
throughout  the  state,  and  cannot  do  so  until  certain  local  laws, 
excluding  its  operation,  are  repealed.  Therefore,  the  law  in 
question  must  be  a  general  law,  as  it  operates,  in  some  of  its 
parts,  throughout  the  entire  state,  and  of  its  own  force  and 
effect,  and  is  not  dependent  upon  the  very  liberal  construction 
given  section  110  of  the  constitution  in  the  Covington  case 
(142  Ala.  98,  38  South.  679). 

"Wie  do  not  wish  to  hold  that  a  law  which  might  apply  in 
the  main  to  a  particular  subdivision  of  the  state  would  become 
a  general  law  because  of  the  fact  that  some  minor  or  insignifi- 
cant feature  of  same  was  made  applicable  to  the  entire  state, 
for  the  sole  purpose  of  avoiding  the  requirements  of  section 
106  of  the  constitution  of  1901  as  to  notice,  etc.,  and  that  it 
Vvould  answer  to  the  definition  of  section  110 ;  but  we  do  hold 
that  when  a  law  is  passed  and  which  bona  fide,  as  to  some  of 
its  material  and  important  features,  applies  to  the  whole  state, 
it  will  not  be  converted  into  a  local  law,  because  it  does  not 
operate  in  its  every  detail  throughout  the  state.  To  hold  that 
every  law  enacted  as  a  general  one,  and  which  deals  with 
state-wide  questions,  becomes  local,  because  qualified  and 
limited  in  some  of  its  details  to  meet  local  requirements  and 
conditions,  would  render  it  practically  impossible  to  pass 
general  laws,  as  to  schools,  creating  and  regulating  courts 
throughout  the  entire  state,  etc.,  and  at  the  same  time  vary 
the  minor  details  thereof,  so  as  to  meet  the  exigencies  or  dif- 
ferences of  variovis  localities  confronted  with  different  condi- 
tions. We  could  not  regulate  the  schools  of  the  state  without 
making  the  law  operate  with  uniformity  to  every  school. 
There  could  be  no  school  opened  or  closed  at  different  hours 
in  different  localities,  no  difference  whatever  in  management, 
control  or  operation  in  the  slightest  detail,  except  by  a  local 
law,  no  general  law  *'*'*  regulating  the  pleading  and  practice 
in  the  courts  of  the  state,  unless  it  fixed  the  day  for  pleading, 
etc.,  the  same  in  each  county.  Nor  could  there  be  a  general 
jury  law,  unless  it  operated  in  its  every  detail  and  feature  to 
every  court  and  county  in  the  state,  regardless  of  local  condi- 
tions. We  are  not  willing  to  hold  that  the  constitution  means 
that  a  law  is  not  a  general  one,  unless  it  operates  in  its  every 
detail  throughout  the  state,  notwithstanding  it  may  have  a 
bona  fide  application  to  the  entire  state  in  its  material  parts, 
for  to  do  so  would  relegate  us  almost  exclusively  to  local  laws 
for  relief,  when  it  was  the  manifest  purpose  of  the  present 
constitution  to  dispense  with  local  laws,  as  far  as  practicable, 
when  the  relief  can  be  obtained  by  a  general  law. 

Most  of  the  authorities  cited  have  been  examined,  and,  as 
to  those  of  other  states,  we  will  say  that,  as  a  rule,  the  laws 
there  condemned  failed  in   all  of  their  parts  or  details  to 
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operate  as  to  subject  or  territory  throughout  the  entire  state ; 
but,  as  heretofore  set  out,  our  constitution  is  self-defining  as 
to  general,  local  and  special  laws,  is  almost,  if  not  quite,  sui 
generis,  in  this  particular,  and  definition  of  general  laws  could 
have  but  little  bearing  upon  passing  upon  a  clause  in  a  con- 
stitution that  is  self -defining.  The  case  of  Holt  v.  Mayor,  111 
Ala.  369,  19  South.  735,  relied  upon  as  defining  a  general  law 
different  from  the  one  applied  to  the  case  at  bar,  and  the 
Covington  and  Skeggs  cases  can  be  reconciled  with  these  cases. 
Whether  the  definition  there  given  of  a  general  law  is  or  is 
not  correct,  it  was  not  decisive  of  the  case,  in  so  far  as  it  said 
it  must  operate  throughout  the  state  upon  all  of  the  people 
alike,  as  the  opinion  further  states,  "City  after  city  has  been 
excepted  from  its  operation ' ' — not  from  the  operation  of  some 
of  its  features,  but  from  its  operation  in  toto.  Moreover,  it 
must  be  borne  in  mind  that  this  Holt  case  was  decided  before 
**^  the  adoption  of  the  present  constitution,  and  under  one 
which  had  no  self-defining  clause  similar  to  section  110  of  the 
present  one.  Nor  can  it  be  said  that  the  framers  of  the 
present  constitution  intended  by  section  110  to  adopt  the 
definition  of  a  general  law  as  given  in  the  Holt  case  (111  Ala. 
369,  19  South.  735),  for,  if  they  so  intended,  section  110 
would  read,  "A  general  law  is  a  law  which  operates  through- 
out the  state  alike  upon  all  the  people  or  all  of  a  class,"  and 
not  as  it  does  read,  "A  general  law  within  the  meaning  of  this 
article  is  a  law  which  applies  to  the  whole  state. ' '  There  is  an 
expression  in  the  case  of  State  v.  Sayre,  142  Ala.  641,  39 
South.  240,  4  Ann.  Cas.  656,  to  the  effect  that  the  term  as  used 
in  the  two  constitutions  is  identical  in  meaning;  but  the 
writer  evidently  lost  sight  of  the  fact  that  there  was  quite  a 
change  in  the  two  constitutions.  Moreover,  the  definition 
there  given  was  not  necessary  to  decide  the  case,  as  the  law  in 
question  had  no  application,  in  any  respect,  to  the  entire 
state,  but  applied  in  its  every  detail  to  a  few  counties  only. 
Besides,  said  expression  was  in  direct  conflict  with  the  holding 
in  the  Covington  case  (142  Ala.  98,  38  South.  679),  which  has 
been  repeatedly  followed  by  this  court. 

That  there  has  been  some  confusion  and  perhaps  incon- 
sistency in  defining  a  general  law,  we  must  confess,  and  this 
was  evidently  what  caused  the  framers  of  our  last  constitution 
to  insert  section  110  defining  said  laws.  This  section  being  of 
recent  enactment  and  peculiar  unto  itself,  this  court  has  had 
but  little  guidance  in  the  interpretation  of  same,  as  most  of 
the  authorities  in  this  and  other  states  were  inapt;  but  we 
have  attempted  to  interpret  the  clause  according  to  its  man- 
date, and,  at  the  same  time,  to  so  construe  it  as  to  not  render 
legislation  practically  impossible.  Courts  are  not  called  upon 
to  jump  at  conclusions  and  pronounce  void  all  laws,  simply 
because  it  may  not  be  clear  and  plain  that  they  ^■***  are  in 
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accord  with  the  constitution.  On  the  other  hand,  it  is  an  estab- 
lished rule  of  construction,  which  makes  it  the  imperative  duty 
of  the  court  to  uphold  a  statute,  when  it  is  fairly  susceptible 
of  two  interpretations,  one  of  which  will  uphold  its  constitu- 
tionality, and  the  other  defeat  it,  though  the  adoption  of  the 
former  be  the  less  natural.  Ut  res  magis  valeat  quam  pereat: 
Quartelbaum  v.  State,  79  Ala.  1.  "While  it  may  be  the  im- 
perative duty  of  the  court,  under  section  106  of  the  constitu- 
tion of  1901,  to  strike  down  all  local  or  special  laws,  unless  the 
journal  shows  that  notice  was  given  of  the  intention  to  apply 
for  the  passage  of  same,  it  is  also  our  duty  to  not  construe  a 
law  as  a  local  one  when  it  is  so  worded  and  framed  as  to  be 
interpreted  as  a  general  rather  than  a  local  law,  in  order  to 
save  its  constitutionality.  This  is  an  established  rule  of  in- 
terpretation, which  should  and  must  be  followed,  regardless  of 
the  purpose  of  the  law  involved,  or  whether  it  be  wise  or  un- 
wise legislation.  The  legislature  is  the  arbiter  of  the  merit 
and  wisdom  of  laws,  and  courts  must  construe  them  so  as  to 
carry  out  the  intent  of  the  legislature,  provided  they  can  be  so 
construed  as  to  harmonize  with  the  constitution,  and  all  doubt 
and  intendment  must  be  resolved  in  favor  of  their  constitu- 
tionality. The  law  in  question  does  apply  to  the  entire  state, 
and  is  not  confined  to  a  political  subdivision  less  than  the 
whole,  and  cannot  be  denominated  a  "local  law"  for  the  sole 
purpose  of  bringing  it  within  the  influence  of  section  106  in 
order  to  strike  it  down. 

The  next  insistence  is  that  the  proviso  of  section  11  cannot 
be  eliminated  without  striking  down  the  whole  act.  A  careful 
reading  of  the  opinion  will  show  that  we  never  sanctioned  or 
suggested  the  elimination  of  the  entire  proviso;  but  so  much 
thereof  as  retained  the  local  laws,  for  a  limited  purpose,  was 
reconciled  with  the  **''  other  parts  of  the  act.  As  to  the  pen- 
alty features  of  said  proviso,  we  followed  the  Skeggs  case  (154 
Ala.  249,  46  South.  268)  in  holding  that  so  much  thereof  as 
was  complained  of,  as  being  discriminatory  and  incongruous, 
was  administrative,  and  merely  added  that  this  much  of  the 
proviso  could  be  stricken,  without  doing  violence  to  the  whole 
act.  Moreover,  it  must  be  borne  in  mind  that  we  are  not  deal- 
ing with  a  prosecution  under  this  act,  but  with  the  appellant's 
right  to  a  license  to  sell  whisky.  When  discriminations  are 
made  in  the  prosecution  of  violators,  the  question  of  equal  pro- 
tection may  arise,  but  not  until  then — * '  sufficient  unto  the  day 
is  the  evil  thereof."  We  did  not  hold  or  intimate  that  the 
entire  proviso  of  section  11  should  or  could  be  stricken,  but 
only  so  much  thereof  as  provided  for  concurrent  prosecutions. 

The  application  is  overruled. 

MAYFIELD,  J.  I  concur  in  the  affirmance  of  this  case, 
and  in  the  opinion  of  the  court  to  the  effect  that  the  statute 
in  question  was  constitutionally  enacted,  that  it  is  a  general 
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law  and  not  a  local  one,  and  that  for  all  purposes  of  this 
appeal  it  is  a  valid  law.  I  "am  of  the  opinion,  however,  that 
what  is  said  in  the  majority  opinion  with  reference  to  sec- 
tion 11  of  the  act  (Acts  Sp.  Sess.  1907,  p.  75)  is  necessarily 
dictum.  This  section,  if  it  has  any  operation  or  effect  what- 
ever upon  the  law  in  question,  relates  exclusively  to  the  ad- 
ministrative features  of  the  law.  The  section  in  question  is 
not  enacting  at  all.  It  was  intended  solely  as  a  repealing 
section.  Its  only  purpose,  object  or  possible  effect  is  to 
expressly  repeal  certain  other  laws.  The  most  that  can  be 
said  against  it  is  that  it  is  not  so  worded  as  to  make  it  cer- 
tain and  definite  as  to  all  those  laws  intended  to  be  repealed. 
The  worst  that  has  been,  or  can  be,  said  of  it  is  that  it  may 
be  said  to  attempt  the  impossible ;  that  ^**  is,  to  retain  in 
force  and  effect  one  law  which  would  be  inconsistent  with 
another  and  subsequent  one.  I  do  not  think  that  it  attempts 
this;  but  if  it  does,  what  of  it?  It  must  necessarilj'-  fail  in 
the  attempt.  This  failure  does  not  render  either  of  the  laws 
void  or  valid.  They  both  remain  as  they  were  before  the 
futile  attempt. 

It  must  be  remembered  that  this  section  11  is  solely  and 
exclusively  the  repealing  part  of  the  statute  in  question.  It 
is  not  at  all  intended  as,  and  in  fact  is  in  no  wise,  an  enact- 
ing part  of  the  statute  in  question.  It  was  clearly  and  cer- 
tainly not  intended  to  enlarge  or  restrict  the  operation  or 
effect  of  the  statute  in  question,  but  relates  solely  to  other 
and  different  laws;  that  is,  it  attempts  to  repeal  some  other 
laws  and  to  retain  some  others  which  would  otherwise  be 
repealed.  This  section  may  or  may  not  repeal  any  other 
law.  It  may  or  may  not  retain  any  other  one  which  would 
otherwise  be  repealed  without  the  clause  or  section ;  but  what- 
ever effect  it  may  have  on  other  laws,  it  does  and  can  have 
no  eft'ect  on  this  statute  in  question,  of  which  it  is  a  part. 
A  repealing  section  or  clause  of  a  statute  is  not  a  necessary 
part  of  the  statute.  The  statute  may  or  may  not  contain 
such  clause  or  section.  The  statute  is  as  valid  without  it  as 
it  is  with  it :  Lane  v.  Kolb,  92  Ala.  636,  9  South.  873.  The 
repealing  section  or  clause,  if  such  there  be,  may  be  wholly 
valid  or  wholly  void,  without  adding  to  or  detracting  from 
the  validity  or  invalidity  of  the  statute  itself  of  which  it  is 
a  part. 

If  the  section  of  the  act  in  question  attempted  to  limit  or 
to  extend  the  operation  and  effect  of  the  statute  of  which  it  is 
a  part,  there  might  be  some  force  in  the  argument  that  it 
may  render  the  statute  void  by  converting  it  into  a  local  law. 
Besides,  being  a  repealing  section  exclusively,  it  reiterates 
and  declares  that,  not  only  the  statute  of  which  it  is  a  part 
shall  extend  to  the  entire  ^*^  state,  and  shall  be  given  effect 
throughout  the  state,   but   attempts  to   give  effect,   concur- 
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rently  with  it,  to  other  local  statutes  which  may  be  incon- 
sistent in  some  respects  with  certain  provisions  of  the  general 
law.  There  is,  therefore,  no  doubt  that  the  general  law 
applies  to  the  entire  state,  and  to  every  person  in  the  state. 
The  only  doubt  is  whether  the  local  prohibition  laws,  or  parts 
thereof,  are  repealed  or  retained.  The  only  possible  doubt  is 
as  to  the  local,  not  as  to  the  general,  law.  The  proper  time 
to  decide  that  question  is  when  the  constitutionality  of  the 
local  law  is  raised  and  comes  before  us  for  decision. 

Another  potent  reason  why  this  question  should  not  be 
gone  into  on  this  appeal  is  that  the  only  possible  conflict  or 
trouble  between  the  general  and  local  laws  is  as  to  the  penalty 
provided  by  the  respective  laws.  This  is  conceded  and  con- 
fessed by  everyone  to  be  the  only  reason  why  both  laws  can- 
not be  enforced  in  the  same  territory.  This  pertains  exclu- 
sively to  the  administrative  feature  of  the  law.  It  goes  alone 
to  the  efficiency  of  the  enforcement  of  the  law,  and  not  to 
the  prohibitive  or  inhibitive  features  of  the  law.  This  per- 
tains alone  to  the  effect  and  policy,  and  not  to  the  validity, 
of  the  law.  The  law  would  be  perfectly  valid,  though  not 
effective,  without  any  penalty  whatever  for  its  enforcement. 
The  appellant  is  applying  to  a  probate  judge  for  a  license  to 
sell  intoxicating  liquors.  It  is  of  no  concern  to  him,  or  to 
the  probate  judge,  that  no  one  can  be  convicted  or  punished 
for  violating  the  law.  The  only  statute  authorizing  the  pro- 
bate judge  to  issue  him  a  license  has  certainly  been  expressly 
and  impliedly  repealed,  and  the  doubtful  proviso  of  section 
11  makes  no  attempt  to  retain  such  statute  so  repealed.  The 
probate  judge,  without  this  statute,  which  is  clearly  repealed, 
has  no  authority  or  power  to  issue  a  license.  No  court  ought 
to  *^**  compel  him  by  mandamus  to  do  that  which  he  has  no 
right  or  authority  to  do,  nor  can  any  court  restore  to  him 
power  or  authority  which  the  legislature  has  taken  away  from 
him.  It  is  clearly  and  certainly  unlawful  for  any  person  to 
sell  intoxicating  liquors  in  this  state.  I  take  it  that  every 
man,  woman  and  child  in  this  state,  of  average  intelligence, 
who  can  read,  knows  this,  as  matter  of  fact  as  well  as  of 
law,  if  the  statute  in  question  is  constitutionally  enacted. 
That  it  provides  bad  penalties  for  its  violation,  or  inconsistent 
and  contradictory  or  absurd  penalties,  or  no  penalties  at  all, 
and  that  it  cannot  be  enforced,  and  will  therefore  be  a  dead 
letter  on  the  statute  books,  and  though  it  may  not  deter  its 
violation,  yet  it  does  not  authorize  a  probate  judge  to  issue  a 
license  to  one  to  violate  it.  The  last  question  is  the  only  one 
raised  on  this  appeal,  and  the  only  one  that  should  be  decided. 

Should  appellee  issue  a  license  to  appellant  to  sell  intox- 
icating liquors?  This  is  the  only  question  to  be  decided.  If 
appellant  should  violate  the  law,  and  the  state  should  at- 
tempt to  punish  him  therefor,  then  will  be  the  proper  time 
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for  him  to  raise  the  validity  of  the  law  as  to  its  penalty  or 
punishment  provided.  Appellant,  in  an  application  for  a 
license  to  sell  liquors,  has  no  concern  with  the  penal  laws  of 
the  state.  His  rights  and  remedies  are  prescribed  and  de- 
termined by  the  civil  laws  and  remedies.  Yet  the  most  griev- 
ous part  of  appellant's  complaint  is  the  fear  that  two  or  more 
citizens  in  the  future  may  violate  the  criminal  laws  of  the 
state,  and  if  they  do,  that  they  cannot  be  punished  without 
punishing  them  differently,  because  of  section  11  of  the  pro- 
hibition statute — that  this  would  violate  the  "equal  protec- 
tion" clause  of  the  fourteenth  amendment  of  the  federal 
constitution,  as  well  as  the  provisions  of  the  state  constitu- 
tion as  to  the  passage  by  the  legislature  *^^  of  general  and 
local  laws.  Is  this  sufficient,  if  true,  to  authorize  the  probate 
judge  to  issue  to  him  a  license?  If  the  license  should  issue, 
would  it  prevent  the  prospective  calamity?  Will  it  not  be 
time  enough  to  consider  these  grave  constitutional  questions 
when  some  unfortunate  or  lawless  citizen  violates  the  crim- 
inal law,  and  the  state  undertakes  to  punish  him  for  his 
offense?  Are  we  to  pass  upon  these  questions  before  they 
arise?  Can  anything  we  say  or  decide,  in  this  case,  bind  or 
protect  the  state  or  any  citizen  as  to  his  constitutional  rights, 
if  he  be  so  unfortunate  as  to  be  put  on  trial  for  violating  the 
prohibition  laws  of  the  state? 

Appellant  and  the  probate  judge  to  whom  he  applied  for 
a  license,  the  circuit  or  city  court  to  which  he  applied  for 
mandamus  to  compel  the  probate  judge  to  issue  a  license  to 
sell  liquors,  and  this  court  on  the  appeal,  have  no  concern 
as  to  the  prohibition  law,  except  to  determine  whether  or  not 
it  repealed  section  5760  and  subdivision  59  of  section  2361 
of  the  Code  of  1907.  These  are  the  statutes  with  which  ap- 
pellant is  concerned.  If  these  statutes  are  now  in  force,  he 
is  unquestionably  entitled  to  a  license  to  sell  liquors,  provided 
he  complies  with  the  requirements  therein  specified.  If  they 
are  not  in  force,  then  he  has  no  right  to  a  license,  and  the 
probate  judge  no  authority  to  issue  same.  So  these  are  the 
statutes  directly  in  question,  and  not  the  prohibition  statute. 
If  the  prohibition  statute  in  question  repealed  the  sections  of 
the  Code  expressly  or  by  implication,  then  appellant  was  not 
entitled  to  a  license,  and  the  probate  judge  was  without  au- 
thority to  issue  a  license.  If  the  prohibition  statute  was  con- 
stitutionally enacted,  and  as  to  this  there  is  no  doubt,  because 
this  court  has  several  times  decided  that  it  was,  then  there 
can  be  no  doubt  that  these  sections  of  the  Code,  which  alone 
authorize  and  provide  for  the  issuance  of  a  license  to  sell 
^^^  liquors,  were  repealed.  Section  1  of  the  prohibition  law 
clearly  and  certainly  repeals  these  sections  of  the  Code  by 
implication,  and  section  11  of  the  same  act  repeals  them 
expressly.    As  to  any  question  raised  on  this  appeal,  it  is 
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wholly  immaterial  whether  the  prohibition  law  prescribes  any 
penalty  at  all,  or  whether  it  provides  inconsistent  or  redun- 
dant penalties,  which  cannot  be  enforced  without  violating  the 
federal  or  state  constitutions. 

Hence  the  only  questions  that  could  be  properly  raised  or 
decided  on  this  appeal,  relative  to  the  prohibition  law,  are: 
].  -Was  it  constitutionally  enacted?  2.  Did  it  repeal  the 
sections  of  the  Code  authorizing  and  regulating  the  issuance 
of  a  license  to  sell  intoxicating  liquors?  All  other  questions 
as  to  such  statute  are  wholly  immaterial,  and  whatever  can 
be  said  in  the  decision  of  this  case  is  purely  gratuitous  and 
mere  dictum. 


Tlie  Tra^c  in  Intoxicating  Liquors  is  a  proper  subject  of  police  regii- 
lation,  and  may  be  controlled,  restricted  or  even  prohibited,  without 
violating  any  constitutional  right:  Beauvoir  Club  v.  State,  148  Ala. 
€43,  121  Am.  St.  Eep.  82;  State  v.  Herring,  145  N.  C.  418,  122  Am.  St. 
Eep.  461;  People  v.  McBride,  234  111.  146,  123  Am.  St.  Eep.  82;  Marks 
V.  State,  159  Ala.  71,  133  Am.  St.  Eep.  20. 

Local  and  General  Laws  are  discussed  in  the  notes  to  State  v.  EUet, 
21  Am.  St.  Eep.  780;  Sanitary  Dist.  of  Chicago  v.  Eay,  93  Am.  St. 
Bep.  106. 


STATE  V.  FOWLER. 

[160  Ala.  186,  48  South.  985.] 

OFFICERS — Acceptance    or    Withdrawal    of    Resignation. — A 

contingent  or  prospective  resignation  of  a  public  oflEice  may  be  with- 
drawn at  any  time  before  it  is  accepted,  but  an  unconditional  resigna- 
tion takes  effect  immediately  without  the  necessity  of  an  acceptance. 
<p.  92.) 

OFFICERS — Acceptance  or  Withdrawal  of  Resignation. — If  the 
clerk  of  a  court  resigns  his  office  to  become  effective  only  upon  ac- 
ceptance by  the  judge,  and  the  judge  accepts  the  resignation  to  take 
effect  upon  a  future  day,  the  clerk  may  withdraw  his  resignation  be- 
fore the  arrival  of  the  day  so  fixed,     (p.  92.) 

Quo  warranto  by  the  state,  on  the  relation  of  D.  C.  Almon 
against  James  S.  Fowler,  clerk  of  the  circuit  court. 

Lowe  &  Tidwell,  W.  H.  Long,  Jr.,  and  Kirk,  Carmichael 
&  Rather,  for  the  appellant. 

Brown  &  Kyle,  Callahan  &  Harris  and  E.  W.  Godbey,  for 
the  appellee. 

188  ANDERSON,  J.  An  unconditional  resignation  of  a 
public  office,  to  take  effect  immediately,  cannot  be  withdrawn, 
even  with  the  consent  of  the  power  authorized  to  accept  it, 
and  it  does  not  seem  to  be  material  that  the  resignation  had 
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not  been  accepted:  State  v.  Fitts,  49  Ala.  402;  23  Am.  &  Eng. 
Ency.  of  Law,  424.  A  contingent  or  a  prospective  resigna- 
tion, however,  can  be  withdrawn  at  any  time  before  it  is 
accepted:  29  Cyc.  1404.  There  are  some  authorities,  how- 
ever, holding  that  a  resignation  of  a  public  office  does  not 
take  effect  until  an  acceptance,  among  which  will  be  found 
the  leading  case  of  State  v.  Clayton,  27  Kan.  442,  41  Am. 
Rep.  418.  But  our  court  has,  by  the  Fitts  case  (49  Ala.  402), 
become  committed  to  the  doctrine  that  an  acceptance  is  not 
necessary,  when  the  resignation  is  unconditional  and  goes 
into  effect  immediately. 

i8»  Yhe  resignation,  in  the  case  at  bar,  was  not  uncondi- 
tional, as  was  the  one  in  the  Fitts  case  (49  Ala.  402),  but 
was  to  become  final  and  effective  only  upon  the  acceptance 
by  the  judge.  An  unconditional  acceptance  by  the  judge 
would  have  rendered  the  resignation  conclusive  and  effective ; 
but  while  the  acceptance  was  indorsed  by  the  judge  August 
21,  1908,  it  was  conditional,  in  that  its  operation  and  effect 
was  postponed  until  September  19,  1908.  The  acceptance  not 
becoming  effective  until  said  19th  of  September,  the  respond- 
ent had  the  right  to  withdraw  said  resignation,  which  he  did 
on  the  12th  of  September,  1908.  The  resignation  was  by  itS' 
terms  to  take  effect  only  upon  the  acceptance  by  the  judge, 
and  the  judge  having  made  the  acceptance  effective  upon  a 
future  day,  the  respondent  had  the  right  to  withdraw  said 
resignation  before  the  arrival  of  the  date  fixed  by  the  judge. 
The  resignation  did  not  take  effect  immediately,  but  was  sub- 
ject to  the  acceptance  of  the  judge,  and  effective  only  upon 
the  time  designated  by  him,  and  was  withdrawn  before  the 
said  acceptance,  by  its  very  terms,  became  effective. 

The  case  of  Murray  v.  State,  115  Tenn.  303,  89  S.  W.  101, 
5  Ann.  Cas.  687,  is  unlike  the  case  at  bar.  There  the  officer 
requested  that  the  resignation  be  acted  upon  at  once  by  the 
judge  of  the  county  court,  and  it  appears  that  it  was  on 
that  day  unconditionally  accepted,  and  the  opinion,  following 
State  V.  Grace,  113  Tenn.  9,  82  S.  W.  485,  seems  to  have 
stressed  the  fact  that  the  acceptance  of  the  resignation  ipso 
facto  vacated  the  office.  Here  we  had  no  unconditional  ac- 
ceptance, but  one  which,  by  its  own  terms,  was  not  to  become 
eff'eetive  until  a  subsequent  day. 

The  trial  court  properly  gave  the  general  charge  requested 
by  the  relator,  and  the  judgment  is  affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


That  the  Resignation  of  a  Public  Office  may  he  Withdrawn  bj  the 
officer  before  its  acceptance,  see  Jernigan  v.  Stickley,  80  S.  C.  64,  128 
Am.  St.  Kep.  855,  and  cases  cited  in  the  cross-reference  note  thereto. 
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PLANTERS'  CHEMICAL  AND  OIL  COMPANY  v.  WAL- 
LER &  CO. 

[160  Ala.  217,  49  South.  89.] 

GARNISHMENT — What  Debt  will  Sustain. — A  debt  due  a  non- 
resident corporation  from  a  resident  corporation,  on  a  contract  be- 
tween them  made  at  the  domicile  of  the  latter,  is  a  demand  upon  which 
debt  or  indebitatus  assumpsit  can  be  maintained,  and  hence  ordi- 
narily such  as  may  be  reached  by  garnishment,     (p.  94.) 

GARNISHMENT — Debt  Due  Nonresident  Defendant. — Assum- 
ing that  ordinarily  the  situs  of  a  debt  is  constructively  with  the  cred- 
itor to  whom  it  belongs,  yet  it  is  within  the  power  of  the  sovereign 
of  the  debtor,  by  reason  of  its  control  over  its  own  resident  citizens, 
to  pass  laws  subjecting  the  debt  to  seizure  within  its  territorial  sover- 
eignty     (p.  94  ) 

GARNISHMENT. — A  Debt  Due  a  Nonresident  Corporation  on 
a  contract  made  in  this  state  between  it  and  a  resident  corporation 
may  be  garnished  in  the  hands  of  the  latter,     (pp.  94,  97.) 

GARNISHMENT. — In  Proceedings  to  Garnish  a  Debt  Due  a 
Nonresident  defendant,  wherein  the  garnishee  answers  indebtedness 
but  the  defendant  limits  his  appearance  specially  for  the  purpose  of 
dissolving  the  garnishment,  the  court  has  power  to  ascertain  and 
declare  the  amount  of  the  plaintiff's  debt  sought  to  be  enforced  by  the 
atlaehment  and  to  render  a  judgment  condemning  the  debt  due  to  the 
defendant  by  the  garnishee,  but  cannot  render  a  personal  judgment 
against  the  defendant,     (pp.  96,  97.) 

Cecil  Browne,  for  the  appellant. 

Whitson  &  Harrison,  for  the  appellee. 

219  DENSON,  J.  Planters'  Chemical  and  Oil  Company, 
an  Alabama  corporation,  with  its  home  office  at  Talladega, 
Alabama,  commenced  its  action  by  attachment  in  the  city 
court  of  Talladega,  against  A.  Waller  &  Co.,  a  Kentucky  cor- 
poration, with  its  home  office  at  Henderson,  Kentucky,  for 
the  purpose  of  collecting  a  debt  claimed  to  be  due  it  by  the 
defendant.  The  attachment  was  executed  by  summoning  J. 
F.  Hanks  Company,  an  Alabama  corporation,  with  home 
office  at  Talladega,  Alabama,  to  answer  as  garnishee :  Code 
1896,  sec.  540.  The  garnishee  answered  indebtedness,  in  the 
sum  of  five  hundred  and  forty-five  dollars  and  fifty-four 
cents  on  a  contract  made  by  it  with  the  defendant  in  the 
city  of  Talladega,  Alabama.  It  appeared  that  proper  publi- 
cation of  the  attachment  and  levy  thereof  by  garnishment 
was  made  as  to  the  defendant :  Code  1896,  sec.  531.  Motions 
were  made  by  both  the  defendant  and  garnishee,  in  the  city 
court,  to  dissolve  the  garnishment  and  discharge  the  gar- 
nishee ;  the  defendant  limiting  its  appearance  especially  for 
this  purpose.  220  ^j^g  motions  were  predicated  upon  the 
ground  that  the  defendant  was  a  nonresident  and  no  per- 
sonal service  was  had  upon  it.  Upon  the  hearing,  the  court 
granted  the  motions,  and  declined  to  enter  judgment  by  de- 
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fault  for  the  plaintiff,  and  upon  the  plaintiff's  declining  'to 
proceed  further,  dismissed  the  suit.     Wherefore  this  appeal. 

It  is  provided  by  our  statute  that  suit  can  be  commenced 
against  a  nonresident  by  attachment  (Code  1896,  sec.  525)  ; 
and  in  respect  to  the  execution  or  levy  of  attachments,  sec- 
tion 540  of  the  Code  of  1896  (section  2940,  Code  of  1907) 
provides  that  they  "may  be  levied  on  real  estate,  or  on  per- 
sonal property  of  the  defendant,  or  may  be  executed  by  sum- 
moning any  person  indebted  to  the  defendant,  or  liable  to 
him  on  a  contract  for  the  delivery  of  personal  property,  or 
on  a  contract  payable  in  personal  property,  or  a  person  hav- 
ing in  his  possession  or  under  his  control  any  money  or  effects 
belonging  to  the  defendant :  See,  also,  section  2175  of  the  Code 
of  1896.  It  cannot  be  questioned  that  the  demand  or  debt 
disclosed  by  the  garnishee's  answer  falls  within  the  pro- 
visions of  the  statute  above  cited  and  set  out.  Indeed,  it  is 
a  demand  upon  which  the  defendant  might  maintain  debt 
or  indebitatus  assumpsit,  and  therefore  ordinarily  is  such  a 
one  as  mav  be  reached  by  garnishment:  Archer  v.  People's 
Bank,  88  Ala.  249,  7  South.  53. 

From  the  insistence  here  made  by  the  appellee's  counsel, 
it  seems  that  the  city  court,  in  dismissing  the  garnishment, 
proceeded  upon  the  theory  that  the  situs  of  the  debt,  con- 
fessed by  the  answer  as  being  due  by  the  garnishee,  was  at 
the  domicile  of  the  defendant,  and  that  the  jurisdiction  of 
the  court  to  subject  the  debt  due,  by  process  of  garnishment, 
should  be  measured  by  that  fact,  and  therefore  the  court,  in 
the  case  at  bar,  was  without  jurisdiction  in  the  premises,  not- 
withstanding the  garnishee  ^^^  is  a  resident  corporation  and 
made  the  contract,  by  which  the  debt  accrued  to  the  defend- 
ant, in  the  city  of  Talladega,  Alabama.  The  exigencies  of 
this  case,  we  think,  do  not  require,  nor  are  we  disposed  to 
enter  into,  an  extended  discussion  of  this  theory.  The  fol- 
lowing cases  decided  by  the  supreme  court  of  the  United 
States  may  be  profitably  consulted  by  those  desirous  of  pur- 
suing the  question:  Harris  v.  Balk,  198  U.  S.  215,  25  Sup.  Ct. 
Rep.  652,  49  L.  ed.  1023,  3  Ann.  Cas.  1084;  Louisville  etc. 
R.  R.  Co.  v.  Deer,  200  U.  S.  176,  26  Sup.  Ct.  Rep.  207,  50 
L.  ed.  426;  Chicago  etc.  P.  Co.  v.  Sturm,  174  U.  S.  710,  17 
Sup.  Ct.  Rep.  797,  43  L.  ed.  1144. 

Assuming  that,  generally  speaking,  the  situs  of  a  debt  is 
constructively  with  the  creditor  to  whom  it  belongs,  "yet  it 
is  within  the  competency  of  the  sovereign  of  the  debtor,  by 
reason  of  its  control  over  its  own  resident  citizens,  to  pass 
laws  subjecting  the  debt  to  seizure  within  its  territorial  sov- 
ereignty." This,  as  we  have  seen  from  the  statute  above 
quoted,  Alabama  has  done :  Reimers  v.  Seatco  Mfg.  Co.,  70 
Fed.  573,  17  C.  C.  A.  228.  30  L.  R.  A.  364,  37  U.  S.  App. 
426 ;  Bragg  v.  Gaynor,  85  Wis.  468,  55  N.  W.  919,  21  L.  R.  A. 
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161 ;  Newland  v.  Circuit  Judge,  85  Mich.  151,  48  N.  W.  544. 
In  the  case  of  Harris  v.  Balk,  198  U.  S.  215,  25  Sup.  Ct.  Rep. 
652,  49  L.  ed.  1023,  3  Ann.  Cas.  1084,  the  supreme  court  of 
the  United  States  said:  "If  there  be  a  law  of  the  state  pro- 
viding for  the  attachment  of  the  debt,  then,  if  the  garnishee 
be  found  in  that  state  and  process  be  personally  served  on 
him  therein,  we  think  the  court  thereby  acquires  jurisdiction 
over  him.  and  can  garnish  the  debt  due  from  him  to  the 
debtor  of  the  plaintiff,  and  condemn  it,  provided  the  gar- 
nishee could  himself  be  sued  by  his  creditor  in  that  state. 
We  do  not  see  how  the  question  of  jurisdiction  vel  non  can 
properly  be  made  to  depend  upon  the  so-called  original  situs 
of  the  debt,  or  upon  the  character  of  the  stay  of  the  gar- 
nishee, whether  temporary  or  permanent,  ^^^  in  the  state 
where  the  attachment  is  issued.  Power  over  the  person  of 
the  garnishee  confers  jurisdiction  on  the  courts  of  the  state 
where  the  writ  issued:  Chicago  etc.  Co.  v.  Sturm,  174  U.  S. 
710,  17  Sup.  Ct.  Rep.  797,  43  L.  ed.  1144."  It  is  true  that 
that  case  was  one  between  individuals,  but  it  will  be  borne 
in  mind  that  the  garnishee  in  the  case  in  judgment  is  a  resi- 
dent corporation.  Our  statutes  make  ample  provision  for 
service  of  process  on  such  corporation ;  and  so  the  case  in  hand 
cannot,  merely  because  the  garnishee  is  a  corporation,  be 
made  an  exception  to  the  principle  laid  down  in  the  Harris- 
Balk  case. 

But  appellee's  counsel  insist  that  this  court  is  fully  com- 
mitted to  the  doctrine  that  a  state  court  cannot,  in  attach- 
ment proceedings,  condemn  a  debt  due  by  an  Alabama  cor- 
poration or  a  resident  individual  to  a  nonresident.  Among 
the  cases  cited  by  counsel  in  support  of  the  insistence  are 
Louisville  etc.  R.  R.  Co.  v.  Dooley,  78  Ala.  524,  Alabama  etc. 
R.  R.  Co.  V.  Chumley,  92  Ala.  317,  9  South.  238,  Louisville 
etc.  R.  R.  Co.  V.  Steiner  &  Lobman,  128  Ala.  353,  30  South. 
741,  and  Louisville  etc.  R.  R.  Co.  v.  Nash,  118  Ala.  477,  72 
Am.  St.  Rep.  181,  23  South.  825,  41  L.  R.  A.  331.  In  each 
of  these  cases  the  proposition  involved  was  the  service  of  an 
attachment  upon  a  garnishee  which  was  a  nonresident  of  the 
state  in  which  the  suit  was  instituted.  While  it  is  true,  in 
Dooley 's  case  (78  Ala.  524),  that  the  garnishee  was  doing 
business  in  the  state  where  the  attachment  was  issued,  yet 
upon  this  point  in  that  case  this  court  said:  "Our  statute 
had  made  no  provision  for  the  service  of  process  on  a  foreign 
corporation  to  reach  a  debt  such  as  this  was  and  is" — the  only 
mode  of  service  provided  being  in  respect  to  "causes  of  action 
originating  in  this  state,  or  on  contracts  entered  into  with 
reference  to  a  subject  matter  within  this  state."  The  Chum- 
ley case  (92  Ala.  317,  9  South.  238)  was  one  where  the  plain- 
tiff was  a  resident  of  Alabama  and  the  defendant  an  Alabama 
corporation;  ^-^  and  the  debt  due  had  been  garnished  in  a 
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Tennessee  court  and  there  subjected  to  payment  of  a  debt 
due  by  Chumley  to  one  of  his  creditors.  It  was  shown  that 
the  debt  between  the  plaintiff  and  the  defendant  was  con- 
tracted and  payable  in  Alabama.  The  court  held  that  the 
Tennessee  judgment  was  not  binding  here.  In  the  Nash  case 
(118  Ala.  477,  72  Am.  St.  Rep.  181,  23  South.  825,  41  L. 
R.  A.  331)  the  plaintiff  was  a  resident  of  Alabama,  and  the 
defendant,  a  Kentucky  corporation,  was  indebted  to  plaintiff 
for  work  and  labor  done  in  Alabama.  The  defendant  set  up, 
in  bar  of  plaintiff's  cause  of  action,  a  judgment  against  it 
in  a  garnishment  proceeding,  at  the  suit  of  one  of  Nash's 
creditors  in  the  state  of  Tennessee,  notice  to  the  defendant 
in  that  proceeding  having  been  given  by  publication.  In  the 
case  of  Louisville  etc.  R.  R.  Co.  v.  Steiner  &  Lobman,  128 
Ala.  353,  30  South.  711,  the  defendants  were  nonresidents  and 
the  garnishee  was  a  nonresident  corporation.  The  garnishee 
answered  indebtedness  on  a  contract  made  and  to  be  per- 
formed in  the  state  of  Florida,  and  set  up  the  fact  that  it 
had  been  garnished  in  the  courts  of  that  state  to  subject  the 
same  indebtedness.  The  trial  court  held  that  the  answer 
showed  no  sufficient  reason  why  it  should  not  proceed  to  judg- 
ment against  the  garnishee,  and  rendered  judgnnent  accord- 
ingly. This  court,  on  appeal,  reversed  the  judgment.  From 
the  opinion  in  the  ease  (rendered  by  Sharpe,  J.)  it  appears 
that  the  judgment  of  reversal  was  based  upon  the  theory  that 
the  trial  court  had  no  jurisdiction  of  the  subject  matter  of 
the  garnishment,  first,  because  the  contract  by  which  the  debt 
accrued  was  not  made  in  this  state,  and  was  in  no  part  to  be 
performed  in  this  state;  and,  second,  the  garnishee  was  a 
nonresident  corporation. 

The  court  entertains  the  opinions  that  these  cases  (properly 
understood  and  correctly  interpreted)  do  not  dominate  the 
present  case ;  but  they  do  bring  clearly  in  view  the  line  of 
cleavage  between  them  and  that  class  of  ^^■*  cases  where  (as 
in  the  case  in  judgment)  the  garnishee  resides  in  this  state 
and  the  debt  was  contracted  in  this  state,  one  or  both.  This 
view  harmonizes  with  our  statute,  which  provides  for  the 
attachment  of  debts  due  to  nonresident  defendants,  and  is, 
we  think,  fortified  by  other  decisions  of  this  court :  East  Ten- 
nessee etc.  Co.  V.  Kennedy,  83  Ala.  462,  3  Am.  St.  Rep.  755, 
3  South.  852;  Georgia  &  A,  R.  R.  Co.  v.  StoUenwerck,  122 
Ala.  539,  25  South.  258.  Our  statute  having  made  provision 
for  the  attachment  of  debts  due  to  nonresident  defendants, 
and  the  garnishee  being  a  resident  of  the  state,  and  process 
having  been  perfected  upon  it  as  required  by  law,  and  the 
defendant,  although  a  nonresident  corporation,  having  been, 
in  accordance  with  our  statutes  in  such  cases  made  and  pro- 
vided, duly  and  legally  notified  by  publication  of  the  attach- 
ment and  the  execution  thereof  by  garnishment,  from  these 
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premises,  and  upon  the  foregoing  considerations,  it  seems  to 
us  that  it  must  follow,  as  a  logical  conclusion,  that  the  city 
court  obtained  jurisdiction  over  the  subject  matter  of  the 
garnishment,  and  therefore  committed  reversible  error  in 
dismissing  the  garnishment  and  in  discharging  the  garnishee. 

The  garnishee  having  answered  indebtedness,  and  the  de- 
fendant appearing  not  to  defend  the  suit,  then,  under  the 
rule  as  laid  down  in  Exchange  Nat.  Bank  v.  Clements,  109 
Ala.  270,  280,  19  South.  814,  the  city  court  is  vested  with  the 
power  and  jurisdiction  (and  it  would  be  its  duty)  to  pro- 
ceed to  ascertain  and  declare  the  amount  of  the  plaintiff's 
debt  sought  to  be  enforced  by  the  attachment,  and  to  render 
a  judgment  condemning  the  debt  due  to  the  defendant  by 
the  g.arnishee,  in  the  garnishee's  hands.  Of  course,  there  can 
be  no  personal  judgment  without  a  general  appearance  on 
the  part  of  the  defendant.  The  judgment  can  go  no  further 
than  a  condemnation  of  the  debt  to  the  satisfaction  of  the 
^^^  plaintiff's  demand:  De  Arman  v.  Massev,  151  Ala.  639, 
44  South.  688 ;  Southern  Ry.  Co.  v.  Ward,  123  Ala.  400,  82 
Am.  St.  Rep.  129,  26  South.  234 ;  Kress  v.  Porter,  132  Ala. 
577,  31  South.  377. 

The  judgment  of  the  city  court  will  be  reversed,  and  the 
cause  remanded. 

Tyson,  C.  J.,  and  Dowdell,  Simpson,  Anderson  and  May- 
field,  JJ.,  concur. 

McCLELLAN,  J.  I  concur  in  the  conclusion  that  the  city 
court  obtained  jurisdiction  to  subject,  by  garnishment,  the 
debt  due  the  nonresident  defendant  to  the  payment  of  the 
plaintiff' 's  demand.  A  full  statement  of  the  reasons  for  my 
concurrence  will  be  found  in  Shuttleworth  &  Co.  v.  Marx  & 
Co.,  159  Ala.  418,  49  South.  83. 

It  seems  to  me  that  the  majority,  in  this  case,  have  not 
taken,  in  decision,  the  real  question  raised  on  this  appeal, 
and  that,  in  consequence,  the  attempted  differentiation,  as 
upon  the  facts  appearing,  of  the  Dooley,  Chumley  and  Nash 
cases,  will  only  result  in  uncertainty  as  to  what  is  the  real 
state  of  the  law  upon  the  question  presented  by  this  appeal. 
That  the  Dooley,  Chumley  and  Nash  cases  affirm  that  the 
^' situs  of  a  debt,  in  the  absence  of  stipulation  to  the  con- 
trary, is  the  domicile  of  the  creditor,"  cannot  be  doubted 
even  by  the  most  casual  reader  of  those  decisions.  Indeed,  in 
the  Nash  case.  Chief  Justice  Brickell  devotes,  additionally 
to  express  reference  to  and  restatement  of  the  holdings  in  the 
Dooley  and  Chumley  cases,  many  pages  of  discussion  to  the 
question  of  situs  of  a  debt  for  purpose  of  acquiring  juris- 
diction of  a  nonresident  creditor.  If  these  announcements  be 
pure  dicta  in  those  cases,  a  view  not,  in  my  opinion,  sup- 
ported by  them,  we  should  so  state,  that  ^'*^  these  decisions 
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may  not,  on  the  point  under  consideration,  be  hereafter  used 
as  authority  for  a  conclusion  immediately  contrary  to  what 
is  the  effect  of  the  holding  in  this  case. 

In  the  absence  of  voluntary  appearance  by  or  service  upon 
a  nonresident  of  this  state,  there  is  but  one  method  by  which 
jurisdiction  to  render  a  valid  binding  judgment,  dealing  with 
his  interests  or  rights,  can  be  acquired,  and  that  is  that  prop- 
erty of  the  nonresident  is  within  the  process  power — juris- 
diction— of  a  competent  court  of  this  state.  Hence  in  this 
case  the  question  is:  Was  the  debt,  due  the  defendant  from 
the  garnishee,  property  of  the  defendant  within  the  process 
power  of  the  city  court,  the  garnishee  being  subject  to  the 
service  thereof?  If  the  situs  of  the  debt  was  at  the  domicile, 
of  the  nonresident  defendant,  as  the  Dooley,  Chumley.  and 
Nash  cases  expressly  hold,  then  the  city  court  was  without 
jurisdiction  to  condemn  that  debt  to  the  satisfaction  of  plain- 
tiff's demand,  and  hence  to  discharge  the  nonresident  de- 
fendant's debtor,  the  garnishee. 

Our  statutes,  referred  to  in  the  opinion  of  the  majority, 
warrant  the  attachment  by  garnishment  of  debts  due  non- 
residents, as  well  as  residents,  of  this  state ;  but  this  statutory 
status  was,  in  substance,  the  same  when  the  Dooley,  Chumley 
and  Nash  cases  were  delivered  here.  Regardless  of  this  fact, 
however,  it  cannot  be  that  an  enactment  of  this  state  can 
change  the  situs  of  property  outside  the  state.  This  prop- 
osition is  conclusively  stated  and  maintained  by  Brickell, 
C.  J.,  in  the  Nash  ease  (118  Ala.  477,  72  Am.  St.  Rep.  181, 
23  South.  825,  41  L.  R.  A.  331).  In  the  Shuttleworth-Marx 
case  the  writer  has,  at  perhaps  unnecessary  length,  reviewed 
the  cases  of  Harris  v.  Balk  and  C,  R.  I.  &  P.  R.  R.  v.  Sturm ; 
and  under  their  influence  the  opinion  is  entertained  that,  if 
we  enforce  the  doctrine  of  situs  as  declared  in  ^^"^  the  Dooley, 
Chumley  and  Nash  cases,  and  at  the  same  time  yield,  as  we 
must,  to  the  authority  of  Harris  v.  Balk,  two  kinds  of  at- 
tachment law  would  prevail  in  this  state. 

I  am  unwilling  to,  in  effect,  close  our  courts  to  our  own 
people,  when  under  the  **full  faith  and  credit  clause"  of 
the  federal  constitution,  our  courts  must  yield  obedience  to 
judgments  pronounced  by  other  tribunals  alone  obtaining 
jurisdiction  to  subject  a  nonresident's  property  by  garnish- 
ment served  on  his  debtor ;  and  this  view  is  attained  under 
necessity,  as  indicated,  rather  than  upon  assurance  that  the 
stated  doctrine  of  the  Dooley,  Chumley  and  Nash  cases  is 
unsound.  If  in  fact  sound,  the  mentioned  necessity  still 
exists,  and  must,  it  seems  to  me,  work  the  departure  from 
them  that  fairness  to  our  courts  and  people  dictates. 


The  Sittis  of  Debts  for  Purposes  of  Garnishment  is  the  subject  of  a 
note  to  National  Bank  v.  Furtick,  69  Am.  St.  Kep.  113.  While,  gen- 
erally speaking,  the  situs  of  a  debt  is  constructively  with  the  creditor 
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to  whom  it  belongs,  it  is  within  the  power  of  the  sovereign  of  the 
residence  of  the  debtor,  by  reason  of  its  control  over  its  own  residents, 
to  pass  laws  subjecting  the  debt  to  seizure  within  its  territorial 
limits:  Baltimore  etc.  E.  E.  Co.  v.  Allen,  58  W.  Va.  388,  112  Am.  St. 
Eep.  975.  The  situs  of  a  debt  for  the  purposes  of  garnishment  is,  ac- 
cording to  Kansas  City  etc.  Ey.  Co.  v.  Parker,  69  Ark.  401,  86  Am. 
St.  Eep.  205,  not  only  at  the  domicile  of  the  debtor,  but  in  any  state 
in  which  the  garnishee  may  be  found,  provided  the  law  of  that  state 
permits  the  debtor  to  be  garnished,  and  the  court  acquires  jurisdiction 
over  the  garnishee  through  his  voluntary  appearance  or  actual  ser- 
vice of  process  upon  him  within  the  state.  For  other  recent  authori- 
ties on  this  question,  see  Harvey  v.  Thompson,  128  Ga.  147,  119  Am. 
St.  Eep.  373;  Biggert  v.  Straub,  193  Mass.  77,  118  Am.  St.  Eep.  449; 
Larson  v.  O'Hara,  98  Minn.  71,  116  Am.  St.  Eep.  342.  That  a  resident 
trustee  is  chargeable  upon  a  debt  payable  to  a  nonresident  in  the  state 
of  his  domicile,  see  Hawley  v.  Hurd,  72  Vt.  122,  82  Am.  St.  Eep.  922. 
And  that  garnishment  process  can  be  successfully  adopted  against  ac- 
counts payable  to  a  foreign  railroad  corporation  arising  out  of  the 
conduct  of  interstate  commerce,  see  Johnson  v.  Union  Pac.  E.  E.  Co., 
29  E.  I.  80,  132  Am.  St.  Eep.  799. 


COKER  V.  COKER. 

[160  Ala.  269,  49  South.  684.] 

HOMESTEAD. — A  Woman  Who  Lived  Apart  from  Her  Hus- 
band two  years  prior  to  his  death,  without  any  dissolution  of  the  mar- 
riage, is  nevertheless  entitled  to  a  homestead  exemption  in  his  estate, 
(p.  100.) 

J".  A.  Embry  and  John  H.  Miller,  for  the  appellant. 
J.  P.  Montgomery,  for  the  appellee. 

2«»  DENSON,  J.  This  is  an  appeal  from  a  decree  of  the 
probate  court  of  St.  Clair  county,  confirming  the  report  ^"^^  of 
commissioners,  allotting  forty  acres  of  land  to  the  widow  of 
a  deceased  owner  as  exempt  to  her  under  section  4197  of  the 
Code  of  1907.  Assuming  that  the  record  propQfly  presents 
the  question  for  review,  the  sole  question  for  determination 
is  whether  a  widow,  who  had  lived  apart  from  the  husband 
for  two  years  or  more  prior  to  his  death,  but  between  whom 
and  the  husband  there  had  been  no  dissolution  of  the  marital 
relations,  is  entitled  to  a  homestead  exemption. 

AVe  regard  the  question  as  being  ruled  in  the  affirmative 
by  the  decision  in  the  case  of  Nolen  v.  Doss;  133  Ala.  259,  31 
South.  969.  It  was  there  urged,  upon  the  grounds  made  the 
basis  of  the  contention  in  this  case,  that  the  widow  was  not 
entitled  to  share  in  the  distribution  of  the  husband's  personal 
estate.  The  court,  speaking  through  the  present  chief  jus- 
tice, said:  "The  law  as  it  is  written  is  plain,  and  it  is  not 
within  the  province  of  the  court  to  ingraft  upon  it  any  ex- 
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•ceptions.  As  long  as  the  marital  relation  in  law  continues, 
just  so  long  the  rights  of  the  wife  under  this  statute  exist." 
The  principle  is  the  same  in  respect  to  the  rights  of  the  widow 
to  have  realty  of  the  husband  exempt  to  her.  The  statute 
does  not  make  separation  terminate  the  widow's  right,  and  it 
would  be  judicial  legislation  if  the  courts  should  do  so. 

There  is  no  error  in  the  decree,  and  it  is  accordingly  af- 
firmed. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


For  Authorities  tipon  the  Question  Decided  in  the  Principal  case,  see 
Buffv  V.  Harris,  65  Ark.  251,  67  Am.  St.  Eep.  925;  Prater  v.  Prater," 
87  Tenn.  78,  10  Am.  St.  Eep.  623;  Atkinson  v.  Atkinson,  40  K  H.  249, 
77  Am.  Dec.  712;  note  to  Succession  of  Christie,  96  Am.  Dec.  414. 


CABLE  COMPANY  OF  ALABAMA  v.  GRIFFITTS. 

[160  Ala.   315,  49   South.  577.] 

DETINUE — Necessity  of  Possession  in  Defendant. — Ordinarily 
the  defendant  must  have  actual  possession  of  the  chattel,  or  control- 
ling power  over  it,  at  the  time  when  detinue  is  brought.  But  if,  hav- 
ing had  actual  possession  previous  to  the  demand  or  suit  brought,  he 
has  wrongfully,  or  to  elude  the  action,  parted  with  the  property, 
detinue  may  still  be  maintained  against  them.     (p.  101.) 

DETINUE — Defendant  Who  has  Parted  With  Possession. — The 
vendor  of  a  piano  under  a  conditional  sale  may  maintain  detinue 
against  the  vendee,  who  has  given  the  piano  to  his  wife  in  violation 
of  his  agreement  not  to  part  with  possession  without  the  vendor's 
consent,     (p.  101.) 

CONDITIONAL  SALE — Waiver  of  Change  of  Possession. — The 
fact  that  the  sales  agent  of  a  vendor  of  a  piano  knew  at  the  time  of 
its  conditional  sale  that  the  purchaser  contemplated  a  gift  of  the  in- 
strument to  his  wife  does  not  tend  to  show  any  waiver  by  the  vendor 
of  the  agreement  by  the  vendee  not  to  change  the  possession,  (pp. 
101,  102.) 

O.  Kyle,  S.  A.  Lynn  and  Robert  E.  Smith,  for  the  appellant. 

Callahan  &  Harris,  for  the  appellee. 

3i«  McCLELLAN,  J.  Detinue,  by  the  vendor  (appellant) 
against  vendee  (appellee)  on  conditional  sale,  for  the  recovery 
of  a  piano.  There  was  default  in  meeting  the  condition  to 
the  vesting  of  title,  viz.,  payment  in  full  of  the  purchase 
price.  If  the  action  to  recover  the  property  was  brought 
against  the  proper  party,  the  right  of  the  vendor  to  a  judg- 
ment cannot  be  doubted.  The  only  question  in  this  case,  then, 
is:  Was  the  defendant  in  such  possession  of  the  property  at 
the  time  the  suit  was  instituted  as  is  requisite  to  sustain 
detinue? 
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The  defendant  insists  upon  a  negative  reply  to  this  in- 
quiry, for  that  the  vendee  made  a  parol  gift  of  the  piano  so 
purchased  to  his  wife,  and  that  at  the  time  the  **''  suit  was 
brought  she  was  in  possession.  It  could  not  be  seriously  con- 
tended that  the  wife  acquired  any  right,  title  or  interest  ad- 
verse to  that  of  the  vendor  to  recover  the  subject  of  the 
conditional  sale  upon  default,  as  there  was  in  this  instance, 
in  meeting  the  condition  of  the  contract.  In  the  writing  evi- 
dencing the  contract  between  the  parties  to  the  conditional 
sale,  the  vendee  agreed  that  he  would  not  part  with  the  pos- 
/  Mission  of  the  piano  without  the  written  consent  of  the  vendor 
^dorsed  on  the  contract.  The  piano  remained  at  all  times 
i^  the  house  of  which  the  vendee  was  the  head.  The  usually 
4  5aet  statement  of  the  rule  with  respect  to  the  possession  neces- 
sary to  maintain  detinue  is  that  the  defendant  must  have  had 
^ctual  possession  of  the  chattel,  or  controlling  power  over  it, 
r^t  the  time  the  suit  is  brought.  But  there  is  another  phase  to 
^he  rule.  It  is  this :  If  the  defendant,  having  had  actual  pos- 
<^ession  previous  to  the  demand  or  suit  brought,  "has  wrong- 
^^fully  or  to  elude  the  plaintiff's  action  parted  with  it,"  detinue 
*may  be  maintained  against  him:  Walker  v.  Fenner,  20  Ala. 
^^5192;  Fenner  v.  Kirkman,  26  Ala.  650;  Foster  v.  Chamberlain, 
^^  41  Ala.  158 ;  14  Cyc.  258-260,  and  notes. 

The  contract  between  these  parties  bound  the  vendee  to 
retain  the  possession  subject  to  the  written  consent  to  change 
by  the  vendor.  There  was  no  such  consent  given  or  sought, 
so  far  as  appears  by  this  record.  The  wife  testifies  that  she 
knew  of  the  purchase  of  the  instrument  by  her  husband  and 
that  it  had  not  been  paid  for.  Besides,  the  contract  was 
seasonably  recorded.  The  effort  on  his  part  to  transfer  the 
possession  to  his  wife  was  in  flagrant  violation  of  his  contrac- 
tual obligation  to  keep  the  chattel  in  his  possession.  It  was 
wrongful,  within  the  rule  stated,  upon  the  authorities  before 
cited.  Whether  the  defendant  had  the  specific  intent,  ^^^  at 
the  time  of  the  attempted  transfer  of  possession,  to  elude  the 
enforcement  of  the  plaintiff's  rights  in  the  premises,  is  not 
important,  since  the  inevitable  effect  of  the  effort  was  to  do  so. 
If  such  a  practice,  pursued  by  parties  with  full  knowledge  of 
the  restriction  on  change  of  possession  as  appears  in  this  con- 
tract, is  sanctioned,  it  is  readily  conceivable  that  a  plaintiff 
might  be  put  to  many  actions  following  the  first  against  his 
vendee,  whose  defense  sustained  would  be  traced  through  his 
avowal  of  his  own  wrong:  Harkey  v.  Tillman,  40  Ark.  551. 

The  testimony  introduced  to  show  that  the  sales  agent  of 
plaintiff  knew  at  the  time  of  the  sale  of  the  contemplated  gift 
of  the  instrument  to  the  wife  did  not  tend  to  show  any  waiver 
by  the  company  of  the  agreement  of  the  vendee  not  to  alter 
the  possession.  If  the  testimony  be  taken  as  true,  the  effecting 
of  an  intention  to  change  the  possession  could  have  been  ac- 
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complished,  in  sympathy  with  the  contract,  by  the  written  con- 
sent of  the  vendor. 

The  lower  court  erred  in  several  of  its  rulings ;  but  it  is  un- 
necessary to  specially  note  them.  The  conclusion  is  that  the 
verdict  and  consequent  judgment  are  both  erroneous.  The 
plaintiff  was  entitled  to  recover.  The  judgment  below  is  re- 
versed and  the  cause  is  remanded. 

Dowdell,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concur. 


To  Maintain  an  Action  of  Detinue  the  plaintiff  must  have  property 
in  the  thing  sought  to  be  recovered  of  some  value;  it  must  be  capable 
of  identification,  and  he  must  be  entitled  to  its  immediate  possession, 
while  the  defendant  must  have  had  possession  at  the  institution  of 
the  action  or  some  time  prior  thereto:  Hefner  v.  Fidler,  58  W.  Va. 
159,  112  Am.  St.  Eep.  961.  See,  also,  Bolton  v.  Cuthbert,  132  Ala. 
403,  90  Am.  St.  Rep.  914. 

Detinue  Does  not  Lie  Against  One  Who  was  Never  in  Possession  of 
the  property  sued  for:  Allen's  Exrs.  v.  Harlan's  Admr.,  6  Leigh,  42, 
29  Am.  Dec.  205.  But  it  seems  that  detinue  may  be  maintained 
against  a  person  who  has  parted  with  the  possession  of  the  property 
sued  for  before  demand  and  action  brought:  Haley  v.  Eowan,  5  Yerg. 
301,  26  Am.  Dee.  268.  Detinue  will  not  lie  against  one  who  has  been 
dispossessed  of  property  by  legal  process,  unless  the  legal  custody  of 
the  property  terminated  before  levy  of  the  writ:  McArthur  v.  Carrie's 
Admr.,  32  Ala.  75,  70  Am.  Dec.  529. 


BIRMINGHAM   TRUST   AND   SAVINGS   COMPANY   v. 

CURRY. 

[160  Ala.  370,  49  South.  319.] 

BILLS  AND  NOTES — Variance  Between  Pleading  and  Evi- 
dence.— Where,  in  an  action  by  an  indorsee  of  a  note  against  the 
maker,  the  defendant  alleges  that  the  note  was  based  on  "cotton 
future"  contracts  made  between  the  defendant  and  the  plaintiff,  but 
the  evidence  shows  that  the  alleged  contract  was  with  other  parties 
with  whom  the  plaintiff  had  no  connection,  there  is  a  fatal  variance. 
(p.  103.) 

CONTRACTS— Illegality— "Future  Cotton."— Contracts  for  the 
Bale  and  purchase  of  "future  cotton,"  in  which  actual  delivery  of  the 
goods  is  not  contemplated  and  the  understanding  is  that  the  agree- 
ment may  be  satisfied  by  payment  of  the  difference  between  the 
agreed  and  the  market  prices  at  the  time  of  delivery,  are  void  as 
wager  contracts  under  the  Alabama  Code.     (p.  103.) 

BILLS  AND  NOTES — Illegal  Consideration — 'Tuture  Cotton." 
A  promissory  note  given  on  the  purchase  of  "future  cotton"  is  void 
under  the  Alabama  Code,  and  no  recovery  thereon  can  be  had  even 
by  an  innocent  holder  for  value,     (p.  104.) 

BILLS  AND  NOTES— lUeirality— "Future  Cotton"— Evidence. 
Where  the  defense  is  made,  in  an  action  on  a  note  by  an  indorsee 
against  the  maker,  that  the  note  was  illegnl  l)ecnusc  given  for  "future 
cotton,"  any  circumstance  or  fact  from  which  the  knowledge  or  con- 
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sent  of  the  payee  respecting  the  transaction  can  be  reasonably  in- 
ferred is  competent  evidence.  And  in  this  connection  it  is  competent 
to  show  similar  transactions  with  others  done  with  his  knowledge  and 
consent,     (p.   104.) 

Street  &  Isbell,  for  the  appellant. 
Goodhue  &  Blackwood,  for  the  appellee. 

371  DOWDELL,  C.  J".  This  is  an  action  by  the  indorsee  of 
a  promissory  note  against  the  makers  of  the  note.  It  appears 
from  the  recitals  in  the  judgment  entry  that  issue  was  made 
up  and  the  case  tried  on  defendant's  pleas  numbered  4  and  5. 
In  each  of  these  pleas  illegality  of  consideration  is  set  up  as  a 
defense.  It  is  averred  that  the  note  is  based  on  a  transaction 
commonly  known  as  "cotton  futures,"  in  which  no  delivery  of 
cotton  was  contemplated  by  the  parties,  but  only  the  settle- 
ment of  winnings  and  losings  resulting  from  fluctuations  in 
the  market.  It  is  also  averred  in  each  of  said  pleas  that  the 
"cotton  future"  contracts  were  made  by  the  defendant  Curry, 
or  for  his  benefit,  with  the  "plaintiff." 

The  plaintiff  made  out  a  prima  facie  case  upon  the  intro- 
duction in  evidence  of  the  note  sued  on.  The  burden  ^''^  was 
then  shifted  to  the  defendants  to  prove  their  pleas.  In  this 
the  defendants  failed.  The  averment  that  the  cotton  contract 
was  made  with  the  plaintiff  was  a  material  fact  in  issue. 
There  was  no  evidence  of  any  such  contract  made  by  or  with 
the  plaintiff;  but  the  evidence  showed  that  the  alleged  con- 
tract was  made  with  other  and  different  parties,  and  with 
which  the  plaintiff  had  no  connection.  This  was  a  fatal  vari- 
ance between  the  averment  in  the  plea  and  the  proof.  On  this 
the  plaintiff  was  entitled  to  the  general  charge  requested,  and 
the  court  erred  in  its  refusal.  This  compels  a  reversal  of  the 
judgment,  and  the  remandment  of  the  cause  for  another  trial. 
There  are  other  questions  presented  by  the  record,  which  will 
doubtless  arise  on  another  trial,  and  w^e  will  therefore  here 
state  the  general  principles  which,  we  think,  are  applicable  in 
the  case,  and  that  will  serve  to  guide  on  another  trial.  Section 
3338  of  the  Civil  Code  of  1907,  volume  2,  which  is  the  same  as 
section  2163  of  the  Code  of  1896,  reads  as  follows:  "All  eon- 
tracts,  founded  in  whole  or  in  part  on  a  gambling  considera- 
tion, are  void;  and  any  person  w^ho  has  paid  any  money,  or 
delivered  anything  of  value,  lost  upon  any  game  or  wager, 
may  recover  such  money,  thing,  or  its  value,  by  action  com- 
menced within  six  months  from  the  time  of  such  payment  or 
delivery."  The  New  York  statute  relating  to  wager  contracts, 
which  is  pleaded  in  this  case,  like  our  statutes,  makes  the  con- 
tract void.  It  has  been  definitely  determined  by  this  court 
that  contracts  for  the  sale  and  purchase  of  "future  cotton," 
in  which  actual  delivery  of  the  goods  is  not  contemplated  by 
the  parties,  and  where  it  is  the  understanding  that  the  con- 
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tract  may  be  satisfied  by  the  payment  of  the  difference  be- 
tween the  agreed  price  and  the  market  price  at  the  time  of 
delivery,  are  wager  contracts,  and  fall  under  the  ban  of  the 
statute.  It  is  likewise  well  settled  ^'^  that  such  contracts  so 
expressly  declared  void  by  the  statute  are  not  only  void  as  to 
the  parties,  but  also  as  to  innocent  purchasers  for  value.  It 
is  immaterial  what  shape  or  form  the  contract  may  assume, 
whether  a  promissory  note  governed  by  the  commercial  law  or 
a  bill  of  exchange,  the  illegal  consideration  denounced  by  the 
statute  renders  it  void,  although  negotiated  before  maturity 
in  the  usual  course  of  business  to  an  innocent  purchaser  for 
value :  Hawley  v.  Bibb,  69  Ala.  52,  and  cases  there  cited .  See, 
also,  cases  cited  in  note  to  section  3338,  Code  1907. 

It  is  conceded  that  the  note  sued  on  was  given  for  money 
lost  by  the  defendant  on  future  contracts  in  cotton.  The 
transactions  in  which  the  mone.y  was  lost  were  had  with  parties 
in  New  York,  and  were  carried  on  by  A.  B.  Hooper,  acting  as 
agent  or  broker  for  the  defendant  Curry,  and  in  said  trans- 
actions A.  B.  Hooper  used  the  name  of  his  father,  J.  F. 
Hooper,  the  payee  of  the  note  here  sued  on.  It  is  a  question 
in  the  case  whether  these  transactions  were  had  with  the 
knowledge  and  consent  of  J.  F.  Hooper.  If  so,  and  the  trans- 
action was  a  wager  contract  as  defined,  then  the  note  sued  on 
is  void,  and  no  recovery  can  be  had  on  it.  In  determining  the 
question  of  fact  as  to  J.  F.  Hooper's  knowledge  of  the  re- 
quired margins,  any  circumstance  or  fact  from  which  such 
knowledge  or  consent  could  be  reasonably  inferred  would  be 
relevant  and  competent  evidence.  In  this  connection  it  would 
be  competent  to  show  similar  transactions  with  others  done 
with  his  knowledge  and  consent.  On  the  other  hand,  if  the 
transactions  were  without  the  knowledge  and  consent  of  J.  F. 
Hooper,  and  the  note  was  given  for  repayment  of  money  of 
his,  which  had  been  wrongfully  applied  by  A.  B.  Hooper  and 
lost  in  the  staking  of  margins  on  a  gaming  contract  at  the 
instance,  and  for  the  benefit  of  the  defendant,  the  considera- 
tion ^''■*  in  such  case  would  be  unaffected  with  the  illegality 
of  the  wager. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Anderson,  McClellan   and  Sayre,  JJ.,  concur. 


The  Validity  of  Notes  Given  for  Gamblinfj  or  Wager  Debts  is  dis- 
cussed in  the  note  to  Union  Collection  Co.  v.  Buckman,  119  Am.  St. 
Rep.  172.  The  general  rule  is  that  a  note  growing  out  of  a  transac- 
tion forbidden  by  statute  is  enforceable  by  a  bona  fide  holder,  unless 
the  law  expressly  declares  it  void:  Gray  v.  Boyle,  55  Wash.  578,  13.3 
Am.  St.  Kep.  1042,  and  cases  cited  in  the  cross-reference  note  thereto. 
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LAWRENCE  v.  STONE. 

[160  Ala.  382,  49  South.  376.] 

DEFAULT  JUDGMENT — Evidence  of  Service  of    Summons. — 

Where  the  statute  declares  that  service  of  process  twenty  days  before 
return  day  is  essential  to  the  validity  of  a  judgment  by  default,  the 
return  of  service,  if  without  date,  is  insufficient  as  a  foundation  for 
such  judgment.  The  record  must  show  affirmatively  that  process  was 
duly  served  the  required  length  of  time  before  the  default  was  taken, 
and  the  deficiency  cannot  be  supplied  by  parol  evidence,      (p.  105.) 

DEFAULT  JUDGMENT.— It  is  the  Evidence  of  Legal  Service 
of  process  which  authorizes  a  default  judgment,  and  it  must  be  made 
at  the  time  of  judgment  or  entry  or  not  at  all.     (p.  106.) 

DEFAULT  JUDGMENT. — Where  a  Judgment  Rendered  Against 
Two  Defendants  is  void  as  to  one  of  them  because  of  defective  ser- 
vice of  process,  the  judgment  will  be  reversed  as  to  both,     (p.  106.) 

Hugh  Reid,  for  the  appellant. 
Thomas  Bradford,  for  the  appellee. 

^^^  DENSON,  J.  This  action  was  commenced  on  the 
twenty-third  day  of  June,  1908,  in  the  circuit  court  of 
Cherokee  county  against  James  R.  Lawrence  and  F.  M. 
Lawrence.  A  branch  summons  and  complaint  was  issued  to 
Calhoun  county,  and  was  served  upon  F.  M.  Lawrence  in  that 
county.  The  court  convened  on  Monday,  the  twenty-seventh 
day  of  July,  1908,  and  on  the  thirtieth  day  of  the  same  month 
judgment  by  default  was  rendered  by  the  court  against  both 
of  the  defendants.  From  that  judgment,  the  defendants  bring 
this  appeal. 

Appellants  have  been  granted  a  severance,  and  the  assign- 
ments of  error  are  both  joint  and  several.  The  summons 
^'^'*  and  complaint  was  served  on  James  R.  Lawrence  on  the 
first  day  of  July,  and,  so  far  as  he  was  concerned,  the  cause 
was  ripe  for  judgment  on  the  face  of  the  sheriff's  return.  The 
indorsements  on  the  branch  summons  and  complaint  are  in  the 
following  words  and  figures:  "I  hereby  deputize  L.  P.  Car- 
})enter  to  execute  this  writ,  this  June  27th,  1908.  W.  C.  Le- 
Grand,  Sheriff." 

"Executed  by  leaving  a  copy  of  the  within  summons  and 
complaint  with  F.  M.  Lawrence,  one  of  the  defendants,  at 
Jacksonville,  Calhoun  County,  Ala.,  by  L.  P.  Carpenter,  S.  D. 
S." 

Service  twenty  days  previous  to  the  return  day  of  the  court 
is  essential  to  the  validity  of  a  judgment  by  default  in  the 
circuit  court :  Code  1907,  sec.  5346 ;  Ivey  v.  Perry,  97  Ala.  583, 
12  South.  65.  The  return  of  the  sheriff  in  respect  to  the 
service  on  F.  ]\I.  Lawrence,  it  will  be  observed,  is  without  date, 
and  it  is  therefore  insufficient  as  a  foundation  for  the  judg- 
ment by  default.     The  record  must  show  affirmatively  that 
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process  was  duly  served  the  required  length  of  time  before  the 
default  was  taken.  ''Nor  could  this  deficiency  be  supplied  by 
parol  evidence.  The  return  is  the  act  of  the  officer,  and  must 
be  in  writing,  and  complete  in  itself.  It  cannot  rest  partly  in 
parol  and  partly  in  writing.  When  deficient,  it  may  be 
amended,  but  the  amendment  must  be  made  by  the  officer  un- 
der the  direction  of  the  court":  Timberlake  v.  Brewer,  59 
Ala.  108 ;  Eltzroth  v.  Voris,  74  Ind.  459. 

The  appellee  contends  that,  as  the  date  of  the  appointment 
by  the  sheriff  of  Carpenter  as  special  deputy  is  indorsed  on 
the  summons  and  complaint  (June  27,  1908),  the  presumption 
arises  that  the  service  was  made  on  that  day ;  and  cites  Wheat 
V.  State,  Minor,  199,  in  support  of  the  contention.  In  that 
case  the  sheriff's  return  was:  "Received  January  8th,  1822, 
and  executed."  The  court  said  that  the  return  clearly  signi- 
fied that  the  notice  *^^  was  executed  on  the  same  day  it  was 
received.  We  do  not  doubt  that  the  court  was  correct  in  so 
holding.  But  here  the  return  is  made  by  a  deputy,  and  it  is 
wholly  disconnected  from  the  indorsement  and  date  of  the  ap- 
pointment made  by  the  sheriff.  The  case  is  not  in  point.  It 
cannot  avail  appellee  anything  that,  on  the  motion  to  set  aside 
the  judgment  for  lack  of  proper  service  of  the  summons,  the 
clerk  was  allowed  to  testify  that  plaintiff's  counsel  asked  him 
more  than  twenty  days  before  the  court  convened  if  the  branch 
summons  and  complaint  had  been  returned;  and  that  he  in- 
formed counsel  that  it  had  been,  with  the  sheriff's  return 
thereon.  Even  if  this  evidence  could  be  considered  at  any 
time  competent  (Timberlake  v.  Brewer,  59  Ala.  108),  it  is  the 
evidence  of  legal  service  which  authorizes  the  default  judg- 
ment, and  it  must  be  made  at  the  time  of  judgment  entry  or 
not  at  all:  Reinhart  v.  Lugo,  86  Cal.  395,  21  Am.  St.  Rep.  52, 
24  Pac.  1089.  We  can  see  no  escape  from  the  conclusion  that 
the  judgment  was  improperly  rendered  as  to  F.  M.  Lawrence. 

This  necessitates  a  reversal  of  the  judgment  as  to  both  ap- 
pellants: Hubbard  v.  Allen,  59  Ala.  283;  Nasworthy  v. 
Draper,  9  Tex.  Civ.  App.  650,  29  S,  W.  557. 

Reversed  and  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


If  Process  in  a  Suit  is  Defective  or  Irregular,  but  not  to  the  extent 
of  being  substantially  worthless,  a  judgment  by  default  thereon  will 
be  irregular,  and  liable  to  be  corrected  or  set  aside  on  motion,  or  re- 
versed above,  but  not  absolutely  void,  and  hence  noc  open  to  collateral 
attack:  Town  of  Point  Pleasant  v.  Greenlee  &  Harden,  63  W.  Va.  207, 
129  Am.  St.  Eep.  971. 

Judgment  by  Default,  When  the  Proof  of  the  Service  of  Summons  is 
defective,  is.  void,  and  a  motion  to  vacate  it  cannot  be  successfully 
resisted  by  proving  that  the  summons  was  in  fact  properly  served. 
Such  proof  cannot  operate  by  relation  to  make  valid  a  judgment  void 
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wlien  it  was  entered:  Keinhart  v.  Lugo,  86  Cal.  395,  21  Am.  St.  Bep. 

A  Default  Should  be  Set  Aside  as  to  All  Defendants  or  None;  it  ia 
error  to  set  it  aside  aa  to  one  only:  Merrifield  v.  Western  etc.  Organ 
Co.,  238  lU.  526,  128  Am.  St.  Eep.  148. 


ROACH  V.  COX. 

[160  Ala.  425,  49  South.  578.] 

PAYMENT — Presumption  from  Lapse  of  Time. — The  presump- 
tion of  payment  of  a  debt  from  the  lapse  of  twenty  years  without 
recognition  by  the  debtor  of  his  liability  is  conclusive,  and  is  not 
interrupted  by  his  absence  from  the  state  or  the  ignorance  of  his 
creditor  of  his  whereabouts  and  of  any  property  subject  to  the  debt, 
(p.  109.) 

Bilbro  &  Moody,  for  the  appellant. 
John  B.  Talley,  for  the  appellee. 

426  McCLELLAN,  J.  Roach  sued  Cox  to  recover  a  sum 
of  money  paid  April  1,  1873,  by  Roach  as  surety  for  Cox  on  a 
note  payable  to  one  Cross.  It  is  averred  in  the  complaint  that 
on  January  1,  1880,  Cox  paid  Roach  twenty-five  dollars  in  re- 
imbursement, in  part,  of  the  sum  so  previously  paid  by  Roach. 
The  defendant  pleaded  the  period  of  upward  of  twenty  years, 
elapsing  since  the  described  payment,  as  a  bar  to  the  recovery 
in  the  premises.  Plaintiff  replied,  by  replication  1,  that  the 
debt  sued  on  was  contracted  in  Alabama,  and  that  the  defend- 
ant had  been  absent  from  Alabama  during  the  period  within 
which  ^^"^  suit  might  have  been  brought  against  him,  and 
plaintiff  was  at  the  time  the  debt  was  contracted  and  has  ever 
since  been  a  bona  fide  resident  of  Alabama;  by  replication  2, 
that  plaintiff  did  not  know  in  what  state  defendant  was  living, 
that  he  was  absent  from  Alabama  as  averred  in  replication  1. 
and  during  this  period  plaintiff  knew  of  no  property  of  the 
defendant  subject  to  seizure  in  satisfaction  of  his  demand;  and 
by  replication  3,  that  plaintiff's  debt  was  contracted  in  this 
state  and  that  plaintiff  has  been,  and  is  now,  a  bona  fide  resi- 
dent thereof.  An  averment  common  to  all  of  the  replications 
is  that  the  debt  sued  for  has  not  been  paid.  The  demurrers  to 
those  replications  take  the  points  (1)  .that  the  matters  set  up 
therein  did  not  avoid  the  effect  of  the  presumption  pleaded, 
and  (2)  that  the  presumption  is  conclusive  after  the  lapse  of 
such  period,  if  there  was  inaction  on  the  part  of  the  creditor 
and  no  recognition  of  the  obligation  by  the  debtor  within  the 
period. 

Notwithstanding  the  rulings  in  McArthur  v.  Carrie's  Admr.. 
32  Ala.  75,  70  Am.  Dec.  529,  and  Harrison  v.  Heflin,  54  Ala. 
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552,  to  the  effect  that  such  presumption  is  not  conclusive,  nor, 
on  the  other  hand,  a  mere  circumstance  for  the  jury's  con- 
sideration to  determine  whether  they  will  apply  the  presump- 
tion in  a  given  case,  but  that  it  is  prima  facie  evidence  of  pay- 
ment, extinguishment,  affecting  to  cast  the  burden  on  the 
debtor,  this  court  seems  to  have  progressed,  in  several  de- 
cisions, to  the  conclusion  that,  under  the  conditions  defined, 
the  presumption  is  conclusive,  is  a  positive  bar:  Semple  v. 
Glenn,  91  Ala.  245,  24  Am.  St.  Rep.  894,  6  South.  46.  9  South. 
265.  In  this  decision  language  at  w^ar  with  the  ruling  made  in 
the  case  in  32  and  54  Ala.  repeatedly  occurs.  The  natural 
effect  of  these  expressions  cannot  be  minimized  or  qualified  by 
reference  to  the  point  inviting  the  '^^^  discussion :  for  they 
were  written  in  comprehensive  review  of  the  principle  in- 
volved. It  is  true  the  opinion  takes,  as  we  understand  it,  an 
erroneous  view  of  the  breadth  of  the  holding  in  Mc Arthur  v. 
Carrie's  Admr.,  32  Ala.  75,  70  Am.  Dec.  529;  but  this  fact 
rather  emphasizes  the  bent  of  the  court  in  the  views  an- 
nounced. In  Black  v.  Pratt  C.  &  C.  Co..  85  Ala.  504,  5  South. 
89,  written  by  Stone,  C.  J.,  from  whose  pen  w^e  have  the  ]\Ic- 
Arthur  case,  it  is  said:  "There  is,  however,  a  presumption 
that  any  and  all  claims  or  rights  of  property,  which  have  been 
permitted  to  slumber  without  assertion  or  recognition  for 
twenty  years,  have  no  legal  existence,  or  have  been  adjusted; 
and  from  the  twenty  years  necessary  to  raise  this  presump- 
tion the  four  years,  eight  months  and  ten  days  allowed  on 
account  of  the  war  are  not  deducted.  There  is  no  suspension 
in  the  current  time  required  to  perfect  this  presumption." 
In  Jefferson  v.  Pettus,  132  Ala.  671.  32  South.  663,  Black  v. 
Pratt  C.  &  C.  Co.,  85  Ala.  504,  5  South.  89,  is  approvingly 
quoted  in  this  regard.  In  Semple  v.  Glenn,  91  Ala.  245,  24 
Am.  St.  Rep.  894,  8  South.  46,  9  South.  265,  it  is  said:  ;'This 
court  has  adhered  with  uniform  tenacity  to  the  doctrine  of 
prescription,  and  has  repeatedly  held  that  the  lapse  of  twenty 
years,  without  recognition  of  right  or  admission  of  liability, 
operates  an  absolute  rule  of  repose."  In  Woodstock  Co.  v. 
Roberts,  87  Ala.  436,  6  South.  349,  speaking  to  the  statutory 
prohibition  asrainst  extension  of  the  period  of  limitation,  it  is 
declared:  "This  is  a  statutory  affirmation  of  the  doctrine  of 
prescription,  which  is  so  extensive  in  its  scope  and  operation 
that  proof  of  no  disability  whatever  asserts  or  rebuts  the  pre- 
sumption." To  like  effect  is  Matthews  v.  McDade,  72  Ala. 
377,  and  numerous  other  of  our  decisions  cited  in  brief  of 
counsel  for  appellee. 

The  reason  of  the  doctrine  and  the  fact  that  this  court  has 
established  the  public  policy  of  this  state  in  respect  of  the 
existence  and  the  effect  of  the  presumption  leave  '*^^  us  no 
alternative,  even  if  we  were  disposed  to  embrace  it,  than  to 
affirm  that  the  presumption  of  payment  or  extinguishment  is 
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conclusive  where  twenty  years  have  elapsed  and  the  creditor 
has  been  during  the  period  inactive,  or  there  has  been  no 
recognition  of  the  liability  by  the  debtor.  It  is  settled  with 
us  that  the  period  necessary  to  raise  the  presumption  was  not 
interrupted  by  the  state  of  war  prevailing  for  four  years  in 
this  state ;  and  it  is  also  settled  that  infancy,  though  covering 
the  whole  period,  will  not  avail  to  prevent  the  running  of  the 
requisite  time  and  the  consequent  raising  of  the  presumption 
as  a  bar  to  the  recovery  of  land.  In  view  of  these  conse- 
quences, both  operating  a  disability  to  sue,  w^e  cannot  see  how 
ignorance  of  a  debtor's  place  of  living,  or  that  he  has  no  prop- 
erty, can  avail  to  prevent  the  running  of  the  period  to  the 
exemption  of  the  inert  creditor  from  the  consequence  of  the 
perfected  presumption.  The  ability  to  sue  has  been  given 
effect  to  suspend,  in  defined  instances,  the  running  of  the 
statutes  of  limitation ;  but  the  presumption  under  considera- 
tion is  a  wholly  different  matter.  To  hold  otherwise,  the  rea- 
son therefor  must  be  referred  to  the  suspension  of  the  run- 
ning of  the  requisite  time  to  raise  the  presumption  of  the  non- 
residence  of  the  debtor  of  the  state  of  the  suing  creditor  and 
of  the  creditor's  ignorance  of  the  place  of  residence  of  his 
debtor,  or  of  any  estate  the  debtor  has  subject  to  the  claim  of 
the  creditor.  That  would  be  wholly  inconsistent  with  the 
motive  for  the  presumption,  viz.,  a  measure  of  repose.  If 
that  were  ruled,  infancy  or  other  disability  would  necessarily 
suspend  the  running  of  the  requisite  time.  This  court  has,  as 
indicated  before,  often  written  against  such  view.  The  su- 
preme court  of  Pennsylvania,  in  Kline  v.  Kline,  20  Pa.  503, 
a  decision  cited  in  Harrison  v.  Heflin,  54  Ala.  552,  held  non- 
residence  of,  and  residence  in,  one  of  the  states  of  the  Union 
not  efficient  '*^^  to  interrupt  the  running  of  the  prescriptive 
period.  The  ruling  made  now  by  us  goes  beyond  that  deci- 
sion ;  but  it  is  serviceable  in  the  reasoning  that  supports  the 
conclusion  entertained  on  this  appeal,  viz.,  the  disability  to 
sue  will  not  intercept  the  running  of  the  period  to  prescrip- 
tion. 

The  recent  decision,  delivered  here,  of  Lecroix  v.  Malone, 
157  Ala.  434,  47  South.  725,  is  not  impinged,  in  principle,  by 
this  ruling  now  made.  There  the  statute  intervened  to  put 
the  fee  in  abeyance  pending  the  time  new  trustees,  to  succeed 
those  deceased,  were  constituted.  In  such  event  there  was  no 
repository  of  the  right  to  sue  to  protect  the  possession,  or 
against  whom  an  adverse  possession  could  operate.  Here  the 
right  was  not  in  abeyance. 

The  court  below  properly  sustained  the  demurrers  to  each 
of  the  replications,  and  the  judgment  is  affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concur. 


After  Twenty  Years  the  Law  Presumes  That  Every  Debt  is  Paid,  no 
matter  how  solemn  the  instrument  may  be  by  which  the  debt  is  evi- 
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denced.  And  this  presumption,  although,  according  to  many  authori- 
ties, rebuttable,  stands  until  it  is  rebutted:  Hummel  v.  Lilly,  188  Pa. 
463,  68  Am.  St.  Eep.  879;  Jameson  v.  Rixey,  94  Va.  342,  64  Am.  St. 
Eep.  726;  Barker  v.  Jones,  62  N.  H.  497,  13  Am.  St.  Rep.  586;  Lewis 
V.  Schwenn,  93  Mo.  26,  3  Am.  St.  Eep.  511.  See,  also,  Courtney  v. 
Staudenmeyer,  56  Kan.  392,  54  Am.  St.  Eep.  592. 


CLISBY  V.  CLISBT. 

[160  Ala.  572,  49  South.  445.] 

HUSBAND  AND  WIFE — Suit  for  Maintenance. — Chancery 
Courts  have  original  jurisdiction  to  award  alimony,  independently  of 
a  bill  for  divorce,  to  a  wife  who  has  been  abandoned  by  her  husband, 
(p.  111.) 

HUSBAND  AND  WIFE — Suit  for  Maintenance. — The  Purpose 
of  a  Bill  for  alimony  in  favor  of  a  wife  who  is  separated  from  her 
husband  is  not  to  sever  the  ties  of  matrimony,  but  to  provide  for  her 
during  the  separation.  The  parties  still  remain  husband  and  wife 
with  their  mutual  rights  and  disabilities  continuing,  and  courts  deal 
with  the  proceeding  with  the  possibility  of  their  being  reunited.  And 
the  only  duty  which  the  court  can  enforce  is  maintenance.  It  cannot 
take  the  property  of  one  and  give  it  to  the  other,     (p.  112.) 

HUSBAND  AND  WIFE— Suit  for  Maintenance. — The  Amount 
of  Alimony,  in  an  action  by  a  wife  living  apart  from  her  husband  for 
maintenance,  is  measured  by  his  means  and  by  their  position  in  life. 
The  allowance  must  not  go  beyond  his  means,     (p.  112.) 

HUSBAND  AND  WIFE — Allowance  for  Maintenance,  Varia- 
tion of  Amount. — In  a  suit  for  maintenance  by  a  wife  separated  from 
her  husband,  the  allowance  should  not  be  a  fixed  or  permanent  amount. 
It  should  be  left  open,  that  it  may  be  increased  or  diminished  as  cir- 
cumstances or  necessities  may  change,     (p.  112.) 

HUSBAND  AND  WIFE — ^Maintenance — Attorney  Fees. — Where 
a  husband  agrees  after  separation  to  pay  his  wife  a  monthly  allow- 
ance, which  he  afterward  fails  or  refuses  to  pay,  so  that  she  is  com- 
pelled to  bring  a  bill  for  relief,  she  is  entitled  to  an  allowance  for 
attorney  fees.     (p.  113.) 

S.  D.  &  J.  B.  Weakley  and  B.  B.  Boone,  for  the  appellant. 

Augustus  Benners,  for  the  appellee. 

^''3  MAYFIELD,  J.  This  is  an  appeal  by  the  wife  from 
a  final  decree  (final,  so  far  as  such  decrees  are  ever  final) 
awarding  her  permanent  alimony.  Her  bill  was  for  alimony 
alone.  It  sought  no  divorce;  but  she  did,  by  a  petition  in 
conjunction  with  her  bill,  seek  alimony  pendente  lite  and 
counsel  fees.  A  reference  was  ordered  as  to  her  petition  for 
alimony  pendente  lite.  The  register  reported  and  allowed  the 
wife  $100  per  month,  for  support  of  herself  and  children, 
pending  the  suit,  together  with  $400  as  counsel  fees.  The 
chancellor,  on  the  hearing  of  this  report  February  26,  1908, 
allowed  the  wife,  as  alimony  pendente  lite,  $100  per  month, 
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beginning  November  6,  1907,  but  denied  counsel  fees.  On  the 
final  hearing  ^'''*  the  chancellor  continued  the  allowance  of 
$100  per  month,  to  date  from  March  11,  1908,  the  date  of  the 
decree,  and  disallowed  any  counsel  fees,  or  anything  further 
as  maintenance,  pending  this  appeal. 

The  original  bill  was  filed  February  2,  1907.  The  bill  was 
amended  March  23,  1907,  by  setting  up  the  fact  that  the  wife 
had  two  of  the  children — the  result  of  the  marriage — to  sup- 
port and  care  for,  by  setting  out  more  fully  the  means  of  the 
husband,  and  also  by  averring  a  breach  of  the  agreement 
made  between  the  husband  and  wife,  after  their  separation 
and  before  the  filing  of  the  bill,  by  which  he  promised  to  pay 
her  $100  per  month  as  for  her  support.  The  bill  alleges,  and 
the  proof  shows,  that  it  was  on  account  of  the  husband's 
breach  of  this  agreement  and  of  failure  to  pay  the  monthly 
allowance  that  suit  was  brought,  and  that  he  is  now  only  re- 
quired to  do  and  perform  what  he  himself  deemed  proper  and 
agreed  to  do.  There  was  no  appeal  from  the  decree  or  or- 
der allowing,  or  fixing  allowance  of,  maintenance  pending  the 
suit,  nor  is  it  insisted  on  this  appeal  that  this  decree  or  order 
should  be  reviewed ;  but  it  is  insisted  that  on  the  final  decree 
the  wife  should  have  been  allowed  as  permanent  alimony  com- 
pensation for  counsel  fees,  and  that  her  allowance  should  have 
dated  from  the  time  when  the  husband  refused  to  perform 
his  agreement  to  pay  her  $100  per  month  for  her  support. 
Consequently  the  rule  announced  in  the  case  of  Brady  v. 
Brady,  144  Ala.  414,  39  South.  237,  cannot  apply  to  this  ap- 
peal, which  is  from  the  final  decree  for  permanent  alimony, 
and  not  from  the  allowance  pendente  lite. 

Chancery  courts  of  this  state  have  exercised  original  juris- 
diction to  award  alimony,  independently  of  a  bill  for  divorce, 
to  a  wife  who  has  been  abandoned  by  her  husband,  since  the 
year  1849.  The  question  was  first  decided  in  the  case  of 
Glover  v.  Glover,  16  Ala.  440.  This  ^'^  same  case  was  sub- 
sequently before  this  court  and  the  doctrine  reannounced. 
Since  that  time  numerous  cases  have  been  brought  in  this 
state,  based  upon  that  doctrine,  and  the  principle  has  never 
been  departed  from,  but  reaffirmed  time  and  time  again.  As 
announced  in  the  first  case,  this  was  a  departure  from  the 
English  doctrine,  which  was  that  chancery  would  refuse  to 
entertain  a  bill  for  alimony  alone,  unless  the  parties  had  en- 
tered into  an  agreement  that  it  should  be  allowed.  Most 
courts  have  followed  the  English  rule,  but  some  have  followed 
the  Alabama  rule.  Mr.  Story,  speaking  of  the  Alabama  rule, 
or  the  rule  adopted  by  this  court,  said:  "There  is  so  much 
sense  and  reason  in  the  doctrine  that  it  might  be  wished  that 
it  was  generally  adopted."  The  jurisdiction  is  made  to  rest 
upon  the  unquestioned  duty  of  the  husband  to  support  the 
wife  and  the  inadequacy  of  the  legal  remedies  to  enforce  the 
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•duty.  The  wife's  claim  in  the  matter  is  purely  an  equitable 
one,  and,  as  this  court  (through  Stone,  C.  J.)  has  said,  the 
court  but  obeys  the  instincts  of  humanity  in  enforcing  her 
rights. 

The  object  or  purpose  of  such  a  bill,  as  to  this,  is  not  to 
sever  the  ties  of  matrimony,  but  to  provide  for  the  wife  dur- 
ing the  separation.  The  parties  still  remain  husband  and 
wife,  with  the  rights  and  disabilities  of  husband  and  wife  con- 
tinuing, and,  as  said  by  Stone,  C.  J.,  time  may  bring  better 
counsels  and  reunite  the  family,  and  courts  must  deal  with 
the  proceeding  with  this  possibility  in  view.  Courts  in  this 
proceeding  cannot  take  property  from  one  and  give  it  to  the 
other.  The  only  duty  which  the  court  can  enforce  is  main- 
tenance, and  for  this  purpose  can  only  deal  with  the  incomes 
of  the  parties,  having  no  power  to  compel  either  to  labor  for 
the  other;  nor  should  the  court  devest  either  of  the  corpus 
of  his  estate.  The  duty  of  the  husband  to  provide  for  the 
wife  is  a  public  and  moral  duty,  as  well  as  ^'**  a  duty  by 
contract.  The  amount  of  the  alimony  is  measured  by  the 
means  of  the  husband  and  by  the  position  of  the  parties  in 
life;  but  this  must  not  go  beyond  the  husband's  means. 

The  necessity  of  the  maintenance  in  this  case  is  increased 
because  of  the  fact  that  the  wife  is  required  to  support  two 
of  the  children,  which  arrangement  seems  to  have  been  con- 
templated by  the  parties  when  the  separation  took  place.  The 
allowance,  in  a  case  like  this,  ought  not  to  be  a  fixed  or  per- 
manent amount.  It  should  always  be  left  open,  that  it  may 
be  increased  or  diminished  as  the  circumstances  or  necessities 
may  change.  This  case,  like  all  others  of  its  kind,  has  its  note 
of  sadness;  but  nothing  of  the  inhuman,  cruel  or  unpardon- 
able is  shown  in  the  words  or  deeds  of  either  party  to  the 
unfortunate  separation,  and,  as  there  are  children  of  the  mar- 
riage, it  may  be  hoped  that  a  reunion  will  take  place,  where- 
upon a  decree  of  this  court,  or  of  the  chancery  court,  will  be 
unnecessary  for  the  comfort,  maintenance  or  felicity  of  either 
party. 

We  agree  with  the  chancellor  and  the  register  that  $100 
per  month,  under  the  evidence,  is  a  proper  monthly  allowance 
for  the  wife  pending  the  separation.  This  is  reinforced  and 
confirmed  by  the  fact  that  this  was  the  amount  the  husband 
agreed  to  pay  or  allow  her  after  the  separation  and  before 
the  bill  was  filed,  but  which  (for  some  reason  as  to  which  they 
differ),  he  declined  or  refused  so  to  do.  We  are  of  the  opin- 
ion, however,  that  under  all  the  circumstances  in  this  case  the 
chancellor  should  have  decreed  that  the  husband  should  have 
paid  the  $100  per  month  from  the  time  he  failed  to  make  the 
payments  as  agreed  upon,  deducting  therefrom  the  amount  he 
paid  as  temporary  alimony,  which  was  the  sum  of  $100  per 
iiioiith  during  the  time  ho  paid  it  as  such,  and  that  he  should 
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have  been  required  to  reimburse  her  *''"''  for  the  attorney's 
fees  which  she  had  to  pay,  or  to  become  liable  for,  in  order 
to  obtain  this  relief. 

While  the  chancellor  was  probably  correct  in  declining  the 
allowance  to  enable  her  to  prosecute  the  suit,  as  it  appears 
that  she  could  have  obtained  the  assistance  from  her  own 
means,  without  jeopardizing  her  rights,  yet  it  is  made  to  ap- 
pear that  the  suit  is  wholly  the  fault  of  the  husband,  what- 
ever may  be  the  fault  of  both  as  to  the  separation,  into  which 
latter  question  we  do  not  inquire.  Had  he  performed  his 
agreement  which  he  made  with  her,  and  paid  the  $100  per 
month,  as  he  should  have  done,  the  bill  would  not  have  been 
filed,  or,  if  filed,  would  not  have  shown  the  wife  entitled  to  re- 
lief, and  would  have  been  dismissed,  at  her  costs.  We  deem 
it  both  equitable  and  just  that  the  husband  should  make  good 
his  agreement,  and  that  he  should  be  required  to  reimburse 
the  wife  for  all  her  proper  costs,  including  attorney's  fees, 
incident  to  compelling  him  to  do  what  the  law  and  his  agree- 
ment enjoined  upon  him  to  do. 

The  decree  of  the  chancellor  is  affirmed,  in  so  far  as  it  al- 
lows alimony  and  fixes  the  amount  of  the  continuing  alimony 
at  $100  per  month.  It  is  reversed,  in  so  far  as  it  fails  to  al- 
low complainant  compensation  at  the  rate  of  $100  per  month, 
in  accordance  with  the  agreement  between  complainant  and 
respondent,  from  the  time  he  defaulted  in  such  payments  up 
to  the  time  the  allowance  began  as  for  temporary  alimony; 
and  the  decree  is  reversed  and  rendered,  so  as  to  allow  com- 
plainant $400  counsel  fees  for  prosecution  of  this  suit;  and 
the  cause  is  remanded,  in  order  that  a  reference  may  be  had, 
to  ascertain  the  amount  due  complainant,  as  under  the  agree- 
ment, from  the  time  respondent  failed  to  pay  the  $100  per 
month  up  to  the  time  he  again  began  to  pay  the  $100  as  ali- 
mony pendente  lite,  less  any  amounts  he  '^'^  may  have  paid 
her  during  that  time,  as  for  maintenance  or  support  of  her- 
self and  children ;  and  when  said  amount  is  so  ascertained  and 
reported,  and  confirmed  by  the  chancellor,  he  will  thereupon 
modify  the  decree  in  the  chancery  court  in  accordance  with 
this  decision,  subject,  however,  to  such  alterations  as  the  chan- 
cellor may  hereafter  make,  to  be  dictated  by  whatever  changes 
may  occur  in  the  personal  or  property  relations  of  the  par- 
ties to  the  decree. 

Affirmed  in  part,  and  in  part  reversed  and  rendered,  and 
remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


The  Bight  of  a  Wife  to  Maintain  a  Separate  Suit  for  Maintenance  in- 
dependently of  an  action  for  divorce,  is  the  subject  of  a  note  to  In  re 
Popejoy,  77  Am.  St.  Rep.  228.  Many  authorities  recognize  that  a 
wife  may  maintain  a  suit  for  maintenance  independently  of  any  pro- 
ceeding for  divorce:  Fahey  v.  Fahey,  43  Colo.  354,  127  Am.  St.  Eep. 
118. 

Am.  St.  Rep.,  Vol.  135 — 8 


114  135  American  State  Keports.         [Alabama, 


LOUISYiLLE  AND  NASHVILLE  RAILROAD  CO^IPANY 
V.  SCRUGGS  &  ECHOLS. 

[161   Ala.   97,   49   South.   399.] 

NEGLIGENCE  —  Conflasration  —  Railway  Train  Obstrncting 
Firemen. — Wheje  a  railroad  company,  in  the  orderly  course  of  its  busi- 
ness moves  a  train  to  a  point  near  the  dispatcher's  office,  and  there 
stops  between  a  burning  building  and  the  nearest  convenient  hydrant, 
without  knowing  that  firemen  intend  to  run  a  hose  from  the  hydrant 
across  the  track  to  extinguish  the  flames,  and  immediately  moves  the 
train  on  its  way  after  the  conductor  receives  his  clearance  card  from 
the  dispatcher,  it  is  not  liable  to  the  owner  of  the  building  for  ob- 
structing the  firemen  in  their  work  of  subduing  the  flames,  (pp.  115, 
116.) 

NEGLIGENCE — Duty  to  Preserve  Another's  Property, — The 
law  imposes  no  duty  on  one  man  to  aid  another  in  the  preservation 
of  the  latter's  property,  but  only  the  duty  not  to  injure  another's 
property  in  the  use  of  his  own.     (p.  116.) 

Action  by  Scruggs  &  Echols  against  the  Louisville  and 
Nashville  Railroad  Company,  for  damages  resulting  from 
the  burning  of  a  building  alleged  to  have  been  caused 
through  the  railroad  company  stopping  a  freight  train  in 
such  a  position  that  firemen  could  not  get  water  from  a 
hydrant  to  the  building.  There  was  a  judgment  for  the 
plaintiff  and  the  defendant  appealed. 

John  C.  Eyster,  George  "W.  Jones,  J.  Manly  Foster  and 
Lowe  &  Tidwell,  for  the  appellant. 

E.  W.  Godbey  and  Tyson,  Wilson  &  Martin,  for  the  ap- 
pellee. 

98  DOWDELL,  C.  J.  This  case  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  judgment  was  ren- 
dered for  the  plaintiffs.  From  this  judgment  the  defendant 
appeals  and  here  assigns  its  rendition  as  error. 

But  one  question  is  argued  and  presented  for  our  con- 
sideration, and  that  is  whether  there  w^as  a  duty  owing 
from  the  defendant  to  the  plaintiffs,  under  the  facts,  for  a 
violation  of  which  the  plaintiffs  have  a  cause  of  action. 
There  is  no  pretense  that  the  defendant  was  in  any  way 
connected  with  the  origin  of  the  fire  which  destroyed  the 
plaintiff's  property.  The  undisputed  evidence  is  that,  when 
the  defendant's  servants  moved  the  locomotive  and  train  of 
twenty-four  freight-cars  from  the  company's  yards  to  the 
point  intervening  between  the  hydrant  or  water-plug  and 
the  plaintiff's  property  that  was  on  fire,  it  was  without  any 
knowledge  or  notice  on  the  part  of  the  defendant  or  of  its 
servants  of  any  purpose  '*'•*  or  intention  of  the  fire  depart- 
ment, or  of  anyone  else,  of  laying  a  hose  across  the  defend- 
ant's track,  from  said  water-plug  to  the  plaintiff's  property. 
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The  movement  of  the  train  of  ears  was  in  the  orderly  course 
of  the  defendant's  business.  The  place  at  which  the  train 
of  cars  was  stopped,  near  the  dispatcher's  office,  was  its 
customary  and  usual  place  for  stopping  to  receive  orders 
and  clearance  card  from  the  dispatcher  before  it  could  pro- 
ceed over  what  was  termed  the  "block" — indicating,  in  this 
case,  a  certain  section  of  railroad  used  in  common  by  the 
defendant  company  and  the  Southern  Railway  Company — 
on  its  journey  to  Nashville,  the  place  of  its  destination.  The 
evidence  as  to  the  length  of  time  the  train  remained  station- 
ary varies  from  five  to  "fifteen  or  twenty"  minutes;  but  we 
think  this  unimportant,  as  the  evidence  is  without  dispute 
that  the  train  moved  on  its  journey  over  the  block,  immedi- 
ately upon  the  receipt  by  the  conductor,  who  had  control  of 
its  movements,  of  the  clearance  card  from  the  dispatcher. 
Thus  it  is  seen  that  the  defendant  company  was  in  the  right- 
ful use  of  its  property,  in  the  ordinary  and  usual  course  of 
business.  It  was  guilty  of  no  negligence,  in  the  exercise  of 
its  rights,  resulting  in  injury  to  the  plaintiff's  property.  In 
the  legitimate  use  of  its  own  tracks,  in  the  orderly  course 
of  business,  the  defendant,  under  the  evidence  in  this  case, 
was  not  by  law  charged  with  the  duty  to  move  its  train  of 
cars  otherwise  than  according  to  its  own  rules  and  regula- 
tions. 

We  fully  recognize  the  principle  of  law  expressed  in  the 
maxim,  "Sic  utere  tuo  ut  alienum  non  laedas";  but  this 
principle  finds  no  application  under  the  facts  of  this  case. 
"We  find  the  doctrine  applicable  here  well  stated  in  Cooley 
on  Torts,  first  edition,  page  81,  where  it  is  said:  "It  is 
'damnum  absque  injuria'  also  if  through  the  lawful  and 
proper  exercise  by  one  man  of  his  own  ^*^**  rights  a  damage 
results  to  another,  even  though  he  might  have  anticipated 
the  result  and  avoided  it.  That  which  it  is  right  and  lawful 
for  one  man  to  do  cannot  furnish  the  foundation  for  an 
action  in  favor  of  another.  Nor  can  the  absence  of  com- 
mendable motive  on  the  part  of  the  party  exercising  his 
rights  be  the  legal  substitute  or  equivalent  for  the  thing 
amiss  which  is  one  of  the  necessary  elements  of  a  wrong. 
An  act  which  does  not  amount  to  a  legal  injury  cannot  be 
actionable  because  it  is  done  with  a  bad  intent."  Again,  in 
American  and  English  Encyclopedia  of  Law,  second  edition, 
volume  8,  page  695,  the  doctrine  is  thus  stated:  "Applying 
this  principle,  it  may  be  stated  as  a  general  proposition  that 
every  man  has  a  right  to  the  natural  use  and  enjoyment  of 
his  own  property,  and  if  while  lawfully  in  such  use  and  en- 
joyment, without  negligence  or  malice  on  his  part,  an 
unavoidable  loss  occurs  to  his  neighbor,  it  is  'damnum 
absque  injuria,'  for  the  rightful  use  of  one's  own  property 
may  cause  damage  to  another  without  any  legal  wrong." 
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Applying  this  doctrine  to  the  case  before  us,  our  conclusion 
is  that,  on  the  undisputed  evidence,  the  trial  court  should 
have  rendered  judgment  in  favor  of  the  defendant. 

In  respect  to  legal  responsibility  to  a  third  person,  there 
is,  we  think,  a  distinction  to  be  drawn  between  an  active 
and  a  passive  use,  in  the  enjoj^ment  of  one's  property  rights. 
To  illustrate :  If,  in  the  present  case,  the  fire  hose  had  been 
laid  from  the  hydrant,  across  the  tracks  of  the  defendant,  to 
the  fire,  and  the  defendant's  servants,  with  knowledge  of 
the  existing  conditions  as  to  the  fire  and  the  laying  of  the 
hose,  had  willfully  or  negligently  run  the  train  of  cars  over 
the  hose,  destroying  it,  and  thereby  prevented  the  extin- 
guishing of  the  fire,  a  legal  liability  for  such  conduct  would 
have  arisen.  That  would  have  been  an  active  use  of  one's 
property  ^^^  in  violation  of  the  maxim,  "Sic  utere  tuo  ut 
alienum  non  laedas."  On  the  other  hand,  if  (as  was  the 
case  here)  the  defendant's  train  of  cars  was  already  right- 
fully standing  on  its  tracks  intervening  -the  hydrant  and 
the  plaintiff's  burning  house,  and  the  defendant  merely 
failed  or  refused  to  promptly  move  its  train  out  of  the  way 
when  requested  so  to  do,  in  order  that  the  hose  might  be 
laid  across  its  tracks,  there  would  be  no  case  for  the  appli- 
cation of  the  above-quoted  legal  maxim.  In  the  latter  in- 
stance the  use  would  be  merely  passive.  The  law  imposes 
no  duty  on  one  man  to  aid  another  in  the  preservation  of 
the  latter 's  property,  but  only  the  duty  not  to  injure  an- 
other's property  in  the  use  of  his  own. 

In  the  case  of  American  Sheet  &  Tin  Plate  Co.  v,  Pitts- 
];urg  &  L.  E.  Ry.  Co.,  143  Fed.  789,  75  C.  C.  A.  47,  12  L.  R. 
A.,  N.  S..  382,  6  Ann.  Cas.  626,  cited  and  relied  on  by  counsel 
for  appellees,  the  facts  are  different  from  those  in  the  case 
at  bar.  In  that  ease  the  train  of  cars  rested  across  a  street 
crossing  Avhere  the  firemen  wished  to  lay  a  hose  to  reach  the 
fire.  It  is  true  it  is  stated  that  the  street  had  been  aban- 
doned as  such  by  the  city,  but  it  was  maintained  as  a  cross- 
ing by  the  company.  The  case,  we  think,  when  properly 
understood,  is  not  opposed  to  the  views  we  have  expressed. 
Moreover,  it  was  decided  in  that  case  that  the  railroad  com- 
pany was  not  liable. 

Other  cases  cited  by  counsel  are  different  in  their  facts 
from  the  case  at  bar,  and  are  easily  to  be  differentiated  in 
principle. 

The  judgment  appealed  from  will  be  reversed  and  one  here 
rendered  in  favor  of  the  defendant. 

Simpson,  Mayfield    and  Sayre,  JJ.,  concur. 

Judge  McClellan  Dissented.  The  case  made  for  the  plaintiffs, 
he  said,  was  in  substance  this:  "A  freight  train  of  the  defendant, 
in  orderly  course  of  operation,  was  rolled  up  to  a  point  on  its  track 
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near  defendant's  office  and  there  stopped,  thereby  raising  an  obstruc- 
tion between  a  buikli  'g  on  fire  and  the  nearest  convenient  fire-plug; 
and  when  the  employes  having  the  physical  control  of  the  engine 
and  train  were  requested  to  move  the  train  so  as  to  permit  the  fire 
hose,  already  connected  with  the  plug,  and  which  hose  was  of  suffi- 
cient length  to  reach  the  conflagration,  they  wrongfully  failed  or  re- 
fused to  do  so,  and,  in  consequence,  the  property  of  the  plaintiffs 
was  damaged  or  destroyed.  Of  course,  this  statement  takes  no  ac- 
count of  the  conflict  instituted  by  the  testimony  favorable  to  the 
defendant." 

Continuing  he  observed  that  the  right  one  has  to  use  and  enjoy 
his  property  for  lawful  purposes  is  not  absolute,  and  the  lack  of 
this  absoluteness  is  expressed  in  the  maxim,  "Sic  utere  ut  alienum 
non  laedas."  And  when  the  use  and  enjoyment  of  property  is  op- 
posed to  casualties  such  as  conflagrations  in  populous  communities, 
the  private  right  must  yield  to  the  qualification  expressed  in  the 
maxim,  "Salus  populi  suprema  est  lex":  Phoenix  Assur.  Co.  v.  Fire 
Department,  117  Ala.  631,  23  South.  843,  42  L.  E.  A.  468.  "The 
controversy  here,"  he  said,  "does  not  involve  a  questioning  of  the 
doctrine  stated  in  the  first  maxim.  It  involves  the  denial  of  the 
application  of  the  doctrine  to  the  mere  inactive  wrong,  the  omission, 
alleged  to  inhere  in  the  failure  or  refusal  to  remove — as  the  abil- 
ity and  facility  so  to  do,  with  safety,  existed — the  obstruction 
to  the  laying  of  the  connected  hose  from  the  plug  to  the  burning 
building.  Since  negligence  can  be  predicated  only  upon  breach  of 
duty,  it  is  clear  that  the  inquiry  is:  Was  it  the  duty  of  the  employes,, 
in  physical  control  of  the  engine  and  train  occasioning  the  mentioned 
obstruction,  to  remove  it,  either  by  moving  the  train  or  by  'cutting' 
the  train,  notice  of  the  necessity  to  do  so,  in  order  to  permit  the 
application  of  the  water  to  the  fire,  being  given  these  employes?" 

The  duty  rests  on  a  railway  company  to  refrain  after  notice  from 
severing  hose  laid  across  its  track  with  the  view  to  extinguishing 
a  fire,  and  a  breach  of  this  duty  renders  the  railway  company  liable 
for  damages  proximately  resulting  therefrom:  Little  Rock  Traction 
Co.  V.  McCaskill,  75  Ark.  133,  112  Am.  St.  Eep.  48,  86  S.  W.  997,  79  L. 
R.  A.  680;  Metallic  Casting  Co.  v.  Fitchburg  R.  Co.,  109  Mass.  277,  12 
Am.  Eep.  689;  American  Sheet  &  Tin  Co.  v.  Pittsburg  R.  Co.,  143  Fed. 
789,  75  C.  C.  A.  47,  12  L.  R.  A.,  N.  S.,  382,  and  note,  6  Ann.  Cas.  626; 
note  to  Byrd  v.  English,  64  L.  E.  A.  95,  96.  "In  my  opinion,"  continued 
Justice  McClellan,  "the  cases  of  the  cited  class  rest  on  a  principle  com- 
mon to  them  and  to  that  at  bar.  I  cannot  improve  on  the  statement 
of  the  principle  to  be  found  in  American  Sheet  &  Tin  Co.  v.  Pitts- 
burg E.  Co.,  143  Fed.  789,  75  C.  C.  A.  47,  12  L.  R.  A.,  N.  S.,  382: 
'It  is  not  denied  that  a  natural  person,  or  a  corporation  by  its  cor- 
porate agencies,  may  so  interfere  with  the  rights  of  another,  growing 
out  of  the  emergency  of  a  fire  or  conflagration  of  or  on  such  other 
person's  property  or  premises,  as  to  make  him  or  it  liable  for  injury 
and  damage  directly  resulting  from  such  interference.  Actionable 
interference  of  this  kind  is  the  violation  of  a  fundamental  social 
duty,  and  is  within  the  definition  of  a  common-law  tort.  Private 
property  may  be  entered  by  the  public  authorities,  or  by  the  per- 
son, or  his  agents,  who  is  owner  of  the  burning  building,  for  the 
purpose  of  using  reasonable  means  to  save  the  same  oi  to  extinguish 
the  fire;  and  undoubtedly,  in  the  case  now  before  us,  the  plaintiffs' 
employes,  as  well   as  the  public  firemen,  had  the   right   to   cross   the 
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right  of  way  and  tracks  of  the  defendant  company  for  the  purpose 
of  leading  the  hose  from  the  source  of  supply  to  the  burning  build- 
ing.' In  the  case  just  quoted,  the  question  under  consideration  in 
the  case  at  bar  was  presented;  and  following  the  principle  declared, 
as  quoted,  the  court,  through  Justice  Gray,  exonerated  the  defend- 
ant upon  the  evident  assumption  that  the  duty  to  move  or  cut  the 
train,  so  as  to  avoid  interference  with  the  efforts  to  extinguish  the 
fire,  was  met  by  those  in  physical  control  of  the  train;  the  proof 
showing  a  promptly  announced  and  acted-on  willingness  and  purpose 
of  the  enginemen  to  relieve  the  emergency  of  the  interference  oc- 
casioned by  their  train.  The  majority  attempt  to  distinguish  this  case 
upon  the  ground  that  a  street  was  blocked  by  the  standing  train. 
Yet  the  statement  of  facts  made  by  the  learned  judge  shows  (at  page 
384  of  12  L.  E.  A.,  N.  S.)  that  the  'so-called  Fifteenth  street  cross- 
ing was  a  way  maintained  by  the  company  across  the  tracks  of  the 
railway  company,  on  the  line  of  what  was  formerly  Fifteenth  street, 
but  for  a  long  time  abandoned  as  a  city  street.'  The  attempted 
differentiation  is   expressly  refuted." 


Where  Freirjht-cars  are  Left  Standing  on  a  Crossing  so  as  to  prevent 
the  fire  department  from  promptly  reaching  a  fire,  such  negligence  may 
be  regarded  as  an  intervening  and  concurrent  cause  of  the  destruction 
of  a  building  to  which  the  flames  spread,  and  the  railroad  company 
may  be  held  liable  therefor.  It  is  no  excuse  that  police  officers  who 
were  present  knew  that  by  uncoupling  the  cars  and  releasing  the 
brakes  the  cars  would,  on  account  of  the  grade,  move  off  the  cross- 
ing: Houren  v.  Chicago  etc.  Ey.  Co.,  236  111.  620.  127  Am.  St.  Eep.  309. 
And  where  a  motorman  on  a  street-car  negligently  runs  over  and  cuts 
a  fire  hose  while  it  is  conveying  water  to  a  burning  residence,  thus 
shutting  off  the  supply  of  water  and  causing  the  firemen  to  lose  con- 
trol of  the  fire  and  the  loss  of  the  furniture  in  the  building,  the  street- 
car company  is  liable  for  the  loss,  on  the  ground  that  the  cutting  of  the 
hose  was  the  proximate  cause  of  the  loss:  Little  Eock  etc.  Electric  Co. 
V.  McCaskill,  75  Ark.  133,  112  Am.  St.  Eep.  48, 


BIRMINGHAM  RAILWAY,  LIGHT  AND  POWER  COM- 

PANY  V.  BAKER. 

[161  Ala.  135,  49  South.  755.] 

PARENT  AND  CHILD — Action  for  Injuries  to  Minor. — In  an 

action  for  personal  injuries  to  his  minor  child  a  parent  may  recover 
for  the  loss  of  the  child's  services  and  for  incidental  expenses  in- 
curred in  caring  for  the  child,     (p.  119.) 

PARENT  AND  CHILD — Action  for  Injuries  to  Minor.— In  an 
action  by  a  parent  for  personal  injuries  to  his  minor  child,  the  loss 
of  the  child's  society  cannot  be  considered  in  estimating  the  dam- 
ages,    (p.  120.) 

WITNESS. — Overruling  an  Objection  to  a  Question  which  is 
not  answered  is  harmless  error.      (p.  120.) 

Tillman,  Grubb,  Bradley  &  Morrow  and  L.  C.  Leadbetter, 
for  the  appellant. 

Stallings  &  Drennen,  for  the  appellee. 
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136  DENSON,  J.  This  is  an  action  on  the  case,  brought 
by  the  plaintiff,  to  recover  damages  consequent  upon  a 
personal  injury  alleged  to  have  been  inflicted  upon  an  in- 
fant daughter  of  plaintiff  through  the  negligence  of  the 
defendant.  The  damages  claimed  are  money  expended  by 
plaintiff  for  medicine,  medical  care  and  treatment  in  efforts 
to  heal  and  cure  the  infant,  and  loss  of  the  services  and 
society  of  the  child.  The  infant  was  four  months  old  at  the 
time  the  injury  was  inflicted  and  nineteen  months  old  at  the 
time  the  trial  was  had. 

It  is  unquestionably  true  that  for  loss  of  the  services  of 
a  minor  child,  the  result  of  an  injury  caused  by  the  wrong- 
ful act  of  another,  the  parent  may  recover  whatever  sum 
which,  from  the  evidence,  the  jury  may  reasonably  infer  to 
be  the  equivalent  thereof:  Birmingham  etc.  P.  Co.  v.  Chas- 
tain,  158  Ala.  421,  48  South.  85.  In  the  case  cited  there  was 
a  claim  for  services  and  loss  of  ^^"^  society  of  the  minor  son ; 
but  the  question  of  the  right  of  recovery  for  loss  of  society 
was  not  litigated.  Consequently  that  case  sheds  no  light 
on  the  question  of  the  loss  of  society  as  an  element  of  dam- 
ages. We  said  in  that  case,  however,  that  in  this  action  the 
recoverable  damages  are  limited  to  such  as  will  compensate 
the  parent  for  the  loss  of  the  child's  services  up  to  the  time 
of  his  majority  for  such  reasonable  amounts  necessarily 
expended  in  and  about  the  treatment  and  care  of  the  child, 
and  for  the  value  of  the  parent's  services  while  nursing  the 
child.  In  Durden  v.  Barnett,  7  Ala.  169,  a  case  in  which 
the  father  sued  in  case  for  an  injury  done  to  a  minor  child 
through  the  wrongful  act  of  another,  the  court  said:  "Even 
if  the  child  was  of  very  tender  years,  so  as  to  be  incapable 
of  rendering  any  useful  services,  the  action  would  doubtless 
lie,  if  averments  were  made  of  consequential  injury,  by 
expenses  caused  in  healing  the  wounds,  and  perhaps,  also, 
for  the  deprivation  of  its  society."  It  will  be  observed  that 
the  court  did  not  there  decide  that  loss  of  society  of  the 
child  would  be  a  proper  element  of  recoverable  damages. 
Moreover,  it  will  be  further  observed,  from  the  facts  of  the 
case  as  reported  and  from  the  questions  that  were  presented 
for  the  decision  of  the  court,  that  if  such  a  decision  had  been 
made,  it  would  have  been  aside  from  the  questions  presented 
by  the  record  in  that  cause  for  determination. 

We  have  not  been  cited'  to  any  decisions  rendered  by  this 
court  which  hold  that,  in  actions  of  this  kind,  loss  of  the 
society  of  the  child  may  be  taken  into  consideration  by  the 
jury  in  estimating  damages.  In  Bube  v.  Birmingham  etc. 
Co.,  140  Ala.  276,  103  Am.  St.  Rep.  33,  37  South.  285,  it  was 
said:  "It  is  a  well-settled  principle  at  common  law  that  the 
right  of  action  in  the  father  in  such  a  case  is  based  upon 
the  idea  of  the  loss  of  service  ^^^  of  the  minor  to  the  father, 
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and  the  damages  are  compensatory,  including,  of  course, 
nursing,  medical  expenses  and  the  like."  In  Schouler's 
Domestic  Relations,  section  258  (treating  of  injuries  in- 
flicted upon  children  and  of  rights  of  action  therefor),  we 
find  this  statement  of  the  law:  "Where  a  child  suffers  wrong, 
he  has  his  action  for  the  personal  injury.  But,  besides  this, 
the  parent  may  usually  claim  indemnity  for  loss  of  his  child's 
services,  to  which  should  be  added  the  incidental  expenses 
incurred  in  consequence  of  the  injury.  Hence  arises  a 
cause  of  action  in  the  parent  per  quod  servitium  amisit,  the 
foundation  of  which  is  a  loss  of  the  child's  service."  To 
the  text  are  cited  the  following  authorities:  Grinnell  v. 
Wells,  7  Man.  &  G.  1041 ;  Rogers  v.  Smith,  17  Ind.  323,  79 
Am.  Dec.  483;  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273;  Dennis  v.  Clark,  2  Cush.  347,  48  Am.  Dec.  671. 
To  the  same  effect  the  law  is  stated  in  1  Jaggard  on  Torts, 
pp.  451-453 ;  1  Cooley  on  Torts,  3d  ed.,  pp.  481-490 ;  and  in 
the  following  cases  it  is  expressly  held  that  loss  of  com- 
panionship and  association  of  the  child  cannot  be  taken  into 
consideration  in  estimating  the  parent's  damages:  Little 
Rock  etc.  Ry.  Co.  v.  Barker,  33  Ark.  350,  34  Am.  Rep.  44; 
Dando  v.  Home  Telephone  Co.,  126  Mo.  App.  242,  103  S.  W. 
103 ;  Caldwell  v.  Brown,  53  Pa.  453 ;  Mobile  &  0.  R.  R.  Co. 
V.  Watly,  69  Miss.  145,  13  South.  825 ;  Coakley  v.  North  Pa. 
Ry.  Co.,  5  Clark  (Pa.),  444;  Taylor  etc.  Ry.  Co.  v.  Warner, 
84  Tex.  122,  19  S.  W.  449,  20  S.  W.  823 ;  Pepper  v.  Southern 
Pac.  Co.,  105  Cal.  389,  38  Pac.  974;  Potter  v.  Chicago  etc. 
Co.,  21  Wis.  372,  94  Am.  Dec.  548 ;  Marshall  v.  Consolidated 
etc.  Co.,  119  Mo.  App.  270,  95  S.  W.  972. 

AVithout  extending  this  opinion  to  further  length,  and 
adverting  to  the  principle  upon  which  the  right  of  the 
parent  to  recover  at  all  proceeds,  as  well  as  to  the  authori- 
ties ^^^  above  cited,  we  are  at  the  conclusion  that  loss  of 
society  of  the  child  cannot  form  an  element  of  recoverable 
damages.  It  follows  that  reversible  error  was  committed 
by  the  trial  court  in  submitting  to  the  jury  loss  of  society 
as  an  element  of  damages,  and  also  in  refusing  charge  1, 
requested  by  the  defendant. 

The  question  asked  by  the  plaintiff,  "Now,  since  that 
time,  what  portion  of  your  time  had  been  required  to  give 
to  it?"  was  not  answered.  Therefore,  there  was  no  injury 
in  the  overruling  of  the  objection  thereto.  But  we  note 
that  there  is  no  claim  in  the  complaint  for  loss  of  time  in 
waiting  on  the  child,  nor  even  for  attention  by  the  plaintiff 
bestowed  upon  her:  See  Woodward  Iron  Co.  v.  Curl,  153 
Ala.  205,  44  South.  974. 

Witness  E.  M.  Moore  was  qualified  to  testify  as  an  ex- 
pert in  reference  to  the  matter  about  which  he  was  ex- 
amined.    But  the  question  propounded  to  him  is  somewhat 
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involved,  and  should  be  made  clearer  if  he  is  examined  on 
another  trial  of  the  ease. 

In  view  of  the  reversible  error  pointed  out  above,  it  is 
unnecessary  to  discuss  the  question  of  excessive  damages. 
We  have  given  consideration  to  all  questions  argued  in  the 
appellant's  brief. 

Reversed  and  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


A  Parent  may  Eecover  for  loss  of  services  due  to  an  injury  inflicted 
upon  his  minor  cliild,  and  also  for  incidental  expenses  incurred  in 
reference  thereto:  Note  to  Carey  v.  Berkshire  E.  R.  Co.,  48  Am. 
Dec.  622;  Stehle  v.  Jaeger  Automatic  Machine  Co.,  225  Pa.  348,  133 
Am.  St.  Eep.  884;  Tucker  v.  Buffalo  Cotton  Mills,  76  S.  C.  539,  121 
Am.  St.  Eep.  957;  Sperier  v.  Ott,  116  La.  1'087,  114  Am.  St.  Eep.  587; 
Le  Blanc  v.  Sweet,  107  La.  355,  90  Am.  St.  Eep.  303.  But  it  has 
been  held  that  he  cannot  recover  for  the  personal  suffering  of  the 
child:  Bube  v.  Birmingham  Ey.  etc.  Co.,  140  Ala.  276,  103  Am.  St. 
Eep.  33,  and  cases  cited  in  the  cross-reference  note  thereto;  and  that 
he  has  no  right  of  action  for  injuries  to  the  child  if  they  do  not 
destroy  or  impair  the  ability  of  the  child  to  render  services  to  him; 
Hurst  V.  Goodwin,  114  Ga.  585,  88  Am.  St.  Eep.  43. 


BYNUM  V.  GAY. 

[161  Ala.  140,  49  South.  757.] 

PLEADING — Motion  to  Strike  Plea. — After  issue  has  been 
joined,  a  motion  to  strike  the  plea  is  properly  overruled,     (p.  122.) 

TROVER — Timber  Cut  and  Placed  in  Buildings. — Where,  with- 
out the  knowledge  or  procurement  of  A,  trees  have  been  cut  from 
the  land  of  B  and  used  to  construct  fences  and  buildings  on  the 
land  of  A,  and  hence  have  become  a  part  of  the  realty,  B  cannot 
maintain  trover  against  A.     (p.  122.) 

TROVER — Nominal  Damages — Tender. — In  an  action  of  trover 
for  timber  cut  and  used  to  construct  buildings,  an  instruction  is  not 
erroneous  that  if  only  nominal  damages  are  found  the  verdict  should 
be  for  the  defendant  on  his  plea  of  tender  before  suit  brought,  (p. 
123.) 

Action  by  Bynum  against  Gay  for  trover,  trespass  and 
conversion.  From  a  judgment  for  the  defendant  the  plain- 
tiff appeals.  The  following  instruction,  which  is  referred 
to  in  the  opinion,  was  refused  to  the  plaintiff:  "If  the 
timber  used  to  build  the  barn  and  fence  on  Gay's  place 
were  cut  from  Bynum 's  land  without  his  consent,  and  Mr. 
Gay  thereafter  used  said  barn  and  fence  as  his  own,  then 
Mr.  Gay  is  liable  to  Mr.  Bynum  for  the  reasonable  value  of 
such  timber;  and  this  is  true,  even  though  I\Ir.  Gay  may 
not  have  authorized  the  cutting  of  the  timber." 
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Bilbro  &  Moody,  for  the  appellant. 
Virgil  Bouldin,  for  the  appellee. 

**2  McCLELLAN,  J.  The  complaint  contains  three 
counts,  one  for  the  value  of  trees  cut  and  removed  by  Gay 
from  the  lands  of  Bynum,  one  for  the  conversion  of  such 
timber,  and  one  in  trespass.  The  pleas  were  the  general 
issue  and  of  tender.  The  judgment  entry  recites  that  issue 
was  joined  on  the  pleadings;  thus,  as  we  construe  it,  in- 
cluding the  plea  of  tender.  The  bill  of  exceptions  recites 
that  the  "plaintiff  on  the  trial  moved  to  strike  the  plea  of 
tender  from  the  file."  The  court  overruled  the  motion. 
After  having  joined  issue  on  the  plea,  there  was  no  error  in 
overruling  plaintiff's  motion  to  strike.  He  should  have,  if 
so  advised,  assailed  the  plea  before  joinder  in  issue  thereof: 
Rudulph  V.  Wagner,  36  Ala.  698.  The  plea  was  not  proven 
beyond  dispute.  The  sum  tendered  and  paid  into  court,  as 
averred  in  the  plea,  was  twenty-two  dollars  and  sixteen 
cents,  and  there  were  tendencies  in  the  proof  to  the  effect 
that  timber  of  a  greater  value  was  cut  and  removed  or 
appropriated  from  the  land  of  plaintiff  at  the  instance  of  the 
defendant. 

The  remaining  errors  assigned  relate  to  the  oral  charge 
of  the  court  and  to  the  refusal  of  special  charges  requested 
for  plaintiff  and  one  such  charge  given  for  defendant.  In 
brief  of  counsel  for  appellant,  the  whole  insistence  for  re- 
covery is  based  on  the  trover  count  of  the  complaint.  The 
status  of  the  proof  clearly  required  the  issues  raised  by  that 
count  to  be  submitted  to  the  jury  as  was  done.  The  affirm- 
ative charge  in  that  connection  was  therefore  properly  re- 
fused to  plaintiff. 

Charge  1  was  well  refused  to  plaintiff.  There  was  some 
evidence  to  the  effect  that  without  the  knowledge  or  con- 
sent of  defendant  timber  of  plaintiff  was  cut,  and  without 
defendant's  knowledge  or  consent  this  timber,  or  its  prod- 
uct, was  used  in  fencing  and  constructing  ^'*^  houses  on 
defendant's  lands.  Trover  will  only  lie  for  the  conversion 
of  chattels,  and  there  was  testimony  in  the  cause  fairly 
inducing  the  conclusion  that  timber  from  plaintiff's  land, 
without  the  knowledge,  consent  or  procurement  of  defend- 
ant, became  attached  to  defendant's  lands,  and  therefore 
realty.  If  it  became  a  fixture — realty — before  defendant 
had  any  knowledge  or  notice  of  the  source  from  which  the 
timber,  or  its  product,  came,  we  do  not  think  trover  would 
lie:  Thweatt  v.  Stamps,  67  Ala.  96.  Reference  to  the  deci- 
sions cited  in  brief  of  counsel  for  appellant  will  show  their 
want  of  bearing  upon  the  question  just  stated.  Accord- 
ingly, the  court  did  not  err  in  refusing  charge  1. 

In  the  oral  charge  of  the  court,  and  in  a  special  charge 
given  at  the  instance  of  the  defendant,   the    jury   was   in- 
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structed  that,  if  only  nominal  damages  were  found  to  have 
been  suffered  by  plaintiff  for  which  defendant  was  liable, 
the  verdict  should  be  for  defendant  on  his  plea  of  tender 
before  suit  brought;  and,  on  the  other  hand,  if  more  than 
nominal  damages  were  found  to  have  been  suffered  by 
plaintiff'  for  which  defendant  was  responsible,  then  full 
damage  to  plaintiff  should  be  awarded  without  regard  to 
the  plea  of  tender.  Without  committing  this  court  to  the 
propriety  of  the  plea  of  tender  in  this  action  (see  2  Chitty, 
p.  470 ;  28  Ency.  of  Law,  pp.  10,  11 ;  Cernahan  v.  Chrisler, 
107  Wis.  645,  83  N.  W.  778),  the  general  law  seems  to  have 
been  declared  by  the  court  on  the  status  made  by  the  unas- 
sailed  plea  of  tender:  28  Ency.  of  Law,  2d  ed.,  p.  11; 
Schuessler  v.  Simon,  100  Ala.  422,  14  South.  203 ;  Gardner 
v.  Black,  98  Ala.  638,  12  South.  813;  Syson  v.  Hieronymus, 
127  Ala.  482,  28  South.  967. 

No  error  prejudicial  to  appellant  appears  in  the  record, 
and  the  judgment  is  affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concur. 


Conversion  of  Property  Sufficient  to  Sustain  Trover  is  the  subject 
of  a  note  to  Boiling  v.  Kirby,  24  Am.  St.  Eep.  795.  An  action  of 
trover,  or  its  equivalent  under  the  statute,  lies  only  for  the  conver- 
sion of  personalty.  Hence,  it  does  not  lie  for  the  conversion  of  sand 
or  gravel  while  in  its  original  bed,  or,  in  other  words,  while  it  is 
part  of  the  realty:  Glencoe  L.  &  G.  Co.  v.  Hudson  Bros.  etc.  Co.,  138 
Mo.  439,  60  Am.  St.  Eep.  560. 


EARLY  V.  FITZPATRICK. 

[161  Ala.  171,  49   South.  6S6.] 

CONTEMPT. — A  Justice  of  the  Peace  has  Jurisdiction  to  pun- 
ish for  contempt,     (p.  124.) 

COURTS. — No  Judicial  OflB.cer  can  be  Held  Liable,  in  an  action 
for  damages,  on  account  of  his  judicial  acts;  if  they  are  erroneous, 
or  even  corrupt,  other  penalties  must  be  pursued,     (p.  124.) 

COURTS — Personal  Liability  of  Judios. — The  integrity  of  the 
judiciary  demands  that  the  threat  of  personal  liability  shall  not  be 
held  over  judicial  officers  in  the  discharge  of  their  functions,  (p. 
124.) 

Pinkney  Scott,  for  the  appellant. 

Ben  G.  Perry  and  Joel  F.  Webb,  for  the  appellees. 

172  SIMPSON,  J.  This  action  was  brought  by  the  ap- 
pellant against  the  appellee,  M.  H.  Fitzpatrick,  a  justice  of 
the  peace,  and  the  sureties  on  his  bond,  claiming  damages 
resulting  from  a  fine  for  contojnpt  of  court  imposed  upon 
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the  plaintiff  by  said  justice  of  the  peace  and  the  imprison- 
ment consequent  on  plaintiff's  failure  to  pay  the  same.  The 
various  counts  of  the  complaint  were  demurred  to,  and  the 
demurrers  were  sustained,  and  judgment  was  rendered 
against  the  plaintiff  for  costs. 

The  allegations  of  the  complaint  show  that  the  justice  of 
the  peace  was  acting  judicially  in  fining  and  imprisoning 
the  plaintiff  for  contempt.  It  is  too  well  settled  in  thi.s; 
state  to  need  extended  argument  that  a  justice  of  the  peace, 
like  other  judicial  officers,  has  jurisdiction  to  punish  for 
contempt;  also,  that  no  judicial  officer  can  be  held  liable, 
in  an  action  for  damages,  on  account  of  his  judicial  action. 
If  his  action  is  erroneous,  or  even  corrupt,  other  remedies 
must  be  pursued.  The  integrity  ^'^^  of  the  judiciary  de- 
mands that  the  threat  of  personal  liability  shall  not  be  held 
over  them  in  the  discharge  of  their  judicial  functions. 

The  cases  referred  to  by  the  appellant  have  been  suf- 
ficiently differentiated  by  the  previous  decisions  of  this 
court: 'Coleman  v.  Roberts,  113  Ala.  323,  59  Am.  St.  Rep. 
Ill,  21  South.  449,  36  L.  R.  A.  84;  Burgin  v.  Sullivan,  151 
Ala.  416,  44  South.  202;  Scott  v.  Ryan,  115  Ala.  587,  22 
South.  284.  In  the  case  of  Crosthwait  v.  Pitts,  139  Ala.  421, 
36  South.  83,  the  decision  is  placed  distinctly  on  the  ground 
that  the  justice  "had  not  acquired  jurisdiction  of  the  per- 
son whose  acknowledgment  was  falsely  certified."  and 
could,  therefore,  claim  no  immunity  from  responsibility  for 
his  act,  on  the  ground  that  it  was  judicial. 

The  judgment  of  the  court  is  affirmed. 

Dowdell,  C.  J.,  and  Denson  and  Mayfield,  JJ.,  concur. 


The  Jurifidiction  of  a  Justice  of  the  Peace  to  Punish  for  Contempt 
is  discussed  in  the  note  to  Farnham  v.  Colman,  117  Am.  St.  Kep. 
955. 


ANNISTON  CORDAGE  COMPANY  v.  WESTERN  UNION 
TELEGRAPH  COMPANY. 

[161  Ala.  216,  49  South.  770.] 

TELEGRAPH  COMPANY.— The  Addressee  of  a  Telegram  may 

sue  the  telegraph  company  in  tort  for  damages  resulting  from  aia 
erroneous  transmission  of  the  message,  if  it  was  sent  for  his  benefit 
and  the  company  had  notice  of  that  fact.     (p.   126.) 

TELEGRAPH  COMPANY  —  Notice  That  Message  is  for 
Sendee's  Benefit. — A  telegram,  "OfTer  thirty  thousand  three  and  four 
ply  eighths  sixteen  half.  Quick  reply,"  does  not,  in  its  wording, 
charge  tho  transmitting  company  with  notice  that  the  sendee  is  the^ 
party  for  whose  benefit  the  message  is  sent.     (pp.  126,  127.) 
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Willett  &  Willett,  for  the  appellant. 

Knox,  Acker  &  Blackmon  and  Campbell  &  "Walker,  for 
the  appellee. 

2^''  DENSON,  J.  This  is  an  action  on  the  case,  brought 
by  the  sendee  of  a  telegraphic  message,  to  recover  damages 
of  the  defendant  for  a  negligent  mistake  of  the  defendant's 
agents  in  transmitting  the  message  from  Trio  Manufactur- 
ing Company,  at  Forsyth,  Georgia,  to  plaintiff  at  Anniston, 
Alabama.  The  message  delivered  at  Forsyth  was  in  this 
language : 

"Forsyth,    Georgia,    Oct.    2,    1906. 
"Anniston  Cordage  Company,  Anniston,  Alabama. 

"Offer  thirty  thousand  three  and  four  ply  eighths  sixteen 
half.     Quick  reply. 

"(Signed)    TRIO  MANUFACTURING  COMPANY." 

The  mistake  in  the  transmission  of  the  message  consisted 
in  the  substitution  of  "fifteen"  for  "sixteen"  where  it  oc- 
curred in  the  message. 

^^*  The  first  question  presented  by  the  record  is  the 
right  of  the  plaintiff,  sendee,  who  was  not  a  party  or  privy 
to  the  contract  in  pursuance  of  which  the  message  was  sent, 
to  maintain  an  action  in  tort  for  the  error  committed  in 
transmitting  the  message.  Many  questions  in  respect  to 
the  law  applicable  to  the  liability  of  telegraph  companies 
for  negligence  in  transmitting  messages  have  been  decided 
by  this  court ;  but  we  are  not  aware  that  the  precise  ques- 
tion now  presented  has  ever  been  here  determined,  notwith- 
standing appellee's  counsel  seem  to  think  the  case  of  Postal 
Tel.  C.  Co.  V.  Ford,  117  Ala.  672,  23  South.  684,  124  Ala. 
400,  27  South.  409,  determinative  of  the  issue  in  appellee's 
favor.  It  will  be  discovered  from  a  reading  of  that  case 
that  it  was  an  action  ex  contractu  by  the  sendee,  for  breach 
of  a  contract  alleged  to  have  been  made  by  the  telegraph 
company  with  the  sender,  for  the  benefit  of  the  sendee  and 
as  his  agent.  Th'e  court  held  against  the  right  of  recovery, 
on  the  ground  that  the  proof  failed  to  show  that  the  mes- 
sage was  sent  for  the  benefit  of  the  plaintiff,  as  alleged. 
Brickell,  C.  J.,  in  the  opinion,  among  other  things,  said: 
"The  right  of  the  sendee  to  maintain  an  action  for  damages 
against  the  telegraph  company  for  failure  to  deliver  has 
been  frequently  before  the  court.  In  England  it  is  held 
that  the  sendee  in  the  absence  of  such  facts  as  make  him  a 
party  or  privy  to  the  contract  has  no  right  of  action  against 
the  telegraph  company."  After  citation  of  authorities  the 
opinion  continues:  "In  thus  holding  the  English  courts 
apply  to  telegraph  cases  the  principle  established  by  them 
that  no  cause  of  action  arises  in  favor  of  a  stranger  to  a 
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contract  because  of  a  breach  of  duty  growing  out  of  a  con- 
tract": Winterbottom  v.  Wright,  10  Mees.  &  W.  107. 

But  the  court  left  undecided  the  question  here  in  hand, 
as  that  was  a  ease  ex  contractu  and  not  in  tort.  The 
^^®  English  doctrine,  that  the  addressee  of  a  telegram  mes- 
sage cannot  sue  the  company  for  error  or  negligence  in 
its  transmission  or  delivery,  because  the  obligation  of  the 
company  springs  entirely  from  the  contract  between  it  and 
the  sender,  and  the  sendee  is  not  a  party  or  privy  thereto, 
does  Hot  prevail  generally  in  this  country.  The  cases  are 
not  in  harmony  upon  the  question.  We  have  examined 
them,  and  conclude  that  the  weight  of  authority  is  to  the 
effect  that  the  addressee  of  a  message  may  sue  the  tele- 
graph company  in  his  own  name,  and  recover  such  damages 
as  he  may  have  sustained  by  reason  of  its  negligence,  when 
the  message  was  intended  for  his  benefit,  and  the  company 
either  had  knowledge  of  that  fact  or  had  notice  of  such 
facts  as  would  be  the  equivalent  of  knowledge:  2  Shearman 
and  R^dfield  on  Negligence,  5th  ed.,  sec.  543 ;  Gray  on  Com. 
by  Tel.,  sec.  65;  Thompson  on  Law  of  Electricity,  sec.  427; 
Joyce  on  Electric  Law,  sec.  1008 ;  21  Ency.  of  PI.  &  Pr.  509 ; 
Frazier  v.  Western  Union  Tel.  Co.,  45  Or.  414,  78  Pac.  330, 
67  L.  R.  A.  319,  2  Ann.  Cas.  396,  and  notes. 

The  case  of  Frazier  v.  Western  Union  Tel.  Co.,  45  Or.  414, 
78  Pac.  330,  67  L.  R.  A.  319,  2  Ann.  Cas.  396,  is  a  well-con- 
sidered one  by  the  supreme  court  of  Oregon,  and  we  adopt 
a  part  of  the  opinion  in  that  case  as  tersely  expressing  our 
own  views  of  the  law  governing  the  question:  "A  telegraph 
company  is  not  a  common  carrier  in  the  sense  that  it  is  an 
insurer  against  mistakes  in  transmission  of  messages  or 
delay  in  their  prompt  delivery ;  but  it  is  an  instrument  of 
commerce  and  a  public  service  corporation.  It  therefore 
owes  the  duty  to  those  for  whose  benefit  it  undertakes  to 
transmit  and  deliver  messages  to  transmit  and  deliver  them 
without  unreasonable  delay.  For  a  violation  of  this  duty, 
or  for  a  negligent  performance  thereof,  it  is  responsible  to 
the  party  for  whose  benefit  the  contract  was  made,  wliether 
it  be  the  sender  or  the  addressee.  But  the  right  of  an 
addressee  to  recover  is  necessarily  grounded  upon  the  con- 
tract between  ^^'*  the  company  and  the  sender,  whether  the 
action  be  in  form  technically  for  a  breach  of  contract  or  one 
sounding  in  tort.  Without  the  contract  under  which  the 
message  was  forwarded  as  a  foundation  for  the  cause  of 
action,  no  recovery  whatever  could  be  had.  In  order  for 
the  addressee  to  sue,  it  is  essential,  therefore,  that  it  ap- 
pears that  he  was  to  be  benefited  by  the  contract  for  sending 
the  message,  and  that  tliat  fact  was  known  to  the  company 
when  it  received  the  message  for  transmission,  either  from 
its  language  or  otherwise." 
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There  is  no  pretense,  by  averment  in  either  count  of  the 
complaint,  that  the  defendant,  at  the  time  it  received  the 
message  for  transmission,  was  given  any  information  that  it 
was  for  the  benefit  of  the  sendee.  The  question  then  arises: 
Is  the  language  of  the  message  sufficient  to  convey  such, 
information?  We  think  it  easy  of  demonstration  that  it  is 
not ;  and  it  suffices  to  say,  without  entering  into  a  discussion 
of  the  point,  that  this  court  holds  that  the  message,  in  its 
wording,  is  not  such  as  would  charge  the  transmitting  com- 
pany with  the  information  that  the  sendee  is  the  party  for 
whose  benefit  it  is  sent. 

Upon  the  foregoing  considerations,  it  follows  that  the 
complaint  fails  to  show  any  duty  owing  from  the  defendant 
to  the  plaintiff,  or  any  breach  of  such  a  duty.  Therefore, 
no  error  was  by  the  trial  court  committed  in  sustaining  the 
demurrer  to  the  several  counts  of  the  complaint.  It  is  need- 
less to  discuss  any  other  question  presented.  On  the  ques- 
tion of  damages,  however,  see  Frazier  v.  Western  Union  Tel. 
Co.,  45  Or.  414,  78  Pac.  330,  67  L.  R.  A.  319,  2  Ann.  Cas.  396, 
the  cases  there  cited,  and  the  notes  to  the  opinion. 

Let  the  judgment  of  the  city  court  be  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


The  Bight  of  the  Sendee  of  a  Telegram  to  recover  for  negligence  in 
sending  it  has  been  recognized  in  many  cases:  See  Stewart-Morehead 
&  Co.  V.  Postal  Tel.  Cable  Co.,  131  Ga.  31,  127  Am.  St.  Rep.  205, 
and  cases  cited  in  the  cross-reference  note  thereto.  The  right  to 
sue  may  be  either  in  the  sender  or  the  sendee,  and  may  be  either  on 
the  contract  or  for  a  breach  of  the  statutory  duty  of  prompt  deliv- 
ery: Western  Union  Tel.  Co.  v.  Potts,  120  Tenn.  37,  127  Am.  St. 
Eep.  991.  And  it  is  not  necessary  to  a  recovery  that  the  action 
should  be  brought  either  by  the  person  whose  name  appears  in  the  tele- 
gram as  sender  or  by  the  one  whose  name  appears  as  sendee.  It  may 
be  brought  by  one  whose  name  appears  on  the  face  of  the  message  as 
beneficiary,  though  he  is  neither  sendee  nor  sender;  Western  Union 
Tel.  Co.  V.  Potts,  120  Tenn.  37,  127  Am.  St.  Kep.  991. 


WEST  PRATT  COAL  CO^IPANT  v.  DORMAN. 

[161  Ala.  389,  49  South.  849.] 

MINING — ^Right  of  Owner  of  Surface  to  Support. — The  right 
to  mine  is.  servient  to  the  right  of  the  owner  of  the  surface  to  have 
it  perpetually  sustained  in  its  natural  state,     (p.  128.) 

MINING. — The  Owner  of  the  Upper  Soil  is  Entitled  as  of 
common  right  to  support  from  subjacent  strata,  independently  of 
the  negligence  of  the  owner  of  the  minerals  in  working  his  mine, 
(p.  128.) 

MINING — Removal  of  Support. — The  Statute  of  Limitations 
does  not  begin  to  run  against  an  action  by  the  owner  of  the  surface 
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for  injury  by  mining  operations  underneath  until  actual  mischief  is 
done  to  the  upper  soil.     (p.  130.) 

MINING- — Removal  of  Support. — ^A  Cause  of  Action  Accrues 
to  the  owner  of  the  upper  soil  when  the  failure  of  support  by  the 
underlying  strata,  through  causes  put  into  operation  by  mining  men, 
interferes  with  the  utility  and  enjoyment  of  the  superincumbent 
soil.     (p.  131.) 

Bankhead  &  Bankhead,  for  the  appellant. 
L.  D.  Gray,  for  the  appellee, 

^^^  SAYRE,  J.  Appellees  recovered  judgment  against 
the  appellant  in  an  action  on  the  case  for  damages  alleged 
to  have  been  caused  by  the  appellant  (defendant)  in  mining 
coal  beneath  the  surface  of  appellees'  (plaintiffs')  lot  at 
Horse  Creek  in  such  manner  that  the  subjacent  support  of 
the  same  was  impaired  and  the  upper  soil  caused  to  crack 
open  and  settle  down.  There  was  evidence  tending  to  show 
that  coal  had  been  mined  under  the  lot  by  a  former  owner 
of  the  underlying  minerals  several  years  before  suit  brought, 
and  that,  both  before  and  after  the  point  of  time  one  year 
before  suit  brought,  defendant  had  mined  coal  there.  The 
settling  down  of  plaintiffs'  lot  occurred  less  than  one  year 
before  the  commencement  of  the  suit.  The  single  question 
raised  by  the  record  and  argument  of  counsel  is  Avhether 
the  trial  court  erred  in  refusing  to  defendant  charges  which 
put  forward  the  proposition  that  if  the  coal,  the  removal 
of  which  left  the  upper  soil  without  proper  support,  and  so 
caused  its  subsidence,  was  removed  more  than  one  year 
before  the  commencement  of  the  suit,  the  plaintiffs  could 
not  recover. 

The  plaintiffs  owned  the  surface;  the  defendant,  the 
underlying  minerals.  The  right  to  mine  is  servient  to  the 
right  of  the  owner  of  the  surface  to  have  it  perpetually 
sustained  in  its  natural  state — ^no  question  as  to  the  right 
to  have  buildings  sustained  is  involved — by  adequate  sup- 
ports: Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St.  Rep.  368, 
4  South.  350.  The  owner  of  the  upper  soil  is  entitled  as 
of  common  right  to  support  from  subjacent  strata,  inde- 
pendent of  the  negligence  of  the  owner  of  the  minerals  in 
working  his  mine:  Humphries  v.  Brogden,  12  Q.  B.  739. 
So  that  the  charge  of  negligence  to  be  found  in  some  of  the 
counts  neither  added  to  nor  detracted  from  the  cause  of 
action  stated.  Under  the  evidence  it  was  open,  perhaps, 
to  the  jury  to  find  that  '^*  the  mining  which  caused  the 
cracking  and  settling  down  of  plaintiffs'  lot  had  been  done 
by  the  defendant  more  than  one  year  before  suit  brought. 
If  such  was  the  case,  when  did  the  statute  of  limitations 
l)egin  to  run?  In  Rountree  v.  Brantley,  34  Ala.  544,  73 
Am.  Dec.  470,  Polly  v.  McCall,  37  Ala.  20,  and  Savannah 
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S.  &  M.  Ry.  V.  Buford,  106  Ala.  303,  17  South.  395,  after 
recognizino:  the  principle  of  class  of  cases  in  which  parties 
are  allowed  to  maintain  suit  before  any  actual  injury  is  done, 
for  the  reason  that  wherever  there  is  a  wrong  there  must 
he  a  remedy,  and  plaintiff  must  at  least  be  entitled  to 
nominal  damages,  and  that  otherwise  the  adverse  user  might 
ripen  into  a  title  by  lapse  of  time  before  there  was  any 
actual  damage,  it  was  determined  that  an  interference  with 
the  natural  flow  of  water  by  a  structure  on  the  land  of  an 
adjoining  owner,  causing  an  injurious  reflex  of  water,  con- 
fers a  right  of  action  whenever  the  injury  actually  occurs; 
and  in  the  last-named  case  it  was  said:  "The  roadbed  and 
embankment  are  permanent  and  continuous  structures;  and 
if  their  erection  had  given  the  plaintiff  a  cause  of  action, 
and  then  all  the  damage  which  could  have  resulted  had 
resulted,  the  statute  of  limitations  would  have  commenced 
to  run  from  the  time  of  their  completion.  But  if  the  thing 
complained  of  is  not  necessarily  injurious,  or  is  not  an 
Invasion  of  the  rights  of  another,  of  itself  affording  no 
cause  of  action,  then  whatever  of  legal  injury  may  re>sult 
from  it  furnishes  a  cause  of  action  accruing  when  the  injury 
occurs,  and  then  the  statute  of  limitations  commences  to 
run." 

These  cases  went  upon  the  theory  that  the  injuries  com- 
plained of  had  causal  origin  in  the  maintenance  of  a  nui- 
sance, and  it  was  considered  by  them  that  the  injurious 
consequences  resulting  from  the  nuisance,  rather  than  the 
act  which  produced  the  nuisance,  was  the  cause  of  action. 
*' Nuisance,  nocumentum,  or  annoyance,  ^^^  signifies  any- 
thing that  worketh  hurt,  inconvenience,  or  damage,  .... 
and  private  nuisances,  which  are  the  subject  of  our  present 
consideration,  may  be  defined:  Anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  hereditaments  of 
another":  3  Blackstone's  Commentaries,  216.  "The  reme- 
dies by  suit  are:  (1)  By  action  on  the  case  for  damages, 
in  which  the  party  injured  shall  only  recover  satisfaction 
for  the  injury  sustained,  but  cannot  thereby  remove  the 
nuisance.  Indeed,  every  continuance  of  a  nuisance  is  held 
to  be  a  fresh  one":  3  Blackstone's  Commentaries,  220. 
^'Anything  constructed  on  a  person's  premises,  which  of 
itself,  or  by  its  intended  use,  directly  injures  a  neighbor  in 
the  proper  use  and  enjoyment  of  his  property,  is  a  nui- 
sance": Grady  v.  Wolsner,  46  Ala.  381,  7  Am.  Rep.  593; 
Hundley  v.  Harrison,  123  Ala.  292,  26  South.  294;  Richards 
V.  Daughtery,  133  x\la.  569,  31  South.  934.  The  idea  of 
nuisance  receives  a  somewhat  extended  application  in 
Sutherland  on  Damages,  where  it  is  said:  "An  actionable 
nuisance  may  be   anything  wrongfully  done  or  permitted 
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which  injures  or  annoys  another  in  the  enjoyment  of  his 
legal  rights.  It  may  be  created  by  an  affirmative  act  caus- 
ing annoyance  and  damage,  or  by  neglect  of  some  duty  of 
prevention":  Sec.  1035. 

The  facts  of  the  case  under  consideration  constitute  the 
plaintiffs'  cause  of  offense  a  nuisance,  and  meet  the  con- 
ditions laid  down  as  for  the  maintenance  of  an  action  on 
the  case  whenever  the  injury  may  actually  occur.  The 
structure  was  in  its  nature  permanent  and  continuous,  but 
its  damnifying  effects  did  not  occur  until  after  the  lapse  of 
time;  and  it  is  a  matter  of  practical  importance,  though 
perhaps  not  touching  the  principle  involved,  that  they  may 
not  be  known  until  they  do  occur.  Perhaps  a  more  accurate 
use  of  language,  without  varying  legal  effect,  would  describe 
the  first  cause  of  plaintiffs'  injury  as  the  destruction  of  a 
structure  ^^^  upon  which  the  plaintiffs  had  a  legal  right 
to  depend  for  the  support  of  their  land.  It  may  be  likened 
to  a  hole  dug  near  to  one's  land,  which,  after  a  while  and 
under  the  influence  of  the  seasons,  permits  his  land  to  slough 
away  from  time  to  time.  The  damages  complained  of  flowed 
as  consequences  from  a  nuisance.  In  the  leading  case  of 
Bonomi  v.  Backhouse,  9  H.  L.  Cas.  503,  plaintiffs'  lot  and 
the  house  upon  it  had  been  caused  to  settle  by  excavation 
of  the  underlying  strata.  In  the  house  of  lords.  Lord  Chan- 
cellor Westbury  said:  "I  think  it  is  abundantly  clear,  upon 
both  principle  and  authority,  that  when  the  enjoyment  of 
the  house  is  interfered  with  by  the  actual  occurrence  of  the 
mischief,  the  cause  of  action  then  arises,  and  that  the  action 
may  be  maintained."  Upon  the  same  occasion  Lord  Cran- 
worth  observed:  "I  think  the  error  in  the  view  which  has 
sometimes  been  taken  upon  this  subject  is  this:  It  has  been 
supposed  that  the  right  of  the  party  whose  land  is  interfered 
with  is  a  right  to  what  is  called  'the  pillars,'  or  the  support. 
In  truth,  his  right  is  a  right  to  the  ordinary  enjoyment  of 
his  land,  and  till  that  ordinary  enjoyment  is  interfered  with 
he  has  nothing  of  which  to  complain.  That  seems  to  be 
the  principle  upon  which  this  case  ought  to  ha  disposed 
of":  16  Eng.  Rul.  Cas.  215.  See,  also,  Church  of  Holy  Com- 
munion V.  Paterson  E.  R.  Co.,  66  N.  J.  L.  218,  49  Atl.  1030, 
55  L.  R.  A.  81.  These  cases,  and  the  analogy  afforded  by 
our  own  cases,  supra,  seem  to  leave  no  room  for  doubt  that 
the  statute  of  limitation  will  not  begin  to  run  in  an  action 
of  the  sort  here  involved  until  some  actual  mischief  has 
been  done  to  the  upper  soil. 

Appellant  urges  upon  our  consideration  the  case  of 
Noonan  v.  Pardee,  200  Pa.  474,  86  Am.  St.  Rep.  722,  50 
Atl.  255,  55  L.  R.  A.  410.  For  precedent  that  case  contents 
itself  with  a  reference  to  an  earlier  decision  of  Bonomi  v. 
Backhouse,    9    II.    L.    Cas.    503,   which    was   overruled    on 
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*®*  appeal  in  those  decisions  from  ^vhich  we  have  qnoted, 
as  it  had  been  in  the  exchequer  chamber.  For  conclusion 
it  holds  that  "the  miner  is  not  forever  answerable  for  even 
his  own  default" — an  argument  ab  inconvenienti,  which 
seems  too  easily  to  outweigh  the  inconveniences  which 
must  result  to  the  owners  of  the  upper  soil  from  a  contrary 
ruling.  AVithout  attaching  too  much  importance  to  the 
argument  from  inconvenience  as  making  for  one  conclusion 
or  another,  we  quote  the  remarks  of  Mr.  Justice  Willes,  when 
deciding  Bonomi  v.  Backhouse,  9  H.  L.  Cas.  503,  in  ex- 
chequer chamber:  "The  contention  on  the  part  of  the  de- 
fendant is  that  the  action  must  be  brought  within  six  years 
after  the  excavation  is  made,  and  that  it  is  immaterial 
whether  any  actual  damage  has  occurred  or  not.  The  jury, 
according  to  this  view,  would  have,  therefore,  to  decide  upon 
the  speculative  question  whether  any  damage  was  likely 
to  arise ;  and  it  might  well  be  that  in  many  cases  they  would, 
upon  the  evidence  of  mineral  surveyors  and  engineers,  find 
that  no  damage  was  likely  to  accrue,  when  the  most  serious 
injury  afterward  might  in  fact  accrue,  and  in  others  find 
and  give  large  sums  of  money  for  apprehended  damage, 
which  in  point  of  fact  never  might  arise.  This  is  certainly 
not  a  state  of  law  to  be  desired":  El.,  Bl.  &  El.  655. 

In  line  with  the  authorities  noted  above  and  the  reasons 
upon  which  they  proceed,  we  hold  that  a  cause  of  action 
accrues  to  the  owner  of  the  upper  soil  when  the  failure  of 
support  by  the  underlying  strata,  through  causes  put  into 
operation  by  mining  them,  interferes  with  the  utility  and 
enjoyment  of  the  superincumbent  soil. 

Affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  con- 
cur. 
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I.    Extent  and  Growing  Importance  of  the  Law  on  the  Subject. 

Although  the  subject  of  this  note  has  received  thoughtful  consid- 
eration in  England  and  the  coal-mining  states  of  the  eastern  portion 
of  this  country,  it  is  a  matter  which  has  but  infrequently  arisen  in 
the  metal-mining  states  of  the  west.  The  subject,  however,  is  of 
growing  importance  in  the  metal-mining  states  of  the  west,  because 
of  the  comparatively  small  amount  of  public  land  which  is  now  sub- 
ject to  location  under  the  federal  mining  laws  and  of  the  growing 
practice  of  mine  operators  to  acquire  by  purchase  from  the  owners 
of  the  whole  fee  the  minerals  situate  in  such  lands  with  a  reserva- 
tion to  the  grantors  of  the  surface  rights. 

Theoretically  the  question  of  the  respective  rights  of  surface  and 
mineral  owners  is  liable  to  arise  in  any  case  in  which  an  apexing 
mineral  lode  dips  laterally  underneath  the  property  alongside  of  the 
mining  claim  which  contains  the  apexing  lode,  but  from  a  practical 
standpoint  controversies  in  respect  to  injuries  to  the  surface  owners 
•do  not  arise,  because  the  underground  explorations  and  workings 
under  such  circumstances  are  usually  so  far  underground  and  in  such 
:solid   rock  formation   as  not   to  interfere   with   surface   conditions. 

Under  the  announced  policy  of  the  federal  government  to  segre- 
gate the  minerals  from  the  surface  in  the  disposition  of,  at  least,  the 
•coal  lands  of  the  public  domain,  the  subject  will  be  one  which  will 
naturally  give  rise  to  questions  which  necessarily  have  not  been 
settled  by  the  decisions  in  respect  to  reservations  of  coal  in  the 
eastern  states  where  other  metallic  minerals  do  not  exist  in  the  same 
lands.  Under  the  act  of  Congress  of  June  22,  1910,  lands  which 
have  been  withdrawn  or  classified  as  coal  lands,  or  which  are  valua- 
ble for  coal,  are  allowed  to  be  entered  under  the  various  laws  pro- 
viding for  the  acquisition  and  entry  of  public  lands,  subject  to  "a 
reservation  to  the  United  States  of  the  coal  in  such  lands  and  of 
the  right  to  prospect  for,  mine,  and  remove  the  same,"  and  the 
act  provides  for  the  insertion  in  the  patent  to  such  lands  of  the 
reservation  mentioned.  The  act  which  provides  for  this  radical 
change  in  the  disposition  of  public  lands  containing  such  coal  de- 
posits, also  provides:  "The  coal  deposits  in  such  lands  shall  be  sub- 
ject to  disposal  by  the  United  States  in  accordance  with  the  provi- 
sions of  the  coal  land  laws  in  force  at  the  time  of  such  disposal. 
Any  person  qualified  to  acquire  coal  deposits'  or  the  right  to  mine 
and  remove  the  coal  under  the  laws  of  the  United  States  shall  have 
the  right,  at  all   times,  to  enter  upon  the  lands  selected,  entered,  or 
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patented,  as  provided  by  this  act,  for  the  purpose  of  prospecting  for 
coal  thereon  upon  the  approval  by  the  Secretary  of  the  Interior  of 
a  bond  or  undertaking  to  be  filed  with  him  as  security  for  the  pay- 
ment of  all  damages  to  the  crops  and  improvements  in  such  lands 
by  reason  of  such  prospecting.  Any  person  who  has  acquired  from 
the  United  States  the  coal  deposits  in  any  such  land,  or  the  right 
to  mine  or  remove  the  same,  may  re-enter  and  occupy  so  much  of 
the  surface  thereof  as  may  be  required  for  all  purposes  reasonably 
incident  to  the  mining  and  removal  of  the  coal  therefrom,  and  mine 
and  remove  the  coal,  upon  payment  of  the  damages  caused  thereby 
to  the  owner  thereof,  or  upon  giving  a  good  and  sufficient  bond  or 
undertaking  in  an  action  instituted  in  any  competent  court  to  ascer- 
tain and  fix  said  damages:  Provided,  that  the  owner  under  such 
limited  patent  shall  have  the  right  to  mine  «oal  for  use  upon  the 
land  for  domestic  purposes  at  any  time  prior  to  the  disposal  by  the 
United  States  of  the  coal  deposits:  Provided  further,  that  nothing 
herein  contained  shall  be  held  to  deny  or  abridge  the  right  to  present 
and  have  prompt  consideration  of  applications  to  locate,  enter,  or 
select,  under  the  land  laws  of  the  United  States  lands  which  have 
been  classified  as  coal  lands  with  a  view  of  disproving  such  classi- 
fication and  securing  a  patent  without  reservation." 

Congress  also  at  the  same  session,  by  the  act  of  June  7,  1910^ 
granted  certain  lands  in  Colorado  to  certain  cities  and  towns  for 
public  park  purposes,  subject  to  the  provision  that  "there  shall  be 
reserved  to  the  United  States  all  oil,  coal  and  other  mineral  deposits 
that  may  be  found  in  the  lands  so  granted  and  all  necessary  use 
of  the  land  for  extracting  the  same." 

From  the  federal  legislation  shown  above  and  the  fact  that  legis- 
lation is  proposed  by  certain  classes  under  which  the  federal  gov- 
ernment would  enter  into  the  business  of  mining  the  coal  and 
petroleum  deposits  on  the  public  lands,  either  as  operator  or  lessor, 
and  perhaps  also  enter  into  the  more  hazardous  business  of  develop- 
ing lands  which  are  supposed  to  contain  metallic  minerals  such  as 
gold,  silver,  copper  and  the  like,  it  is  quite  obvious  that  if  the 
policy  be  followed  of  segregating  the  minerals  from  the  surface  by 
means  of  exceptions  and  reservations  in  the  patent  for  the  surface, 
that  the  respective  rights  of  the  owners  of  the  two  estates  will  be 
questions  of  first  impression  in  a  number  of  the  western  states  where 
different  mining  conditions  prevail  than  in  the  eastern  states  where 
the  general  question  has  been  adjudicated. 

The  manner  of  approaching  the  solution  of  questions  of  this  char- 
acter was  very  aptly  stated  by  Mr.  Justice  Paxson  in  Chartier's 
Block  Coal  Co.  v.  Mellon,  152  Pa.  286,  34  Am.  St.  Eep.  645,  25  Atk 
597,  18  L.  E.  A.  702,  wherein  he  said:  "The  discovery  of  new  sources 
of  wealth,  and  the  springing  up  of  new  industries  which  were  never 
dreamed  of  half  a  century  ago,  sometimes  present  questions  to  which 
it  is  difficult  to  apply  the  law  as  it  has  heretofore  existed.  It  is  the 
crowning  merit  of  the  common  law,  however,  that  it  is  not  com- 
posed of  iron-clad  rules,  but  may  Le  modified  to  a  reasonable  extent 
to  meet  new  questions  as  they  arrive.  This  may  be  called  the  ex- 
pansive property  of  the  common  law.  Mining  rights  are  peculiar, 
and  exist  from  necessity,  and  the  necessity  must  be  recognized,  and 
the  rights  of  mine  and  land  owners  adjusted  and  protected  accord- 
ingly. We  have  an  illustration  of  this  in  Pennsylvania  Coal  Co.  v. 
Sanderson,   113  Pa.   126,   57   Am.   Eep.   445,   6   Atl.   453.     The   mining. 
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of  coal  and  other  minerals  is  constantly  developing  new  questions. 
Fonnerly  a  man  who  owned  the  surface  owned  it  to  the  center  of 
the  earth.  Now  the  surface  of  the  land  may  be  separated  from  the 
different  strata  underneath  it,  and  there  may  be  as  many  different 
owners  as  there  are  strata:  Lillibridge  v.  Lackawanna  Coal  Co.,  143 
Pa.  293,  24  Am.  St.  Kep.  544,  22  Atl.  1035,  13  L,  E.  A.  627.  The 
difficulty  is  to  so  apply  the  law  as  to  give  each  owner  the  right 
of  enjoyment  of  his  property  or  strata  without  infringing  upon  the 
right  of  other  owners,  where  the  owner  of  the  surface  has  neglected 
to  guard  his  own  rights  in  the  deed  by  which  he  granted  the  lower 
strata  to  other  owners." 

11.    Implied  Eight  of  Surface  Owner  to  Subjacent  Support. 

a.  The  General  Eule. — The  general  rule  is  that  where  one  person 
owns  the  surface  and  another  the  minerals  in  land,  there  is  an  im- 
plied covenant  on  the  part   of  the  mineral  owner  to  leave  sufficient 
subjacent    support    to    maintain    the    surface    in    its    natural    state: 
Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St.  Eep.  368,  4  South.  350; 
Sloss-Sheffield  Steel  etc.  Co.  v.  Samson,  158  Ala.  590,  48  South.  493; 
Phillips  V.  Collinsville  Granite  Co.,  123  Ga.  830,  51  S.  E.  666;  Wilms 
v.  Jess,  94  111.  464,  34  Am.  Eep.  242;   Catlin  Coal  Co.  v.  Lloyd,  109 
111.    App.    122;    Yandes   v.   Wright,    66    Ind.    319,    32    Am.    Eep.    109; 
Western  Indiana  Coal   Co.   v.   Brown,   36  Ind.  App.   44,  114  Am.   St. 
Eep.  367,  74  N.  E.  1027;  Eandolph  v.  Haldcn,  44  Iowa,  327;  Mickle 
v.  Douglas,  75  Iowa,  78,  39  N.  W.  198;  Collins  v.  Gleason  Coal  Co., 
140  Iowa,  114,  115  N.  W.  497,  118  N.  W.  36,  18  L.  E.  A.,  N.  S.,  736 
Eriekson   v.  Michigan   Land   etc.   Co.,   50   Mich.   604,   16  N.   W.   161 
Chicago  etc.  E.  Co.  v.  Brandan,  81  Mo.  App.  1;   Southwest  Missour 
By.  Co.  V.  Morning  Hour  Min.  Co.,  138  Mo.  App.  129,  119  S.  W.  982 
New  Jersey  Zinc   Co.  v.   New   Jersey  Franklinite   Co.,   13   N.  J,   Eq 
322;   Lord  v.   Carbon  Iron   Mfg.   Co.,  42  N.   J.   Eq.   157,   6   Atl.   812 
Marvin  v.  Brewster  Iron  Min.  Co.,  55  N.  Y.  538,  14  Am.  Eep.  322 
Burgner   v.   Humphrey,   41   Ohio   St.   340;    Williams   v.   Hay,    120   Pa. 
485,  6  Am.  St.  Eep.  719,  14  Atl.  379;  Noonan  v.  Pardee,  20O  Pa.  474, 
86   Am.   St.   Eep.   722,   50   Atl.   255,   55   L.   E.   A.   410;   Youghiogheny 
Eivcr   Coal   Co.   v.    Allegheny   Nat.   Bank,    211   Pa.   319,   60   Atl.   924, 
69  L.  E.  A.  637;  Madden  v.  Lehigh  Valley  Coal  Co.,  212  Pa.  63,  61 
Atl.  5-19;  Dignan  v.  Altoona  Coal  etc.  Co.,  222  Pa.  390,  128  Am.  St. 
Eep.  812,  71  Atl.  845. 

"The  owner  has  a  natural  right  to  the  use  of  his  land,  in  the  situa- 
tion in  which  it  was  placed  by  nature,  and  if  the  surface  of  the 
land  and  the  minerals  beneath  belong  to  different  owners,  the  owner 
of  the  surface  is  entitled  to  have  it  supported  by  the  underlying 
mineral  strata,  and  an  action  may  be  maintained  against  the  owner 
of  the  minerals  for  the  damages  sustained  by  the  subsidence.  Each 
owner  must  so  use  his  own  as  not  to  injure  the  property  of  the 
other.  The  subjacent  support  should  be  such  as  will  preserve  the 
integrity  of  the  surface;  but  if  the  mineral  strata  are  not  essential 
to  prevent  the  subsidence  of  the  upper  soil — if  the  soil  above  is  such 
as  not  to  require  their  support — the  underlying  minerals  may  be 
entirely  removed  by  their  owner,  without  liability  to  an  action  for 
80  doing. 

"This  obligation  to  protoot  tlio  suporincunibeut   soil  exists  whether 
there  is  a  conveyance  of  the  surface  rtserviDg  the  minerals,  or  a  grant 


May,  1909.]     West  Pratt  Coal,  Co.  v.  Dorman.  135 

of  the  minerals  without  a  conveyance  of  the  surface.  In  either  case, 
the  presumption  arises  that  the  owner  of  the  minerals  is  not,  by  re- 
moving them  wholly  or  in  part,  to  injure  the  owner  of  the  soil  above. 
According  to  the  doctrines  held  by  the  courts,  as  summarized  by  an 
approved  text-writer,  the  right  which  the  surface  has  to  support  is  a 
part  of  the  freehold  and  not  an  easement.  It  is  a  right  independent 
of  the  nature  of  the  strata,  and  the  mine  owner  can  only  work  so 
far  as  is  consistent  with  this  right,  and  is  liable  if  he  violates  it.  The 
highest  care  and  skill  in  the  working  of  the  mine  is  no  defense  what- 
ever if  injury  results  to  the  surface  from  a  removal  of  the  subjacent 
strata":  Burgner  v.  Humphrey,  41  Ohio  St.  340. 

The  right  of  the  surface  owner  to  subjacent  support  has  reference 
to  surface  conditions,  and  is  not  violated  by  the  loss  of  springs  or 
wells,  which  are  fed  by  subterranean  streams,  by  reason  of  the  ordi- 
nary working  of  mines:  Sloss-Sheffield  Steel  etc.  Co.  v.  Samson,  158 
Ala.  590,  48  South.  493;  Coleman  v.  Chadwick,  80  Pa.  81,  21  Am.  Rep. 
93.  If,  however,  the  loss  of  the  springs  can  be  shown  to  have  been 
affected  by  the  failure  to  furnish  surface  support,  the  mineral  owner 
causing  the  loss  may  be  held  liable:  Berkey  v.  Berwind-White  Coal 
Min.  Co.,  220  Pa.  65,  69  Atl.  329,  16  L.  E.  A.,  N.  S.,  851. 

The  right  of  the  surface  owner  to  subjacent  support  exists  entirely 
independent  of  the  question  whether  the  removal  of  the  mineral  estate 
has  been  done  negligently  or  not.  It  is  immaterial  whether  the  min- 
erals have  been  removed  carefully  and  skillfully  and  by  means  of  the 
most  approved  system  of  mining.  It  is  the  duty  of  the  owner  of  the 
minerals  to  leave  suiScient  support  to  maintain  the  surface :  West 
Pratt  Coal  Co.  v.  Dorman,  161  Ala.  389,  ante,  p.  127,  49  South.  849, 
23  L.  R.  A.,  N.  S.,  805;  Donk  Bros.  Coal  etc.  Co.  v.  Novero,  135  111. 
App.  633;  Lloyd  v.  Catlin  Coal  Co.,  210  111.  460,  71  N.  E.  335;  Yandes 
V.  Wright,  &6  Ind.  319,  32  Am.  Eep.  109;  Paull  v.  Island  Coal  Co.  (Ind. 
App.),  88  N.  E.  959;  Collins  v.  Gleason  Coal  Co.,  140  Iowa,  114,  115 
N.  W.  497,  118  N.  W.  36,  18  L.  R.  A.,  N.  S.,  736;  Burgner  v.  Hum- 
phrey, 41  Ohio  St.  340;  Carlin  v.  Chappel,  101  Pa.  348,  47  Am.  Rep. 
722;  Youghiogheny  River  Coal  Co.  v.  Allegheny  Nat.  Bank,  211  Pa. 
319,  60  Atl.  924,  69  L.  E.  A.  637;  Humphries  v.  BrogJen.  12  Q.  B.  739. 
In  case  of  a  horizontal  division  of  land,  the  owner  of  the  subjacent 
estate,  consisting  of  coal  or  other  minerals,  owes  to  the  superincum- 
bent owner  an  absolute  right  of  support  arising  out  of  the  ownership 
of  the  surface.  Good  or  bad  mining  in  no  way  affects  his  responsi- 
bility. The  surface  owner  has  a  right  to  demand  surface  support 
even  if  it  is  necessary  to  that  end  to  leave  every  particle  of  the  min- 
eral in  place:  Koonan  v.  Pardee,  200  Pa.  474,  86  Am.  St.  Eep.  722,  50 
Atl.  255,  55  L.  E.  A.  410. 

The  nature  of  this  absolute  right  of  the  surface  owner  to  subjacent 
support  was  very  clearly  set  forth  by  Lord  Fitzgerald  in  Darley-Main 
Colliery  Co.  v.  Mitchell,  L.  E.  11  App.  Cas.  127,  in  stating  what  might 
be  called  the  settled  propositions  of  law  relative  to  the  subject  of  sub- 
jacent support.  He  said:  "1.  That  the  owner  of  the  surface  has  a 
natural  and  legal  right  to  the  undisturbed  enjoyment  of  that  surface 
in  the  absence  of  any  binding  agreement  to  the  contrary.  2.  That 
the  owner  of  the  subjacent  minerals  may  excavate  and  remove  them 
to  the  utmost  extent,  but  should  exercise  that  right  so  as  not  to  dis- 
turb the  lawful  enjoyment  of  the  owner  of  the  surface.  3.  That  the 
excavation  and  removal  of  the   minerals  does  not,  per  se,  constitute 
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any  aetiona'ble  invasion  of  the  right  of  the  owner  of  the  surface,  al- 
though subsequent  events  show  that  no  adequate  supports  have  been 
left  to  sustain  the  surface.  4.  But  that  when,  in  consequence  of  not 
leaving  or  providing  sufBcient  supports,  a  disturbance  of  the  surface 
takes  place,  that  disturbance  is  an  invasion  of  the  right  of  the  owner 
of  the  surface,  and  constitutes  his  cause  of  action. 

"The  foundation  of  the  plaintiff's  action,  then,  seems  to  be  that 
although  the  excavations  of  the  minerals  were  acts  by  the  defendants 
in  the  lawful  enjoyment  of  their  own  property,  yet  when  subsequently 
damage  arose  therefrom  to  the  plaintiff  in  the  enjoyment  of  his  prop- 
erty, the  defendants  became  responsible.  For  although  the  law  en- 
courages a  man  to  the  free  use  of  his  own  property,  yet,  if  in  doing 
a  lawful  thing  in  the  enjoyment  of  that  property  he  occasions  dam- 
age to  his  neighbor  which  might  have  been  avoided,  he  will  be  an- 
swerable for  that  damage  whenever  it  occurs." 

But  the  fact  that  the  subsidence  of  the  surface  was  caused  by  the 
negligence  of  the  mine  owner  in  conducting  his  mining  operations  will 
not  preclude  the  surface  owner  from  recovering  the  resulting  dam- 
ages. Thus  in  Pringle  v.  Vesta  Coal  Co.,  172  Pa.  438.  33  Atl.  690,  the 
court  said:  "If  the  owner  of  the  coal  undertakes  to  mine  and  remove 
it — as  he  has  an  undoubted  right  to  do — and  damage  results  to  the 
surface,  either  (a)  from  negligence  in  conducting  his  mining  opera- 
tions, or  (b)  from  failure  to  properly  and  sufficiently  support  the  sur- 
face, or  (c)  from  both  these  causes  combined,  the  surface  owner  is 
entitled  to  recover  compensation  for  such  injury  as  he  may  show  he 
has  sustained:  Jones  v.  Wagner,  66  Pa.  429,  5  Am.  Eep.  385;  Horner 
v.  Watson,  79  Pa.  242,  21  Am.  Eep.  55;  Coleman  v.  Chadwick,  80  Pa. 
81,  21  Am.  Eep.  93;  Carlin  v.  Chappel,  101  Pa.  348,  47  Am.  Eep.  722. 
In  stating  his  claim,  plaintiff  substantially  avers  that  the  injuries  of 
which  he  complains  were  the  result  of  two  causes — negligent  mining, 
and  defendant's  failure  to  provide  proper  surface  support.  It  was 
competent  for  him  to  prove  on  the  trial  that  said  injuries  resulted 
from  both  of  these  causes  combined  or  from  either  of  them  sepa- 
rately." 

b.  Eeasons  for  the  Implied  Eight  to  Subjacent  Support. — Inasmuch 
as  the  question  of  the  right  to  subjacent  support  has  not  been  passed 
upon  by  the  courts  of  some  of  the  states  in  which  the  question  will, 
without  doubt,  arise  in  the  near  future,  it  may  be  of  use  to  consider 
the  origin  and  nature  of  the  right. 

The  word  "surface"  when  specifically  used  as  a  subject  of  convey- 
ance has  a  definite  and  certain  meaning,  and  means  that  portion  of 
the  land  which  is  or  may  be  used  for  agricultural  purposes.  A  con- 
veyance of  the  surface  of  a  tract  of  land  as  completely  severs  the 
surface  from  the  various  strata  beneath  it  as  a  conveyance  of  the 
coal,  iron  or  other  minerals,  or  any  other  specified  stratum  or  interest 
in  the  land:  Williams  v.  South  Penn  Oil  Co.,  52  W.  Va.  181,  43  S.  E. 
214,  60  L.  E.  A.  795.  But  when  the  term  "surface"  is  used  in  dis- 
cussing the  rights  of  the  surface  owner  as  against  the  owner  of  min- 
erals underneath,  it  means  not  only  the  geometrical  superficies  without 
thickness,  but  includes  whatever  earth,  soil  or  land  is  above  and  super- 
incumbent on  the  mine.  It  includes  a  mine  underneath  the  top  sur- 
face but  above  another  mine  below  it:  Yandes  v.  Wright,  66  Ind.  319, 
32  Am.  Eep.  109.  The  surface  of  mineral  lands  may  be  owned  by  one 
person  and   the   mineral   underneath   by   another,  each  with  an   inde- 
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feasible  title.  When  so  owned,  each  constitutes  a  separate  corporeal 
hereditament  with  all  the  incidents  of  separate  ownership:  Smith  v. 
Jones,  21  Utah,  270,  60  Pac.  1104.  In  other  words,  minerals  in  place 
constitute  land,  and  may  be  conveyed  as  such,  and  when  thus  con- 
veyed, constitute  a  separate  and  distinct  inheritance:  Wardell  v.  Wat- 
son, 93  Mo.  107,  5  S.  W.  605.  A  separate  estate  in  minerals  may  be 
created  not  only  by  an  affirmative  grant  but  also  by  reservation  or 
exception  in  a  conveyance  of  the  land:  Gordon  v.  Park,  219  Mo.  600, 
117  S.  W.  1163;  Gill  v.  Fletcher,  74  Ohio  St.  295,  113  Am.  St.  Rep. 
962,  78  N.  E.  433;  McBurney  v.  Glenmary  Coal  etc.  Co.  (Tenn.),  118 
S.  W.  694.  The  mine  owner  does  not  lose  his  right  by  mere  nonuser. 
His  title  can  be  defeated  only  by  acts  which  actually  take  the  min- 
eral out  of  his  possession  by  one  who  claims  adverse  possession:  Gill 
V.  Fletcher,  74  Ohio  St.  295,  113  Am.  St.  Eep.  962,  78  N.  E.  433. 
Where  there  has  been  a  sale  of  mineral  lying  under  land  and  there 
are  no  restrictions  in  the  grant  which  creates  the  estate,  the  space 
which  may  be  left  by  the  removal  of  the  mineral  and  so  much  of  the 
containing  strata  as  may  be  required  for  the  convenient  and  proper 
removal  of  the  mineral  itself  belong  to  the  grantee,  having  regard  at 
the  same  time  to  the  right  of  the  surface  owner  to  subjacent  support: 
Moore  v.  Indian  Camp  Coal  Co.,  75  Ohio  St.  493,  80  N.  E.  6. 

Mineral  in  place,  underlying  land  and  constituting  a  substratum  of 
the  real  estate,  is  itself  real  estate,  and  title  to  it  may  be  severed 
from  the  surface  and  pass  to  different  persons.  Mineral  when  prop- 
erly severed  from  the  surface  becomes  a  separate  corporeal  heredita- 
ment with  all  of  the  incidents  peculiar  to  the  ownership  of  land: 
Manning  v.  Frazier,  96  111.  279;  Brand  v.  Consolidated  Coal  Co.,  219 
111.  543,  76  N.  E.  849;  Arnold  v.  Stevens,  24  Pick.  106,  35  Am.  Dec. 
305;  Lillibridge  v.  Lackawanna  Coal  Co.,  143  Pa.  293,  24  Am.  St.  Rep. 
544,  22  Atl.  1035,  13  L.  E.  A.  627;  Massot  v.  Moses,  3  S.  C.  168,  16 
Am.  Rep.  697;  Benavides  v.  Hunt,  79  Tex.  383,  15  S.  W.  396;  Inter- 
state Coal  etc.  Co.  v.  Clintwood  Coal  etc.  Co.,  105  Va.  574,  54  S.  E. 
593;  Wallace  v.  Elm  Grove  Coal  Co.,  58  W.  Va.  449,  52  S.  E.  485,  6 
Ann.  Cas.  140.  But  the  right  of  a  mineral  owner  to  mine  his  minerals 
is  subordinate  to  the  surface  owner's  right  to  have  the  surface  sup- 
ported in  its  natural  position,  which  right  is  a  part  of  the  freehold: 
Southwest  Missouri  Ry.  Co.  v.  Morning  Hour  Min.  Co.,  138  Mo.  App. 
129,  119  S.  W.  982.  Or,  as  was  said  in  the  principal  case,  the  right  to 
mine  under  such  circumstances  is  servient  to  the  right  of  the  owner 
of  the  surface  to  have  it  perpetually  sustained  in  its  natural  state: 
West  Pratt  Coal  Co.  v.  Dorman,  161  Ala.  389,  ante,  p.  127,  49  South. 
849,  23  L.  R.  A.,  N.  S.,  805.  The  owner  of  the  surface  has  an  abso- 
lute right  to  have  the  surface  supported  in  its  natural  state  as  against 
the  mineral  estate  underneath:  Chicago  etc.  R.  Co.  v.  Brandan,  81  Mo. 
App.  1.  The  mineral  owner,  on  the  other  hand,  is  also  entitled  to 
certain  surface  rights,  such  as  the  right  to  sink  necessary  shafts 
and  maintain  tramways  necessary  in  the  conducting  of  his  mining 
operations:  Gordon  v."^Park,  219  Mo.  600,  117  S.  W.  1163;  Baker  v. 
Pittsburg  etc.  R.  Co.,  219  Pa.  398,  68  Atl.  1014;  Porter  v.  Mack  Mfg. 
Co.,  65   W.  Va.  636,  64  S.  E.  853. 

The  mineral  owner  is,  however,  limited  in  his  enjoyment  of  his 
estate  to  only  so  much  of  the  mineral  as  he  can  remove  without  de- 
priving the  surface  of  its  proper  support,  unless  the  surface  owner 
has  released  or  waived  such  support.  The  duty  of  the  mineral  owner 
to   furnish   a   sufficient   support   to   the   surface   exists   even   if   it   re- 
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quires  every  pound  of  the  mineral  to  be  left  in  place  in  order  to  do 
so:  Marvin  v.  Brewster  Iron  M.  Co.,  55  N.  Y.  538,  14  Am.  Eep.  322; 
Burgcer  v.  Humphrey,  41  Ohio  St.  340;  Robertson  v.  Youghiogheny 
River  Coal  Co.,  172  Pa.  566,  33  Atl.  706;  Miles  v.  Pennsylvania  Coal 
Co.,  217  Pa.  451,  66  Atl.  764,  10  Ann.  Cas.  871.  If  the  owner  of  the 
minerals  removes  them  entirely  and  injury  results  from  a  subsidence 
of  the  superincumbent  soil,  he  will  be  liable  for  the  resulting  dam- 
age, no  matter  how  carefully  or  skillfully  he  may  have  conducted  his 
mining  operations.  He  must  either  leave  pillars  or  ribs  of  the  min- 
eral itself,  or  put  in  artificial  supports  if  needed  to  support  the  sur- 
face: Collir-s  V.  Gleason  Coal  Co.,  140  Iowa,  114,  115  N.  W.  497,  118 
N.  W.  36,  18  L.  R.  A.,  N.  S.,  736. 

It  has  been  said  that  the  relation  between  the  surface  owner  and 
mineral  owner  in  respect  to  the  duty  of  the  latter  to  furnish  surface 
support  is  not  that  of  dominant  and  servient  tenements,  but  a  rela- 
tion which  has  an  attribute  which  is  the  same  as  that  which  exists 
in  such  a  relation:  Birmingham  v.  Allen,  L.  R.  6  Ch.  D.  284.  The 
basic  reason  for  the  rule  is  the  duty  of  both  the  surface  and  min- 
eral owner  to  use  his  property  so  as  not  to  unreasonably  interfere 
with  the  rights  of  the  other:  Livingston  v.  Mon'gona  Coal  Co.,  49 
Iowa,  369,  31  Am.  Rep.  150.  In  Youghiogheny  River  Coal  Co.  v. 
Allegheny  Nat.  Bank,  211  Pa.  319,  60  Atl.  924,  69  L.  R.  A.  637,  Mr. 
Justice  Mestrozat,  in  discussing  this  question,  said:  "When  there  has 
been  a  severance  of  ownership  of  the  surface  and  the  coal,  the 
owners  of  the  respective  estates  hold  them  as  estates  in  land,  and,  of 
course,  the  title  and  rights  of  each  depend,  upon  his  conveyance.  If 
the  owner  of  the  whole  fee  conveys  the  coal  in  the  land  in  general 
terms,  as  in  this  case,  retaining  the  residue  of  the  tract,  the  purchaser 
acquires  the  coal  with  the  right  to  mine  and  remove  it,  provided  he 
does  so  without  injury  to  the  superincumbent  estate.  His  estate  in 
the  coal,  like  that  of  the  owner  of  the  surface,  is  governed  by  the 
maxim,  'Sic  utere  tuo  ut  alienum  non  laedas.'  The  owner  of  the 
surface  is  entitled  to  absolute  support  of  his  land,  not  as  an  easement 
or  right  depending  on  a  supposed  grant,  but  as  a  proprietary  right 
at  common  law:  Carlin  v.  Chappel,  101  Pa.  348,  47  Am.  Rep.  722;  2 
Snyder  on  Mines,  sec.  1020.  Support  for  the  superincumbent  estate 
is  of  natural  right,  and  is  part  of  the  estate  reserved  to  the  owner 
of  the  surface:   Coleman  v.  Chadwick,  80  Pa.  81,  21  Am.  Rep.  93." 

In  Lord  v.  Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157,  6  Atl.  812,  the 
court  observed:  "There  can  be  no  doubt  that  the  rule  is  settled  that 
where  one  person  makes  a  grant  of  land  to  another,  reserving  the 
piinerals  in  the  land,  a  covenant  will  be  implied,  in  the  absence  of 
all  words  to  that  effect,  and  solely  from  the  nature  of  the  transac- 
tion, that  the  grantor,  in  removing  the  minerals  reserved,  shall  leave 
or  provide  sufficient  support  for  the  surface  to  prevent  its  subsidence; 
and  the  same  implication  will  arise  where  grants  are  made  of  dif- 
ferent strata,  one  above  the  other,  to  different  persons.  This  rule  is 
founded  on  the  familiar  maxim  that  whoever  grants  a  thing  shall  be 
understood  to  grant  also  whatever  is  indispensable  to  the  full  bene- 
ficial enjoyment  of  the  thing  granted:  Harris  v.  Eyding,  5  Mees.  & 
W.  60;  ililton  v.  Lord  Granville,  5  Ad.  &  E.,  N.  S.,  701;  Mundy  v. 
Duke  of  Rutland,  L.  R.  23  Ch.  D.  81." 

The  rule  that  there  is  an  implied  reservation  of  surface  support 
in  every  grant  of  minerals  is  undoubtedly  the  basis  of  the  right,  al- 
though the   decisions  do  not  frequently   state   the   fact  as  clearly  as 
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the  New  Jersey  case,  which  we  have  quoted  from  above,  but  it  is 
fairly  inferable  from  some  of  the  earlier  American  cases:  Wilms  v. 
Jess,  94  111.  464,  34  Am.  Eep.  242;  Yandes  v.  Wright,  66  Ind.  319, 
32  Am.  Eep.  109;  Williams  v.  Hay,  120  Pa.  485,  6  Am.  St.  Eep.  719, 
14  Atl.  379.  But  other  cases  place  the  basis  of  the  rule  upon  the 
maxim,  "Sic  utere  tuo  ut  ali&num  non  laedas"  (enjoy  your  own  prop- 
erty in  such  a  manner  as  not  to  injure  that  of  another  person).  Thus 
in  Sloss-SheflSeld  Steel  etc.  Co.  v.  Samson,  158  Ala.  590,  48  South. 
493,  the  court  said:  "Without  entering  into  an  analysis  of  the  numer- 
ous decisions  on  this  subject,  a  reading  of  them  convinces  us  that,  ac- 
cording to  the  great  weight  of  authority,  the  principle  is  (agreeably 
to  the  maxim,  'Sic  utere  tuo  ut  alienum  non  laedas'),  that  in  the 
absence  of  any  stipulation  to  the  contrary,  the  owner  of  the  mineral 
below  the  surface  holds  it  subject  to  the  obligation  that  he  shall  so 
mine  it  as  not  to  injure  the  surface." 

In  the  much  cited  case  of  Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503, 
11  Eng.  Eeprint,  825,  Lord  Cranworth,  in  discussing  this  question, 
said:  "I  think  the  error  in  the  view  which  has  sometimes  been  taken 
upon  this  subject  is  this:  It  has  been  supposed  that  the  right  of  the 
party  whose  land  is  interfered  with  is  a  right  to  what  is  called  the 
pillars  or  the  support.  In  truth,  his  right  is  a  right  to  the  ordinary 
enjoyment  of  his  land,  and  till  that  ordinary  enjoyment  is  interfered 
with,  he  has  nothing  of  which  to  complain." 

And  in  the  same  case  Lord-  Wensleydale  said:  "I  think  it  perfectly 
clear  that  the  right  in  this  case  was  not  in  the  nature  of  an  easement, 
but  that  the  right  was  to  the  enjoyment  of  his  own  property,  and 
that  the  obligation  was  cast  upon  the  owner  of  the  neighboring  prop- 
erty not  to  interrupt  that  enjoyment." 

Although  the  case  of  Dalton  v.  Angus,  6  App.  Cas.  740,  was  in 
respect  to  lateral  support,  the  argument  involved  a  discussion  of  the 
cases  involving  subjacent  support.  The  reasoning  in  that  case  is, 
we  apprehend,  apropos  to  cases  involving  subjacent  support.  In  that 
case  the  lord  chancellor  said: 

"In  the  natural  state  of  land,  one  part  of  it  receives  support  from 
another,  upper  from  lower  strata,  and  soil  from  adjacent  soil.  This 
support  is  natural,  and  is  necessary,  as  long  as  the  status  quo  of  the 
land  is  maintained;  and,  therefore,  if  one  parcel  of  land  be  conveyed 
80  as  to  be  divided  in  point  of  title  from  another  contiguous  to  it, 
or  (as  in  the  case  of  mines)  below  it,  the  status  quo  of  support  passes 
with  the  property  in  the  land,  not  as  an  easement  held  by  a  distinct 
title,  but  as  an  incident  to  the  land  itself,  sine  quo  res  ipsa  haberi 
non  debet.  All  existing  divisions  of  property  in  land  must  have  been 
attended  with  this  incident,  when  not  excluded  by  contract,  and  it  is 
for  that  reason  often  spoken  of  as  a  right  by  law;  a  right  of  the 
owner  to  the  enjoyment  of  his  own  property,  as  distinguished  from  an 
easement  supposed  to  be  gained  by  grant;  a  right  for  injury  to  which 
an  adjoining  proprietor  is  responsible,  upon  the  principle,  sic  utere 
tuo  ut  alienum  non  laedas.  This  is  all  that  I  understand  to  be  meant 
by  those  passages  of  the  judgments  in  Humphries  v.  Brogdon  [12 
Q.  B.  744],  Eowbotham  v.  Wilson  [8  El.  &  Bl.  142,  146,  151],  Bonomi 
V.  Backhouse  [1  El.,  Bl.  &  El.  639,  642,  644],  and  Backhouse  v. 
Bonomi  [9  H.  L.  Cas.  512,  513],  to  which  some  of  the  learned  judges 
who  assisted  your  lordships  have  referred.  In  these  cases,  or  in  some 
of  them,  there  were  buildings  upon  the  land;  but  no  separate  question 
was  raised  as  to  the  support  necessary  for  the  buildings,  as   distin- 
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giiishcd  from  that  necessary'  for  the  land;  and  the  doctrine  laid  down 
must,  in  my  opinion,  be  understood  of  land  without  reference  to 
buildings.  Support  to  that  which  is  artificially  imposed  upon  land 
cannot  exist  ex  jure  naturae,  because  the  thing  supported  does  not 
itself  so  exist;  it  must  in  each  particular  case  be  acquired  by  grant, 
or  by  some  means  equivalent  in  law  to  grant,  in  order  to  make  it 
a  burden  upon  the  neighbor's  land,  which  (naturally)  would  be  free 
from  it.  This  distinction  (and,  at  the  same  time,  its  proper  limit), 
was  pointed  out  by  Willes,  J.,  in  Bonomi  v.  Backhouse  [1  El.,  Bl.  & 
El.  655],  where  he  said:  'The  right  to  support  of  land  and  the  right 
to  support  of  buildings  stand  upon  different  footings,  as  to  the  mode 
of  acquiring  them,  the  former  being  prima  facie  a  right  of  property 
analgous  to  the  flow  of  a  natural  river,  or  of  air,  though  there  may 
be  eases  in  which  it  would  be  sustained  as  matter  of  grant  (see  Cale- 
donian Ey.  Co.  V.  Sprot  [2  Macq.  449]);  whilst  the  latter  must  ba 
founded  upon  prescription  or  grant,  express  or  implied;  but  the  char- 
acter of  the  rights,  when  acquired,  is  in  each  case  the  same.'  Land 
which  affords  support  to  land  is  affected  by  the  superincumbent,  or 
lateral,  weight,  as  by  an  easement  or  servitude;  the  owner  is  re- 
stricted in  the  use  of  his  own  property,  in  precisely  the  same  way  as 
when  he  has  granted  a  right  of  support  to  buildings.  The  right, 
therefore,  in  my  opinion,  is  properly  called  an  easement,  as  it  was  by 
Lord  Campbell  in  Humphries  v.  Brogden  [12  Q.  B.  742];  though  when 
the  land  is  in  its  natural  state,  the  easement  is  natural  and  not  con- 
ventional. The  same  distinction  exists  as  to  rights  in  respect  of  run- 
ning water;  the  easement  of  the  riparian  land  owner  is  natural;  that 
of  the  mill  owner  on  the  stream,  so  far  as  it  exceeds  that  of  an 
ordinary  riparian  proprietor,  is  conventional — i.  e.,  it  must  be  estab- 
lished by  prescription  or  grant." 

Inasmuch  as  the  mineral  estate  may  be  separated  from  the  balance 
of  the  estate  by  either  an  affirmative  grant  or  an  exception  or  reser- 
vation in  a  grant  of  the  surface,  we  believe  that  the  right  to  have 
the  surface  supported  by  the  mineral  estate  is  a  right  of  property 
incident  to  the  surface  estate  and  without  which  the  enjoyment  of  the 
estate  would  fail.  Of  course  the  right  of  support  to  the  surface  may 
be  conveyed  to  the  owner  of  the  mineral  estate  by  proper  language 
in  the  instrument  creating  the  mineral  estate.  It  is  doubtless  also  true 
that  where  the  owner  of  the  whole  estate  conveys  the  minerals  reserv- 
ing the  surface,  that  it  is  presumed  that  the  mineral  owner  shall  be 
allowed  to  enjoy  his  estate.  The  rights  of  the  owners  of  the  two 
estates  are  undoubtedly  governed,  as  are  other  adjacent  owners,  by 
the  maxim,  "Sic  utere  tuo  ut  alienum  non  laedas,"  as  far  as  applic- 
able. But  where  the  minerals  are  near  the  surface,  as  in  ,the  case  of 
gold-bearing  placer  or  dredging  ground,  it  is  quite  obvious  that  the 
mineral  owner  cannot  effectively  enjoy  his  estate  without  at  least  a 
partial  destruction  of  the  surface  estate.  In  such  a  case,  if  the  rights 
of  the  mineral  owner  are  left  to  implication,  it  presents  a  difficult 
question  for  equitable  adjustment. 

c.  Extent  of  Surface  Support  "Which  must  he  Afforded. 
1.  In  General. — The  surface  support  which  must  be  furnished  by 
the  mineral  owner  must  be  of  such  a  nature  that  it  will  afford  a  sub- 
jacent support  to  the  surface.  The  mineral  owner  may  remove  all  of 
the  mineral  if  by  so  doing  he  does  not  violate  his  duty  of  furnishing 
a  EuflOicient  support  to  the  surface:  Collins  v.  Oleason  Coal  Co.,  140 
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Iowa,  114,  115  N.  W,  497,  118  N.  W.  36,  18  L.  E.  A.,  N.  S.,  736;  Burg- 
ner  v.  Humphrey,  41  Ohio  St.  340;  Robertson  v.  Youghiogheny  River 
Coal  Co.,  172  Pa.  566,  33  Atl.  706;  Darley-Main  Colliery  Co.  v. 
Mitchell,  L.  R.  11  App.  Cas.  127.  And  in  a  recent  case  in  Pennsyl- 
vania it  was  declared  that  the  duty  of  the  mineral  owner  to  furnish 
the  superincumbent  estate  an  absolute  support  to  the  surface  must  be 
fulfilled  even  if  it  requires  every  pound  of  the  mineral  to  be  left  in 
place  for  that  purpose:  Miles  v.  Pennsylvania  Coal  Co.,  217  Pa.  451, 
66  Atl.  764,  10  Ann.  Cas.  871. 

2.  Bight  to  Substitute  Artificial  Support. — ^The  mineral  owner  may, 
instead  of  leaving  pillars  or  ribs  of  the  mineral  itself  as  surface  sup- 
port, substitute  artificial  supports,  provided  that  they  are  sufficient 
for  that  purpose:  Campbell  v.  Louisville  Coal  Min.  Co.,  39  Colo.  379, 
89  Pac.  767,  10  L.  R.  A.,  iST.  S.,  822;  Phillips  v.  Collinsville  Granite 
Co.,  123  Ga.  830,  51  S.  E.  666;  Western  Indiana  Coal  Co.  v.  Brown, 
36  Ind.  App.  44,  114  Am.  St.  Rep.  367,  74  N.  E.  1027;  Mickle  v.  Doug- 
las, 75  Iowa,  78,  39  N.  W.  198;  Collins  v.  Gleason  Coal  Co.,  140  Iowa, 
114,  115  N.  W.  497,  118  N.  W.  36,  18  L.  E.  A.,  N.  S.,  736;  Lord  v. 
Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157,  6  Atl.  812;  Carlin  v.  Chappel, 
101  Pa.  348,  47  Am.  Rep.  722;  Williams  v.  Hay,  120  Pa.  485,  6  Am. 
St.  Rep.  719,  14  Atl.  379;  Noonan  v.  Pardee,  200  Pa.  474,  86  Am.  St. 
Rep.  .722,  50  Atl.  255,  55  L.  R.  A.  410;  Backhouse  v.  Bonomi,  9  H.  L. 
Cas.  503,  11  Eng.  Reprint,  825;  Wilson  v.  Waddell,  2  App.  Cas.  95. 
"The  owner  of  the  mine  may  keep  pace  with  the  progress  of  inven- 
tion and  ingenuity,  so  far  as  is  necessary  to  a  profitable  working  of 
his  property  in  competition  with  rivals.  Hence,  he  may  adopt  new 
and  improved  methods  which  are  usually  availed  of  in  the  same 
business  when  the  use  of  them  is  necessary  to  him":  Marvin  v.  Brew- 
ster Iron  Min.  Co.,  55  N.  Y.  538,  14  Am.  Rep.  322. 

3.  EflE'ect  of  Custom  Am,ong  Miners  to  Remove  Pillars  or  Sup- 
ports.— Where  a  person's  rights  in  land  are  fixed  by  rules  of  property 
which  are  a  part  of  the  original  law  of  the  land,  they  cannot  be 
devested  by  any  neighborhood  custom  or  regulation:  Waring  v.  Crow, 
11  Cal.  366.  Hence,  the  obligation  of  the  mineral  owner  to  furnish 
sufficient  surface  support  cannot  be  defeated  by  a  custom  permitting 
miners  to  remove  the  pillars  or  ribs  of  mineral  which  were  left  for 
surface  support  upon  ceasing  further  mining  operations.  Such  a  cus- 
tom is  unreasonable  and  void:  Randolph  v.  Halden,  44  Iowa,  327; 
Southwest  Missouri  Ry.  Co.  v.  Morning  Hour  Min.  Co.,  138  Mo.  App. 
129,  119  S.  W.  982;  Jones  v.  Wagner,  66  Pa.  429,  5  Am.  Rep.  385; 
Horner  v.  Watson,  79  Pa.  242,  21  Am.  Rep.  55;  Coleman  v.  Chadwick, 
80  Pa.  21,  21  Am.  Rep.  93;  Hilton  v.  Lord  Granville,  5  Q.  B.  701. 

4.  Effect  Where  Buildings  or  Other  Structures  are  Constructed  by 
Surface  Owner. — The  duty  of  the  mineral  owner  to  support  the  sur- 
face is  limited  to  support  of  the  surface  in  its  natural  condition,  and 
he  is  not  obliged  to  support  an  additional  weight  caused  by  the  erec- 
tion of  buildings  or  other  structures:  Marvin  v.  Brewster  Iron  Min. 
Co.,  55  N.  Y.  538,  14  Am.  Rep.  322;  Gumbert  v.  Kilgore  (Pa.),  6  Atl. 
771;  Rogers  v.  Taylor,  2  Hurl.  &  N.  828.  If,  however,  the  surface 
subsides,  the  mere  presence  of  a  building  thereon  will  not  prevent  a 
recovery  unless  it  be  shown  that  the  subsidence  would  not  have  oc- 
curred without  the  additional  weight  of  the  building:  Wilms  v.  Jess, 
9-i  111.  464,  34  Am.  Rep.  242.  In  the  case  last  cited  the  court  said: 
"It  is  contended,  this  obligation  to  protect   the  superincumbent   soil 
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only  extends  to  the  soil  in  its  natural  state,  and  that  no  obligation 
rests  on  the  owner  of  the  subjacent  strata  to  support  additional  build- 
ings, in  the  absence  of  express  stipulation  to  that  effect.  This  is, 
doubtless,  true,  but  'the  mere  presence  of  a  building  or  other  structure 
upon  the  surface  does  not  prevent  a  recovery  for  injuries  to  the  sur- 
face, unless  it  is  shown  that  the  subsidence  would  not  have  occurred 
except  for  the  presence  of  the  buildings.  Where  the  injury  would 
have  resulted  from  the  act  if  no  buildings  existed  upon  the  surface, 
the  act  creating  the  subsidence  is  wrongful,  and  renders  the  owners 
of  the  mines  liable  for  all  damages  that  result  therefrom,  as  well  to 
the  buildings  as  to  the  land  itself:  Wood  on  Nuisance,  sec.  201; 
Brown  v.  Eobins,  4  Hurl.  &  N.  185;  Hauser  v.  Knowles  and  Another, 
6  Hurl.  &  N.  459. 

"The  act  of  removing  all  support  from  the  superincumbent  soil  is, 
prima  facie,  the  cause  of  its  subsequently  subsiding,  but  if  the  sub- 
siding is,  in  fact,  caused  by  the  weight  of  buildings  erected  subse- 
quent to  the  execution  of  the  lease  of  the  mine,  this  is  in  the  nature 
of  contributive  negligence,  and  may  be  proved  in  defense.  The 
authorities  do  not  require  that  plaintiff's  proof  shall  exclude  that 
hypothesis  in  the  first  instance."  A  similar  rule  was  also  declared  in 
Western  Indiana  Coal  Co.  v.  Brown,  36  Ind.  App.  44,  114  Am.  St. 
Eep.  367,  74  N.  E.  1027. 

In  Marvin  v.  Brewster  Iron  Min.  Co.,  55  N.  Y.  538,  14  Am.  Rep. 
322,  it  was  intimated  that  support  should  be  afforded  to  buildings  al- 
ready on  the  land,  the  court  saying:  "The  plaintiff  acquired,  as  a 
right  of  property,  that  there  should  be  left  of  the  minerals,  in  their 
place  under  the  land,  sufficient  to  support  the  surface  in  its  natural 
state.  This  was  the  extent  of  his  right  to  subjacent  support,  there 
being  no  buildings  upon  the  land  when  Parks  conveyed  to  Downs,  nor 
the  erection  of  any  one  of  the  purposes  in  their  contemplation:  Cal. 
E.  Co.  v.  Sprot,  supra  [2  Macq.  Scotch  App.  Cas.  (H.  of  L.)  451]. 
....  This  right  to  sufficient  subjacent  support  is  likened,  sometimes, 
to  that  to  have  lateral  support  to  land.  In  that  case,  all  of  which 
can  be  claimed  is,  that  the  adjacent  owner  shall  not  so  dig  upon  his 
land  as  that  that  of  his  neighbor  shall  fall  into  his  pit.  If  the  weight 
of  buildings,  of  late  erected  by  his  neighbor  on  his  land,  causes  it  to 
slide,   when   of   its  own   weight   it  would  not,  there  is  no   claim  for 

redress:   Lasala  v.   Holbrook,  4  Paige,   169,   25   Am.   Dec.   524 

Whatever  it  is  necessary  for  him  to  do  for  the  profitable  and  bene- 
ficial enjoyment  of  his  own  possession,  and  which  he  may  do  with  no 
ill  effect  to  the  adjacent  surface  in  its  natural  state,  that  he  may  do 
though  it  harm  erections  lately  put  thereon.  As  the  rights  and  rela- 
tions of  adjacent  owners  and  those  of  superadjacent  and  subjacent 
owners  are  alike,  so  may  the  subjacent  owner  do  beneath  the  surface 
what  the  adjacent  owner  may  do  beside  it.  And  where,  as  in  Harris 
V.  Eyding,  supra  [5  Mees.  &  W.  60],  learned  judges  speak  of  the  sub- 
jacent owner  not  being  entitled  to  let  down  the  surface  or  injure  the 
enjoyment  of  it,  they  mean  the  surface  in  its  natural  state,  and  aot 
with  additions  to  it  in  buildings  not  ancient." 

A  similar  rule  is  followed  in  lateral  support  cases  exempting,  in 
the  absence  of  negligence,  an  adjoining  mine  owner  from  liability 
for  a  surface  subsidence  if  it  is  caused  by  the  fact  of  buildings  hav- 
ing been  constructed  on  the  adjoining  land:  Donk  Bros.  Coal  etc.  Co. 
V.  Novero,  135  111.  App.  633;  Victor  Min.  Co.  v.  Morning  Star  Min. 
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Co.,  50  Mo.  App.  525;  Matulys  v.  Philadelphia  etc.  Iron  Co.,  201  Pa. 
70,  50  Atl.  823. 

But  where  a  building  which  was  wrecked  by  the  subsidence  of  the 
surface  caused  by  insufficient  subjacent  support  on  the  part  of  the 
mineral  owner  was  erected  prior  to  the  creation  of  the  mineral  es- 
tate, the  mineral  owner  cannot  be  relieved  from  liability  on  the  theory 
that  the  limit  of  his  liability  was  his  duty  to  merely  support  the  sur- 
face in  its  natural  state  without  buildings:  Western  Indiana  Coal  Co. 
V.  Brown,  36  Ind.  App.  44,  114  Am.  St.  Eep.  367,  74  N.  E.  1027. 

d.  Rule  Where  Minerals  are  at  or  Near  Surface  or  Superincum- 
bent  Strata  Insufficient  to  Support  Surface. — As  was  suggested  in  an 
earlier  part  of  this  note,  it  is  a  matter  of  great  difficulty  to  equita- 
bly adjust  the  respective  rights  of  the  mineral  owner  and  surface 
owner  where  the  enjoyment  of  the  mineral  estate  must  necessarily 
destroy  the  surface  support  or  the  surface  itself,  as  is  the  case  where 
the  minerals  are  situate  at  or  near  the  surface.  Of  course,  where 
the  presence  of  the  mineral  is  known  at  the  time  of  the  creation  of 
the  mineral  estate  to  be  so  situated  that  its  enjoyment  must  neces- 
sarily destroy  or  greatly  impair  th*  rights  of  the  surface  owner,  the 
parties  will  undoubtedly  provide  for  the  circumstances  by  apt  words 
in  the  instrument  segregating  the  minerals  from  the  balance  of  the 
estate.  But  it  may  happen  that  some  unexpected  mineral  may  be 
discovered  which  can  be  mined  only  by  methods  which  will  destroy 
the  surface  estate,  as  by  quarrying  or  dredging  methods.  The  min- 
erals may  be  in  such  a  case,  and  usually  are,  much  more  valuable  than 
the  surface  estate.  The  question  whether  under  such  circumstances 
the  rights  of  the  surface  owner  should  prevail  over  those  of  the 
mineral  owner  is  one  which  is  not  well  settled  in  this  country,  al- 
though the  trend  of  English  authority  would  indicate  that  the  min- 
eral owner  would,  under  such  circumstances,  in  the  absence  of  lan- 
guage in  the  grant  to  a  contrary  effect,  be  obliged  to  forego  the 
enjoyment  of  his  estate. 

In  Noonan  v.  Pardee,  200  Pa.  474,  86  Am.  St.  Eep.  722,  50  Atl. 
255,  55  L.  E.  A.  410,  the  court  in  defining  the  rights  of  the  surface 
owner  said:  "What  the  surface  owner  has  a  right  to  demand  is 
sufficient  support,  even  if  to  that  end  it  be  necessary  to  leave  every 
pound  of  coal  untouched  under  his  land:  Berwind  v.  Barnes,  13  Week. 
Not.  Cas.  541.  Also  the  English  case  of  Harris  v.  Eyding,  5  Mees. 
&  W.  60,  in  which  Baron  Parke  uses  this  language:  'I  do  not  mean  to 
say  that  all  the  coal  does  not  belong  to  the  defendants,  but  that  they 
cannot  get  it  without  leaving  sufficient  support.'  We  have  followed 
rigidly  this  rule,  as  thus  tersely  suggested,  in  all  of  our  decisions  on 
the  subject,  and  they  have  been  many.  Of  course,  defendant  had  a 
right  to  all  the  coal  under  this  lot,  but  he  had  no  right  to  take  any 
of  it,  if  thereby,  necessarily,  the  surface  caved  in.  The  measure  of  his 
enjoyment  of  his  right  must  be  determined  by  the  measure  of  his  ab- 
solute duty  to  the  owner  of  the  surface." 

In  the  celebrated  case  of  Eowbotham  v,  Wilson,  8  H.  L.  Cas.  348. 
11  Eng.  Eeprint,  463,  Lord  Wensleydale,  in  delivering  his  judgment, 
observed:  "There  is  no  doubt  that  prima  facie  the  owner  of  the  sur- 
face is  entitled  to  the  surface  itself  and  all  below  it  ex  jure  naturae; 
and  those  who  claim  the  property  in  the  minerals  below,  or  any  in- 
terest in  them,  must  do  so  by  some  grant  from  or  conveyance  by  him, 
or  it  may  be  from  the  crown,  as  suggested  by  Lord  Campbell  in  the 
case  of  Humphries  v.  Brogden,  12  Q.  B.  Eep.  139. 
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"The  rights  of  the  grantee  of  the  minerals,  by  whomsoever  granted, 
must  depend  upon  the  terms  of  the  deed  by  which  they  are  conveyed 
or  reserved  when  the  surface  is  conveyed.  Prima  facie,  it  must  be 
presumed  that  the  minerals  are  to  be  enjoyed,  and,  therefore,  that  a 
power  to  get  them  must  also  be  granted  or  reserved,  as  a  necessary 
incident.  It  is  one  of  the  cases  put  by  Sheppard  (Touchstone,  5,  c. 
89),  in  illustration  of  the  maxim,  'Quando  aliquid  conceditur,  con- 
ceditur  etiam  et  sil  sine  quo  res  ipsa  non  esse  potuit,'  that  by  grant 
of  mines  is  granted  the  power  to  dig  them.  A  similar  presumption, 
prima  facie,  arises  that  the  owner  of  the  mines  is  not  to  injure  the 
owner  of  the  soil  above  by  getting  them,  if  it  can  be  avoided. 

"But  it  rarely  happens  that  these  mutual  rights  are  not  precisely  as- 
certained and  settled  by  the  deed  by  which  the  right  to  the  mines  is 
acquired;  and  then  the  only  question  would  be  as  to  the  construction 
of  that  deed,  which  may  vary  in  such  case." 

It  was  recently  held  in  Georgia  that  it  is  possible  for  one  to  own 
the  title  to  minerals  and  yet  not  have  the  right  to  take  possession 
of  them,  as  where  they  were  situated  so  near  the  surface  as  not  to  be 
removable  without  destroying  the  surface:  Phillips  v.  Collinsville 
Granite  Co.,  123  Ga.  830,  51  S.  E.  666.  In  the  case  just  cited  the 
court,  in  discussing  the  question,  said:  "It  appeared,  however,  that 
underlying  all  of  the  soil  on  this  land  lot  was  a  foundation  of  granite 
capable  of  being  quarried,  and  the  auditor,  therefore,  held  that  it  was 
the  intention  of  the  grantors  to  except  or  reserve  only  that  granite 
which  was  exposed  at  the  time  the  deeds  were  made.  We  cannot 
agree  with  this  construction.  It  is  true  that  it  appeared  that  in 
■quarrying  granite  it  was  necessary  to  remove  the  covering  soil,  and 
that  it  was  impossible  to  mine  it  from  beneath  the  ground  like  other 
minerals,  and  therefore  that,  if  the  right  of  the  owner  of  the  soil  were 
subordinated  to  those  of  the  owner  of  the  granite,  the  result  would  be 
practically  to  deprive  the  former  of  all  that  he  was  supposed  to  get 
under  his  deed.  'Where  one  grants  the  surface  of  land  and  reserves 
the  minerals,  or  grants  the  surface  to  one  and  the  minerals  to  another, 
an  implied  right  to  support  of  the  surface  passes  with  the  grant  of  the 
surface.  This  does  not  mean  that  all  of  the  mineral  does  not  belong 
to  the  mineral  owner;  but  that  he  cannot  get  it  out  without  leaving 
a  sufficient  support,  natural  or  artificial,  for  the  surface':  18  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  556,  557.  See,  also,  the  opinion  of  Lord 
Campbell  in  Senart  v.  Morton,  85  Eng.  Com.  L.  30.  It  would  seem, 
then,  that  in  the  case  of  granite,  where  it  is  impossible  to  remove  the 
mineral  without  disturbing  the  surface  soil  and  completely  destroying 
the  benefits  accruing  to  the  owner  of  the  surface,  if  the  ownership  of 
the  mineral  is  in  one  person  and  that  of  the  surface  in  another,  the 
former  could  only  exercise  his  rights  in  taking  out  such  granite  as  was 
exposed,  from  one  cause  or  another,  by  the  removal  of  the  surface  soil, 
liut  it  must  be  borne  in  mind  that  no  part  of  the  granite  passed  to 
the  grantees  in  the  deeds  now  under  construction.  If  the  grantor  in 
the  first  of  these  deeds  had  title  to  the  granite,  it  remained  in  him, 
though  he  may  not  have  had  the  right  to  take  possession  of  his  prop- 
erty. If  he  had  title  to  the  granite,  he  owned  the  entire  granite  in- 
terest rn  the  lot,  not  merely  that  which  was  exposed  at  the  time  the 
deed  was  executed;  and  when  for  any  cause  other  granite  became  ex- 
posed, it  was  his  right  to  quarry  it." 

The  right  of  the  mineral  owner  to  mine  an  iron  ore  which  occurred 
in  irregular  beds  near  the  surface  was  denied  in  the  case  of  Wakefield 
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V.  Duke  of  Buceleuch,  L.  R.  4  Eq.  613.  In  that  case  the  terms  of  the 
reservation  included  mines,  minerals  and  quarries.  Viee-Chancellor 
Molins,  after  an  extensive  review  of  the  general  authorities  on  the 
question,  observed:  "There  is  this  remarkable  distinction  between  let- 
ting down  the  surface  by  raining  operations — that  the  mining  opera- 
tions may  go  under  the  whole  of  the  land,  whereas  a  quarry  is  usually 
of  very  limited  area.  I  cannot,  therefore,  consider  the  circumstance 
of  quarries  being  reserved  as  entitling  the  Duke  of  Buceleuch,  if  neces- 
sary, by  mining  operations,  to  let  down  the  whole  surface  of  this  land, 
because  the  evidence  distinctly  proves  that  if  the  surface  is  ever  let 
down,  it  is  to  be  forever  destroyed,  that  it  will  be  let  down  to  the 
extent  of  thirty  or  forty  feet,  and  though  some  of  the  witnesses  have 
attempted  to  show  that  the  surface  after  it  has  been  let  down  may  be 
restored  for  agricultural  purposes,  the  thickness  of  the  veins  in  this 
case,  and  the  extent  of  letting  down  the  surface,  is  such  that  I  am 
satisfied  the  surface,  when  once  let  down,  is  forever  destroyed;  and 
the  question,  therefore,  is,  whether  the  surface  is,  by  the  mining  opera- 
tions, to  be  destroyed. 

"Principle  and  authority  being,  then,  as  I  conceive,  in  favor  of  the 
plaintiff,  I  am  bound  to  declare,  as  I  do,  that  the  defendant  and  his 
lessees  are  not  entitled,  in  their  mining  operations,  to  work  in  such 
a  manner  as  to  cause  a  subsidence  of  the  surface.  There  must  be  a 
perpetual  injunction  accordingly.  I  am  fully  alive  to  the  fact  that 
the  result  of  my  judgment  is  to  put  the  owner  of  the  mines  at  the 
mercy  of  the  owner  of  the  surface,  but  in  most  instances  their  common 
interests  would  lead  to  an  arrangement,  and  I  assume  the  contrary 
to  be  the  case  here,  on  account  only  of  the  surface  being  of  some 
peculiar  and  extraordinary  value  to  Mr.  Wakefield." 

The  question  whether  a  grantor  who  had  excepted  the  "mines  and 
minerals"  of  land  conveyed  was  entitled  to  remove  China  clay  from 
the  land,  the  removal  only  being  possible  by  a  process  which  utterly 
destroyed  the  surface,  was  decided  adversely  to  the  mineral  owner  in 
Hext  v.  Gill,  L.  E.  7  Ch.  App.  699,  although  the  court  admitted  that 
China  clay  was  intended  to  be  reserved  under  the  terms  "mines  and 
minerals,"  notwithstanding  that  its  occurrence  was  not  in  contempla- 
tion at  the  time  when  the  conveyance  was  executed.  Lord  Justice 
Mellish,  in  the  course  of  his  judgment,  said:  "Now,  the  cases  show 
that  where  the  ownership  of  minerals  is  separate  from  the  ownership 
of  the  surface,  prima  facie  the  owner  of  the  surface  is  entitled  to  have 
his  surface  supported  by  the  minerals.  That  is  not  confined,  as  con- 
tended by  the  solicitor  general,  to  the  case  where  the  court  has  not 
before  it  the  instrument  under  which  the  owner  of  the  minerals  derives 
his  rights,  but  it  also  applies  to  cases  where  the  court  has  the  instru- 
ment before  it,  for  the  purpose  of  construing  the  instrument,  to  this 
extent,  that  prima  facie  the  right  to  support  exists,  and  the  burden 
lies  on  the  owner  of  the  minerals  to  show  that  the  instrument  gives 
him  authority  to  destroy  what  is  described  by  the  judges  as  the  in- 
herent right  of  a  person  who  owns  the  surface  apart  from  the  minerals. 
The  question  is,  whether  the  words  of  the  reservation  in  the  present 
case  mean  that  the  ownership  of  the  surface  is  altogether  to  be  sub- 
ject to  the  ownership  of  the  minerals,  so  that  the  owner  of  the 
minerals  may  do  whatever  is  necessary  for  the  purpose  of  enabling 
him  to  get  them,  although  it  may  of  necessity  utterly  destroy  the  sur- 
face; or  do  the  words,  according  to  their  true  construction,  only  give 
a  right,  in  the  nature  of  an  easement,  to  go  upon  the  surface  and  dig 
Am.  St.  Rep.,  Vol.  135 — 10 
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through  it  for  the  purpose  of  getting  at  the  minerals  underneath?  In 
my  opinion,  the  short  and  ambiguous  words  of  this  reservation,  accord- 
ing to  their  fair  construction,  only  give  a  right  to  create  what  I  may 
call  temporary  damage,  and  do  not  authorize  the  owner  of  the  minerals 
absolutely  to  destroy  or  to  cause  a  serious,  continuous  and  permanent 
injury  to  the  surface 

"There  is  one  argument  that  I  should,  perhaps,  notice.  It  was  urged 
that  streaming  for  tin  had  been  used  in  Cornwall  from  time  imme- 
morial; that  therefore  it  was  impossible  to  suppose  that  the  right  of 
streaming  for  tin  was  not  intended  to  be  reserved;  and  that,  as 
streaming  for  tin  involved  an  injury  to  the  surface  of  the  same  kind, 
if  not  quite  to  the  same  extent,  as  the  taking  of  China  clay,  the  fact 
that  taking  the  China  clay  involved  the  destruction  of  the  surface  was 
no  sufficient  reason  for  holding  the  right  to  take  it  not  to  be  reserved. 
I  do  not  wish  to  give  any  decisive  opinion  whether  the  right  of  stream- 
ing for  tin  is  reserved  or  not,  as  that  question  is  not  before  us,  and 
may  be  of  very  great  importance.  That  question  does  not  stand  quite 
on  the  same  footing  as  the  question  relating  to  the  taking  of  China 
clay.  There  is  no  doubt  that  streaming  for  tin  was  a  thoroughly  well- 
known  and  common  process.  At  the  same  time,  tin  might  be  got  by 
mining,  and  the  owner  of  the  minerals  would  not,  by  being  precluded 
from  streaming,  be  deprived  of  all  power  to  get  it,  and,  as  at  present 
advised,  I  do  not  think  that  the  words  of  the  power  in  the  present 
case  are  sufficient  to  confer  a  right  of  streaming  for  tin.  "When  an 
owner  of  both  surface  and  minerals  sells  the  surface  and  reserves  the 
minerals,  with  power  to  get  them,  he  ought,  if  he  intends  to  have  the 
power  of  destroying  the  surface  in  getting  them,  to  frame  his  power 
in  such  language  that  the  court  may  be  able  to  say  that  such  was 
clearly  the  intention  of  the  parties.  The  vice-chancellor  in  his  judg- 
ment fully  acknowledged  the  difficulty  that,  if  the  defendants  had  the 
right  to  take  China  clay,  the  reservation  might  be  absolutely  destruc- 
tive of  the  grant,  but  said  he  could  not  see  where  he  was  to  fix  the 
limit  to  the  reservation  if  its  words  were  not  to  be  taken  according 
to  their  full  and  strict  meaning.  I  feel  myself  that  it  is  very  difficult 
to  say  where  the  limit  is  to  be  placed.  It  is  very  difficult  to  lay  down 
exactly  what  the  owner  of  minerals  may  do  for  the  purpose  of  getting 
them;  but  I  do  not  think  it  would  be  right  or  just  to  the  owner  of 
the  surface  to  say  that  his  surface  may  be  destroyed  because  there 
may  be  a  difficulty  in  saying  exactly  what  the  owner  of  minerals  may 
do  and  what  he  may  not  do  in  every  case." 

And  in  another  English  case  under  a  somewhat  similar  reservation 
of  minerals,  it  was  held  that  although  a  bed  of  freestone  was  included 
within  the  reservation,  that  the  owner  could  not  remove  it  by  quarry- 
ing operations,  but  was  limited  to  working  it  by  underground  mines: 
Bell  v.  Wilson,  L.  R.  1  Ch.  App.  303. 

The  strongest  reasoning  against  the  rule  shown  by  the  above  authori- 
ties is  to  be  found  in  the  majority  opinion  of  the  court  in  Griffin  v, 
Fairmont  Coal  Co.,  59  W.  Va.  480,  53  S.  W.  24,  2  L.  R.  A.,  N.  S.,  1115. 
We  refrain  from  quoting  from  it  because  of  the  fact  that  the  reason- 
ing is  so  dependent  upon  the  various  parts,  that  excerpts  would  not 
do  justice  to  the  learned  judge  who  wrote  the  opinion. 

e.  Eight  to  Support  as  Between  Upper  and  Lower  Mineral  Strata. 
There  is  a  right  of  support  for  an  upper  stratum  of  mineral  as  against 
the  owner  of  an  underlying  stratum:  Yandes  v.  Wright,  66  Ind.  319,  32 
Am.  Rep.  109;  Mundy  v.  Duke  of  Rutland,  23  Ch.  D.  81.     Thus  where 
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one  who  owns  a  coal  seam  underneath  another  coal  seam  removes  the 
coal  to  such  an  extent  that  pillars  and  supports  in  the  upper  seam 
which  would  be  otherwise  sufficient  are  rendered  insufficient,  he  is  re- 
sponsible to  the  surface  owner:  Noonan  v.  Pardee,  200  Pa.  474,  86  Am. 
t^t.  Eep.  722,  50  Atl.  255,  55  L.  E.  A.  410. 

f.  Effect  of  Statute  Allowing  Surface  Owner  to  Require  Bond  tc 
Secure  Surface  Support. — In  several  of  the  states  statutes  exist  which 
allow  the  surface  owner,  where  the  right  to  mine  is  separate  from  the 
ownership  or  right  of  occupancy  of  the  surface  ground,  to  demand 
satisfactory  security  from  the  miners,  and  upon  their  failure  to  furnish 
the  same,  may  enjoin  them  from  working  the  ground  until  such  secur- 
ity is  furnished.  The  court  granting  the  writ  of  injunction  is  allowed 
to  fix  the  amount  and  nature  of  the  security:  Idaho  Eev.  Stats.,  sec. 
3214. 

It  certainly  is  extremely  questionable  whether  statutes  of  this  char- 
acter are  constitutional  in  so  far  as  they  attempt  to  entirely  prohibit 
a  mineral  owner  from  enjoying  his  estate  without  previously  securing 
the  surface  owner. 

A  statute  of  this  character  was  before  the  supreme  court  of  Colo- 
rado in  Campbell  v.  Louisville  Coal  Min.  Co.,  39  Colo.  379,  S9  Pac. 
767,  10  L.  E.  A.,  N.  S.,  822,  and  the  court  said:  "The  provisions  of 
the  general  statutes  (2  Mills'  Ann.  Stats.,  sees.  3139,  3159,  3620), 
which  provide  that  the  owner  of  the  surface  may  require  the  owner 
of  minerals  underneath  to  give  bond  to  secure  the  surface  owner  the 
payment  of  damages  resulting  from  the  removal  of  the  mineral,  are 
for  the  benefit  of  the  surface  owner,  but  his  failure  to  exact  such 
security  as  a  condition  precedent  to  removing  the  minerals  does  not 
release  the  parties  removing  such  minerals  from  the  payment  of  dam- 
ages occasioned  by  their  negligence." 

m.  Kight  of  Surface  Support  as  Dependent  upon  Phraseology  of 
Deed  Granting  or  Reserving  Minerals. 
a.  Right  of  Surface  Owner  to  Waive  Right  to  Surface  Support. — 
The  owner  of  the  surface  may,  of  course,  part  with  his  right  to  sur- 
face support  by  his  deed  or  covenant:  Madden  v.  Lehigh  Valley  Coal 
Co.,  212  Pa.  63,  61  Atl.  559.  The  implied  right  to  surface  support 
exists  where  the  terms  of  the  conveyance  reserving  the  mines  and 
minerals  are  not  broad  enough  to  give  a  right  to  destroy  the  surface: 
Hext  v.  Gill,  L.  E.  7  Ch.  699.  The  right  to  such  surface  support  may, 
however,  be  released  or  waived  by  apt  words  in  the  deed  creating  the 
surface  or  mineral  estate,  but  such  release  or  waiver  will  not  be  im- 
plied from  language  that  does  not  necessarily  import  it:  Scranton  v. 
Phillips,  M  Pa.  15;  Eobertson  v.  Youghiogheny  Eiver  Coal  Co.,  172 
Pa.  566,  33  Atl.  706;  Smith  v.  Darby,  L.  E.  7  Q.  B.  716.  In  other 
words,  the  right  to  subjacent  support  is  waived  only  by  express  words 
or  by  the  clearest  implication.  Where  the  terms  of  the  instrument 
by  which  the  severance  of  the  two  estates  was  effected  are  shown,  the 
general  doctrine  of  the  implied  right  to  subjacent  support  does  not 
alone  determine  the  rights  of  the  parties,  but  the  question  arises 
whether  or  not  the  right  of  support  has  been  released  or  waived  by 
th©  instrument  under  consideration:  Paull  v.  Island  Coal  Co.  (Ind. 
App.),  88  N.  E.  959;  Collins  v.  Gleason  Coal  Co.,  140  Iowa,  114,  115 
N.  W.  497,  118  N.  W.  36,  18  L.  E.  A.,  N.  S.,  736.  Deeds  conveying 
mineral  with  rights  of  removal  should  be  construed  in  the  same  wu/ 
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as  other  written  instruments,  and  the  intention  of  the  parties  as  mani- 
fested by  the  language  employed  in  the  deed  itself  should  govern: 
Griffin  v.  Fairmont  Coal  Co.,  59  W.  Va.  480,  53  S.  E.  24,  2  L.  E.  A., 
N.  S.,  1115.  Where  the  deed  reserves  the  minerals  and  purports  to 
authorize  the  mineral  owner  to  destroy  the  surface,  it  has  been  said 
tliat  such  authority  must  be  carefully  construed  to  prevent  the  de- 
struction of  surface  rights:  Erickson  v.  Michigan  Land  etc.  Co.,  50 
Mich.  604,  16  JST.  W.  161.  Where  the  grantor  in  such  a  deed  in  ex- 
press terms  enui.:eratcs  what  surface  privileges  are  to  be  enjoyed  by 
the  grantee,  such  as  sinking  shafts,  erecting  buildings  for  a  pumping 
station,  and  then  provides  that  "such  mining  operations,  however,  are 
not  to  interfere  with  the  surface  of  said  land,"  it  indicates  an  inten- 
tion to  reserve  all  surface  rights,  including  sufficient  surface  support: 
Dignan  v.  Altoona  Coal  etc.  Co.,  222  Pa.  390,  128  Am.  St.  Kep.  812, 
71  Atl.  845. 

b.  What  Language  is  SufB.cient  to  Waive  Such  Surface  Support. — 
From  what  was  stated  in  the  last  subdivision  it  is  apparent  that  the 
language  in  an  instrument  creating  a  severance  of  the  minerals  from 
the  surface  must  be  very  explicit  in  showing  that  the  right  of  sur- 
face support  is  released  or  waived  if  such  is  the  intention  of  the 
parties.  It  is  in  such  cases  merely  a  construction  of  the  language 
•employed  in  the  instrument. 

The  implied  right  to  surface  support  is  not  lost  where  the  grant 
is  of  "all  ores  and  minerals":  Erickson  v.  Michigan  Land  etc.  Co.,  50 
Mich.  604,  16  N.  W.  161.  The  right  to  mine  "all  the  coal"  implies  a 
covenant  for  surface  support:  Mickle  v.  Douglas,  75  Iowa,  78,  39  N. 
W.  198.  j>for  is  it  lost  where  the  grant  is  of  "all  the  bituminous  and 
fossil  coal  without  and  underlying"  a  certain  tract  with  all  the  privi- 
leges necessary  for  the  convenient  working  and  transportation  of 
the  coal,  and  "all  rights  and  privileges  incident  or  usually  appurte- 
nant to  the  working  of  mines":  Coleman  v.  Chadwick,  80  Pa.  81,  21 
Am.  Rep.  93.  And  where  a  deed  of  the  surface  excepted  and  reserved 
"all  the  coal  ....  with  the  full  and  free  privilege  and  right  of  in- 
gress, egress  and  regress  ....  for  digging,  mining,  excavating  and 
conveying  away  said  coal,"  it  did  not  release  the  right  to  surface  sup- 
port: Carlin  v.  Chappel,  101  Pa.  348,  47  Am.  Rep.  722.  In  Weaver 
V.  Berwind-White  Coal  Co.,  216  Pa.  195,  65  Atl.  545,  it  was  contended 
that  the  right  to  surface  support  was  waived  by  implication,  but  the 
court  said:  "The  conlention  of  the  learned  counsel  for  appellant  that 
the  grant  of  'all  the  merchantable  coal'  underlying  the  premises,  to- 
gether with  the  necessary  mining  rights  to  mine  and  remove  the  same 
by  necessary  implication,  waives  the  right  of  surface  support  under 
all  that  part  of  the  tract  except  such  as  was  expressly  reserved,  can- 
not prevail  in  the  light  of  the  above  authorities.  It  is  now  too  late 
to  discuss  the  policy  of  the  law  or  the  wisdom  of  the  rule.  The  argu- 
ment is  not  strengthened  by  the  suggestion  that, ,  inasmuch  as  the 
grantor  had  conveyed  all  the  merchantable  coal,  reserving  only  five 
acres  of  the  'S.'  seam  underlying  the  buildings  and  spring,  he  thereby 
intended  to  waive  surface  support  to  all  that  part  of  the  tract  not 
included  in  the  five-acre  reservation.  If  the  grantor  had  conveyed 
all  the  coal  underlying  the  entire  tract  without  any  reservation,  it 
must  be  conceded  that  the  owner  of  the  superincumbent  strata  would 
be  entitled  to  surface  support.  The  fact  that  he  cut  down  the  grant, 
reserving  five  acres  for  which  no  compensation  was  paid  and  no  title 
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conveyed,  cannot  be  construed  to  mean  that  appellee  is  in  worse  posi- 
tion, in  so  far  as  his  right  to  surface  support  is  involved,  than  if  the 
five  acres  had  been  included  in  the  grant  and  compensation  received 
therefor.  It  is  clear  that  appellee  did  not,  by  express  grant,  nor  by 
necessary  implication,  nor  by  any  covenant  contained  in  the  deed  of 
conveyance,  waive  the  right  to  surface  support." 

The  fact  that  a  lease  of  a  coal  mine  required  the  lessee  to  mine  the 
coal  in  a  workmanlike  manner,  that  no  pillars  were  to  be  withdrawn 
Avithin  six  hundred  feet  of  the  shaft,  and  that  the  entries  giving 
access  to  the  coal  not  mined  at  the  termination  of  the  lease  should  be 
turned  over  to  the  lessor  in  as  good  a  condition  as  the  nature  of  the 
:;iine  will  admit,  does  not  impliedly  relieve  the  lessee  from  furnishing 
sufficient  surface  support  outside  of  the  prescribed  distance:  Wilms 
V.  Jess,  94  111.  464,  34  Am.  Eep.  242.  In  Williams  v.  Hay,  120  Pa. 
485,  6  Am.  St.  Eep.  719,  14  Atl.  379,  the  instrument  conveying  the 
surface  and  reserving  the  right  to  the  underlying  coal  contained  the 
following  clause:  "Provided,  however,  that  the  said  W.  J.  Baer,  his 
heirs  and  assigns,  in  mining  and  removing  the  coals,  iron,  ore,  and 
minerals  aforesaid,  shall  do  as  little  damage  to  the  surface  as  pos- 
sible." The  court,  in  discussing  the  effect  of  this  clause,  said:  "It 
was  urged  that  this  language  implies  that  some  damage  would  neces- 
sarily ensue  to  the  surface  in  mining  the  coal.  But  an  absolute  right 
to  surface  support  is  not  to  be  taken  away  by  a  mere  implication  from 
language  which  does  not  necessarily  import  such  a  result.  The  owner 
of  the  coal  had  certain  surface  rights  which  were  indispensable  to 
the  carrying  on  of  his  mining  operations,  such  as  the  right  to  go  upon 
the  surface  to  make  explorations  for  the  minerals  beneath,  and  bore 
holes,  sink  shafts,  drifts,  etc.,  and  the  right  to  make  roads  and  erect 
structures  for  taking  out  the  coal.  Hence  it  is  a  fair  construction 
of  the  deed  to  say  that,  in  doing  these  things,  as  little  damage  was 
to  be  done  to  the  surface  as  possible.  The  provision  referred  to 
covers  these  matters,  and  as  we  have  a  subject  to  which  it  directly 
applies,  it  would  be  a  strained  interpretation  of  the  deed  to  hold  that 
it  was  intended  to  take  away  the  right  of  surface  support." 

It  has  been  declared  necessary  to  leave  pillars  to  support  the  sur- 
face even  though  the  reservation  exempts  the  mine  owner  from  lia- 
bility by  reason  of  "mining  operations":  Livingston  v.  Moingona  Coal 
Co.,  49  Iowa,  3'69,  31  Am.  Eep.  150.  And  it  has  been  held  that  a 
stipulation  in  a  deed  that  any  damage  to  the  land  by  the  exercise  of 
the  mining  privilege  shall  be  made  good  by  the  mine  owner  does  not 
affect  his  common-law  liability  for  an  injury  to  the  surface:  Noonan 
V.  Pardee,  200  Pa.  474,  86  Am.  St.  Eep.  722,  50  Atl.  255,  55  L.  E.  A. 
410. 

Where  a  contract  relative  to  the  sale  of  all  the  coal  under  certain 
land,  with  the  privilege  of  mining  and  removing  it  "by  any  subter- 
ranean process  incident  to  the  business  of  mining,"  also  provided  that 
upon  the  final  payment  the  grantor  should  give  "a  full  and  uncondi- 
tional release  and  discharge  forever  ....  from  any  liability,  for  any 
injury  that  may  result  to  the  surface  of  the  said  premises  from  the 
mining  and  removal  of  the  said  coal,"  it  was  held  sufficient  to  relieve 
the  mine  owner  from  furnishing  surface  support:  Scranton  v.  Phillips, 
94  Pa.  15. 

The  language  used  in  the  deed  construed  in  Paull  v.  Island  Coal  Co. 
(Ind.  App.),  88  N.  E.  959,  was  held  sufficient  to  relieve   the  mine 
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owner  from  liability  for  surface  subsidence.  Tn  that  case  the  court 
said:  "The  language  of  the  deeds  to  appellee  coal  company  is:  'It  is 
mutually  agreed  and  understood  that  said  Island  Coal  Company,  its 
successors  and  assigns,  are  not  held  to  any  responsibility  or  account- 
ability for  any  damage  to  the  surface  of  said  land  that  may  occur 
from  mining  or  removing  said  coal  or  other  minerals.'  -Judge  Story 
says:  'Where  the  language  of  an  instrument  is  neither  uncertain  nor 
ambiguous,  it  is  to  be  expounded  according  to  the  apparent  import, 
and  is  not  to  be  warped  from  ordinary  meaning  of  its  terms  in  order 
to  harmonize  it  with  uncertain  suppositions  in  regard  either  to  the 
probable  intention  of  the  parties  contracting  or  to  the  probable  change 
which  they  would  have  made  in  the  contract  had  they  foreseen  certain 
contingencies.'  In  the  case  at  bar  the  words  waiving  liability  for 
damages  to  the  surface  by  reason  of  the  mining  and  removing  of  coal 
are  free  from  ambiguity,  and  we  cannot  say  that  the  deeds  do  not 
mean  what  they  say.  The  grantor,  owning  the  land  'from  the  sky 
to  the  center  of  the  earth,'  granted  to  appellee  all  the  coal  beneath 
the  surface  and  released  it  from  liability  for  damages  occasioned  to 
the  surface  by  the  removal  thereof.  If  the  deed  had  stopped  with 
the  grant  of  the  coal  and  right  to  mine  and  remove  it,  there  might  be 
some  question  as  to  its  meaning;  but  where,  in  addition,  it  contains 
a  release  for  and  waiver  of  damages  to  the  surface,  there  is  no  longer 
any  question  as  to  its  meaning.  It  would  require  unusual  care  to  ex- 
press more  clearly  and  with  equal  conciseness  the  waiver  of  the  rights 
specified." 

And  where  the  right  to  mine  was  absolute,  and  to  take  away  "with- 
out making  any  compensation  ....  for  any  effect  upon  or  injury  to 
the  said  lot  or  the  surface  thereof,  or  to  the  buildings,"  etc.,  it  was 
held  that  the  surface  owner  had  no  right  to  surface  support:  Madden 
v.  Lehigh  Valley  Coal  Co.,  212  Pa.  63,  61  Atl.  559.  So,  also,  where  a 
lease  of  coal  demised  "all  the  merchantable  coal  ....  in  the  veins 
in,  under  and  upon"  the  land,  "together  with  the  right  to  mine  and 
remove  said  coal  in  said  veins  until  all  the  merchantable  coal  has 
been  mined  and  removed  from  said  veins  on  said  hereby  leased  prem- 
ises," followed  by  unlimited  surface  rights,  the  court  held  that  it  was 
apparent  that  it  was  the  intention  of  the  lessors  to  have  the  entire 
body  of  their  coal  mined  and  removed,  so  that  they  could  realize  upon 
it  without  regard  to  the  effect  of  the  mining  operations  upon  the 
surface:  Miles  v.  Pennsylvania  Coal  Co.,  217  Pa.  451,  66  Atl.  764,  10 
Ann.  Cas.  871. 

Where  land  was  granted  to  another  for  certain  building  purposes, 
but  the  minerals  underneath  were  reserved,  but  compensation  for  the 
damage  to  the  buildings  caused  by  the  removal  of  the  mineral  was 
to  be  made,  the  min«  owner  may  remove  the  whole  of  the  minerals, 
notwithstanding  that  the  buildings  may  be  damaged  thereby,  subject 
to  a  liability  to  make  compensation  therefor:  Aspden  v,  Seddon,  L.  E. 
10  Ch.  394.  But  in  Butterknowle  Colliery  Co.  v.  Bishop  Auckland 
etc,  Co.,  [1906]  App.  Cas.  305,  the  lord  chancellor  said:  "Words,  how- 
ever wide,  that  merely  authorize  the  getting  of  all  minerals,  have  been 
held  not  to  authorize  so  getting  them  as  to  let  down  the  surface. 
Where  power  is  given  to  get  the  minerals  on  paying  compentfation 
for  damages  done  to  the  surface,  the  court  will  still  scrutinize  the 
compensation  clause.  Are  there  any  rights  belonging  to  the  mine 
owner  on  the  surface  (such  as  a  right  of  making  roads)  to  which  the 
compensation  clause  may  refer?    If  the  compensation  clause  is  capable 
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of  being  satisfied  by  reference  to  acts  done  on  the  siirface,  then, 
though  it  may  be  wide  enough  to  cover  also  damage  done  to  the  sur- 
face by  taking  away  the  support,  still  it  must  be  confined  to  damages 
done  on  the  surface,  and  the  inference  that  support  may  be  taken 
away  on  payment  of  compensation  will  not  be  drawn." 

A  conveyance  of  the  coal  under  a  certain  tract  of  land,  "together 
with  the  right  to  enter  upon  and  under  said  land  and  to  mine,  ex- 
cavate and  remove  all  of  said  coal,"  was  held,  in  West  Virginia  lan- 
guage, sufficient  to  show  that  there  was  no  implied  reservation  in  the 
instrument  that  the  grantee  must  leave  enough  coal  to  support  the 
surface  in  its  original  position:  Grifiin  v.  Fairmont  Coal  Co.,  59  W. 
Va.  480,  53  S.  E.  24,  2  L.  E.  A.,  N.  S.,  1115.  This  case  is  perhaps 
the  most  exhaustive  case  on  the  subject  of  subjacent  rights  in  this 
country.  The  opinion  of  Mr.  Justice  McWhorter,  in  which  he  adopts 
verbatim  the  opinion  of  the  trial  judge  (Judge  Mason)  with  some 
qualifications,  professes  to  recognize  the  implied  right  of  subjacent 
support  in  proper  cases,  but  the  practical  effect  of  the  decision  is  to 
do  away  with  the  implied  right  in  almost  all  cases.  The  court  holds 
that  the  language  of  the  grant  of  the  coal  is  sufficiently  clear  and 
unambiguous  not  to  admit  of  construction.  And  it  is  argued  with 
great  common  sense  that  when  the  grantor  sold  the  coal,  he  knew 
that  its  removal  was  contemplated,  and  that  he  consented  thereto  in 
language  which  admits  of  no  doubtful  meaning.  And  the  court  sug- 
gests: "He  also  knew  that,  when  all  the  coal  should  be  removed,  the 
overlying  surface  would  sink  unless  supported.  He,  by  clear  and 
unequivocal  language,  granted  a  privilege  which  would  necessarily 
injure  him.  Why  did  he  grant  this  privilege!  Was  the  contemplated 
injury  to  the  surface  a  part  of  the  consideration  of  the  grant?  Or 
was  there  an  implied  contract  that  compensation  would  be  made  for 
the  injury?  The  deed  itself  is  silent  on  this  subject.  Which  is  the 
more  reasonable  theory?  Why  shall  not  the  defendant  have,  with- 
out additional  compensation,  what  the  plaintiff  has  sold  and  conveyed 
and  agreed  it  shall  have?  There  being  no  ambiguity  in  this  contract, 
why  should  the  court  look  beyond  it  for  a  meaning?  Why  shall  it 
not  be  permitted  to  speak  for  itself?  A  person  who  owns  the  entire 
estate  may  sell  and  convey  any  part  of  it.  It  may  be  divided  hori- 
zontally, perpendicularly,  or  in  any  manner  according  to  the  will  of 
the  owner.  It  is  a  mere  matter  of  contract.  The  plaintiff,  owning 
the  entire  estate,  had  the  unquestioned  right  to  sell  and  convey  this 
coal  with  necessary  and  convenient  mining  rights.  He  did  this.  Why 
is  not  the  transaction  closed?  It  certainly  is  unless  there  is  an  ad- 
ditional implied  contract,  or  the  courts  shall  extend  and  add  burdens 
not  included  in  the  deed.  It  is  insisted  by  the  plaintiff  that  the 
owner  of  the  coal  must  bear  this  additional  burden  because  it  pro- 
posed to  remove  the  coal,  and  that  its  removal  will  injure  the  over- 
lying surface  unless  supported.  Was  not  this  as  well  understood  be- 
fore the  deed  was  made  as  afterward?  The  plaintiff  parted  with  his 
title  to  the  coal  and  granted  the  right  to  have  it  removed  upon  terms 
satisfactory  to  himself.  He  could  easily  have  required  the  grantee 
to  furnish  support  for  the  surface  when  the  coal  should  be  removed. 
He  owned  the  natural  support  of  the  surface,  and  sold  it  and  granted 
the  right  to  remove  it,  and  now  asks  that  before  this  natural  support 
is  removed  some  other  must  be  provided  by  the  purchaser."  The 
concurring  opinion  of  Mr.  Justice  Cox  is  also  a  very  strong  defense 
of  the   rule   announced  by  the  court.     He  goes   extensively   into   the 
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subject  of  the  presumptions  existing  in  respect  to  deeds  of  this  char- 
acter. The  dissenting  opinion  by  Mr.  Justice  Poffenbarger  is  perhaps 
one  of  the  strongest  defenses  of  the  rule  of  implied  subjacent  support 
ever  made  by  an  American  court. 

c.    Effect  of  Negligence  of  Surface  Owner  Notwithstanding  Waiver. 

In  Western  Indiana  Coal  Co.  v.  Brown,  36  Ind.  App.  44,  114  Am.  St. 
Eep.  367,  74  N.  E.  1027,  the  court  said:  "In  this  case,  however,  the 
building  that  was  wrecked  was  placed  upon  the  real  estate  prior  to 
the  execution  of  the  lease.  But  even  if  there  had  been  a  grant  by 
appellee  Brown  to  the  appellant  by  express  stipulation  that  there 
should  be  no  liability,  the  same  would  not  relieve  the  appellant  from 
the  liability  for  injury  caused  by  his  own  negligence":  18  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  557;  Livingston  v.  Moingona  Coal  Co.,  49 
Iowa,  3-69,  31  Am.  Eep.  150. 

But  a  contrary  view  was  taken  in  Madden  v.  Lehigh  Valley  Coal 
Co.,  212  Pa.  63,  61  Atl.  559,  the  court  saying:  "The  plaintiff  declared 
for  negligence  in  removing  the  pillars  of  coal,  whereby  his  land  was 
left  without  adequate  support.  But  this  raised  an  immaterial  issue. 
The  reservation  of  the  coal  and  the  right  to  remove  it  was  not  that  it 
should  be  done  carefully,  or  in  the  usual  course  of  proper  mining,  but 
the  right  was  absolute  to  mine  and  take  away  'without  making  any 
compensation  ....  for  any  effect  upon  or  injury  to  the  said  lot  or 
the  surface  thereof,  or  to  the  buildings,'  etc.,  in  consequence  of  mining. 
Avoidance  of  liability  for  injury  to  the  surface,  however  caused,  by 
negligence  or  otherwise,  was  the  very  object  of  the  reservation.  Aa 
to  the  coal  and  the  method  of  its  removal,  the  land  was  reserved  to 
the  grantors,  and  their  right  remained  as  unqualified  as  if  the  convey- 
ance to  the  plaintiff  had  never  been  made  at  all." 

rv.    Who  is  Liable  for  Causing  Insufllcient  Surface  Support. 

The  owner  of  a  mineral  estate  is  not  liable  for  a  subsidence  of  the 
surface  caused  by  mining  operations  of  his  predecessor  in  title, 
although  the  surface  does  not  show  the  injury  until  after  he  takes  pos- 
session of  the  mine:  Noonan  v.  Pardee,  200  Pa.  474,  86  Am.  St.  Eep.  722, 
50  Atl.  255,  55  L.  E.  A.  410;  Hall  v.  Duke  of  Norfolk  (1900),  L.  E.  2 
Ch.  D.  493;  Greenwell  v.  Lord  Beechburn  Coal  Co.  (1897),  2  Q.  B.  165. 

Ordinarily,  the  owner  of  the  mineral  estate  who  leases  it  to  another 
is  not  liable  for  the  act  of  his  lessee  in  leaving  insufficient  surface  sup- 
port: Opperman  v.  Starr,  2  Pa.  394,  44  Am.  Dec.  211;  Hill  v.  Pardee, 
143  Pa.  98,  22  Atl.  815;  Youghiogheny  Eiver  Coal  Co.  v.  Hopkins,  198 
Pa.  343,  48  Atl.  19.  But  where  the  lessor  has  actually  interfered  or 
directed  the  lessee  in  respect  to  the  removal  of  the  mineral  and  the 
supports  to  be  left  for  the  surface,  or  has  received  royalties  on  all 
the  coal  removed  with  knowledge  of  the  manner  in  which  his  lessee 
conducted  his  mining  operations  in  respect  to  leaving  surface  supports, 
he  may  be  made  liable  to  the  owner  of  the  surface  for  a  subsidence 
caused  by  insufficient  subjacent  support:  Campbell  v.  Louisville  Coal 
Min.  Co.,  39  Colo.  379,  89  Pac.  767,  10  L.  E.  A.,  N.  S.,  822;  Kistler  v. 
Thompson,  158  Pa.  139,  27  Atl.  874. 
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IRWIN  V.  LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY. 

[161  Ala.  489,  50  South.  62.] 

CARRIER — Protection  of  Passenger  from  Strangers. — ^While  a 
carrier  must  use  a  high  degree  of  care  to  prevent  injury  to  passengers 
by  strangers,  it  is  not  liable  for  such  injuries  when  it  had  no  knowl- 
edge of  the  danger  and  could  not  reasonably  have  anticipated  the 
accident  or  provided  against  it.     (p.  154.) 

CARRIER — Protection  of  Passenger  from  Strangers. — A  carrier 
is  liable  for  injury  to  a  passenger  which  results  from  the  concurring 
negligence  of  a  stranger  and  its  own.     (p.  154.) 

CARRIER — Safe  Vehicles  and  Appliances. — Carriers  are  re- 
quired to  provide  for  passengers  vehicles  as  safe  as  skill  and  foresight 
can  reasonably  make  them,  and  the  various  appliances  with  which 
these  vehicles  are  equipped  must  be  kept  in  a  safe  and  suitable  condi- 
tion,    (p.  154.) 

CARRIER — Safe  Vehicles  and  Appliances. — A  carrier  is  not 
charged  with  the  duty  of  providing  vehicles  or  appliances  which  will 
absolutely  prevent  injury  to  passengers,  but  it  is  required  to  provide 
such  as  are  of  the  most  approved  type  in  general  use  by  others  engaged 
in  a  similar  occupation,  and  to  exercise  a  high  degree  of  care  to  main- 
tain them  in  suitable  repair  and  efficient  for  their  intended  purpose, 
(p.  154.) 

CARRIER — Warranty  of  Passengers'  Safety. — While  the  law  is 
very  strict  as  to  the  duty  it  imposes'  upon  carriers  for  the  safety  of 
passengers,  yet  it  imposes  no  absolute  warranty  of  safety.  A  carrier 
is  not  liable  for  casualties  against  which  human  sagacity  cannot  pro- 
vide, nor  the  utmost  prudence  prevent,     (p.  154.) 

Cx\RRIER — Throwing  Missiles  Through  Car  Window. — A  car- 
rier is  not  liable  for  injuries  to  a  passenger  from  a  missile  thrown 
through  the  glass  of  a  car  window  by  a  stranger,  when  there  is  noth- 
ing to  show  that  such  an  accident  or  casualty  could  have  been  reason- 
ably anticipated  at  the  time  and  place  thereof,     (p.  155.) 

CARRIER — Throwing  Missiles  Through  Car  Window. — The 
throwing  of  a  missile  by  a  stranger  through  the  glass  of  a  car  window 
to  the  injury  of  a  passenger  is  an  accident  or  casualty  which  the  car- 
rier is  ordinarily  not  required  to  anticipate  or  provide  against,  and 
hence  the  carrier  is  not  chargeable  with  negligence  because  the  blinds 
of  the  window  were  not  lowered  or  closed,     (p.  155.) 

Wert  &  Lynn,  for  the  appellant. 
John  C.  Eyster,  for  the  appellee. 

490  MAYFIELD,  J.  The  appellant,  as  a  passenger,  sued 
the  appellee,  as  a  railroad  common  carrier,  to  recover  dam- 
ages for  personal  injuries  received  and  suffered  by  her, 
■while  a  passenger  on  its  train,  as  the  result  of  being 
'*^^  struck  by  a  missile  that  came  through  the  window  of  the 
car,  and  also  by  flying  glass  knocked  from  the  window  by 
the  missile.  The  missile  was  evidently  thrown  through  the 
window  from  without  by  some  miscreant,  a  third  party. 

Railroad  companies,  as  common  carriers  of  passengers,  are 
perhaps  not  bound  to  protect  their  passengers  from  injuries 
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by  third  persons  to  the  same  extent  and  degree  as  from 
like  injuries  by  their  own  agents  or  employes,  yet  they  must 
use  a  high  degree  of  care  to  prevent  such  injuries  by  stran- 
gers; but  if  the  carrier  or  its  agents  have  no  knowledge  of 
the  condition  of  danger  to  which  the  passenger  is  subjected, 
and  could  not  reasonably  have  anticipated  the  injury  or 
provided  against  it,  the  carrier  is  not,  and  ought  not  to  be, 
liable  for  an  injury  suffered  by  a  passenger  at  the  hands  of 
a  stranger.  But  the  carrier  is  under  the  duty  to  protect  its 
passengers  from  all  dangers  which  are  known,  or  which  by 
the  exercise  of  a  high  degree  of  care  ought  to  be  known, 
w^hether  occasioned  by  its  own  servants  or  by  strangers. 
And  if  the  injury  suffered  by  the  passenger  is  the  result  of 
the  concurring  negligence  of  a  stranger  and  its  own,  the 
carrier  is  liable :  Elliott  on  Railroads,  sec.  1639 ;  Hutchin- 
son on  Carriers,  1906  ed.,  sec.  913. 

Carriers  are  required  to  provide  for  passengers  vehicles 
as  safe  as  skill  and  foresight  can  reasonably  make  them,  and 
the  various  appliances  with  which  these  vehicles  are 
equipped  must  be  kept  in  a  safe  and  suitable  condition; 
and  if  a  passenger  suffers  an  injury  in  consequence  of  any 
defect  or  unsafe  condition  of  the  vehicles,  carriages,  or  cars, 
or  of  the  appliances  thereof,  the  carrier  is  liable  therefor. 
The  carrier  is  not,  however,  charged  with  the  duty  of  provid- 
ing or  maintaining  vehicles  or  appliances  which  will  abso- 
lutely prevent  injury  to  passengers.  This  would  probably 
be  impossible.  '^^^  If  not,  it  is  too  high  a  duty  to  impose 
upon  the  carrier.  But  the  carrier  is  required  to  provide  cars 
and  appliances  "of  the  most  approved  type  in  general  use 
by  others  engaged  in  a  similar  occupation,"  and,  having  so 
provided,  it  must  exercise  a  high  degree  of  care  to  main- 
tain and  keep  them  in  suitable  repair  and  efficient  for  their 
intended  purpose. 

The  law  is  very  strict  and  stringent  as  to  the  duties  it 
imposes  upon  common  carriers  for  the  safety  of  passengers; 
but  there  is  no  absolute  warranty  of  safety  imposed.  There 
are  certain  risks  and  dangers  to  which  passengers  are  neces- 
sarily exposed,  for  which  the  carrier  is  not,  and  ought  not 
to  be,  liable.  These  are  the  casualties  against  which  human 
sagacity  cannot  provide,  nor  the  utmost  prudence  prevent. 
Every  passenger  must  and  does  assume  the  risks  incident 
to  the  mode  of  travel  he  selects,  when  they  cannot  be  avoided 
or  prevented  by  the  utmost  care  and  skill  on  the  part  of  the 
carrier.  It  is  common  knowledge  that  passengers  on  ordin- 
ary railroad  cars  open  and  shut  the  blinds  to  the  windows, 
and  raise  and  lower  the  windows  near  their  seats  at  their 
pleasure;  that  they  adjust  them  to  suit  their  own  conven- 
ience; that  if  they  cannot  do  so,  that  it  is  usually  done  by 
the  employes  of  the  carrier,  at  the  request  and  in  accord- 
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ance  with  the  wishes  and  directions  of  the  passengers. 
While  employes  of  railroads  do  open  and  shut  the  doors  to 
the  cars,  and  raise  and  lower  the  blinds  and  windows,  the 
passengers  also  do  the  same,  and  the  employes  of  the  carrier 
perform  these  acts  at  the  request  of  the  passengers.  While 
the  carrier  or  its  employes  probably  can  control  the  passen- 
gers, as  to  whether  the  doors  or  windows  or  blinds  shall  be 
opened  or  closed,  yet  the  passengers  usually  open  or  close 
them  at  their  own  will,  and  if  restrained  or  prevented  from 
so  doing  it  is  the  exception  and  not  the  rule. 

493  rpj^g  facts  in  this  case  show  without  dispute  that  the 
car  in  question  w^as  provided  with  glass  windows  and 
wooden  blinds  such  as  were  in  common  use  by  the  best  regu- 
lated railroad  carriers  for  such  trains;  that  the  blinds  were 
up,  but  the  window  was  down ;  that  the  missile  was  hurled 
through  the  glass  by  some  unknown  person  or  cause ;  that 
it  struck  plaintiff;  and  that  pieces  of  the  broken  glass  also 
struck  her,  inflicting  personal  injuries.  It  is  insisted  by  the 
plaintiff  that  if  the  blind  had  been  closed  or  lowered,  as  it 
should  have  been,  it  would  have  arrested  the  missile  and  the 
broken  glass,  and  have  thus  prevented  the  injury.  Neither 
the  glass  nor  the  blinds  are  intended  for  the  purpose  of 
arresting  such  missiles,  but  are  intended  for  the  purpose  of 
admitting  and  excluding  light  and  air.  They  are  designed 
for  the  comfort  and  pleasure  of  the  passengers,  who  usually 
open  and  close  them,  or  have  it  done,  at  their  own  pleasure. 
It  is  not  to  be  expected  or  anticipated  that  miscreants  will 
throw  missiles  through  the  windows  of  cars,  or  shoot  through 
them,  and  thus  injure  or  kill  passengers,  though  such  things 
do  sometimes  happen;  but  a  carrier  is  not  ordinarily  charge- 
able with  the  duty  of  providing  against  such  dangers  or 
casualties,  and  there  were  no  facts  to  show  that  such  an  as- 
sault or  injury  could  have  been  reasonably  anticipated  at  the 
time  and  place  at  which  this  happened.  The  carrier  could 
no  more  anticipate  such  an  accident  than  the  passenger,  and 
could  not  provide  against  it,  except  at  the  expense  of  the 
comfort  and  pleasure  of  its  passengers,  by  removing  the 
glass  windows  or  obstructing  them  with  heavy  blinds  or 
bars. 

If  the  closing  or  lowering  of  the  blind  would  have  pre- 
vented the  injury,  then  the  plaintiff  was  equally  at  fault  in 
not  closing  it  or  requesting  it  to  be  closed.  But  the  truth  of 
the  whole  matter,  which  clearly  appears  '^'*^  from  all  the 
evidence,  is  that  it  was  an  accident  or  casualty,  incident  to 
this  kind  of  travel,  that  was  not  to  be  anticipated  or  pro- 
vided against,  and  for  which  the  carrier  is  not.  and  ought 
not  to  be,  liat  le.  The  court  properly  gave  the  af^rmative 
charge  for  the  defendant ;  and  error  in  any  other  respect,  if 
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such  there  be,  is  necessarily  without  possible  injury  to  the 
plaintiff. 

The  judgment  is  affirmed. 

Dowdell,  C.  J.,  and  Simpson  and  MeClellan,  JJ.,  concur. 


A  Railroad  Company  Owes  to  Its  Passengers  the  duty  to  exercise  the 
highest  degree  of  care,  skill  and  diligence  known  to  very  careful,  skill- 
ful and  diligent  persons  in  like  business:  Louisville  etc.  E.  E.  Co.  v. 
Church,  155  Ala.  329,  130  Am.  St.  Eep.  29;  Oliver  v.  Ft.  Smith  Light 
etc.  Co.,  89  Ark.  222,  131  Am.  St.  Eep.  86;  Bonneau  v.  North  Shore  E. 
E.  Co.,  152  Cal.  406,  125  Am.  St.  Eep.  68. 

The  Liability  of  a  Carrier  to  Its  Passengers  for  the  Acts  of  Third 
Persons  is  discussed  in  the  notes  to  Eommel  v.  Schambacher,  6  Am.  St. 
Eep.  734;  Eichmond  etc.  E.  E.  Co.  v.  Jefferson,  32  Am.  St.  Eep.  90; 
Clark  V.  Durham  Traction  Co.,  138  N.  C.  77,  107  Am.  St.  Eep.  526.. 
The  general  rule  is  that  a  carrier  is  under  a  duty  to  protect  each  pas- 
senger from  insult,  indignities  and  personal  violence,  and  it  is  imma- 
terial whether  the  disturbance  of  the  passenger's  peace,  comfort  and 
personal  security  comes  from  another  passenger,  a  trespasser,  or  an 
employe  of  the  carrier:  Birmingham  Ey.  etc.  Co.  v.  Baird,  130  Ala. 
334,  89  Am.  St.  Eep.  43,  and  cases  cited  in  the  cross-reference  not& 
thereto;  Gillespie  v.  Brooklyn  Heights  E.  E.  Co.,  178  N.  Y.  347,  102- 
Am.  St.  Eep.  503;  Citizens'  St.  E.  E.  Co.  v.  Clark,  33  Ind.  App.  190, 
104  Am.  St.  Eep.  249;  Spangler  v.  St.  Joseph  etc.  Ey.  Co.,  G8  Kan. 
46,  104  Am.  St.  Eep.  391.  Where  a  party  of  intoxicated  passengers 
fire  pistols  and  explode  dynamite  sticks  on  a  train,  and  the  railway 
employes,  though  knowing  or  having  an  opportunity  to  know  of  such 
misconduct,  make  no  attempt  to  preserve  order  until  another  passenger 
is  accidentally  shot,  the  railway  company  is  liable  for  the  injuries 
he  sustains:  Nashville  etc.  Ey,  Co.  v.  Flake,  114  Tenn.  67,  108  Am.  St. 
Eep.  925. 


PHILLIPS  V.  BIRMINGHAM  INDUSTRIAL  COMPANY. 

[161  Ala.  509,  50  South.  77.] 

ACCOUNTING — When  may  be  had  by  Principal  Against  Agent. 
The  bare  relation  of  principal  and  agent  will  not  give  jurisdiction  to 
courts  of  equity  to  entertain  a  bill  for  an  accounting  by  the  former 
against  the  latter;  but  where  the  relation  partakes  of  a  fiduciary 
fiiaracter,  and  tlie  matters  of  which  an  accounting  is  sought  are  pecul- 
iarly within  the  knowledge  of  the  agent,  such  a  bill  will  be  enter- 
tained,    (p.  157.) 

ACCOUNTING — When  may  be  had  Against  Vendor  of  Farm- 
ing Land. — A  bill  praying  for  an  accounting  and  alleging  that  the 
complainant  purchased  of  the  respondent  a  tract  of  laud  which  the 
latter  was  cultivating  with  croppers  and  wage-hands;  that  subse- 
quently the  complainant  an4  respondent  agreed  that  the  latter  should 
settle  with  his  croppers  and  wage-hands  and  turn  over  the  proceeds; 
and  that  the  respondent  disregarded  the  trust  assumed  and  refused  to 
render  an  accounting  thereof,  the  details  of  which  rested  entireljr 
within  his  knowledge,  states  a  cause  of  action,     (p.  159.) 
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Bill  by  the  Birminghain  Industrial  Company  against  L.  W. 
Phillips  for  an  accounting.  The  bill  alleged  that  the  com- 
plainant corporation  purchased  of  the  respondent  a  tract  of 
land  which  the  latter  was  cultivating  through  croppers  and 
wage-hands;  that  by  a  subsequent  contract  between  the  com- 
plainant and  the  respondent,  the  respondent  agreed  to  settle 
with  his  croppers  and  wage-hands  and  turn  over  the  proceeds; 
and  that  the  respondent  disregarded  the  trust  thus  assumed 
and  refused  to  render  an  account  of  his  stewardship,  the  de- 
tails of  which  rested  entireh'  within  his  knowledge.  There 
was  a  prayer  for  an  accounting.  From  a  decree  overruling 
demurrers  to  the  bill,  the  respondent  appeals. 

W.  T.  Stewart  and  W.  K.  Terry,  for  the  appellant. 

A.  Latady^  for  the  appellee. 

si»  SAYRE,  J.  The  equity  of  the  bill  is  to  be  found  in 
its  merits  as  a  bill  for  an  accounting.  The  bare  relation  of 
principal  and  agent  will  not  give  jurisdiction  to  courts  of 
equity  to  entertain  a  bill  by  the  former  against  ^^"^  the  lat- 
ter; but  where  the  relation  partakes  of  a  fiduciary  character, 
and  the  matters  of  which  an  accounting  is  sought  are  pe- 
culiarly within  the  knowledge  of  the  agent,  a  bill  for  an  ac- 
counting will  be  entertained.  In  Halsted  v.  Rabb,  8  Port. 
63.  the  defendant  had  been  employed  as  clerk  or  agent  to  take 
charge  of  a  mercantile  establishment  of  complainant,  who  at 
sundry  times  furnished  invoices  of  goods.  The  defendant  had 
not  fully  accounted.  On  bill  filed,  Goldthwaite,  J.,  said :  "  It 
would  be  difficult  to  conceive  of  a  matter  of  account  cogniz- 
able in  equity,  if  the  facts  stated  in  the  bill  will  not  author- 
ize the  interference  of  a  court  of  chancery  and  support  its 
jurisdiction."  In  the  case  of  Hall  v.  McKellar,  155  Ala.  508, 
46  South.  460,  it  was  shown  in  the  bill  that  the  defendant, 
being  an  agent  of  the  complainant's  mother,  had  managed  her 
estate,  consisting  of  plantations,  for  several  years,  and  at  the 
time  of  her  death  had  taken  possession  of  a  large  portion  of 
her  personal  property,  and  that  complainant  had  no  means 
of  ascertaining  how  the  account  of  the  agency  stood.  Com- 
plainant had  made  frequent  demands  for  a  statement  of  the 
account  and  delivery  up  of  the  property.  These  facts  were 
held  to  show  a  fiduciary  relation,  and  it  was  said:  "The  ac- 
counting by  the  agent  is  sufficient  to  give  the  court  jurisdic- 
tion." That  bill  sought  discovery  also;  but  the  equity  of  the 
bill  was  unequivocally  planted  upon  the  fiduciary  character 
of  the  relation  between  the  complainant  and  defendant.  And 
in  Enslen  v.  Allen,  160  Ala.  529,  49  South.  430,  it  was  held 
that  an  agency  to  manage  an  estate  created  a  fiduciary  rela- 
tion between  principal  and  agent. 

In  Makepeace  v.  Rogers,  11  Jur.,  N.  S.,  215,  the  plaintiff 
had  employed  the  defendant  to  manage  his  landed  estates. 
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The  vice-chancellor,  overruling  a  demurrer,  said:  "So  far  as 
I  understand  the  law,  I  am  unwilling  that  there  should  be  the 
slightest  doubt  cast  upon  ®*^  it.  The  bill  is  one  by  a  land 
owner  against  a  person  whom  he  says  he  has  employed  as 
agent  and  manager  of  his  estates,  and  who,  he  also  says,  has 
received  moneys  in  the  course  of  his  acting  while  in  that  em- 
ployment, and  has  not  rendered  proper  accounts.  I  conceive 
that,  wherever  the  relation  between  the  person  who  seeks  an 
account  and  the  person  against  whom  he  seeks  it  partakes  of 
a  fiduciary  character,  a  trust  is  reposed  by  the  plaintiff  in  the 
defendant,  and  that  the  trust  is  not  the  same  as  is  represented 
to  exist  in  the  ordinary  employment  of  an  agent,  such  as  a 
builder  or  other  tradesman.  The  fiduciary  character  of  the 
employment  imposes  upon  the  person  employed  the  duty  of 
keeping  accounts  and  of  preserving  vouchers;  and  according 
to  the  old  law,  which  I  trust  will  continue  to  be  the  law  of 
this  court,  a  bill  for  an  account  may  be  filed  and  sustained." 
On  appeal  that  decree  was  affirmed,  it  being  noted  that  doubt- 
less, if  there  had  been  an  account  stated  between  the  parties, 
or  if  the  bill  had  made  no  case  of  general  agency,  alleging 
only  an  isolated  agency  transaction,  such,  we  note,  as  was  the 
case  in  Knotts  v.  Tarver,  8  Ala.  743,  and  Crothers  v.  Lee,  29 
Ala.  337,  it  would  have  been  necessary  to  show  special  cir- 
cumstances to  induce  the  court  of  chancery  to  grant  relief: 
4  De  Gex,  J.  &  S.  649.  In  Foley  v.  Hill,  2  H.  L.  Gas.  28,  a 
bill  was  filed  against  a  banker,  and  Lord  Cottenham,  after 
pointing  out  the  trust  relation  between  principal  and  factor, 
used  this  language:  "So  it  is  with  regard  to  an  agent  deal- 
ing with  any  property.  He  obtains  no  interest  himself  in  the 
subject  matter  beyond  his  remuneration.  He  is  dealing 
throughout  for  another;  and,  though  he  is  not  a  trustee  ac- 
cording to  the  strict  technical  meaning  of  the  word,  he  is 
quasi  a  trustee  for  that  particular  transaction  for  which  he 
is  engaged,  and  therefore  in  these  cases  the  courts  of  equity 
have  assumed  jurisdiction."  The  relation  between  banker 
and  customer  ^^**  was,  however,  distinguished,  and  held  not 
to  be  fiduciary  in  its  nature. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  states 
as  among  the  instances  in  which  the  legal  remedies  are  held 
to  be  inadequate,  and,  therefore,  a  suit  in  equity  for  an  ac- 
counting proper,  those  cases  where  a  fiduciary  relation  exists 
between  the  parties  and  a  duty  rests  upon  the  defendant  to 
render  an  account:  4  Pomeroy 's  Equity  Jurisprudence,  sec. 
1421.  And  in  the  note,  after  stating  that  the  mere  relation 
of  principal  and  agent,  without  more — the  relation  not  being 
really  fiduciary  in  its  nature,  and  no  obstacle  intervening  to 
a  recovery  at  law — is  insufficient  to  enable  a  principal  to 
maintain  the  action  against  his  agent,  he  adds:  "But  where 
the  relation  is  such  that  a  confidence  is  reposed  by  the  prin- 
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cipal  in  his  agent,  and  the  matters  for  which  an  accounting  is 
sought  are  peculiarly  within  the  knowledge  of  the  latter, 
equity  will  assume  jurisdiction";  and  to  this  he  cites  a  num- 
ber of  authorities,  among  them  some  of  those  which  we  have 
noticed.  To  the  same  effect  are  Thornton  v.  Thornton,  31 
Gratt.  (Va.)  212;  Tavlor  v.  Tompkins,  2  Heisk.  (Tenn.)  89. 

Dargin  v.  Hewlitt,  115  Ala.  510,  22  South.  128,  and  Ilulsey 
V.  Walker  County,  147  Ala.  501,  40  South.  311,  relied  on  by 
the  appellant,  are  to  be  distinguished  from  the  case  in  hand. 
In  both  the  reliance  seems  to  have  been  on  the  complication 
of  accounts  and  the  necessity  for  a  discovery.  In  both  it  was 
denied  that  there  was  difficulty  in  the  accounting  sought  such 
as  would  confer  jurisdiction.  In  the  first-named  case  there 
was  no  intimation  that  a  fiduciary  relation  existed  between 
complainant  and  defendant;  in  the  latter,  that  inquiry  was 
expressly  pretermitted,  though  it  seems  also  to  have  been 
held  that  the  party  whom  the  bill  sought  to  hold  to  an  ac- 
counting belonged  to  a  class  of  public  officers  of  whom  it  was 
said  in  State  v.  Bradshaw's  Admr.,  60  Ala.  239,  that  they 
^^'^  hold  public  trusts,  but  their  official  trusts  are  not  of  the 
class  which  we  are  accustomed  to  characterize  as  private  or 
personal  trusts. 

The  question  then  is,  whether  the  bill  in  this  case  shows  a 
fiduciar}^  relation  between  complainant  and  defendant.  Ap- 
pellant (defendant),  being  the  owner  of  a  large  tract  of  land 
in  Russell  county,  which  he  was  engaged  in  cultivating  with 
a  full  corps  of  share  croppers  and  wage-hands,  on  June  12, 
1907,  sold  and  conveyed  the  same  to  the  appellee.  On  June 
15th,  thereafter,  the  parties  entered  into  an  agreement  con- 
cerning the  completion  of  the  work  of  making  and  gathering 
the  crop  for  the  then  current  year,  which  will  be  found  in 
the  statement  of  the  facts  to  be  made  by  the  reporter.  The 
bill  alleges  that  the  defendant,  in  flagrant  disregard  of  the  ob- 
ligations of  the  trust  assumed  by  him,  had  procured  the  re- 
moval from  the  premises  of  all  of  the  old  cotton-seed,  that  he 
had  done  all  in  his  power  to  thwart  the  efforts  of  complain- 
ant to  put  the  land  in  cultivation  during  the  year  current  at 
the  time  of  the  filing  of  the  bill  (June  20,  1908),  and  had 
failed  and  refused  to  render  an  account  of  his  stewardship, 
the  details  of  which  rest  entirely  with  the  knowledge  of  the 
defendant.  An  accounting,  and  other  relief,  is  prayed  for, 
and  a  decree  that  defendant  pay  to  complainant  what  should 
be  found  due,  and  the  delivery  up  of  vouchers,  receipts  and 
other  documents  belonging  to  the  complainant.  On  consid- 
eration of  the  facts  averred,  in  connection  with  the  principles 
of  law  announced,  we  hold  that  the  decree  of  the  chancery 
court  overruling  the  demurrer  to  the  bill  was  a  proper  decree. 

Affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  concur. 
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Courts  of  Equity  Jiave  Jurisdiction  to  Compel  an  Accounting  when 
fiduciary  relations  exist  or  fraud  is  charged,  although  the  complainant 
has  an  adequate  remedy  at  law:  Warren  v.  Holbrook,  95  Mich.  185,  35 
Am.  St.  Kep.  554. 


AETNA  FIRE  INSURANCE  COMPANY  v.  KENNEDY. 

[161  Ala.  COO,  50  South.  73.] 

FIRE  INSURANCE.— A  Stockholder  has  an  Insurable  Interest 

in  the  property  of  the  corporation  which  will  sustain  a  recovery  on  a 
policy  issued  to  him  thereon,     (p.  161.) 

riRE  INSURANCE— Waiver  of  Conditions.— An  Agent  with 
authority  to  write  insurance  has  authority  to  waive  a  condition  in  the 
policy,     (p.  162.) 

FIRE  INSURANCE. — The  Interest  of  a  Stockholder  in  corpo- 
rate property  destroyed  by  fire  is  not  necessarily  measured  by  the 
value  thereof,  for  the  property  is  liable  first  for  the  debts  of  the  com- 
pany,    (p.  1G2.) 

FIRE  INSURANCE— Proof  of  Interest  In  Property.— The 
burden  of  proof  is  on  the  plaintiff,  in  his  suit  on  a  fire  insurance 
policy,  to  show  the  value  of  his  interest  in  the  property  destroyed, 
and  unless  he  does  so,  he  is  not  entitled  to  recover  more  than  nominal 
damages,     (p.  162.) 

INSTRUCTIONS. — The  Court  is  not  Under  Any  Duty  to  give 
a  charge  that  there  is  no  evidence  of  a  certain  fact.     (p.  162.) 

FIRE  INSURANCE. — Notice  to  a  Soliciting  Agent,  after  a  fire 
insurance  policy  has  been  issued,  is  not  notice  to  the  company,  (p. 
163.) 

FIRE  INSURANCE— Constitutional  Law.— Section  4594  of  the 
Alabama  Code,  which  dispenses  with  the  notice  of  proof  of  loss  under 
certain  conditions,  is  constitutional,     (p.  163.) 

Action  by  T.  J.  Kennedy  against  the  Aetna  Insurance  Com- 
pany on  a  fire  insurance  policy.  From  a  judgment  for  the 
plaintiff  the  defendant  appeals.  The  insured  property  was 
a  printing  outfit  belonging  to  the  Union  Publishing  Company, 
in  which  the  plaintiff  was  the  principal  stockholder.  The 
presses  appear  to  have  been  run  by  a  gasoline  engine,  con- 
trary to  the  terms  of  the  policy,  L.  W.  Rorex  was  the  agent 
of  the  insurance  company  and  also  the  cashier  of  the  local 
bank.  Over  the  objection  of  the  defendant,  the  plaintiff 
showed  that  after  the  issuance  of  the  policy  Rorex  was  in  the 
building  occupied  by  the  printing  company  and  saw  the  gaso- 
line engine  at  work.  Over  the  objection  of  the  defendant,  it 
was  also  shown  that  Rorex  was  a  subscriber  to  the  newspaper 
and  bought  job  printing  supplies  from  the  Union  Publishing 
Company.  A  witness  named  Gross  was  permitted  to  testify 
over  the  objection  of  the  defendant  that  the  Union  Publish- 
ing Company  and  Kennedy  gave  his  wife  notes  secured  by  a 
mortgage  on  the  property  of  the  publishing  company,  and 
that  he  turned  them  over  to  Rorex  as  cashier  of  the  bank. 
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The  second  plea,  referred  to  in  the  opinion,  is  as  follows: 
"Said  plaintiff,  at  the  time  of  the  execution  of  the  policy  of 
insurance  upon  which  this  action  is  based,  was  not  the  owner 
of  the  property  described  in  said  policy  of  insurance  and 
which  is  described  in  said  complaint." 

The  replication,  referred  to  in  the  opinion,  is  as  follows: 
^ '  Comes  the  plaintiff,  and  for  special  replication  No.  6  to  plea 
No.  2  says:  He  was  at  the  time  of  the  issuance  of  said  policy 
a  stockholder  in  the  Union  Publishing  Company,  a  corpora- 
tion, which  was  the  owner  of  said  property.  Plaintiff's  in- 
terest in  said  policy  was  more  than  double  the  value  of  the 
1  liey;  and  the  fact  that  said  property  was  owned  by  the 
Union  Publishing  Company  w^as  known  to  L.  W.  Rorex,  the 
general  agent  of  the  defendant,  w^ho  made  said  contract,  at 
the  time  it  was  made,  and  expressly  waived  the  matter  of  a 
want  of  sole  and  unconditional  ownership  or  other  interest 
on  plaintiff' 's  part,  save  as  a  stockholder  in  said  corporation. 
(2)  The  defendant  waived  the  alleged  breach  of  conditions 
in  said  plea  set  forth  in  this:  That  at  the  time  of  entering 
into  said  contract  of  insurance  L.  "W.  Rorex,  the  general  agent 
of  the  defendant  and  who  made  said  contract  of  insurance, 
had  notice  of  the  alleged  breach  of  such  conditions  at  the  time 
the  contract  was  made,  in  that  he  had  knowledge  of  facts 
leading  him  to  believe,  or  giving  good  cause  to  believe,  that 
the  conditions  were  not  met.  and  with  such  notice  he  failed 
to  make  inquiry  which  would  have  readily  discovered  all  the 
facts  as  to  such  breach  of  conditions,  and  without  inquiry, 
and  knowing  that  in  all  probability  the  said  conditions  were 
not  met.  he  wrote  the  contract,  and  thereby  waived  such 
breach  of  conditions. ' ' 

Lawrence  Cooper,  George  P.  Cooper  and  Brickell  &  Smith, 
for  the  appellant. 

Virgil  Bouldin,  for  the  appellee. 

604  SIMPSON,  J.  This  action  was  brought  by  the  appel- 
lee against  the  appellant  on  a  fire  insurance  policy  issued  by 
the  appellant.  The  first  assignment  of  error  insisted  on  is 
to  the  action  of  the  court  in  overruling  defendant's  demurrer 
to  the  fifth  replication  to  plea  2  to  the  complaint.  The  sub- 
stance of  plea  2  is  that  the  plaintiff,  at  the  time  of  the  issu- 
ance of  the  policy,  was  not  the  owner  of  the  property  insured, 
and  the  replication  is  that  he  was  the  owner  of  stock  in  the 
company  which  owned  the  property,  worth  more  than  double 
the  value  of  the  policy,  that  said  fact  was  known  to  the  gen- 
eral agent  of  the  company  who  issued  the  policy,  and  he  ex- 
pressly waived  the  matter  of  the  want  of  sole  and  uncondi- 
tional ownership.  It  has  been  expressly  held  tliat  a 
stockholder  in  a  corporation  has  an  insurable  interest  *^'*^  in 
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the  property  of  the  corporation,  which  will  sustain  a  recovery 
on  a  policy  issued  to  him  on  the  property :  19  Cyc.  589 ;  War- 
ren V.  Davenport  F.  Ins.  Co.,  31  Iowa,  464,  7  Am,  Rep.  160; 
Philips  V.  Knox  Co.  Mut.  Ins.  Co.,  20  Ohio,  174;  Sweeny  v. 
Franklin  F.  Ins.  Co.,  20  Pa.  337;  Riggs  v.  Commercial  Mut. 
Ins.  Co.,  125  N.  Y.  7,  21  Am.  St.  Rep.  716,  25  N.  E.  1058,  10 
L.  R.  A.  684.  Our  own  court  has  held  that  an  agent  with 
authority  to  write  insurance,  etc.,  may  waive  a  condition  in 
the  policy:  Continental  Fire  Ins.  Co.  v.  Brooks,  131  Ala.  614, 
30  South.  876,  and  cases  cited;  Syndicate  Ins.  Co.  v.  Catch- 
ings,  104  Ala.  176,  16  South.  46 ;  Western  Assur.  Co.  v.  Stod- 
dard, 88  Ala.  606,  7  South.  379.  The  case  of  Cassimus  Bros. 
V.  Scottish  U.  Ins.  Co.,  135  Ala.  256,  33  South.  163,  refers 
only  to  a  notice  to  the  agent  subsequent  to  the  issuance  of  the 
policy. 

There  was  no  error  in  overruling  the  demurrer  to  the  sixth 
replication.  The  theory  upon  which  it  is  held  that  a  stock- 
holder may  recover  on  a  policy  of  insurance  on  the  property 
of  the  corporation  is  that  he  has  an  equitable  interest  in  the 
property.  It  is  evident,  however,  that  his  interest  is  not  nec- 
essarily measured  by  the  value  of  the  property  destroyed,  for 
the  reason  that  the  property  of  the  corporation  is  liable  first 
for  the  debts  of  the  corporation,  and  the  only  interest  held 
by  the  stockholder  is  a  right  to  his  share  in  the  distribution 
of  the  proceeds  after  the  payment  of  the  debts  of  the  corpora- 
tion. 

The  burden  is  on  the  plaintiff,  in  a  suit  on  an  insurance  pol- 
icy, to  show  the  value  of  his  interest  in  the  property  destroyed, 
and  unless  he  produce  evidence  from  which  the  jury  can  as- 
certain the  value  of  his  interest,  he  is  not  entitled  to  recover 
more  than  nominal  damages.  In  this  case,  the  only  evidence  of 
the  value  of  his  interest  is  that  the  property  destroyed  was 
worth  between  $5,000  and  $6,000;  that  it  belonged  to  the 
Union  Publishing  ^^**  Company;  that  the  plaintiff  owned 
stock  of  the  par  value  of  $3,500,  while  $380  of  stock  was  owned 
by  other  parties ;  also  that  the  IJnion  Publishing  Company  did 
not  hold  the  legal  title  to  the  entire  property,  but  said  title 
to  a  portion  of  the  property  was  retained  by  the  Dodson  Print- 
ers' Supply  Company,  from  whom  it  had  been  purchased, 
upon  which  there  was  still  due  $750;  also  that  there  was  a 
lien  on  the  property  in  favor  of  Mrs.  E.  F.  Gross  for  $432. 
Although  this  evidence  did  not  furnish  sufficient  data  from 
which  to  ascertain  the  exact  amount  of  plaintiff's  interest,  yet 
it  was  enough  to  afford  an  inference  that  plaintiff  had  some 
interest,  and  the  court  properly  refused  the  general  charge 
requested  by  the  defendant. 

There  was  no  reversible  error  in  the  refusal  to  give  charge 
20,  requested  by  the  defendant.  This  court  has  ffrequently 
held  that  the  trial  court  is  not  under  any  duty  to  give  a 
charge  that  there  is  no  evidence  of  a  certain  fact. 
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The  court  erred  in  overruling  the  demurrer  to  the  second 
replication.  Said  replication  does  not  allege  actual  knowl- 
edge on  the  part  of  the  defendant's  agent,  or  notice  of  the  al- 
lesed  breach  of  the  conditions :  Pope  v.  Glenn  Falls  Ins.  Co., 
136  Ala.  670,  674,  675,  34  South.  29,  30.  According  to  the 
case  just  cited,  "the  doctrine  of  implied  knowledge  from  mere 
notice  of  facts  which,  if  diligently  inquired  into  and  pros- 
ecuted, would  lead  to  knowledge,  is  without  application  in  a 
case  like  the  one  before  us."  Hence  the  court  erred  in  over- 
ruling the  objections  to  the  questions  to  the  plaintiff  as  a 
witness  as  to  whether  defendant's  agent  was  a  subscriber  to 
the  newspaper,  and  as  to  whether  he  bought  supplies  from  the 
Union  Supply  Company. 

The  court  erred  in  overruling  the  objection  to  the  question 
to  the  plaintiff  as  a  witness  as  to  whether  defendant's 
^^"^  agent  was  ever  in  the  office  of  the  Union  Publishing  Com- 
pany when  the  gasoline  engine  w^as  running.  Notice  to  the 
soliciting  agent  after  the  policy  has  been  issued  is  not  notice 
to  the  company:  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11 
Am.  St.  Rep.  51,  5  South.  116 ;  Cassimus  Bros.  v.  Scottish  U. 
Ins.  Co.,  135  Ala.  156,  33  South.  163. 

For  the  same  reasons  it  was  error  to  admit  the  testimony 
of  the  witness  Gross  as  to  his  turning  over  the  mortgage  notes 
to  said  Rorex  (defendant's  agent),  as  cashier  of  the  bank. 

The  second  count  was  demurred  to,  and  also  the  general 
charge  was  asked,  in  order  to  raise  the  question  of  the  con- 
stitutionality of  section  4594  of  the  Code  of  1907.  The  con- 
stitutionality of  that  section  has  been  sustained  by  this  court: 
Continental  Ins.  Co.  v.  Parkes,  142  Ala.  650,  39  South.  204. 
We  see  no  reason  for  departing  from  that  decision,  and  the 
action  of  the  court  in  overruling  the  demurrer  and  refusing 
Ihe  general  charge  as  to  the  second  count  was  without  error. 

The  judgment  of  the  court  is  reversed  and  the  cause  re- 
manded. 

Dowdell,  C.  J.,  and  Denson  and  Mayfield,  JJ.,  concur. 

Stoclcliolder  of  a  Corporation  has  an  Insurable  Interest  in  the  cor- 
porate property:  Riggs  v.  Commercial  Mutual  Ins.  Co.,  125  N.  Y.  7,  21 
Am.  St.  Eep.  716. 
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MISSOURI  AND  NORTH  ARKANSAS  RAILROAD  COM- 
PANY V.  STATE. 

[92  Ark.  1,  121  S.  W.  930.] 

EAILWAY — Duty  to  Fence — Purchasing  Company. — A  statute 
requiring  a  certain  railway  company  to  fence  its  right  of  way  in  spec- 
ified counties  applies  to  a  corporation  that  purchases  the  railroad,  for 
the  law  is  aimed  at  the  line  of  railroad  described,  and  not  at  the  par- 
ticular corporation  owning  it.     (p.  165.) 

CONSTITUTIONAL  LAW— Special  Legislation.— The  constitu- 
tion of  Arkansas  permits  special  legislation  when  general  laws  cannot 
be  made  applicable,  and  the  legislature  is  sole  judge  of  the  necessity 
for  a  special  statute,     (p.  166.) 

CONSTITUTIONAL  LAW-Police  Power.— The  Legislative 
Exercise  of  the  police  power  must  be  reasonable,  and  whether  or  not 
it  is  reasonable  is  a  question  for  the  courts.  But  the  necessity  for 
the  exercise  of  the  power  in  a  given  case  is  a  matter  addressed  to  the 
discretion  of  the  legislature,     (p.  166.) 

RAILWAY — Special  Statute  Requiring  Fences. — The  legislature 
is  competent  to  require  one  particular  line  of  railway  running  through 
a  certain  locality  to  be  fenced,  while  other  railroads  in  that  portion  of 
the  state  are  left  exempt  from  such  burden,     (p.  167.) 

RAILWAY — Penalty  for  not  Repairing  Fence. — The  Arkansas 
statute  requiring  the  tracks  of  the  St.  Louis  and  North  Arkansas  Rail- 
way Company  to  be  fenced  in  a  certain  locality  prescribes  a  penalty 
not  only  for  failure  to  fence  the  track,  but  for  failure  to  keep  the 
fence  and  stock-guards  in  repair,     (p.  168.) 

Moore,  Smith  &  Moore,  for  the  appellant. 

Hal  L.  Norwood,  attorney  general,  and  C.  A.  Cunningham, 
assistant,  for  the  appellee. 

2  Mcculloch,  C.  J.  The  Missouri  and  North  Arkansas 
Railroad  Company  appeals  from  judgments  of  the  circuit 
court  of  Boone  county  in  two  cases,  as.sessing  penalties  against 
it  for  alleged  violations  of  a  statute  enacted  by  the  legislature 
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in  1905,  requiring  the  St.  Louis  and  North  Arkansas  Railway 
Company  to  fence  its  right  of  way  in  the  counties  of  Car- 
roll, Boone  and  Searc}-,  in  this  state.  The  appellant  is  a  rail- 
road corporation  and  succeeded  to  all  the  rights,  franchises 
and  property  of  said  St.  Louis  and  North  Arkansas  Railway 
Company  by  purchase  from  a  commissioner  of  the  United 
States  circuit  court  in  a  mortgage  foreclosure  suit. 
.  The  statute  was  enacted  in  1905,  but  was  made  to  take  ef- 
fect on  September  1,  1906,  and  appellant  received  its  deed  of 
conveyance  from  the  commissioner  on  June  26,  1906.  The 
first  section  of  the  statute  reads  as  follows :  ' '  Sec.  1.  That 
the  St.  Louis  and  North  Arkansas  Railway  Company  is  hereby 
required  to  fence  its  right  of  way  in  the  counties  of  Carroll, 
Boone  and  Searcy,  as  hereinafter  provided." 

The  second  section  requires  that  the  fence  shall  be  built  on 
both  sides  of  the  roadbed,  so  as  to  prevent  stock  from  crossing 
the  track,  and  specifies  how  the  fence  shall  be  constructed. 
Section  *  3  requires  the  company  to  make  gates  at  private 
crossings  and  stock-guards  at  public  crossings,  and  further 
provides  that  the  company  shall  not  be  required  to  fence  the 
track  in  cities  or  towns  or  at  places  where  natural  barriers 
render  it  impossible  for  stock  to  go  upon  the  track.  Section 
4  requires  the  company  to  keep  the  fence  and  stock-guards  in 
good  repair,  and  makes  it  liable  for  double  damages  in  case 
stock  is  injured  or  killed  on  the  track  when  the  fence  is  not 
in  good  condition,  but  provides  that  when  the  fence  is  kept  in 
good  repair,  the  company  shall  not  be  liable  for  killing  or  in- 
juring stock. 

Section  5,  which  prescribes  the  penalty,  is  as  follows :  ' '  That 
if  said  railroad  company  shall  fail,  refuse  or  neglect  to  com- 
ply with  the  provisions  and  requirements  of  this  act,  it  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  be- 
fore any  court  of  competent  jurisdiction,  be  fined  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars,  and  every 
day  said  railroad  company  shall  fail  to  comply  with  the  pro- 
visions of  this  act  shall  be  a  separate  ofii'ense":  Acts  1905, 
c.  165. 

1.  The  statute  in  question  took  effect  after  the  appellant 
became  the  owner  of  the  line  of  railroad  described  herein.  It 
cannot  well  be  contended,  and  is  not  contended  here,  that  the 
statute,  if  valid,  does  not  apply  to  appellant  as  the  owner  of 
the  railroad.  The  statute  was  aimed  at  the  line  of  railroad 
described,  and  not  at  the  particular  corporation  which  owned 
and  operated  it.  It  is  in  the  nature  of  a  police  regulation  ap- 
plicable to  a  certain  line  of  railroad. 

2.  It  is  contended  that  the  statute  is  violative  of  that  part 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States  which  forbids  that  a  state  shall  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection    of    the    laws." 


166  135  American  State  Reports.  [Arkansas, 

Corporations  fall  within  this  provision,  and  are  entitled  to 
its  protection.  It  is  insisted  that  the  statute  singles  out  one 
line  of  railroad,  and  imposes  upon  the  owner  of  it  the  un- 
equal burden  of  fencing  the  track  when  similar  burdens  are 
not  placed  on  other  railroad  companies.  Decisions  of  the  su- 
preme court  of  the  United  States  are  relied  on,  holding  that 
states  cannot,  by  arbitrary  classification  based  upon  no  differ- 
ence which  bears  a  reasonable  and  just  relation  to  the  act  or 
business  regulated,  place  burdens  upon  one  class  of  persons 
not  shared  by  others :  Gulf  etc.  Ry.  ^  Co.  v.  Ellis,  165  U.  S. 
150,  17  Sup.  Ct.  Rep.  255,  41  L.  ed.  666;  Cotting  v.  Kan- 
sas City  Stockyards  Co.,  183  U.  S.  79,  22  Sup.  Ct.  Rep.  30, 
46  L.  ed.  92. 

In  the  Cotting  case,  a  statute  of  Kansas  was  considered 
which,  though  general  in  terms,  was  found  to  apply  only  to 
a  single  company  engaged  in  operating  stockyards.  The 
statute  attempted  to  regulate  the  charges  of  the  company, 
among  other  regulations,  and  the  court  held  that  the  classifi- 
cation was  arbitrary  and  unjust,  and  denied  to  that  company 
the  equal  protection  of  the  laws.  In  that  case  the  regulation 
of  rates,  etc.,  was  found  to  be  such  as  would  have  applied  to 
any  other  company  engaged  in  similar  business,  and  that  the 
classification  was  not  based  upon  any  distinction  between  the 
business  of  that  company  and  that  of  other  companies  in  the 
same  business. 

The  statute  now  under  consideration  falls  within  a  differ- 
ent principle.  It  is  a  special  act,  applicable  to  a  given  local- 
ity; that  is  to  say,  to  a  particular  line  of  railroad  running 
through  a  certain  locality.  It  is  purely  local  in  its  operation. 
The  selection  of  this  line  of  railroad  is  necessarily  the  selec- 
tion of  a  given  territory  over  which  the  statute  is  to  operate, 
and  it  implies  a  determination  by  the  lawmakers  of  the  ques- 
tion of  necessity  for  such  provision  as  a  protection  to  the 
property  along  that  particular  route.  Now,  the  constitution 
of  this  state  permits  special  legislation  when  general  laws  can- 
not be  made  applicable  (Const.,  art.  5,  sec.  25),  and  this  court 
has  repeatedly  held  that  the  legislature  is  the  sole  judge  of 
the  necessitv  for  a  special  statute :  Boyd  v.  Bryant,  35  Ark. 
69,  37  Am.  Rep.  6;  Davis  v.  Gaines,  48  Ark.  370,  3  S.  W.  184; 
Carson  v.  St.  Francis  Levee  District,  59  Ark.  513,  27  S.  W. 
590;  St.  Louis  S.  W.  Rv.  Co.  v.  Grayson,  72  Ark.  119,  78  S. 
W.  777;  Waterman  v.  Hawkins,  75  Ark.  120,  86  S.  W.  844; 
Hendricks  v.  Block,  80  Ark.  333,  97  S.  W.  63. 

The  legislative  exercise  of  the  police  power  must  be  reason- 
able, and  whether  or  not  such  legislation  is  reasonable  is  a 
question  for  the  courts  to  determine ;  but  the  necessity  for  the 
exercise  of  the  power  in  a  given  case  is  a  matter  addressed  to 
the  discretion  of  the  legislature:  Louisiana  etc.  Ry.  Co.  v. 
State,  85  Ark.  12,  106  S.  W.  9(]0;  2  Tiedeman  on  State  and 
Federal  Control,  p.  987. 
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It  is  not  contended  that  a  statute  requiring  railroad  com- 
panies to  fence  their  tracks  is  not  a  proper  exercise  of  the 
police  power,  nor  that  it  places  an  unreasonable  or  unneces- 
sary burden  upon  the  appellant  company  in  this  instance  to 
fence  its  track.  °  The  only  complaint  is  that  this  company 
should  not  be  singled  out  and  compelled  to  do  that  which 
other  railroad  companies  in  the  state  are  not  required  to  do. 
The  answer  which  we  make  to  the  contention  is  that  the  legis- 
lature has  determined,  it  is  presumed,  after  due  investigation, 
that  the  conditions  are  such  along  the  route  of  this  railroad 
that  the  track  should  be  fenced  in  a  particular  manner, 
pointed  out  in  the  statute,  for  the  protection  of  livestock  and, 
maybe,  for  the  better  security  of  human  life,  in  the  opera- 
tion of  trains.  The  particular  reasons  which  prompted  the 
legislature  in  arriving  at  this  decision  we  are  not  called  on  to 
inquire  into.  The  fact  that  there  are  other  railroads  in  that 
portion  of  the  state,  and  that  another  railroad  traverses  one 
of  the  counties  mentioned  in  the  statute,  does  not  stamp  the 
enactment  as  an  arbitrary  classification.  Different  conditions, 
calling  for  different  regulations,  may  exist  in  the  same  county, 
and,  as  we  have  already  said,  the  legislature  alone  can  in- 
quire into  and  determine  the  necessity  of  putting  into  force  a 
police  regulation  in  a  given  locality.  The  supreme  court  of 
the  United  States  in  Erb  v.  Morasch,  177  U.^S.  584,  20  Sup. 
Ct.  Rep.  819,  44  L.  ed.  897,  has,  we  think,  announced  the 
principle  w^hich  controls  in  this  case.  There  the  court  upheld, 
as  a  valid  exercise  of  police  control,  an  enactment  regulating 
the  speed  of  trains  on  all  railroads  save  one  in  Kansas  City. 
The  court  said :  "  If  there  were  nothing  in  the  record  beyond 
the  mere  words  of  the  ordinance,  we  are  of  the  opinion  that 
the  contention  could  not  be  sustained,  because  it  is  obvious  on 
a  moment's  reflection  that  the  tracks  of  different  railroads 
may  traverse  the  limits  of  a  city  under  circumstances  so  essen- 
tially different  as  to  justify  separate  regulations.  One  may 
pass  through  crowded  parts,  crossing  or  along  streets  con- 
stantly traveled  upon  by  foot-passengers  and  vehicles,  while 
others  may  pass  through  remote  parts  of  the  city,  where  there 
is  little  danger  to  individuals  or  carriages.  One  may  pass 
through  such  parts  of  the  city  as  will  prevent  its  tracks  from 
being  fenced,  and  where  it  is  not  in  fact  fenced,  while  an- 
other may  pass  through  parts  which  will  permit  the  fencing 
of  the  tracks,  and  where  the  tracks  are  in  fact  fenced.  Un- 
der those  circumstances,  a  different  regulation  as  to  the  mat- 
ter of  speed  would  be  perfectly  legitimate,  and  it  could  not 
be  held  that  the  classification  was  arbitrary  or  without  rea- 
sonable reference  to  the  conditions  of  the  several  roads.  With 
the  presumption  ®  always  in  favor  of  the  validity  of  the  legis- 
lation, state  or  municipal,  if  the  ordinance  stood  by  itself, 
the  courts  would  be  compelled  to  presume  that  the  different 
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circumstances  surrounding  the  tracks  of  the  respective  rail- 
roads were  such  as  to  justify  a  different  rule  in  respect  to  the 
speed  of  their  trains." 

3.  The  track  was  fenced  by  the  St.  Louis  and  North  Ark- 
ansas Railroad  Company  before  the  appellant  acquired  title 
to  the  property,  and  in  each  of  the  two  cases  before  us  the 
appellant  is  charged  with  having  permitted  the  fence  to  re- 
main out  of  repair  so  that  its  condition  was  not  such  as  the 
statute  requires.  It  is  urged  that  the  penalty  applies  only  to 
the  failure  to  fence  the  track,  and  not  to  failure  or  refusal  to 
repair  it  so  as  to  keep  it  in  the  condition  required  by  the 
statute.  We  construe  the  act  to  prescribe  a  penalty  for  fail- 
ure or  refusal  to  comply  with  any  of  the  requirements  of  the 
act;  and  one  of  the  requirements  is  to  keep  the  fence  and 
stock-guards  in  good  repair.  A  separate  penalty  is  pre- 
scribed for  each  day's  failure  or  refusal  to  comply.  The  stat- 
ute measures  the  offense  by  the  period  of  time,  viz.,  by  the 
day,  and  not  by  the  number  or  extent  of  breaches. 

The  judgment  in  each  ease  is  affirmed. 


Local  and  General  Statutes  are  discussed  in  the  notes  to  State  v.  Ellet^ 
21  Am.  St.  Eep.  780;  Sanitary  Dist.  of  Chicago  v.  Kay,  93  Am.  St. 
Eep.  106. 

A  Statute  JRequiring  a  Railway  Company  to  Fence  Its  Road  and  to 
maintain  such  fence,  and  providing  that  "it  shall  hereafter  be  liable 
for  all  damages  sustained  by  any  person  in  consequence  of  its  failure 
or  neglect  to  fence,"  imposes  an  absolute  duty  on  the  company  to 
fence,  and  is  not  a  mere  fence  law  for  animals,  but  is  also  a  police 
regulation  designed  for  the  benefit  of  the  public:  Rosse  v.  St.  Paul  etc. 
Ry.  Co.,  68  Minn.  216,  64  Am.  St.  Rep.  472;  Marengo  v.  Great  Northern 
Ry.  Co.,  84  Minn.  397,  87  Am.  St.  Rep.  369.  For  other  authorities  on 
the  statutory  duty  of  railroads  to  fence  their  tracks,  see  Birmingham 
Mineral  R.  R.  Co,  v.  Parsons,  100  Ala.  662,  46  Am.  St.  Rep.  92;  Gould 
V.  Great  Northern  Ry.  Co.,  63  Minn.  37,  56  Am.  St.  Rep.  453;  Terre 
Haute  etc.  Ry.  Co.  v.  Williams,  172  111.  379,  64  Am.  St.  Rep.  44;  Wilmot 
V.  Oregon  R.  R.  Co.,  48  Or.  494,  120  Am.  St.  Rep.  840;  Schwind  v. 
Chicago  etc.  Ry.  Co.,  140  Wis.  I,  133  Am.  St.  Rep.  1055. 


SPAULDING   MANUFACTURING    COMPANY   v.    GOD- 
BOLD. 

[92  Ark.  63,  121  S.  W.  1063.] 

JUDGMENT — Taking  in  Name  of  Partnership. — A  judgment 
taken  in  the  name  of  a  partnership,  instead  of  in  the  name  of  the  in- 
dividuals composing  the  firm,  no  objection  being  made  thereto,  is  valid, 
and  will  sustain  execution,     (pp.  169,  170.) 

PARTNERSHIP. — A  Conveyance  to  a  Partnership  by  its  firm 
name,  the  dc(d  not  including  the  names  of  any  of  the  partners,  does 
not  vest  in  it  any  legal  title,  because  the  partnership  is  not  recognized 
in  law  as  a  person,  iiut  this  rule  does  not  necessarily  obtain  in  equity, 
(p.  170.) 
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EEFORMATION. — An  Execution  Deed  to  a  Partnership  by  its 
firm  name,  which  deed,  by  mistake,  does  not  inelude  the  name  of  any 
of  the  partners,  may  bo  corrected  in  equity  by  inserting  the  partners' 
names.  The  sheriff  or  his  successor  is  a  necessary  party  to  the  suit, 
(p.  170.) 

Stevens  &  Stevens,  for  the  appellant. 

C.  W.  McKay  and  J.  G.  Lile,  for  the  appellee. 

^^  HART,  J.  The  controversy  in  this  case  is  about  the  title 
to  certain  lands  in  Columbia  county,  Arkansas.  An  action  in 
ejectment  therefor  was  commenced  by  the  Spaulding  Manu- 
facturing Company  against  S.  A.  Godbold  in  the  Columbia 
circuit  court. 

The  complaint  alleges  that  the  Spaulding  Manufacturing 
Company  is  a  partnership,  composed  of  H.  W.  Spaulding,  F. 
E.  Spaulding  and  E.  H.  Spaulding.  The  deed  relied  upon  to 
support  the  action  is  a  sheriff's  deed  under  execution,  and  is 
made  an  exhibit  to  the  complaint.  The  deed  recites  that  the 
execution  was  issued  and  came  to  the  hands  of  the  sheriff  on 
the  twenty-seventh  day  of  July,  1905 ;  that  the  Spaulding 
Manufacturing  Company  obtained  a  judgment  against  G.  A. 
Godbold,  and  that  the  execution  was  issued  on  that  judgment ; 
that  the  levy  and  sale  was  made  under  the  execution,  and 
that  the  Spaulding  Manufacturing  Company  became  the  pur- 
chaser; that  the  grantee  named  in  the  deed  was  the  Spauld- 
ing Manufacturing  Company.  The  defendant  Godbold  ex- 
cepted to  the  deed  for  the  reason  that  there  was  no  grantee 
named  in  the  deed.  The  circuit  court  sustained  the  excep- 
tion, and  ordered  that  the  deed  be  stricken  from  the  record 
for  the  reason  that  it  was  not  entitled  to  be  used  as  evidence 
on  the  trial  of  the  cause. 

The  plaintiff  then  moved  that  the  cause  be  transferred  to 
equity,  and  as  grounds  stated  that  the  land  was  purchased  by 
the  individual  partners  at  the  execution  sale,  and  that  by  mis- 
take of  the  draftsman  the  firm  name,  instead  of  the  names  of 
the  partners,  was  written  in  the  deed  as  grantee.  They  asked 
that  the  deed  be  reformed,  and  that  when  so  reformed  or  a 
new  deed  executed  the  possession  of  the  land  be  given  to  them. 
The  court  granted  the  motion,  and  transferred  the  cause  to 
the  chancery  court.  On  motion  of  the  plaintiff,  the  chancery 
court  ordered  that  the  motion  to  transfer  the  cause  to  the 
chanceiy  court  be  made  ®^  an  amendment  to  the  complaint. 
Whereupon  the  defendant  demurred  to  the  complaint.  The 
court  sustained  the  demurrer  and  dismissed  the  action.  The 
plaintiffs  have  appealed  to  this  court. 

It  is  contended  by  counsel  for  appellee  that  the  judgment 
recited  in  the  sheriff's  deed  under  execution  is  void,  for  the 
reason  that  it  was  rendered  in  the  firm  name,  and  not  in  the 
names  of  the  individuals  composing  the  firm,  and  that  the 
deed,  therefore,  conveys  no  title. 
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It  has  been  expressly  held  in  Missouri  that  judgments  ren- 
dered in  favor  of  a  firm,  by  the  firm  name,  are  not  void :  Davis 
V.  Kline,  76  Mo.  310.  See,  also,  Conrades  v.  Spink,  38  Mo. 
App.  309. 

In  the  case  of  Frisk  v.  Reigelman,  75  Wis.  499,  17  Am.  St. 
Rep.  198,  42  N.  W.  1117,  44  N.  W.  766,  the  court  said: 
"Bringing  the  action  in  the  firm  name  does  not  render  the 
judgment  void,  but  is  a  mere  defect  or  irregularity,  which  is 
waived  unless  due  objection  be  made  thereto  before  judg- 
ment": See.  also,  15  Ency.  of  PI.  &  Pr.,  pp.  840,  841. 

Section  6093  of  Kirby's  Digest  provides  that  the  defendant 
may  demur  to  the  complaint  where  it  appears  on  its  face  that 
the  plaintiff  has  not  legal  capacity  to  sue. 

In  construing  this  section  in  the  case  of  Pettigrew  v.  Wash- 
ington County,  43  Ark.  33,  the  court  held  that  the  judgment 
should  have  been  in  favor  of  the  state,  the  obligee  in  the  col- 
lector's bond,  or  of  the  county  treasurer,  the  real  party  in  in- 
terest. The  judgment  in  fact  was  rendered  in  the  name  of 
the  county.  The  court  said:  ''This  was  a  matter  of  form, 
rather  than  of  substance,  and  since  the  objection  to  the  plain- 
tiff's capacity  to  sue  for  this  demand  was  not  taken  either  by 
demurrer  or  answer,  it  must  be  deemed  to  have  been  waived." 
From  which  we  deduce  that,  no  objection  having  been  made 
to  the  judgment  being  taken  in  the  name  of  Spaulding  Manu- 
facturing Company  in  the  original  suit,  the  defect  of  parties 
was  waived,  and  the  judgment  became  a  valid  one,  upon  which 
execution  might  issue. 

It  is  next  objected  that  the  naming  of  the  Spaulding  Manu- 
facturing Company  as  the  grantee  in  the  sheriff's  deed  under 
execution  renders  the  deed  void.  This  is  not  a  case  like  that 
of  Percifull  v.  Piatt,  36  Ark.  456,  and  Cooper  v.  Newton,  68 
Ark.  150,  56  S.  W.  867,  where  the  style  of  the  firm  includes 
the  names  of  one  of  the  partners,  and  the  court  held  that  the 
legal  title  was  conveyed  to  ^^  such  partner,  and  that  he  be- 
came in  equity  a  trustee  for  the  other  partners  to  the  extent 
of  their  interest.  In  the  present  case  the  firm  name  includes 
the  name  of  no  person. 

It  is  the  general  rule  that  a  conveyance  to  a  partnership  by 
its  firm  name,  which  does  not  include  the  name  of  any  of  the 
partners,  does  not  vest  in  it  any  legal  title  because  the  part- 
nership is  not  recognized  in  law  as  a  person.  Because  the 
deed  is  void  at  law,  it  by  no  means  follows  that  the  same 
rule  applies  in  equity.  The  appellees  allege  in  their  amended 
complaint  that  the  individual  members  of  the  firm  were  the 
purchasers  of  the  land  at  the  execution  sale,  and  that  by  mis- 
take of  the  draftsman  the  name  of  the  firm,  instead  of  the 
names  of  the  persons  who  composed  the  firm,  was  written  in 
the  deed.  It  is  a  fundamental  principle  of  equity  that  it  re- 
gards and  treats  that  as  done  which  in  good  conscience  ought 
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to  be  done,  and,  as  said  by  Mr.  Pomeroy,  "it  is  only  by  look- 
ing at  the  intent,  rather  than  at  the  form,  that  equity  is  able 
to  treat  that  as  done  which  in  good  conscience  ought  to  be 
done." 

Again,  it  is  contended  that  a  court  of  equity  will  refuse  to 
aid  the  defective  execution  of  statutory  powers,  and  the  cases 
of  Tatum  v.  Groom,  60  Ark.  487,  30  S.  W.  885,  and  Landon 
V.  Morris,  75  Ark.  6,  86  S.  W.  672,  are  cited  to  support  that 
contention.  In  those  cases  the  mistake  was  not  only  in  the 
execution  of  the  deed,  but  in  the  proceedings  anterior  to  that, 
and  upon  which  the  sale  was  based.  But  in  the  present  case 
it  will  be  observed  that  there  was  no  irregularity  or  defect 
in  the  execution,  or  the  proceedings  thereunder,  as  was  the 
case  in  Tatum  v.  Groom  and  Landon  v.  Morris,  but  under  the 
allegations  of  the  complaint  the  execution  and  the  proceed- 
ings under  it  were  regular  in  all  respects,  and  the  only  mis- 
take was  in  the  execution  of  the  deed  itself.  The  individuals 
who  composed  the  firm  are  alleged  to  have  purchased  the 
lands  in  question,  and  the  primary  object  of  the  action  as  it 
now  stands  under  the  pleadings  is  merely  to  correct  the  deed 
by  inserting  therein  the  true  names  of  the  grantees.  The  in- 
terest in  the  land  of  Godbold,  the  execution  debtor,  was  de- 
vested out  of  him  by  the  sale  under  the  execut;ion  and  his 
subsequent  failure  to  redeem  within  the  statutory  period ;  and 
it  would  be  inequitable  to  deny  appellees  the  relief  prayed  for. 
The  sheriff  who  made  the  sale  or  his  successor  in  office  would 
be  a  necessary  party  to  obtain  the  relief  prayed. 

^"^  The  decree  is  therefore  reversed  and  the  cause  remanded, 
with  leave  to  appellees  to  make  such  new  parties  as  they  are 
advised  it  is  necessary  to  do. 


On  the  Beformation  of  Writings  on  the  ground  of  mistake,  see  the 
notes  to  Steinmeyer  v.  Schroeppel,  117  Am.  St.  Rep.  227;  Williams  v. 
Hamilton,  65  Am.  St.  Eep.  481.  If  a  commissioner's  deed  executed  in 
pursuance  of  a  sale  in  foreclosure  is  defective  in  stating  the  parties 
whose  title  is  conveyed  thereby,  the  grantee  is  entitled  to  have  it  cor- 
rected by  a  court  of  chancery:  Gates  v.  Gray,  85  Ark.  25,  122  Am.  St. 
Rep.  19. 

Partnership  Beal  Estate  is  the  subject  of  a  note  to  Goldthwaite  v. 
Janney,  48  Am.  St.  Eep.  62.  Subsequent  cases  on  this  question  are 
Hartnett  v.  Stillwell,  121  Ga.  386,  104  Am.  St.  Rep.  151;  Morrison  v. 
Austin  State  Bank,  213  HI.  472,  104  Am.  St.  Rep.  225;  Chase  v.  Angell, 
148  Mich.  1,  118  Am.  St.  Rep.  568. 

Whenever  a  Judgment  on  a  Partnership  Demand  can  lawfully  be  given 
in  favor  of  the  partnership,  without  stating  the  names  of  the  copart- 
ners, it  is,  in  effect,  a  judgment  in  favor  of  such  copartners  individu- 
ally, and  may  properly  be  declared  on  as  such  in  any  proceeding 
fiubsequently  brought  to  enforce  it:  Fisher  v.  Fielding,  67  Conn.  91, 
52  Am.  St.  Rep.  270. 
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BEEBE  STAVE  COMPANY  v.  AUSTIN. 

[92  Ark.  248,  122  S.  W.  482.] 

LIEN — Enforcement  Against  Proceeds  of  Property. — A  lien 
upon  property,  wrongfully  converted  by  one  with  notice,  attaches  to 
the  proceeds,     (p.  174.) 

FRAUDULENT  CONVEYANCE.— The  Failure  of  a  Grantee  to 
Record  his  deed,  which  recites  that  the  consideration  is  paid  when  in 
fact  it  is  not,  is  not  a  circumstance  to  arouse  the  suspicion  of  a  person 
to  whom  he  shows  the  deed  and  sells  the  timber  on  the  land.     (p.  175.) 

FRAUDULENT  CONVEYANCE— Inadequacy  of  Price.— Where 
a  grantee,  before  he  has  paid  for  the  land,  sells  the  timber  thereon 
standing,  mere  inadequacy  of  price,  as  when  he  sells  it  for  one-half 
of  the  amount  at  which  it  is  afterward  appraised,  does  not  put  his 
purchaser  on  inquiry,     (p.  176.) 

FRAUDULENT  CONVEYANCE— Notice.— Where  Negotiable 
Notes,  given  for  the  purchase  price  of  standing  timber,  have  been 
transferred  to  innocent  third  persons,  notice  long  afterward  given  the 
purchaser  of  the  timber  that  its  sale  was  in  fraud  of  the  prior  owner 
of  the  land  is  ineffectual,     (p.  176.) 

J.  A.  Comer,  for  the  appellant. 
John  L.  Hill,  for  the  appellee, 

24»  FRAUENTHAL,  J.  The  appellees,  Mrs.  John  Austin 
and  the  First  National  Bank  of  Perry,  the  plaintiffs  below, 
instituted  this  suit  against  the  defendants  below,  J.  D.  Rich- 
ards and  the  Beebe  Stave  Company,  to  enforce  a  vendor's  lien 
upon  certain  land,  and  to  charge  the  Beebe  Stave  Company 
with  the  value  of  the  timber  cut  therefrom.  It  is  alleged  in 
the  complaint  that  Mrs.  Austin  sold  the  lands  to  Richards, 
and  conveyed  same  to  him  by  a  deed  which  recited  that  the 
consideration  had  been  paid  in  full,  but  that  the  recital  was- 
untrue,  and  that  Richards  had  not  in  fact  paid  such  purchase 
money  or  any  part  thereof,  but  had  given  notes  therefor  which 
were  unpaid;  and  for  a  recovery  of  the  notes  the  suit  was 
brought;  that  Richards  sold  the  timber  on  said  land  to  the 
Beebe  Stave  Company,  w^ho  purchased  with  full  knowledge 
that  said  purchase  money  of  the  land  had  not  been  paid.  The 
prayer  was  for  judgment  against  Richards  for  the  amount  of 
the  notes,  and  that  same  be  declared  a  vendor's  lien  upon  the 
land,  and  for  sale  thereof  in  event  of  nonpayment  of  the  judg- 
ment, and  also  for  judgment  against  the  Beebe  Stave  Com- 
pany for  the  value  of  said  timber. 

The  Beebe  Stave  Company  made  answer  that  it  purchased 
the  timber  from  Richards  in  good  faith  and  for  a  valuable 
consideration,  and  without  any  notice  that  any  of  the  purchase 
money  for  the  land  was  unpaid. 

It  appears  from  the  evidence  that  the  plaintiff,  IMrs.  Aus- 
tin, who  was  a  nonresident  of  the  state,  had  employed  one 
G.  W.  Rhea  to  sell  the  land  for  her,  and  agreed  to  sell  same 
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for  $500,  and  to  pay  him  $20  for  his  services.  He  thereupon 
sold  ^^^  the  land  to  defendant  J.  L.  Richards  and  sent  to 
her  a  deed  for  execution  which  recited  that  the  consideration 
was  $480.  and  also  recited  that  the  purchase  money  was  paid 
in  full.  She  duly  executed  the  deed  on  January  28,  1907, 
and  returned  the  same  to  her  agent,  Rhea,  who  delivered  it  to 
Richards.  The  Beebe  Stave  Company  was  engaged  in  buying 
timber  with  its  office  at  Little  Rock,  Arkansas,  and  at  this 
time  was  engaged  in  logging  near  the  land  in  controversy. 
One  of  the  men  who  was  logging  for  the  company  had  gone 
•over  the  land  in  controversy  and  had  estimated  the  amount  of 
timber  on  the  land.  This  party  had  desired  to  borrow  from 
the  Beebe  Stave  Company  money  with  which  to  purchase 
this  timber,  but  the  officers  of  the  company  told  him  that  the 
company  would  purchase  the  timber  if  it  was  for  sale. 

On  February  27,  1907,  Richards  went  to  the  office  of  the 
Beebe  Stave  Company  at  Little  Rock  and  offered  to  sell  the 
timber  on  the  land  for  the  sum  of  $200.  He  had  with  him  his 
deed  from  Mrs.  Austin,  which  was  examined  by  the  secretary 
of  the  Beebe  Stave  Company;  and,  relying  upon  his  state- 
ment that  he  owned  the  land  and  the  recital  of  the  deed  that 
the  purchase  money  was  paid,  it  bought  the  timber  from 
Richards,  who  executed  to  it  a  timber  deed  therefor.  In 
payment  for  the  timber,  the  Beebe  Stave  Company  executed 
to  Richards  two  negotiable  notes,  each  for  $100,  and  due,  re- 
spectively, ninety  and  one  hundred  and  twenty  days  after 
date,  and  Richards  accepted  these  notes  in  payment  for  the 
timber.  At  this  time  the  deed  from  Mrs,  Austin  to  Richards 
had  not  been  recorded.  On  the  following  day,  February  28, 
1907,  Richards  for  value  sold  and  transferred  the  two  notes 
to  the  German  National  Bank  of  Little  Rock,  Arkansas,  who 
then  became  the  true  owner  thereof. 

It  appears  from  the  testimony  that  Rhea,  the  agent  of  Mrs. 
Austin,  actually  sold  the  land  to  Richards  for  $625,  taking 
from  him  two  notes,  each  of  which  was  dated  January  28,  1907, 
and  due  twelve  months  thereafter,  and  recited  that  it  was 
given  as  payment  for  said  land.  One  of  these  notes  was  for 
$500,  and  made  payable  to  Mrs.  John  Austin,  and  the  other 
was  for  $125,  and  was  made  payable  to  G.  W.  Rhea.  This 
latter  note  Rhea  sold  and  transferred  to  the  First  National 
Bank  of  Perry,  one  ^^*  of  the  plaintiffs.  It  is  upon  these 
two  notes,  aggregating  $625,  that  this  suit  is  instituted. 

It  appears  that  the  Beebe  Stave  Company  began  cutting  the 
timber  on  the  land  soon  after  their  purchase,  and  in  May, 
1907,  they  had  cut  a  great  part  thereof  when  they  were  noti- 
tied  that  Richards  had  not  paid  the  purchase  money.  The 
amount  of  timber  cut  by  them  from  the  land  was  estimated  to 
be  of  the  value  of  $400. 
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The  chancery  court  rendered  a  judgment  against  Richards 
by  default  for  $625,  the  amount  of  the  notes,  and  decreed  a 
sale  of  the  land  for  its  payment.  The  land  was  sold  by  a 
master  under  this  decree  pending  the  further  litigation  against 
the  Beebe  Stave  Company,  and  brought  $259.40,  exclusive 
of  the  cost  of  the  suit  to  that  date.  Thereupon  the  court 
found  that  the  plaintiffs  had  a  lien  on  the  timber  sold  to  the 
Beebe  Stave  Company  for  the  purchase  money  of  the  land, 
and  rendered  a  judgment  against  that  company  in  favor  of 
plaintiff  for  the  sum  of  $220.60,  the  difference  between  the 
amount  named  in  the  deed  as  the  purchase  price  of  the  land, 
to  wit,  $480,  and  the  above  net  amount,  after  payment  of 
cost,  for  which  the  land  was  sold  by  the  master.  From  the 
decree  thus  rendered  against  it  the  Beebe  Stave  Company 
prosecutes  this  appeal. 

The  only  question  involved  upon  this  appeal  is  the  right 
of  the  plaintiffs  to  recover  from  the  Beebe  Stave  Company  the 
proceeds  of  the  timber  which  they  cut  and  removed  from  the 
land  or  any  part  of  said  proceeds.  The  plaintiffs  contend 
that  they  had  a  vendor's  lien  for  the  purchase  money  upon 
the  land  involved  in  the  suit,  and  therefore  upon  the  standing 
trees  thereon  as  a  part  of  the  land.  That  the  Beebe  Stave 
Company  purchased  the  timber  with  notice  that  the  purchase 
money  had  not  been  paid,  and  therefore  with  notice  of  their 
lien  therefor,  and  thereafter  removed  the  trees  from  the  land 
and  wrongfully  converted  them  to  its  own  use.  It  is  a  prin- 
ciple of  equity  that  when  one  has  a  lien  upon  property  which 
is  taken,  and  said  property  is  wrongfully  converted  by  an- 
other, with  notice  of  such  lien,  the  owner  may  have  his  lien 
fixed  upon  the  proceeds  of  the  property,  where  the  lien  on 
the  property  has  thus  been  destroyed  by  the  wrongdoer:  3 
Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec.  1233;  Reavis  v. 
Barnes,_36  Ark.  575;  Judge  v.  Curtis,  72  Ark.  132,  78  S.  W. 
746.  ^^^  And  it  is  upon  this  equitable  doctrine  that  the 
plaintiffs  base  their  right  to  equitable  relief  in  this  case 
against  the  Beebe  Stave  Company.  But  from  the  evidence  in 
this  case  we  are  of  the  opinion  that  it  clearly  appears  that 
the  Beebe  Stave  Company  at  the  time  it  purchased  and  paid 
for  this  timber  was  a  bona  fide  purchaser  thereof  for  a  fair 
and  adequate  consideration  and  without  any  notice,  either 
actual  or  constructive,  that  the  purchase  money  was  not  paid 
or  that  plaintiffs  had  any  lien  on  the  timber  therefor.  The 
Beebe  Stave  Company  was  engaged  in  purchasing  timber  at 
this  time,  and  was  then  logging  near  the  land  in  controversy. 
It  had  been  buying  timber  on  lands  in  that  locality  from 
parties  indiscriminately,  and  it  was  not  unreasonable  for  it 
to  have  told  one  of  its  logging  men,  who  desired  to  purchase 
the  timber  on  the  land,  that  the  company  would  rather  pur- 
chase it.     From  this  party  the  company  learned  the  amount 
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and  character  of  the  timber  upon  the  land,  so  that,  when 
Richards  offered  to  sell  the  timber,  it  was  sufficiently  advised 
as  to  the  value  of  the  timber  to  make  a  price  therefor. 

Richards  came  to  the  office  of  the  company  in  the  ordinary 
way  of  doing  business  and  made  the  offer  to  sell  the  timber 
in  the  usual  course  of  business.  He  presented  his  deed  for 
inspection  and  claimed  to  own  the  land.  That  the  deed  was 
not  recorded  was  no  suspicious  circumstance,  as  urged  by 
plaintiffs,  because  numbers  of  good  and  honest  men  do  not 
place  their  deeds  on  record.  The  deed  recited  the  amount  of 
the  consideration  of  the  land  and  that  the  entire  purchase 
money  was  paid.  The  amount  of  the  consideration  named  in 
the  deed  was  a  reasonably  fair  price  for  the  land  and  the 
timber  thereon,  because  all  that  the  plaintiff  asked  therefor 
was  $500,  and  the  deed  named  the  amount  of  the  considera- 
tion to  be  $480.  The  land  contained  one  hundred  and  sixty 
acres,  and  the  sum  of  $200  as  the  price  named  for  the  timber 
thereon  was  not  an  unreasonably  small  price.  The  company 
then  paid  for  the  timber  with  its  negotiable  notes.  There  was 
nothing  in  the  acts  or  conduct  of  Richards  in  his  transaction 
with  the  Beebe  Stave  Company  to  arouse  any  suspicion  that 
he  was  endeavoring  to  defraud  the  plaintiff;  and  there  is  not 
a  particle  of  testimony  that  indicates  that  the  officers^  of  this 
company  intended  to  defraud  the  plaintiff  or  had  any  reason 
or  right  to  believe  that  Richards  was  endeavoring  to  do  ^^*  so. 
There  is  no  act  or  word  of  Richards  or  circumstance  that  was 
sufficient  to  give  them  notice  that  the  purchase  money  was 
not  paid  or  to  cause  them  to  make  any  further  inquiry,  so 
that  they  could  have  learned  that  it  was  not  paid. 

It  is  urged  by  the  plaintiffs  that  the  price  paid  by  the  com- 
pany was  so  inadequate  as  to  put  it  on  inquiry,  and  that  such 
inadequacy  of  price  stamps  the  transaction  as  fraudulent. 
But  mere  inadequacy  of  price  is  not  sufficient  to  put  the  pur- 
chaser upon  inquiry  or  to  invalidate  the  sale.  Mr.  Pomeroy, 
in  his  work  on  Equity,  says:  "The  doctrine  is  now  well  set- 
tled that  mere  inadequacy — ^that  is,  inequality  in  value  be- 
tween the  subject  matter  and  the  price — is  not  sufficient  to 
constitute  constructive  fraud."  "When  the  inadequacy  of 
price  is  so  gross  that  it  shocks  the  conscience,  and  furnishes 
satisfactory  and  decisive  evidence  of  fraud,  it  will  be  sufficient 
proof  that  the  purchase  is  not  bona  fide  " :  2  Pomeroy 's  Equity 
Jurisprudence,  sees.  926,  927. 

Another  writer  says  the  inequality  must  be  so  great  as 
to  shock  the  sense  of  justice:  6  Am.  &  Eng.  Ency.  of  Law, 
701.  The  proof  of  a  grossly  inadequate  price  paid  for  the 
property  is  really  evidence  affecting  the  good  faith  of  the 
purchaser  from  which  it  might  be  inferred  as  a  fact  that  the 
purchaser  knew  of  the  fraudulent  intent  of  his  grantor,  and 
thus  assisted  him  in  his  commission:  Hogg  v.  Thurman,  90 
Ark.  93,  117  S.  W.  1070. 


176  135  American  State  Reports.  [Arkansas, 

In  the  case  at  bar  the  price  of  the  land  with  the  timber 
thereon  was  placed  by  the  owner  at  $500.  The  land  after 
the  timber  had  been  cut  off  sold  by  the  master  for  $300.  It 
cannot  then  be  said  that  $200  was  a  grossly  inadequate  price 
for  the  timber.  It  is  true  that  an  estimate  had  been  placed 
on  the  timber  of  a  value  of  $400  by  some  parties.  But,  when 
the  vicissitudes  of  the  logging  and  timber  business  are  con- 
sidered, it  cannot  be  said  that  an  ordinarily  prudent  and  care- 
ful business  man  who  wishes  to  make  some  profit  upon  his 
trades  has  given  a  grossly  inadequate  price  in  paying  only 
the  price  that  the  Beebe  Stave  Company  paid  for  this  timber. 
It  is  not  sufficient  to  definitely  prove  that  the  officers  of  the 
company  had  reason  to  believe  that  Richards  was  trying  to 
defraud  his  vendor;  and  when  the  deed  was  shown  to  them 
reciting  that  the  vendor  acknowledged  full  payment  of  the 
purchase  money,  the  price  at  which  Richards  agreed  to  sell 
the  timber  was  not  sufficient  to  ^^'*  arouse  a  just  suspicion  in 
them  which  would  reasonably  call  upon  them  to  make  further 
inquiry :  Fly  v.  Screeton,  64  Ark.  184,  41  S.  W.  764 ;  Iloskins 
V.  Fayetteville  Gro.  Co.,  79  Ark.  399,  96  S.  W.  195. 

And  from  the  evidence  we  do  not  find  proof  of  any  other 
fact  or  circumstance  of  suspicion  which  gave  the  officers  of 
the  company  notice  of  any  fraudulent  intent  on  the  part  of 
Richards,  or  that  the  purchase  money  was  not  paid;  nor  of 
any  circumstance  sufficient  to  cause  them  to  make  further 
inquiry.  It  is  urged  by  plaintiffs  that  in  May,  1907,  and 
before  all  the  timber  had  been  cut  and  removed,  actual  notice 
was  given  to  the  Beebe  Stave  Company  that  the  purchase 
money  had  not  been  paid.  But  at  that  time  said  company 
had  fully  paid  for  the  timber,  and  the  timber  was  then  its 
property.  It  had  given  for  the  timber  negotiable  notes  which 
were  accepted  as  payment,  and  these  notes  had  been  long 
before  May  sold  and  transferred  to  an  innocent  third  person, 
who  then  held  and  owned  the  notes,  and  thereafter  the  Beebe 
Stave  Company  made  payment  of  these  notes  to  this  third 
person,  the  German  National  Bank,  the  true  owner  thereof. 
This  constituted  a  full  payment,  as  the  notes  were  sold  and 
transferred  long  before  the  notice  received  by  the  company : 
30  Cyc.  1203. 

It  follows,  therefore,  the  chancery  court  erred  in  holding 
that  the  Beebe  Stave  Company  bought  the  timber  with  no- 
tice, either  actual  or  constructive,  of  the  equitable  rights  or 
lien  of  the  plaintiff',  and  that  it  erred  in  rendering  any  judg- 
ment against  the  Beebe  Stave  Company. 

The  decree  of  the  chancery  court  is  reversed,  and  a  decree 
is  here  rendered  dismissing  the  prayer  of  the  complaint  in  so 
far  as  it  seeks  any  judgment  against  the  Beebe  Stave  Com- 
pany. 
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As  to  What  Conveyances  are  Fraudulent,  see  the  note  to  Hagerman  ▼. 
Buchanan,  14  Am.  St.  Rep.  739;  and  as  to  the  knowledge  of  the  vendee 
as  affecting  the  validity  of  such  conveyances,  see  the  note  to  State  v. 
Mason,  34  Am.  St.  Rep.  395.  In  a  conveyance  of  real  estate  to  defraud 
creditors,  knowledge  on  the  part  of  the  grantee  of  such  suspicious 
facts  and  circumstances  as  would  put  a  prudent  man  on  inquiry  is 
equivalent  to  knowledge  of  all  facts  that  would  have  developed  the 
fraudulent  intent  of  the  grantor  by  a  reasonable  pursuit  of  such  in- 
quiry; but  no  duty  of  inquiry  devolves  upon  the  grantee  unless  he  is 
in  possession  of  such  suspicious  facts  or  circumstances:  Fluegel  v. 
Henschel,  7  N.  D.  276,  66  Am.  St.  Rep.  642.  See.  also,  Connecticut 
Mut.  Life  Ins.  Co.  v.  Smith,  117  Mo.  261,  38  Am.  St.  Rep.  656;  State 
v.  Mason,  112  Mo.  374,  34  Am.  St.  Rep.  390;  Tuteur  v.  Chase  &  Co., 
66  Miss.  476,  14  Am.  St.  Rep.  577.  The  mere  fact  that  a  purchaser 
from  the  holder  of  a  title  founded  upon  a  good  as  distinguished  from 
a  valuable  consideration  has  notice  that  it  was  not  founded  upon  a 
pecuniary  consideration  is  not  sufficient  to  make  it  his  duty,  at  his 
peril,  to  inquire  whether  the  title  of  his  grantor  was  not  fraudulent, 
but  he  has  a  right  to  act  on  the  legal  presumption  that  such  voluntary 
conveyance  was  honestly  made  until  some  other  fact  is  brought  to  his 
knowledge  to  raise  a  suspicion  in  his  mind  that  such  conveyance  is 
fraudulent:  McKee  v.  West,  141  Ala,  531,  109  Am.  St.  Rep.  54. 


CHEROKEE    CONSTRUCTION    COMPANY  v.  HARRIS. 

[92  Ark.  260,  122  S.  W.  485.] 

HOMESTEAD — Nature  of  Widow's  Estate. — On  the  death  of  a 
man  in  possession  of  a  homestead,  his  widow  and  minor  children  ob- 
tain no  greater  right  by  the  homestead  law  than  the  use  and  enjoy- 
ment of  the  premises,  with  the  rents  and  profits  therefrom,  during  her 
lifetime  or  their  minority.  They  are  not  entitled  to  commit  waste,  nor 
to  injure  or  permit  injury  to  the  estate  of  the  reversioner,     (p.  181.) 

WASTE — Opening  Land  for  Mines. — ^It  is  Waste  to  open  lands 
to  search  for  new  mines.  But  if  there  are  mines  already  opened  when 
the  tenant  takes  the  estate,  it  is  not  waste  to  continue  to  work  them. 
The  offense  consists  in  the  first  penetration  and  opening  of  the  soil, 
(p.  181.) 

HOMESTEAD — ^Right  to  Open  Mines. — On  the  Death  of  a  Man 
in  possession  of  a  homestead,  his  widow  and  minor  children  have  no 
right,  as  incident  to  the  homestead  estate,  to  open  on  the  land  new 
mines  and  to  mine  and  sell  coal  therefrom,  or  to  lease  the  same  to 
others  for  that  purpose,     (pp.  181,  182.) 

Ira  D.  Oglesby,  for  the  appellant. 

T.  B.  Pryor,  for  the  appellee. 

261  FRAUENTHAL,  J.  The  appellant,  who  was  the  plain- 
tiff below,  instituted  this  suit  in  the  chancery  court  against 
the  appellees,  seeking  to  have  certain  lands  partitioned  and 
to  enjoin  the  defendants  from  .committing  waste  by  mining 
and-  removing  from  the  lands  the  coal  underlying  the  same. 
It  alleged  that  one  Matthew  Pew  was  the  owner  of  the  lands 
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in  his  lifetime,  and  that  plaintiff  became  the  owner  of  a  one- 
half  interest  in  the  lands  by  purchase  from  the  adult  heirs 
of  said  Pew. 

The  defendants  alleged  that  the  land  was  the  homestead 
of  said  Pew,  and  that  it  was  occupied  as  such  homestead  by 
his  widow,  who  was  one  of  the  defendants,  and  his  minor  chil- 
dren ;  that  the  widow,  for  herself  and  minor  children,  made 
a  lease  to  the  other  defendants  of  the  right  to  take  and  mine 
the  coal  underlying  the  land;  and  that  by  virtue  of  their 
homestead  estate  in  the  land  they  had  the  right  to  mine  said 
coal. 

It  is  conceded  that  the  facts  developed  in  the  case  are  as 
follows :  The  land  in  controversy  was  at  the  death  of  Matthew 
Pew  his  homestead,  and  was  occupied  as  such.  At  the  time 
of  his  death  he  left  surviving  him  his  widow,  defendant 
herein,  who  after  his  death  married  W.  B.  Thompson,  with 
whom  she  now  resides  on  said  land.  The  deceased,  Matthew 
Pew,  at  the  time  of  his  death  had  six  adult  and  four  minor 
children.  ^^^  That  plaintiff  is  owner  of  a  half  interest  in 
said  land  by  purchase  from  the  adult  children  of  Matthew 
Pew,  as  set  out  in  the  complaint ;  that  each  of  the  four  minor 
children  own  an  undivided  one-tenth  interest  in  the  lands, 
and  they  now  reside  on  it  with  their  mother,  Mrs.  W.  B. 
Thompson,  one  of  the  defendants.  At  the  time  of  the  death 
of  Matthew  Pew  it  was  used  and  occupied  as  a  farm  for  farm- 
ing purposes  only,  and  was  so  used  at  the  time  of  the  mar- 
riage of  his  widow  with  Thompson,  and  was  so  used  there- 
after, and  is  still  so  used;  that  at  the  time  of  the  death  of 
Matthew  Pew  no  coal  was  mined,  or  had  even  been  mined, 
from  said  land,  and  no  opening  of  any  kind  whatsoever  made 
for  said  purpose.  That  in  the  year  1907  defendant  Mrs. 
Thompson,  for  herself  and  minor  children,  made  a  lease  to 
the  defendants  herein,  Harris,  Williams  and  Welch  el,  of  the 
right  to  take  and  mine  the  coal  from  under  said  land,  for 
which  they  were  to  pay  a  royalty  of  ten  cents  per  ton,  which 
produces  seventy-five  dollars  per  acre,  and  they  are  now,  and 
have  been  since  the  execution  of  said  lease,  mining  coal  from 
said  land,  and  have  sunk  a  slope  or  shaft  on  same  for  this 
purpose ;  that  all  the  royalty  under  said  lease  is  being  paid 
to  Mrs.  Thompson  for  herself  and  children ;  that  the  youngest 
child  is  about  four  years  of  age,  and  the  oldest  of  the  minors 
nine  years  old;  that  the  value  of  said  land  including  the 
coal  is  seventy-five  dollars  per  acre,  and  its  value  after  the 
coal  is  removed  ten  dollars  per  acre;  that  rental  or  income 
of  the  land,  if  used  only  for  farming  purposes,  would  not 
exceed  one  hundred  dollars  a  year;  that  under  the  terms  of 
said  lease  a  larger  part,  if  riot  all,  the  coal  under  said  land 
will  be  mined  out  before  the  youngest  child  reaches  lawful 
age. 
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The  chancery  court  denied  the  plaintiff  any  relief ,  holding 
that  the  widow  and  minor  children  had  the  right  to  open 
new  coal  mines  and  to  mine  and  remove  the  coal  underlying 
the  land ,  and  dismissed  the  complaint.  From  that  decree  the 
plaintiff  presents  this  appeal. 

Upon  the  fact  being  developed  that  the  land  was  the  home- 
stead of  Matthew  Pew  at  the  date  of  his  death,  and  was  at  the 
institution  of  this  suit  occupied  by  his  widow  and  minor 
children,  claiming  same  as  a  homestead,  the  plaintiff  did 
not  press  that  portion  of  his  complaint  which  sought  to  par- 
tition the  land,  but  ^^^  did  seek  the  relief,  and  does  now 
seek  only  the  relief,  of  enjoining  the  mining  and  removal  of 
the  coal  from  under  said  lands. 

The  question  involved  in  this  case  is  whether,  during  the 
continuance  of  the  homestead  estate  of  the  widow  and  minor 
children,  they  have  the  right,  as  against  the  adult  children  or 
their  grantee,  to  open  on  the  land  coal  mines  where  none  had 
been  opened  during  the  lifetime  of  the  husband  and  parent, 
and  to  take  and  mine  the  coal  therefrom  solely  for  the  pur- 
pose of  sale.  • 

The  defendants  assert  this  right  by  virtue  of  the  home- 
stead provided  for  the  widow  and  minor  children  by  the  con- 
stitution. Article  9,  section  6,  of  the  constitution  provides : 
"If  the  owner  of  a  homestead  die,  leaving  a  widow  but  no 
children,  and  said  widow  has  no  separate  homestead  in  her 
own  right,  the  same  shall  be  exempt,  and  the  rent  and  profits 
shall  vest  in  her  during  her  natural  life,  provided,  that  if 
the  owner  leaves  children,  one  or  more,  said  child  or  children 
shall  share  with  said  widow  and  be  entitled  to  half  the  rents 
and  profits  until  each  of  them  arrives  at  twenty-one  years  of 
age — each  child's  right  to  cease  at  twenty -one  years  of  age — 
and  the  shares  to  go  to  the  younger  children,  and  then  all  to 
go  to  the  widow,  and  provided  that  said  widow  or  child  may 
reside  on  the  homestead  or  not;  and,  in  case  of  the  death  of 
the  widow,  all  of  said  homestead  shall  be  vested  in  the  minor 
children  of  the  testator  or  intestate." 

The  chief  purpose  of  this  constitutional  provision  was  to 
secure  to  the  widow  and  minor  children  a  fi^sed  home  during 
the  life  of  the  widow  or  minority  of  the  children.  To  secure 
this  object,  it  was  made  exempt  from  sale;  so  that  it  cannot 
be  sold  to  pay  the  decedent's  debts,  and  it  cannot  be  parti- 
tioned either  in  kind  or  for  sale:  Trotter  v.  Trotter,  31  Ark. 
145;  Kirksey  v.  Cole,  47  Ark.  504,  1  S.  W.  778;  McCloy  v. 
Arnett,  47  Ark.  445,  2  S.  W.  71;  Nichols  v.  Shearon,  49 
Ark.  75,  4  S.  W.  167;  Stavton  v.  Halpern,  50  Ark.  329,  7 
S.  W.  304 ;  Burgett  v.  Apperson,  52  Ark.  213,  12  S.  W.  559 ; 
Bond  V.  Montgomery,  56  Ark.  563,  35  Am.  St.  Rep.  119,  20 
S.  W.  525  J  Sparkman  v.  Roberts,  61  Ark.  26,  31  S.  W.  742. 
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It  protects  the  occupant  in  the  possession  of  the  land,  and 
holds  it  together  as  a  place  of  residence  and  a  home  preserved 
against  sale  or  partition.  It  cannot  be  sold  or  alienated  by 
the  widow ;  by  the  act  of  sale  she  abandons  it  as  a  homestead : 
Garibaldi  v.  Jones,  48  Ark.  230,  2  S.  W.  8M;  Sansom  v. 
Harrell,  55  Ark.  572,  18  S.  W.  1047. 

^*^  But  the  homestead  law  does  not  create  any  estate 
greater  or  any  right  more  enlarged  than  that  of  the  occupancy 
of  the  land  and  the  right  to  the  enjoyment  of  the  rents  and 
profits  therefrom  during  the  life  of  the  widow  or  minority  of 
the  children. 

In  the  case  of  Kessinger  v.  "Wilson,  53  Ark.  400,  22  Am.  St. 
Rep.  220,  14  S.  W.  96,  it  is  held  that  when  one  dies  seised 
of  a  homestead,  his  minor  children  have  two  separate  and 
distinct  estates  in  the  land,  the  estate  of  homestead  and  of 
inheritance.  These  two  do  not  merge;  but  the  right  to  the 
enjoj^ment  and  possession  of  the  one  follows  the  other,  and 
the  right  by  inheritance  cannot  be  impaired  by  the  right  of 
enjoyment  of  the  homestead  during  their  minority. 

AfteB  the  estate  of  homestead  has  terminated  by  the  death 
of  the  widow  and  the  majority  of  the  children,  the  land  is 
still  liable  for  the  debts  of  the  parent :  McAndrew  v.  Hol- 
lingsworth,  72  Ark.  446,  81  S.  W.  610.  And  the  homestead 
cannot  be  devised  so  as  to  free  it  from  those  debts  after  the 
termination  of  the  homestead  estate :  Wintes  v.  Davis,  51  Ark. 
335,  11  S.  W.  420.  And,  subject  to  the  homestead  estate,  the 
heirs  of  the  decedent  have  an  estate  of  inheritance  in  the 
land.  As  affecting  the  rights  of  the  heirs,  therefore,  the 
homestead  estate  is  one  for  life  or  for  years.  "The  right  of 
homestead  is  purely  the  creation  of  statutes,  which  have  no 
extraterritorial  force.  It  is  generally  spoken  of  as  an  estate 
in  land  and  created  as  an  estate  for  life":  1  Washburn  on 
Real  Property,  sec.  540.  '  Now,  a  tenant  for  life  or  for  years 
must  not  commit  waste.  Anything  that  is  done  or  permitted 
to  be  done  that  essentially  injures  or  impairs  the  estate  of 
the  remainderman  or  reversioner  is  waste.  It  is  the  duty  of 
the  life  tenant  or  tenant  for  years  to  protect  the  land  from 
injury  to  the  freehold:  1  Tiedeman  on  Real  Property,  sec. 
75;  1  Washburn  on  Real  Property,  sec.  270;  1  Lomax's  Digest, 
594;  1  White  &  Tudor 's  Leading  Cases  in  Equity,  1011;  30 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  236. 

In  the  case  of  McLeod  v.  Dial,  63  Ark.  10,  37  S.  W.  306, 
it  is  held  that  "a  life  tenant  has  no  right  to  cut  trees  growing 
upon  land  or  to  allow  them  to  be  cut,  except  so  far  as  it 
might  be  necessary  to  the  proper  enjoyment  of  his  life  estate 
in  conformity  with  good  husbandry,  so  as  not  to  materially 
lessen  the  value  of  the  inheritance":  Modlin  v.  Kennedy,  53 
Ind.  267. 
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265  In  the  case  of  Smith  v.  Smith,  105  Ga.  504,  31  S.  E. 
135,  it  was  held  that  a  widow  who  has  taken  a  homestead  in 
her  deceased  husband's  land  eannot,  as  against  the  rights  of 
those  entitled  to  the  property  in  reversion  after  the  homestead 
estate  shall  have  expired,  make  a  sale  of  the  standing  timber 
on  the  land  when  same  will  injure  the  value  of  the  freehold 
and  is  not  essential  to  the  legitimate  use  of  the  property  for 
homestead  purposes:  Parker  v.  Chambliss,  12  Ga.  235. 

It  is  uniformly  held  that  it  is  waste  to  open  lands  to  search 
for  new  mines.  If  there  are  mines  already  opened  on  the 
land  when  the  tenant  takes  the  estate,  it  is  not  waste  to  con- 
tinue to  work  them.  The  offense  of  waste  consists  in  the 
first  penetration  and  opening  of  the  soil.  And  so  it  has  been 
held  that  a  mine  which  was  opened  at  the  vesting  of  the  life 
estate  or  estate  for  years  may  be  worked  by  the  tenant,  even 
to  exhaustion:  1  Lomax's  Digest,  54;  1  Washburn  on  Real 
Property,  sec.  280;  Crouch  v.  Puryear,  1  Rand.  (Va.)  258, 
10  Am.  Dec.  528.  But  tenants  for  life  or  for  years  are  guilty 
of  waste  in  opening  and  working  new  mines  and  which  were 
unopened  at  the  time  of  the  vesting  of  the  estate :  20  Am.  & 
Eng.  Ency.  of  Law,  769 ;  1  "Washburn  on  Real  Property,  sec. 
280;  16  Cyc.  625.  They  may  use  the  premises  as  they  may 
see  fit,  provided  it  does  not  injure  the  inheritance.  They  may 
work  old  mines  already  opened  when  they  obtained  the'  estate ; 
but  they  cannot  open  new  mines:  Tiedeman  on  Real  Prop- 
erty, 2d  ed.,  sec.  75;  Hook  v.  Garfield  Coal  Co.,  112  Iowa, 
210,  83  S.  W.  963;  Gerkins  v.  Kentuckv  Salt  Co.,  100  Ky. 
734,  66  Am.  St.  Rep.  370,  39  S.  W.  444;  Koen  v.  Bartlett, 
41  W.  Va.  559,  56  Am.  St.  Rep.  884,  23  S.  E.  664,  31  L.  R.  A. 
128;  Williamson  v.  Jones,  43  W.  Va.  562,  64  Am.  St.  Rep. 
891,  27  S.  E.  411,  38  L.  R.  A.  694;  People's  Gas  Co.  v.  Tyner, 
131  Ind.  227,  31  Am.  St.  Rep.  433,  31  N.  E.  59,  16  L.  R.  A. 
443. 

It  follows  that  the  life  tenant  has  the  right  to  use  and 
enjoy  the  premises  as  he  may  see  fit,  provided  he  commits  no 
injury  to  the  inheritance.  He  takes  the  land  in  the  condition 
in  which  it  was  when  the  estate  vested  in  him,  and  he  is 
entitled  to  all  the  rents  and  profits  that  then  issued  there- 
from, and  to  continue  to  use  and  enjoy  them  to  the  same 
extent  until  the  termination  of  the  estate.  But  such  tenant 
by  an  original  act  of  his  own  is  not  entitled  to  obtain  from 
the  land  any  profit  that  would  result  in  an  injury  to  the  in- 
heritance. And  the  widow  and  minor  children  do  not  obtain 
by  the  homestead  law  any  greater  right  in  the  use  and  en- 
joyment of  the  homestead  than  this.  They  have  ^co  not  the 
right  in  their  use  of  the  homestead  to  commit  waste,  and  can- 
not during  their  occupancy  do  or  permit  any  act  to  be  done 
that  will  prove  an  injury  to  the  estate  of  the  reversioner. 
It  is  urged  by  counsel  for  appellee  that  they  should  have  the 
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right  to  open  new  mines  under  the  authority  of  the  case  of 
Russell  V.  Berry,  70  Ark.  317,  67  S.  W.  864.  But  it  was 
there  only  determined  that  the  coal  underlying  the  surface 
of  the  earth  was  land  and  a  part  of  the  homestead;  and  that 
therefore  the  exemption  of  the  homestead  extended  thereto, 
so  that  the  coal  could  not  be  sold  to  pay  the  debts  of  the 
decedent.  But  it  was  there  expressly  stated  that  it  was  not 
decided  that  the  widow  and  children  have  the  right  to  mine 
and  sell  the  coal.  We  therefore  hold  that  during  the  con- 
tinuance of  the  homestead  estate  of  the  widow  and  minor  chil- 
dren they  do  not  have  the  right,  as  incident  to  the  homestead 
estate,  to  open  on  the  land  new  mines,  and  to  mine  and  sell 
coal  therefrom  or  to  lease  the  same  to  others  for  that  purpose. 

We  do  not,  however,  pass  upon  the  question  as  to  whether 
or  not  the  probate  court,  in  which  the  guardianship  of  these 
minors  may  be  pending,  has  the  power  to  order  for  their  ben- 
efit the  sale  of  the  entire  interest  of  the  minors  in  the  under- 
lying coal  of  the  homestead  left  them  bv  their  parent :  ]\Ierrill 
v.  Harris,  65  Ark.  355,  67  Am.  St.  Rep.  929,  46  S.  W.  538, 
41  L.  R.  A.  714. 

It  follows,  therefore,  that  the  chancery  court  erred  in  hold- 
ing that  the  widow  and  minor  children  had  the  right  to  open 
new  coal  mines  upon  the  homestead,  and  to  mine  and  remove 
the  coal  underlying  the  same  for  the  purpose  of  sale. 

The  decree  is  reversed  and  the  cause  is  remanded,  with  di- 
rections to  enter  a  decree  in  accordance  with  this  opinion. 


The  Offense  of  Waste  hy  Mining  consists  in  the  first  penetration  of  the 
soil.  It  is  not  waste  to  dig  in  mines  already  opened  at  the  time  of 
the  creation  of  the  tenancy:  Williamson  v.  Jones,  43  W.  Va.  562,  64 
Am.  St.  Kcp.  891;  Marshall  v.  Mellon.  179  Pa.  371,  57  Am.  St.  Kep. 
601;  Koen  v.  Bartlett,  41  W.  Va.  559,  56  Am.  St.  Eep.  884. 

The  Nature  of  the  Homestead  Estate  of  a  widow  and  minor  children 
in  the  lands  of  her  husband,  and  its  termination  on  the  death  of  the 
widow  and  the  arrival  of  the  children  at  majority,  is  considered  in 
Funk  V.  Baker,  21  Okl.  402,  129  Am.  St.  Rep.  788;  Wells  v.  Sweeney, 
16  S.  D.  489,  102  Am.  St.  Rep.  713;  Sutton  x.  Eosser,  109  Ga.  204,  77 
Am.  St.  Rep.  367;  Moore  v.  Hoffman,  125  Cal.  90,  73  Am.  St.  Rep.  27; 
Cofer  V.  Scroggins,  98  Ala.  342,  39  Am.  St.  Eep.  54;  Holloway  v.  Hol- 
lowaj,  86  Ga.  576,  22  Am.  St.  Eep.  484. 
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LEVY  V.  McDonnell. 

[92  Ark.  324,  122  S.  W.  1002.] 

VENDOR  AND  VENDEE — Lessor  and  Lessee. — ^Parties  to  an 
executory  contract  may  establish  either  the  relation  of  vendor  and 
vendee  or  of  landlord  and  tenant,  and  provide  when  the  one  shall  end 
and  the  other  begin.  But  when  the  fixed  relation  of  vendor  and  ven- 
dee is  created  by  conveyance  of  the  title,  the  inconsistent  relation  of 
landlord  and  tenant  cannot  exist  between  the  parties,     (p.  184.) 

DEED — Condition  Repugnant  to  the  Grant. — A  stipulation,  fol- 
lowing a  grant  of  the  fee  in  a  deed,  that  in  case  the  vendee  fails  to 
pay  any  annual  installment  of  the  purchase  price  the  conveyance  shall 
be  void  and  the  grantee  be  held  as  a  tenant  in,  a  sum  named  as  rent,  is 
repugnant  to  the  grant  and  void.     (p.  184.) 

Taylor  &  Jones,  for  the  appellants. 
Crawford  &  Hooker,  for  the  appellee. 

325  Mcculloch,  C.  J.  Minnie  B.  Levy  and  her  hus- 
band, W.  J.  Levy,  two  of  the  appellants  herein,  by  their  deed 
duly  executed  and  delivered,  containing  covenants  of  general 
warranty  of  title,  conveyed  in  fee  simple  to  one  Davis  a 
tract  of  land  in  Jefferson  county  for  the  sum  of  five  thousand 
dollars,  payable  in  eight  equal  annual  installments,  as  evi- 
denced by  the  promissory  notes  of  said  Davis  duly  executed 
to  them  and  recited  in  said  deed.  After  the  habendum  and 
the  warranty  clauses  of  the  deed,  there  follows  this  stipula- 
tion: 

**And  when  all  of  said  notes  are  paid  according  to  the 
tenor  and  effect  thereof,  then  this  instrument  is  to  become 
absolute,  and  if  the  said  Davis  shall  fail  to  pay  said  indebt- 
edness for  any  year  according  to  the  tenor  and  effect  of  said 
notes,  then  in  that  event  this  conveyance  shall  be  void,  and 
the  grantors  shall  be  entitled  to  possession,  and  said  grantee 
is  to  be  held  as  a  tenant  of  the  said  Minnie  B.  and  W.  .J. 
Levy  for  any  year  he  shall  so  fail,  and  shall  be  liable  to  the 
grantors  for  rent  in  the  sum  of  six  hundred  and  twenty-five 
dollars,  and  when  the  rent  shall  be  paid  for  each  year  to  the 
amount  as  set  out  in  said  notes,  then  he  is  to  have  the  same 
placed  to  his  credit  as  purchase  money. ' ' 

Davis  failed  to  pay  the  second  note,  which  fell  due  on  No- 
vember 1,  1905.  He  had  mortgaged  his  crop  on  the  land  to 
appellee  for  supplies,  and  during  the  fall  of  the  year  he 
gathered  the  crop  and  delivered  it  to  appellee,  and  the  latter 
sold  it  and  applied  the  proceeds  in  satisfaction  of  his  mort- 
gage debt.  This  action  against  appellee  was  subsequently  in- 
stituted in  chancery  to  recover  from  him  the  proceeds  of  said 
crop,  and  a  lien  on  said  crop  is  asserted  under  the  above- 
quoted  stipulation  in  the  deed. 

It  will  be  noticed  in  the  first  place  that  the  stipulation  does 
32®  not  expressly  purport  to    declare  a  lien    on    the  crop. 
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Therefore,  it  cannot  be  held  to  constitute  an  equitable  mort- 
gage. If  any  lien  exists  at  all,  it  is  by  virtue  of  the  relation 
of  landlord  and  tenant,  which  is  declared  to  arise  in  the  event 
that  said  Davis  shall  fail  to  pay  either  of  said  notes.  Appel- 
lants rely  upon  the  principle  stated  in  the  following  quotation, 
approved  by  this  court  in  Thomas  v.  Johnston,  78  Ark.  574,  95 
S.  W.  468:  ''The  parties  to  an  agreement  for  the  sale  of  land 
may  also  contract  with  the  right,  at  the  election  of  either 
party  in  the  future,  upon  the  performance  or  nonperformance 
of  certain  conditions,  to  treat  the  transaction  either  as  a  pur- 
chase and  sale  contract  or  a  lease ;  and  if  the  election  is  made 
to  treat  it  as  a  tenancy,  it  relates  to  the  time  of  making  the 
contract,  and  the  relation  of  landlord  and  tenant,  with  all 
the  incidents  and  liabilities,  will  be  regarded  as  having  begun 
at  that  time":  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  168, 
169. 

This  principle  applies,  however,  only  to  executory  contracts 
for  the  sale  of  land,  and  not  to  contracts  fully  executed  by 
delivery  of  deeds  conveying  the  title  to  the  purchaser.  The 
two  relations  of  vendor  and  vendee  and  of  landlord  and  tenant 
are  inconsistent,  and  cannot  exist  at  the  same  time.  But  the 
parties  to  an  executory  contract  may  establish  either  one  or 
the  other  of  these  relations,  and  provide  when  the  one  shall 
end  and  the  other  shall  begin.  This  is  the  controlling  prin- 
ciple in  Thomas  v.  Johnston,  78  Ark.  574,  95  S.  W.  468,  and 
the  cases  which  preceded  it.  But  when  the  fixed  relation  of 
vendor  and  vendee  is  created  by  the  conveyance  of  the  title, 
which  is  an  executed  contract,  the  other  inconsistent  relation 
cannot  be  created,  for,  the  title  being  in  the  vendee,  the 
relation  of  landlord  and  tenant  cannot  exist.  Merely  denom- 
inating the  debt  as  rent  in  certain  contingencies  would  not 
make  it  rent,  where  the  relation  of  landlord  and  tenant  does 
not  in  fact  exist :  Walters  v.  Meyer,  39  Ark.  560 ;  Watson  v. 
Pugh,  51  Ark.  218,  10  S.  W.  493;  Quertermous  v.  Hatfield, 
54  Ark.  16,  14  S.  W.  1096 ;  Smith  v.  Mayberry,  61  Ark.  515, 
33  S.  W.  1068. 

The  deed  exhibited  in  this  case  conveyed  the  title  in  fee 
simple  to  Davis,  and  the  grantor  could  not  burden  the  con- 
veyance with  a  condition  which  defeated  it.  The  condition 
is  repugnant  to  the  grant  and  is  void :  Carl  Lee  v.  Ellsberry, 
82  Ark.  209,  118  Am.  St.  Rep.  60,  101  S.  W.  407 ;  Whetstone 
v.  Hunt,  78  Ark.  230,  93  S.  W.  979,  8  Ann.  Cas.  443. 

Other  questions  are  raised  which  it  is  unnecessary  to  decide. 

Decree  affirmed. 


Repugnant  Clauses  in  Deeds  are  discussed  in  the  note  to  Wilkins  v. 
Norman,  111  Am.  St.  Eep.  770.  If  the  granting  clause  in  a  deed  con- 
veys the  land  in  fee,  a  proviso  in  the  habendum  limiting  the  estate,  in 
certain  contingencies,  to  a  life  estate  is  repugnant  to  the  granting 
clause  and  void:  Carl  Lee  v.  Ellsberry,  82  Ark.  209,  118  Am.  St.  Eep. 
60. 
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BAILEY  V.  O'NEAL. 

[92  Ark.  327,  122  S.  W.  503.] 

CORPORATTON — Liability  of  Directors  for  Neglect  of  Duties. 
The  statutory  liability  of  directors  for  neglect  of  their  duties  in  con- 
ducting a  bank,  whereby  insolvency  results,  may  be  enforced  by  cred- 
itors directly.  The  action  need  not  be  brought  by  the  receiver,  (pp. 
186,  187.) 

BANKING — Duties  of  Directors  and  Cashier. — The  cashier  and 
directors  of  a  bank  stand  in  a  reciprocal  relation  to  each  other.  The 
duties  of  the  cashier  are  rather  executive,  and  those  of  the  directors 
administrative,     (p.   188.) 

BANKING — ^Delegation  of  Duties  to  Cashier. — The  directors  of 
a  bank  cannot  discharge  a  positive  duty  which  the  law  imposes  upon 
them  by  delegating  it  to  the  cashier,     (p.  188.) 

BANKING — Liability  of  Directors  for  Neglect  of  Duties. — 
Directors  of  a  bank  who  allow  the  cashier  to  make  loans  without  secur- 
ity, and  to  continue  such  a  course  of  dealing  for  a  period  of  years, 
which  results  in  the  insolvency  of  the  bank,  violate  their  statutory 
duties,  and  are  liable  therefor  to  creditors,     (p,  190.) 

Stuekey  &  Stuckey,  Gustave  Jones,  S.  D.  Campbell  and 
Morris  M.  Cohn,  for  the  appellants. 

328  HART,  J.  W.  E.  O'Neal  and  S.  Heineman  brought 
separate  suits  in  the  Jackson  circuit  court  against  -A.  D. 
Bailey,  George  W.  Decker,  Thomas  J.  Graham,  J.  M.  Jones, 
Joseph  M.  Stayton,  E.  P.  Shoffner  and  T.  S.  Stephen.  The 
complaint  in  each  case,  in  substance,  alleges  that  the  Bank 
of  Newport  was  a  corporation,  organized  under  the  laws  of  the 
state  of  Arkansas,  and  was  engaged  in  carrying  on  a  general 
banking  business  at  Newport,  Arkansas.  That  the  plaintiff 
was  a  depositor  in  said  bank,  and  that  the  defendants  were 
directors  thereof.  That  said  bank  became  insolvent,  and  on 
the  twentieth  day  of  April,  1906,  a  receiver  was  appointed 
by  the  chancellor  of  the  Jackson  chancery  court  to  take  charge 
of  its  affairs.  That  the  defendants,  as  directors  of  said  bank, 
intentionally  neglected  and  refused  to  perform  the  duties 
required  of  them  by  statute,  and  that  thereby  the  bank  became 
insolvent.  Wherefore  plaintiff'  asks  judgment  for  the  amount 
due  him  as  a  depositor  of  said  bank.  The  defendants  an- 
swered, denying  any  liability  under  the  statutes. 

The  cases  were  consolidated  for  purpose  of  trial,  for  the 
reason  that  they  were  cause  of  a  like  nature  and  relative  to 
the  same  question :  See  Acts  1905,  p.  798.  On  petition  of  the 
defendants  a  change  of  venue  was  granted  to  the  Independ- 
ence circuit  court.  The  cause  was  heard  before  a  jury,  and 
at  the  ^^^  conclusion  of  the  testimony,  after  hearing  the  ar- 
gument of  counsel  on  the  instructions,  the  court  directed  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiffs,  which  was 
accordingly  done.  From  the  judgment  rendered  upon  the 
verdict  the  defendants  have  appealed  to  this  court. 
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It  is  first  insisted  by  counsel  for  the  defendants  that  the 
plaintiffs,  as  creditors  of  the  bank,  could  not  maintain  the 
action,  but  that  it  should  have  been  brought  by  the  receivers. 
In  considering  this  question  it  may  be  well  to  set  out  all  our 
statutes  that  may  have  any  bearing  on  the  subject.  They  are 
the  sections  of  Kirby's  Digest,  which  read  as  follows: 

"Sec.  841.  The  stock,  property,  affairs  and  business  of 
every  such  corporation  shall  be  under  the  care  of,  and  shall 
be  managed  by,  not  less  than  three  directors,  who  shall  be 
chosen  annually  by  the  stockholders  at  such  time  and  place 
as  shall  be  provided  by  the  by-laws  of  said  corporation,  and 
shall  hold  their  offices  for  one  year,  and  until  others  shall  be 
chosen  in  their  stead." 

''Sec.  848.  The  president  and  secretary  of  every  corpora- 
tion shall  annually  make  a  certificate  showing  the  condition 
of  the  affairs  of  the  corporation,"  etc. 

"Sec.  859.  If  the  president  or  secretary  of  any  such  cor- 
poration shall  neglect  or  refuse  to  comply  with  the  provisions 
of  section  848  and  to  perform  the  duties  required  of  them 
respectively,  the  persons  so  neglecting  or  refusing  shall  jointly 
and  severally  be  liable  to  an  action  founded  on  this  statute 
for  all  debts  of  such  corporation  contracted  during  the  period 
of  any  such  neglect  or  refusal." 

"Sec.  862.  If  the  directors  of  any  such  corporation  shall 
declare  and  pay  a  dividend  when  the  corporation  is  insolvent, 
or  any  dividend  the  payment  of  which  would  render  it  so,  the 
directors  assenting  thereunto  shall  be  jointly  and  severally 
liable  in  an  action  founded  on  this  statute  for  all  debts  due 
from  any  such  corporation  at  the  time  of  such  dividend. 

"Sec.  863.  If  the  president,  directors  or  secretary  of  any 
such  corporation  shall  intentionally  neglect  or  refuse  to  com- 
ply with  the  provisions  of  this  act,  and  to  perform  the  duties 
therein  required  of  them  respectivelj^  such  of  them  as  so 
neglect  and  refuse  shall  be  jointly  and  severally  liable,  in  an 
action  founded  ^^®  on  this  statute,  for  all  the  debts  of  such 
corporation  contracted  during  the  period  of  any  such  neglect 
or  refusal. 

"Sec.  864.  If  any  corporation,  organized  and  established 
under  the  authority  of  this  act,  shall  violate  any  of  its  pro- 
visions, and  shall  thereby  become  insolvent,  the  directors  or- 
dering or  assenting  to  such  violation  shall  be  jointly  and  sev- 
erally liable,  in  an  action  founded  on  this  statute,  for  all  debts 
contracted  after  such  violation  as  aforesaid." 

In  construing  section  859,  this  court  has  recognized  the  right 
of  the  creditor  to  bring  the  suit  against  the  officers  of  the  cor- 
poration :  Nebraska  Nat.  Bank  v.  Walsh,  68  Ark.  433,  82  Am. 
St.  Rep.  301,  59  S.  W.  952 ;  Beekman  Lbr.  Co.  v.  Ahem,  75 
Ark.  107,  86  S.  W.  842 ;  Myar  v.  Poe,  79  Ark.  465,  95  S.  W. 
1005;  Jones  v.  Harris,  90  Ark.  51,  117  S.  W.  1077. 
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It  is  true  that  in  Fletcher  v.  Eagle,  74  Ark.  585,  109  Am. 
St.  Eep.  100,  86  S.  W.  810,  a  case  precisely  similar  to  the  one 
at  bar,  the  suit  was  brought  by  the  creditors  in  the  name  of 
the  receiver  of  the  bank,  but  no  objection  was  made  on  that 
account,  and  the  case  turned  on  other  issues. 

In  the  case  of  Beekman  Lumber  Co.  v.  Ahem,  75  Ark.  107, 
86  S.  W.  842,  the  court  held  that  when  an  officer  fails  to  file 
the  annual  certificate  as  required  by  section  848,  and  upon 
discovering  his  oversight  files  it,  he  is  not  liable  for  debts 
thereafter  contracted  by  the  corporation  until  he  makes  an- 
other default  in  filing  another  statement.  The  reason  given 
for  such  holding  is  "that  it  was  the  intention  of  the  law  to 
make  it  to  the  interest  of  the  officer  to  file  his  statement  at 
as  early  a  day  as  possible,  when  he  discovers  the  oversight. ' ' 

The  object  of  each  of  the  statutes  is  to  make  the  officers 
named  therein  liable  for  the  debts  of  the  corporation  during 
the  period  of  their  neglect.  Liable  to  whom  ?  Manifestly,  to 
the  creditors  of  the  corporation;  for  any  other  rule  would 
ignore  the  real  policy  of  the  statute,  which  is  for  the  pro- 
tection of  the  creditor.  The  act  expressly  provides  that  the 
director  shall  be  liable  in  any  action  founded  on  the  statute 
for  certain  debts  of  the  corporation,  and  it  plainly  means  that 
he  is  liable  to  the  person  to  whom  the  debt  is  due.  In  each 
of  the  sections  of  the  statute  above  quoted,  the  liability  is 
directly  to  the  creditor,  and  not  to  the  corporation.  In  the 
case  of  Patterson  v.  Stewart,  41  Minn.  84,  16  Am.  St.  Rep. 
€71,  42  N.  W.  926,  4  L.  R.  A.  745,  the  supreme  court,  in  a 
well-considered  opinion  delivered  ^^^  by  Mr.  Justice  Llitchell, 
in  construing  a  similar  statute  of  the  state  of  Minnesota,  ex- 
pressly held  that  a  right  of  action  is  given  to  the  creditor 
directly  against  the  directors,  and  that  the  fact  that  the 
affairs  of  the  corporation  have  been  placed  in  the  hands  of  a 
receiver  neither  takes  away  nor  suspends  this  right  of  action : 
See,  also,  3  Thompson  on  Corporations,  sec.  4265.  In  such 
cases  the  decision  reached  must  come  from  the  terms  of  the 
statutes  themselves.  Hence  there  can  be  no  profit  in  review- 
ing decisions  based  upon  the  common  law,  or  upon  statutes 
unlike  those  now  under  consideration. 

The  most  serious  question  in  this  case  arises  upon  the 
merits,  and  is.  Did  the  court  err  in  directing  a  verdict  for 
the  plaintiffs? 

In  considering  this  question  we  must  determine  whether 
malfeasance  or  nonfeasance  on  the  part  of  the  directors  is  the 
test  of  their  liability.  This  action  is  founded  upon  sections 
863  and  864  of  our  statutes  quoted  above.  The  statute  creates 
the  duty  to  be  performed  by  the  directors,  and  the  liability 
that  attaches  for  a  failure  to  perform  that  duty.  It  changes 
the  rule  of  the  common  law,  and  is  therefore  the  exclusive 
test  of  liability.     Hence  it  will  not  be  pertinent  or  useful 
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to  consider  whether  the  defendants  are  liable  at  common  law, 
and  a  review  of  the  cases  based  upon  the  common  law  or  upon 
statutes  essentially  different  from  our  statutes  will  be  passed 

by. 

Our  statutes  in  question  have  been  construed  by  this  court 
in  the  case  of  Fletcher  v.  Eagle,  74  Ark.  585,  109  Am.  St.  Rep. 
100,  86  S.  W.  810.  Chief  Justice  Hill,  who  delivered  the 
opinion  of  the  court,  in  discussing  the  instructions  given  in 
the  case,  said:  "The  circumstances  mentioned  in  the  sixth  in- 
struction, and  they  are  sustained  by  the  evidence,  fully  au- 
thorized the  directors  to  have  implicit  confidence  in  England, 
and  justified  their  selection  of  him  as  president;  but  no  cir- 
cumstances justify  directors  in  committing  the  management 
of  the  bank  to  the  president,  further  than  the  duties  of  that 
ofSce  require.  No  matter  how  honest  and  capable  the  presi- 
dent is,  the  directors  have  their  duties  to  perform,  and  cannot 
fail  to  perform  them  because  their  confidence  in  the  president 
renders  them  unnecessary  in  their  opinion.  It  was  their  duty 
as  directors  to  perform  the  functions  required  of  them  by 
statute,  common  usage  and  the  by-laws  of  ^^^  the  corpora- 
tion, and  any  committal  of  management  to  the  president, 
which  meant  a  nonfulfillment  of  their  duties  as  directors,  was 
negligence  for  which  they  are  liable,  provided  other  facts 
fixing  their  liability  were  present":  See,  also,  Patterson  v. 
Stewart,  41  Minn.  84,  16  Am.  St.  Rep.  671,  42  N.  W.  926,  4 
L.  R.  A.  745. 

Section  841  requires  that  the  affairs  and  business  of  the 
corporation  shall  be  under  the  care  of,  and  shall  be  managed 
by,  the  directors  of  such  corporation. 

By  law  certain  duties  also  devolve  upon  the  cashier  of  a 
bank.  The  cashier  and  directors  of  a  bank  stand  in  a  recip- 
rocal relation  to  each  other.  The  duties  of  a  cashier  are  rather 
executive,  and  those  of  the  directors  administrative.  They 
have  the  power  to  appoint  a  cashier,  and  to  confer  upon  him 
the  powers  and  duties  usually  exercised  in  such  an  office; 
but  they  cannot  devest  themselves  of  the  duty  of  general 
supervision  and  control.  They  must  not  be  mere  figureheads, 
and  may  not  confide  the  exclusive  management  of  the  affairs 
of  the  bank  to  the  cashier.  They  cannot  rely  entirely  on  his 
good  faith  and  judgment,  and  thereby  escape  liability.  In 
short,  the  law,  by  positive  enactment,  makes  it  the  duty  of 
the  directors  to  manage  the  affairs  of  the  corporation ;  and 
they  cannot  discharge  that  duty  by  delegating  it  to  another 
person. 

Sections  863  and  864  do  not  make  the  directors  liable  for 
a  single  act  of  negligence,  however  inconsequential;  but  they 
make  them  liable  for  a  series  of  connected  acts  of  negligence 
continued  for  such  a  length  of  time  as  it  must  be  inferred  that 
their  acts  of  negligence  were  intentionaL 
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Tested  by  this  rule,  we  are  of  the  opinion  that  the  evidence 
in  this  case,  considered  in  its  most  favorable  light  to  the  de- 
fendants, renders  them  liable  under  our  statutes.  The  testi- 
mony taken  in  the  case  was  very  voluminous,  and  embraced 
a  vast  amount  of  details  in  connection  with  the  conduct  of 
the  affairs  of  the  bank. 

Having  reached  the  conclusion  that  the  undisputed  evidence 
in  the  case  makes  the  directors  liable,  it  will  not  be  necessary 
to  abstract  all  of  the  testimony,  but  only  to  state  the  sub- 
stance of  that  part  of  it  that  goes  to  fix  the  liability  of  the 
defendants. 

The  Bank  of  Newport  was  organized  in  1899,  with  a  capital 
stock  of  $50,000,  fifty  per  cent  of  which  was  paid  up,  for  the 
333  purpose  of  doing  a  general  banking  business.  It  con- 
ducted its  business  as  a  bank  until  the  thirtieth  day  of  April, 
1906,  at  which  time  it  applied  to  the  chancellor  of  the  Jackson 
chancery  court  in  vacation  for  a  receiver,  stating  in  its  peti- 
tion therefor  that  it  was  insolvent.  Alcorn  Ferguson  and 
T.  D.  Kinman  were  appointed  receivers.  At  the  time  of  its 
application  for  a  receiver  the  plaintiffs  were  depositors  of  the 
bank,  and  the  defendants  were  its  directors.  Almost  from 
its  inception  C.  B.  Kelley,  and  the  Kelley  Lumber  Company, 
of  which  he  was  the  principal  stockholder,  were  the  principal 
borrowers  from  the  bank.  The  indebtedness  of  the  Kelley 
Lumber  Company,  and  the  various  other  subsidiary  corpora- 
tions chiefly  owned  by  C.  B.  Kelley,  increased  their  debt  to 
the  bank  by  progression.  In  the  statement  for  1902  the  in- 
debtedness of  the  Kelley  companies  to  the  bank  had  increased 
to  over  $70,000.  The  statement  for  1903  shows  the  amount 
to  exeeed  $120,000.  For  1904  the  bank's  statement  shows  that 
it  had  increased  to  $157,415,  and  for  1905  it  had  reached  the 
sum  of  $162,197.43.  The  condition  of  the  bank  on  April  28, 
1906,  the  time  of  its  failure,  in  short  was  as  follows:  Liabil- 
ities, $241,684;  assets,  $324,154.44;  Kelley  indebtedness, 
$174,646.94. 

The  Kelley  indebtedness  was  never  secured  by  anything 
except  the  stock  of  the  various  companies.  In  September, 
1903,  it  had  reached  the  sura  of  $80,000.  V.  Y.  Cook,  then 
one  of  the  directors  of  the  bank,  began  to  complain  of  this 
increase,  and  ordered  it  stopped.  In  November  of  that  year 
he  resigned.  All  the  directors  knew  that  the  Kelley  indebt- 
edness was  rapidly  increasing,  and  that  no  security  other 
than  the  stock  of  the  companies  was  being  given  to  the  bank. 
They  knew  that  the  Kelley  Lumber  Company  was  in  the 
business  of  running  a  sawmill,  and  that  the  ability  to  pay 
the  debt  depended  upon  the  profits  of  the  business.  All  of 
the  directors  had  been  in  office  since  1903,  and  most  of  them 
for  several  years  prior  to  that  time.  They  all  knew  and 
recognized    the    hazard    of    the    enterprise    engaged  in  by 
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Kelley.  They  talked  over  the  situation  in  1903,  and  knew 
that  the  debt  was  being  rapidly  increased.  They  knew 
that  prospect  of  paying  the  Kelley  indebtedness  depended 
entirely  upon  the  profits  to  be  made  by  the  companies.  They 
knew  that  the  failure  of  the  bank  would  cause  the  failure 
of  the  Kelley  corporations,  ^^^  and  must  have  known  that 
if  the  Kelley  companies  increased  their  indebtedness,  it 
would  mean  the  insolvency  of  the  bank,  yet  they  took  no 
steps  to  obviate  the  impending  danger  to  the  solvency  of  the 
bank.  They  say  they  relied  entirely  in  the  matter  upon  the 
cashier.  No  more  than  one-half  of  the  subscribed  capital 
stock  was  ever  paid  up.  Here  we  have  the  anomalous  condi- 
tion of  directors,  whose  duty  it  Avas  to  manage  the  affairs 
of  the  bank,  allowing  the  cashier  to  lend  to  one  man  and  his 
various  enterprises,  without  security,  sums  of  money  largely 
in  excess  of  the  capital  stock  of  the  bank,  and  to  continue 
that  course  of  dealing  for  a  period  of  several  years. 

In  1903  the  debt  had  been  increased  to  $80,000.  With  a 
knowledge  of  this  fact,  they  still  permitted  the  cashier  to 
pursue  the  same  reckless  course  of  dealing,  so  that  at  the 
time  of  the  failure  of  the  bank  the  indebtedness  had 
increased  to  the  sum  of  $174,646.94.  The  inevitable  result 
of  such  management  of  the  affairs  of  the  bank  was  the 
insolvency  of  the  bank  and  of  the  Kelley  Lumber  Company 
and  its  subsidiary  corporations.  Reasonable  minds  could 
come  to  no  other  conclusion,  and  the  defendants  must  be 
presumed  to  have  intended  the  natural  and  probable  conse- 
quences of  such  acts  of  negligence  on  their  part  which  con- 
tinued for  a  period  of  several  years,  and  to  have  assented 
to  the  negligent  acts  of  the  cashier.  To  hold  otherwise 
would  be  to  say  that  the  statute  imposes  no  duty  on  the 
directors  other  than  to  elect  a  cashier  whom  they  believe  to 
be  competent,  and  then  to  turn  over  to  him  the  management 
of  the  bank.  Such  was  not  the  intention  of  our  lawmakers. 
They  prescribed  certain  positive  duties  upon  the  directors, 
and  imposed  certain  liabilities  upon  them  for  the  intentional 
neglect  of  these  duties,  and  for  assenting  to  such  violation 
whereby  the  corporation  becomes  insolvent;  and  we  are  of 
the  opinion  that  the  facts  and  circumstances  in  this  case 
will  lead  all  fair-minded  men  to  believe  that  the  directors 
must  have  known  that  their  neglect  of  their  duties  would 
lead  to  the  insolvency  of  the  bank.  Therefore,  there  was  no 
question  of  fact  to  be  submitted  to  the  jury,  and  the  trial 
court  was  right  in  directing  a  verdict  for  the  plaintiffs. 

Having  reached  this  conclusion  from  the  evidence,  admit- 
tedly competent,  it  is  not  necessary  to  review  the  assign- 
ments ^^^  of  error  in  regard  to  the  admission  and  exclusion 
of  evidence;  for  no  prejudice  could  have  resulted  to  the 
defendants  in  that  regard. 
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Finding  no  prejudicial  error  in  the  record,  the  judgment 
will  be  affirmed. 


The  Statutory  Liabilities  of  Officers  of  a  Corporation  for  failure  to 
perform  or  for  negligently  performing,  their  duties  is  discussed  in  the 
note  to  Attrill  v.  Huntington,  14  Am.  St.  Eep.  352,  and  in  the  subse- 
quent cases  of  Nebraska  Nat.  Bank  v.  Walsh,  68  Ark.  433,  82  Am.  St. 
Rep.  301;  Murphy  v.  Penniman,  105  Md.  452,  121  Am.  St.  Rep.  583; 
Westinghouse  Elec.  etc.  Co.  v.  Reed,  194  Mass.  590,  120  Am.  St.  Rep. 
576.  As  to  the  rights  of  creditors  to  enforce  the  liability  of  directors 
for  their  acts  in  violation  of  law,  where  a  receiver  for  the  corporation 
has  been  appointed,  see  Patterson  v.  Stewart,  41  Minn.  84,  16  Am.  St. 
Rep.  671. 

Directors  of  a  Corporation  have  no  right  to  commit  the  management 
of  the  affairs  of  the  company  to  a  cashier,  president,  or  other  officer, 
or  to  a  committee  of  their  own  number,  and  thereafter  take  no  steps 
to  keep  themselves  informed  of  what  is  being  done  with  the  corporate 
assets  and  the  property  of  depositors  and  others  intrusted  to  its  care; 
and  if  they  do  so,  and  money  or  other  property  i&'  lost  through  specula- 
tion, misconduct,  or  reckless  extravagance,  which  reasonable  care  and 
attention  on  their  part  would  have  prevented,  they  are  answerable: 
See  the  note  to  Marshall  v.  Farmers  etc.  Sav.  Bank,  17  Am.  St.  Rep. 
100;  Fletcher  v.  Eagle,  74  Ark.  585,  109  Am.  St.  Eep.  100. 


BOAED  OF  DIRECTORS  OF  ST.  FRANCIS  LEVEE  DIS- 
TRICT V.  BARTON. 

[92  Ark.  406,  123  S.  W.  382.] 

STATUTE  OF  LIMITATIONS — ^When  Begins  to  Run  Against 
Nuisance. — Whenever  a  nuisance  is  of  a  permanent  character  and  its 
construction  and  continuance  are  necessarily  an  injury,  the  damage  is 
original,  and  may  be  at  once  fully  compensated.  In  such  a  case  the 
statute  of  limitations  begins  to  run  from  the  construction  of  the 
nuisance.  But  when  the  construction  and  continuance  are  not  neces- 
sarily injurious,  but  may  or  may  not  be  so,  the  injury  to  be  com- 
pensated in  a  suit  is  only  the  damage  that  has  happened,  and  there 
may  be  successive  recoveries  as  there  are  successive  injuries.  In  such 
event  the  statute  begins  to  run  from  the  happening  of  the  injury 
complained  of.     (p.  193.) 

STATUTE  OF  LIMITATIONS— Obstruction  of  Water  by  Levee. 
Where  an  embankment  built  across  bayous  and  streams  completely 
stops  the  drainage  of  adjacent  lands,  the  injury  is  permanent  and  orig- 
inal. Damages  therefor  should  be  sought  in  one  action,  and  the  stat- 
ute of  limitations  begins  to  run  from  the  time  of  the  construction, 
although  the  injurious  effects  on  land  and  crops  are  not  at  once  ap- 
parent,    (pp.  195,  196.) 

WATERS — Injury  to  Crops  from  Obstruction. — Where  an  em- 
bankment built  across  bayous  and  streams  completely  stops  the  drain- 
age of  adjacent  lands,  the  injury  is  a  permanent  injury  to  the  land, 
not  to  the  crops  subsequently  planted  thereon,  and  a  tenant  who  has 
no  interest  therein  at  the  time  of  such  injury  has  no  cause  of  action 
on  account  of  the  waters  overflowing  his  crop.     (p.  196.) 
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H.  F.  R-oleson,  for  the  appellant. 
A.  B.  Sliafer,  for  the  appellee. 

407  Mcculloch,  C.  J.  This  is  an  action  at  law  insti- 
tuted on  April  1,  1908,  by  Chas.  G.  Barton  and  another, 
partners  as  Barton  Brothers,  against  Board  of  Directors  of 
St,  Francis  Levee  District,  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the  construction  of  a  solid 
embankment  across  certain  lakes  and  bayous,  thereby 
obstructing  the  lakes  so  as  to  cause  water  to  be  impounded 
in  said  lakes  and  bayous,  eventually  overflowing  lands  cul- 
tivated by  plaintiffs.  They  allege  in  substance  that  they 
own  a  lease  for  term  of  years  (including  the  years  1906  and 
1907)  on  a  farm  in  Crittenden  county,  Arkansas,  containing 
about  two  thousand  acres,  adjoining  the  levee  constructed 
by  defendant  levee  district ;  that  prior  to  the  construction  of 
the  levee  in  1899  water  flowing  on  these  lands  drained  into 
various  sinks,  depressions,  lakes  and  bayous  near  thereto, 
and  finally  found  its  way  into  Big  lake  and  Marion  lake, 
thence  through  bayous  which  were  natural  streams  and 
drains  into  the  Mississippi  river;  that  the  levee  was  con- 
structed and  maintained  as  a  solid  embankment  across  these 
lakes,  bayous  and  natural  drains,  so  as  to  ''^^  entirely  stop 
the  escape  of  any  water;  that  afterward  rain  water  and  seep 
water  in  great  quantities  began,  on  account  of  said  stoppage 
of  the  outlets,  to  become  impounded  in  the  lakes  and  bayous 
until  the  year  1906,  when,  during  that  year  and  the  year 
1907,  it  encroached  upon  the  lands  leased  and  cultivated  by 
plaintiffs,  and  rendered  six  hundred  acres  of  it  unfit  for 
cultivation  during  those  years,  and  it  also  destroyed  and 
injured  crops  and  made  part  of  the  plantation  inaccessible. 
They  also  alleged  that  the  damages  were  not  at  first  appar- 
ent, and  did  not  become  apparent  until  the  spring  of  1906, 
when  water  began  to  be  impounded  in  the  lakes  and  bayous 
on  account  of  the  stoppage  of  the  drains. 

Defendant  answered,  admitting  that  the  levee  was  con- 
structed in  the  year  1899  as  a  solid  embankment  across  the 
streams,  bayous  and  drains,  but  alleged  that  the  levee  was 
constructed,  and  has  been  constantly  maintained,  in  the  best 
manner  known  to  engineering  skill  and  experience,  and  that 
no  negligence  has  been  committed  in  that  respect.  Among 
other  defenses,  the  answer  alleges  that  plaintiff's  cause  of 
action  did  not  accrue  within  three  years  next  before  the 
commencement  of  the  action,  and  the  statute  of  limitation 
was  pleaded. 

There  was  a  trial  before  a  jury,  which  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiffs  for  the  recovery  of 
damages,  and  defendant  appealed. 


Nov.  1909.]       Board  of  Directors  v.  Barton.  193 

The  levee  was  constructed  in  tlie  year  1899  as  a  solid 
embankment  across  all  lakes,  bayous,  streams  and  drainways 
of  every  kind,  thus  totally  and  completely  obstructing  the 
passap:e  of  water  into  the  Mississippi  river,  and  it  has  been 
continuously  maintained  in  that  condition  up  to  the  present 
time.  It  was  expressly  agreed  by  plaintiffs'  counsel  during 
the  progress  of  the  trial  that  the  levee  was  properly  con- 
structed, thus  eliminating  the  question  of  negligence  from 
the  case.  No  change  was  made  in  the  levee  after  that  time, 
and  defendants  have  done  nothing  since  the  levee  was 
originally  constructed  in  1899  to  cause  damage  to  plaintiffs' 
lands  or  crops.  Was  the  right  of  action  barred  when  this 
action  was  commenced  in  1908? 

Plaintiffs'  theory  of  the  case  is  that,  though  the  levee  was 
constructed  as  a  solid  embankment  more  than  three  years 
before  the  commencement  of  this  action,  and  thus  consti- 
tuted a  total  obstruction  to  drainage,  the  injury  did  not 
become  apparent  until  '***^  within  a  period  of  less  than  three 
years  before  the  action  was  commenced,  and  that  it  was 
therefore  not  barred.  There  was  testimony  introduced  by 
the  plaintiffs  tending  to  support  this  contention  of  fact,  and 
the  court  submitted  the  case  to  the  jury  on  that  theory. 

There  is  perhaps  no  subject  of  the  law  about  which  there 
is  a  greater  conflict  of  judicial  opinion  than  the  one  concern- 
ing the  application  of  the  statute  of  limitations  to  injuries 
of  this  character,  and  scarcely  any  class  of  cases  present 
such  difficulties  for  the  application  of  settled  principles. 
This  court  has,  in  the  case  of  St.  Louis  etc.  Ry.  Co.  v.  Biggs, 
52  Ark.  240,  20  Am.  St.  Rep.  174.  12  S.  W.  331,  6  L.  R.  A.  804, 
laid  down  general  rules,  which  have  been  steadily  adhered 
to,  though,  as  already  stated,  the  application  of  those  rules 
in  the  nature  of  each  case  have  presented  many  difficulties. 
The  court  there  said:  "Whenever  the  nuisance  is  of  a  per- 
manent character,  and  its  construction  and  continuance  are 
necessarily  an  injury,  the  damage  is  original,  and  may  be  at 
once  fully  compensated.  In  such  case  the  statute  of  limita- 
tions begins  to  run  upon  the  construction  of  the  nuisance. 
....  But  when  such  structure  is  permanent  in  its  character, 
and  its  construction  and  continuance  are  not  necessarily 
injurious,  but  may  or  may  not  be  so,  the  injury  to  be  com- 
pensated in  a  suit  is  only  the  damage  which  has  happened ; 
and  there  may  be  as  many  successive  recoveries  as  there  are 
successive  injuries.  In  such  case  the  statute  of  limitations 
begins  to  run  from  the  happening  of  the  injury  complained 
of." 

In  the  application  of  these  rules  this  court  has  repeatedly 
held  in  cases  where  obstructions  to  drainage  were  total  and 
permanent,  such  as  by  the  building  of  a  solid  embankment 
across  a  drain,  either  natural  or  artificial,  that  the  damage  is 
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original,  and  must  be  fully  compensated  in  one  action. 
Thus,  in  St.  Louis  etc.  Ry.  Co.  v.  Morris,  35  Ark.  622,  where 
"a  solid  roadbed  embankment  was  built  across  a  wet 
weather  stream  which  drained  an  area  of  several  square 
miles,"  this  court  held  that  the  damages  were  original,  and 
that  the  action  for  a  recovery  thereof  must  be  commenced 
within  three  years  from  the  time  the  embankment  was  com- 
pleted. In  St.  Louis  etc.  Ry.  Co.  v.  Anderson,  62  Ark.  360, 
35  S.  W.  791,  the  defendant  had  closed  up  a  trestle  over 
a  ditch  near  the  plaintiff's  farm,  thereby  stopping  ^***  the 
drainage  of  water  from  the  farm,  and  the  court  held  that 
the  damage  was  original.  In  the  opinion  the  court  said: 
"So  in  this  case  the  obstruction  of  the  ditch  was  permanent; 
that  is,  it  will  continue  without  change  from  any  cause 
except  human  labor.  The  effect  of  it  was  to  restore  the 
land  drained  to  the  condition  in  which  it  was  before  the 
ditch  was  dug.  Its  present  and  future  effect  upon  the  land 
could  be  ascertained  with  reasonable  certainty.  The  damage 
was  original,  and  susceptible  of  immediate  estimation.  'No 
lapse  of  time  was  necessary  to  develop  it.'  It  was  the  differ- 
ence between  the  value  of  the  land  as  it  would  have  been 
with  the  ditch   open  and  the  value   of  it  with  the   ditch 

closed As  the  law  does  not  favor  the  multiplicity  of 

suits,  and  all  damages  which  will  be  sustained  as  the  neces- 
sary result  of  the  filling  of  the  ditch  in  question,  and  are 
recoverable,  could  have  been  estimated  at  the  time  of  such 
obstruction,  from  the  effect  of  it  upon  the  value  of  the  land, 
only  one  action  should  be  brought  therefor,  and  that  within 
three  years  after  the  ditch  was  closed  up." 

This  rule  was  again  clearlv  recognized  in  Chicago  etc.  R. 
Co.  V.  MeCutchen,  80  Ark.  235,  96  S.  W.  1054.  In  that  case 
the  judges  here  differed  as  to  what  facts  the  testimony  estab- 
lished. A  majority  concluded  that  the  railroad  had  not 
built  an  embankment  across  the  ditch  and  closed  it  up,  but 
had  merely  been  guilty  of  negligence  in  allowing  dirt  to  slide 
off  the  roadbed  into  the  ditch  and  fill  it  up  from  time  to 
time;  so  we  held  that  the  damage  was  not  original,  and 
that  there  could  be  successive  recoveries  for  each  successive 
injury.  Chief  Justice  Hill  differed  as  to  the  facts.  He 
thought  that,  according  to  the  testimony,  the  ditch  had  been 
filled  up  for  more  than  three  years,  and  that  the  injury  was 
permanent  and  the  damages  original.  Therefore  he  dis- 
sented. In  the  opinion,  after  referring  to  the  other  decisions 
of  this  court  on  the  subject,  we  said:  "The  distinction 
between  the  Anderson  case  and  those  last  cited  is  that  in 
the  former  there  was  a  complete  obstruction  of  the  drain- 
way,  thus  creating  a  permanent  obstruction  which  necessar- 
ily caused  a  permanent  injury,  whilst  in  the  latter  there 
was  only  a  partial  obstruction  which  rendered  the  drainway 
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insufficient  at  times,  and  made  the  future  injury  dependent 
upon  the  seasons  and  the  quantity  of  rainfall." 

'^^^  The  same  principle  was  also  applied  in  Turner  v.  Over- 
ton, 86  Ark.  406,  111  S.  W.  270,  20  L.  K  A.,  N.  S.,  894,  where 
damages  were  sought  to  be  recovered  for  straightening  the 
channel  of  a  creek,  thus  accelerating  the  current  and  causing 
it  to  overflow  plaintiff's  land.  We  held  that  the  damage 
was  original,  and  must  be  recovered  in  an  action  commenced 
within  three  years  after  the  channel  was  changed. 

Gould,  in  his  work  on  Waters,  section  416,  says:  ''The 
plaintiff  is  required  to  recover  in  one  suit  the  entire  dam- 
ages, present  and  prospective,  caused  by  the  defendant's  act. 
Injuries  caused  by  permanent  structures  infringing  upon  the 
plaintiff's  rights  in  his  land,  such  as  railroad  embankments, 
culverts  and  bridges,  permanent  dams  and  permanent  pollu- 
tions of  water,  fall  in  this  class." 

We  find  the  following  statement  of  the  law  on  this  subject 
in  Farnham  on  Water  and  Water  Eights,  volume  2,  section 
586:  "The  rule  that  every  continuance  of  a  nuisance  is  a 
fresh  nuisance  should  have  no  application  in  case  of  per- 
manent nuisances  of  this  class,  any  more  than  it  should  be 
contended  that  a  trespass  upon  the  land  and  erection  of  a 
structure  there  should  constitute  a  fresh  trespass  every 
moment  it  was  continued,  for  the  purpose  of  extending  the 
time  within  which  the  action  could  be  brought.  And  there 
are  cases  which  have  applied  the  true  rule  that,  in  case  the 
dam  is  a  permanent  one,  the  limitation  period  will  begin  to 
run  against  the  right  of  action  to  recover  damages  for  the 
injuries  from  the  time  the  dam  was  built.  The  rule  that  the 
statute  of  limitations  is  not  available  to  defeat  an  action  for 
damages  for  the  flooding  of  land  until  the  right  to  flood  it 
has  been  acquired  by  prescription,  since  every  continuance 
of  the  injury  is  a  fresh  nuisar.ce,  is  a  mere  arbitrary  rule 
invented  by  the  courts  to  meet  the  necessities  of  an  appar- 
ently hard  case.  The  difficulty  seems  to  be  that  the  courts 
have  confounded  two  distinct  rights  of  action.  As  was  seen 
in  a  preceding  section,  it  is  held  that  ejectment  will  not  lie 
to  destroy  an  inchoate  flowage  easement.  To  avoid  the  effect 
of  that  ruling,  the  courts  whicl\  apply  the  successive  injury 
doctrine  in  order  to  prevent  the  acquisition  of  an  easement 
in  real  estate  in  less  than  the  prescriptive  period  hold  that 
the  nuisance  is  a  continuing  one,  and  that  the  action  may  be 
brought  at  any  time  ^^^  until  the  right  to  maintain  it  has  been 
acquired  by  prescription.  The  latter  holding  seems  illogical. 
If  a  permanent  obstruction  is  erected  so  that  it  casts  water 
across  the  boundary  line  on  to  the  land  of  the  upper  owner, 
the  injury  is  complete  at  the  time  the  obstruction  is  erected 
and  the  injury  done":  See,  also.  Gulf  etc.  Ky.  Co.  v.  Mosely, 
161  Fed.  72,  88  C.  C.  A.  236,  and  extended  note  in  20  L.  R. 
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A.,  N.  S.,  885 ;  Priebe  v.  Ames,  104  Minn.  419,  116  N.  W.  829, 
and  note  in  17  L.  R.  A.,  N.  S.,  206;  Central  Branch  Union 
Pac.  R.  R.  Co.  V.  Twine,  23  Kan.  585,  33  Am.  Rep.  203 ;  Fowle 
T.  New  Haven  &  N.  Co..  107  Mass.  352. 

Learned  counsel  for  plaintiflE  relies  on  the  case  of  Barnett 
V.  St.  Francis  Levee  District,  125  Mo.  App.  61,  102  S.  W. 
583,  decided  by  the  St.  Louis  court  of  appeals,  where  it  was 
held  that  "the  right  of  action  for  the  negligent  construction 
of  a  levee,  in  that  it  was  built  as  a  solid  bank  of  earth  across 
an  outlet  of  a  lake,  instead  of  having  a  flood-gate  for  drain- 
age purposes,  whereby  water  which  would  have  drained  off 
Avas  caused  to  overflow  lands,  does  not  accrue  when  the  levee 
is  built,  but  when  the  overflow  actually  occurs." 

There  is  a  distinction  between  that  case  and  the  one  now 
before  us,  in  the  fact  that  it  was  found  that  damages  w^ere 
caused  by  the  negligent  construction  of  the  levee,  whereas 
in  the  present  ease  it  is  conceded  that  there  has  been  no 
negligence.  But,  whether  that  distinction  is  a  controlling 
one  or  not,  the  decision  of  the  Missouri  court  is  in  conflict 
with  several  of  our  own  decisions,  and  it  affords  no  reason 
for  us  to  change  the  settled  doctrine  of  this  court. 

The  undisputed  evidence  establishes  the  fact  that  the 
levee  was  constructed  in  1899,  about  nine  years  before  the 
commencement  of  this  action.  The  embankment  was  built 
across  those  streams  and  bayous,  and  completely  stopped 
the  drainage.  Whatever  damage  accrued  to  adjoining  lands 
was  done  then,  for  the  construction  of  the  embankment 
necessarily  caused  injury  to  all  lands  drained  by  those 
streams  and  bayous,  though  the  exact  amount  of  damage  to 
crops  from  year  to  year  could  not  with  certainty  be  then 
determined.  But  the  injury  to  the  lands  was  a  permanent 
one,  and  the  damages  were  original,  and  compensation 
should  have  been  sought  in  one  action  brought  within  the 
period  of  limitation.     The  action  was  barred. 

^*^  It  would  perhaps  be  more  accurate,  instead  of  saying 
that  plaintiffs'  cause  of  action  was  barred,  to  say  that  the 
injur}^  done  by  the  construction  of  the  levee  in  1899  was  a 
permanent  injury  to  the  land,  and  not  to  the  crops  subse- 
quently planted  and  grown  thereon;  and,  as  plaintiffs  did 
not  own  the  land,  and  had' no  interest  therein  at  the  time 
the  injury  w^as  inflicted,  no  cause  of  action  ever  arose  in 
their  favor. 

The  defendants  also  pleaded  the  bar  of  a  special  statute 
of  limitation,  enacted  by  the  General  Assembly  of  1905  with 
reference  to  damage  caused  by  the  St.  Francis  Levee  Dis- 
trict (p.  152,  sec.  10),  and  the  court  sustained  a  demurrer  to 
the  plea ;  but  as  counsel  on  neither  side  have  discussed  that 
question  here,  we  do  not  deem  it  necessary  to  pass  on  the 
question  of  the  effect  or  validity  of  that  statute.     As   the 
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evidence    affirmatively    shows  that  the  cause  of  action  is 
barred,  it  is  useless  to  remand  the  case  for  a  new  trial. 
Judgment  is  therefore  reversed  and  cause  dismissed. 


The  Bunning  of  the  Statute  of  Limitations  against  a  cause  of  action 
for  interfering  with  the  flow  of  water  by  constructing  an  embankment 
is  considered  in  the  note  to  In  re  Estate  of  Hanlin,  126  Am.  St.  Rep. 
953,  954. 

The  Question  When  a  Nuisance  will  Support  More  Than  One  Becovery 
is  considered  in  the  note  to  American  Locomotive  Co.  v.  Hoffman,  128. 
Am.  St.  Eep.  959. 


COLLINS  V.  SOUTHERN  BRICK  COMPANY. 

[92  Ark.  504,  123  S.  W.  652.] 

CORPORATION — Stock    Subscription,    Parol    to    Explain. — A 

subscriber  to  stock  in  a  corporation  cannot  show  by  parol  evidence 
that  his  subscription  was  upon  a  condition  that  has  not  been  per- 
formed,    (p.  199.) 

J.  W.  Blackwood,  for  the  appellant. 

Wiley  &  Clayton,  for  the  appellee. 

505  McCULLOCH,  C.  J.  This  is  an  action  instituted  in 
the  chancery  court  of  Pulaski  county  by  the  Southern  Brick 
Company,  a  domestic  corporation,  against  E.  T.  Collins,  to 
recover  on  a  note  executed  by  the  latter  for  the  amount  of 
his  stock  subscription,  and  to  enforce  a  lien  on  the  stock  cer- 
tificate. The  defendant  filed  an  answer  and  cross-complaint,^ 
in  which  he  alleged  that  he  5o<>  subscribed  for  the  stock  and 
executed  the  note  on  condition  that  he  would  be  made  man- 
ager of  the  business  of  the  corporation  when  organized,  and 
that  said  condition  had  not  been  performed.  He  alleged 
that  two  of  the  promoters  of  the  corporation,  Butler  and 
"Wayman,  solicited  his  subscription,  and,  with  the  knowledge 
and  consent  of  the  other  promoters,  represented  to  him  that 
if  he  subscribed  for  the  stock  to  the  amount  of  $2,000  he 
would  be  made  manager  of  the  corporation  when  organ- 
ized, and  that  he  subscribed  the  amount  on  that  condition. 
He  also  alleged  that  at  the  organization  of  the  corporation, 
and  when  he  executed  the  note  for  the  amount  of  his  sub- 
scription, the  matter  of  his  employment  was  again  discussed, 
and  it  was  agreed  that  he  should  be  made  manager.  The 
case  was  heard  on  the  depositions  of  numerous  witnesses, 
and  from  the  decree  rendered  in  favor  of  the  plaintiff 
defendant  appeals. 
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Another  action  against  several  others,  to  recover  on  a 
joint  note  executed  for  a  stock  subscription,  was  consoli- 
dated with  the  first-named  case,  and  a  decree  was  rendered 
in  favor  of  the  plaintiff,  from  which  defendant  Collins  also 
appeals.  The  defense  in  that  case  was  different  from  the 
defense  in  this,  but  defendant  now  concedes  that  the  findings 
in  that  case  were  not  against  the  preponderance  of  the  tes- 
timony, and  that  the  decree  should  be  affirmed.  The  first- 
named  case  only  will  be  discussed. 

G.  M.  Hampton,  E.  R.  Buster  and  B.  H.  Woods  owned  a 
brick  plant  at  Kingsland,  Arkansas,  which  was  not  very 
successful  because  of  the  scarcity  or  poor  quality  of  the  brick 
clay  at  that  place.  There  is  evidence  that  B.  W.  Green, 
George  Reaves,  A.  D.  Beach  and  R.  C.  Butler,  of  Little  Rock, 
owned  lands  near  that  city  on  which  was  situated  an  excel- 
lent quality  of  brick  clay.  These  parties  were  brought 
together  in  negotiations  for  a  plan  to  bring  the  Kingsland 
plant  to  the  clay  lands  near  Little  Rock  and  operate  it. 

A  plan  was  proposed  to  organize  a  corporation  to  acquire 
both  the  brick  plant  and  the  clay  lands,  for  the  purpose  of 
operating  the  business.  The  Fordyce  parties  proposed  to 
put  in  the  Kingsland  plant  at  an  estimated  value  of  $30,000, 
and  to  take  that  amount  of  stock  in  the  new  corporation,  as 
well  as  to  subscribe  for  a  certain  amount  of  cash  stock,  and 
that  the  Little  Rock  parties  should  procure  subscriptions 
507  fQj.  a  certain  amount  of  cash  stock.  Growing  out  of 
these  negotiations  and  proposals,  the  plaintiff  corporation. 
Southern  Brick  Company,  was  organized.  The  Little  Rock 
parties  turned  over  to  R.  C.  Butler  the  task  of  procuring 
sufficient  subscriptions  to  take  up  the  amount  of  stock  to  be 
subscribed  here,  and  Butler  secured  the  assistance  of  C.  L. 
Wayman  in  the  undertaking.  The  amount  of  subscriptions 
secured  here  and  at  Fordyce  aggregated  $67,300,  which 
included  the  subscriptions  of  R.  C.  Butler,  C.  L.  Wayman, 
B.  W.  Green  and  defendant  Collins.  All  of  the  subscribers 
signed  a  written  subscription  agreement  to  take  the  amount 
of  stock  set  opposite  their  respective  signatures.  Butler  and 
Wayman  solicited  and  obtained  the  subscription  of  defendant 
Collins.  After  repeated  interviews,  in  which  they  sought  to 
interest  him,  they  stated  to  him  that  they  wanted  him  to 
be  manager  of  the  new  concern,  and  he  replied  that  he  did 
not  want  any  stock  unless  he  should  be  manager,  but  that 
if  they  wanted  him  to  be  manager  he  would  take  $2,000. 
This  is  undisputed,  and  it  is  not  contended  that  any  repre- 
sentations were  made  to  defendant  further  than  as  above 
stated. 

Sometime  later  the  subscribers  met  in  Butler's  office  in 
Little  Rock  for  the  purpose  of  organizing  the  corporation. 
At  that  meeting  defendant  executed  the  note  in  suit  to  cover 
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the  amount  of  stock  he  had  subscribed,  and  there  is  testi- 
mony that  he  and  Hampton  had  a  conversation  in  which  the 
latter  promised  that  he  should  be  manager  at  a  salary  of 
$100  per  month  for  the  first  two  months,  and  $125  per  month 
thereafter.  There  is,  however,  a  conflict  as  to  this,  and 
the  preponderance  of  the  evidence  seems  to  be  against  it. 

The  contention  of  the  defendant  that  he  is  not  bound  by 
his  stock  subscription  notes,  which  was  based  on  the  alleged 
unperformed  condition  that  he  w^as  to  be  made  manager  of 
the  business  when  organized,  cannot  be  sustained,  for  the 
well-recognized  reason  that  a  condition  resting  in  parol  can- 
not be  ingrafted  on  a  written  stock  subscription.  The 
written  agreement  signed  by  the  subscribers  constituted  a 
contract  between  them,  the  mutuality  of  the  agreement 
being  the  consideration ;  and  it  cannot  be  varied  nor  contra- 
dicted by  parol  testimony,  nor  can  an  oral  agreement  or 
condition  be  ingrafted  upon  it:  jMississippi  etc.  R.  R.  Co.  v. 
Cross,  20  Ark.  443;  1  Cook  on  Corporations,  6th  ed.,  sees. 
77,  81,  ^*^^  137;  1  Morawetz  on  Corporations,  sec.  77;  2 
Beach  on  Private  Corporations,  sec.  531 ;  10  Cyc.  413-415 ; 
26  Am.  &  Eng.  Ency.  of  Law,  911,  and  cases  cited. 

"Under  the  general  rule  of  evidence  that  a  written  agree- 
ment cannot  be  varied  or  added  to  by  parol  evidence,  it  is 
not  competent  for  a  subscriber  to  stock  to  allege  that  he  is 
but  a  conditional  subscriber.  The  condition  must  be  inserted 
in  the  writing  in  order  to  be  effectual":  1  Cook  on  Cor- 
porations, sec.  81. 

"A  subscription  for  shares  in  a  corporation  is  a  contract 
in  writing,  and  therefore  cannot  be  proved  by  parol  evidence 
until  the  absence  of  the  original  has  been  accounted  for. 
Xor  can  the  terms  of  the  contract  entered  into  by  a  sub- 
scriber be  varied  by  parol  evidence  of  a  special  agreement 
or  condition  made  prior  to  or  contemporaneous  with  the 
subscription":  1  Morawetz  on  Corporations,  sec.  77. 

''Parol  evidence  is  not  admissible  to  vary  the  terms  of  a 
subscription  to  the  capital  stock  of  a  corporation,  or  to  show 
a  discharge  therefrom  in  any  manner  other  than  that 
required  by  the  terms  of  subscription,  charter  and  by-laws. 
All  separate  agreements  and  conditions  made  at  the  time  of 
subscribing,  which  are  inconsistent  with  the  written  con- 
tract, are  void,  whether  they  be  verbal  or  are  contained  in  a 
separate  written  contract":  2  Beach  on  Private  Corpora- 
tions, sec.  531. 

This  rule  does  not,  however,  exclude  parol  proof  of  such 
misrepresentations  or  fraud  as  would  vitiate  the  contract; 
but  the  proof  in  this  case  is  far  from  establishing  fraud  in 
the  procurement  of  the  defendant's  subscription.  The  state- 
ments of  Butler  and  Wayman  to  him  only  expressed  their 
desire  that  he  should  be  manager,  and  at  most  amounted  to 
a  promise  that  he  should  be  made  manager.     The  proof  fails 
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to  show  that  they  were  authorized  by  anyone  to  make  such 
a  promise,  much  less  by  all  the  other  subscribers.     No  such 
state  of  facts  is  shown  as  would  authorize  a  court  of  equity 
to  grant  relief  from  the  contract  on  account  of  fraud. 
Both  of  the  decrees  against  the  defendant  are  affirmed. 


Parol  Evidence  to  Vary  a  StocTc  Subscription,  or  to  show  it  conditional 
when  it  is  not  so  on  its  face,  is  ordinarily  not  admissible:  Minneapolis 
Threshing  Machine  Co.  v.  Davis,  40  Minn.  110,  12  Am.  St.  Eep.  701; 
Marshall  Foundry  Co.  v.  Killian,  99  N.  C.  501,  6  Am.  St.  Rep.  539; 
Downie  v.  White,  12  Wis.  176,  78  Am.  Dec.  731;  Wight  v.  Shelby  R. 
R.  Co.,  16  B.  Mon.  4,  63  Am.  Dec.  522;  Connecticut  &  Passumpsic 
Rivers  R.  R.  Co.  v.  Bailey,  24  Vt.  465,  58  Am.  Dee.  181.  But  the  rule 
that  parol  representations  are  not  admissible  to  vary  the  terms  of  a 
written  agreement  has  no  application  to  representations  which  amount 
to  a  fraud  practiced  in  procuring  subscriptions  to  corporate  stock; 
Hinkley  v.  Oil  &  Pipe  Line  Co.,  132  Iowa,  396,  119  Am.  St.  Rep.  564, 


LONOKE  V.  CHICAGO,  ROCK  ISLAND  AND  PACIFIC 
RAILWAY  COMPANY. 

[92  Ark.  546,  123  S.  W.  395.] 

NUISANCE. — A  Municipal  Corporation  cannot  Declare  that  a 
nuisance  which  is  not  such  in  fact.     (p.  203.) 

NUISANCE. — A  Municipality  may  Proceed  in  Equity  in  behalf 
of  the  people  for  the  abatement  of  a  public  nuisance,  without  an  en- 
abling ordinance,     (pp.  203,  204.) 

MUNICIPAL  CORPORATION — ^Police  Power. — A  municipality 
has  power  to  adopt,  for  the  protection  of  the  lives  and  property  of 
its  citizens,  only  such  police  measures  as  are  reasonable  and  legal, 
(p.  204.) 

NUISANCE. — A  Public  Nuisance  is  That  Which  Affects  the 
people  and  is  a  violation  of  a  public  right,  either  by  a  direct  encroach- 
ment upon  public  property,  or  by  doing  some  act  which  tends  to  a 
common  injury,  or  by  omitting  that  which  is  the  duty  of  a  person  to 
do.     (p.  204.) 

NUISANCE. — ^An  Act  Done  or  a  Structure  Erected  may  be  a 
nuisance  per  se,  or  the  act  or  use  of  the  property  may  become  a  nui- 
sance by  reason  of  the  circumstances,  location  or  surroundings.  In 
the  first  case  the  thing  is  a  nuisance  as  a  matter  of  law;  in  the  other, 
it  must  be  proved  by  evidence  to  be  such  under  the  law.     (p.  204.) 

NUISANCE — Railroad  Tracks  and  Buildings. — The  .tracks,  cars 
and  depot  of  a  railway  in  the  business  portion  of  a  town  are  not  a 
nuisance  per  se,  but  they  may  become  such  through  the  manner  of 
their  use  or  maintenance,     (p.  204.) 

RAILROAD — Acquiescence  in  Use  of  Street. — Where  a  town 
has  for  forty  years  acquiesced  in  the  use  of  its  streets  for  track  and 
depot  purposes  by  a  railway  company,  it  has  lawful  authority  to  make 
such  use  of  the  street  if  it  does  not  in  fact  create  and  maintain  a 
public  nuisance,     (pp.  204,  205.) 

NUISANCE — Burden  of  Proof  to  Establish. — Where  a  thing 
complained  of  is  not  a  nuisance  per  se,  the  burden  is  upon  the  com- 
plaining party  to  show  that  it  is  a  nuisance  in  fact.     (p.  205.) 
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NUISANCE. — To  Authorize  an  Injunction  Against  or  an  abate- 
ment of  things  alleged  to  be  a  nuisance,  the  evidence  that  they  are 
such  should  be  clear  and  satisfactory,     (p.  205.) 

NUISANCE — Eeview  of  Evidence  on  Appeal. — The  finding  of 
the  chancellor  that  acts  complained  of  do  not  constitute  a  nuisance, 
if  not  against  the  preponderance  of  testimony,  will  not  be  disturbed 
on  appeal,     (p.  206.) 

T.  C.  Trimble,  Joe  T.  Eobinson  and  T.  C.  Trimble,  Jr.,  for 
the  appellant, 

John  T.  Hicks  and  Thomas  S.  Buzbee,  for  the  appellee. 

548  FRAUENTHAL,  J.  The  appellee,  the  Chicago,  Rock 
Island  and  Pacific  Railroad  Company,  owns  and  operates  a 
line  of  railroad  which  passes  through  the  town  of  Lonoke, 
Arkansas.  In  about  the  center  of  the  business  portion  of 
the  town  are  located  its  depot  grounds.  These  depot 
grounds  extend  about  two  hundred  and  fifty  feet  from  the 
northern  to  the  southern  boundary  thereof,  including  the 
streets,  and  upon  the  eastern  boundary  is  what  is  known  as 
Center  street  and  on  the  western  boundary  Richwood  street. 
These  two  streets  run  north  and  south  across  the  right  of 
way  and  railroad  tracks  of  appellee,  and  are  about  three 
hundred  feet  apart.  Upon  these  depot  grounds  the  appellee, 
has  built  and  maintained  for  at  least  forty  years  a  passenger 
and  freight  depot,  platforms  and  structures  referred  to  in 
this  litigation.  The  right  of  way  and  railroad  track  of  the 
appellee  runs  from  east  to  west  through  about  the  middle 
of  these  depot  grounds.  Its  passenger  depot  is  situated 
north  of  the  track.  South  of  the  railroad  track  and  adja- 
cent to  it  are  located  its  freight  depot  and  platform  and 
other  structures,  which  extend  practically  from  Center  to 
Richwood  street.  Upon  the  southern  extremity  of  the  depot 
grounds  are  located  business  houses  which  are  one  hundred 
and  twenty-five  feet  distant  from  the  railroad  track,  and 
these  are  located  nearer  the  track  and  freight  depot  than 
other  buildings  in  the  town.  In  1907  a  number  of  citizens 
made  complaint  to  certain  officials  of  appellee  that  the  freight 
depot  and  platform  and  structures  south  of  the  railroad 
track  were  dangerous  to  the  health  and  convenience  of  the 
citizens,  and  that  they  tended  to  obscure  the  view  of  the 
crossing  at  Center  street,  and  that  consequent  upon  their 
location  the  switching  of  trains  at  that  crossing,  in  placing 
the  cars  at  the  depot  for  unloading,  made  dangerous  and 
unsafe  to  the  people  the  crossing  at  Center  street,  over 
which  a  great  per  cent  of  the  people  passed.  And  they 
requested  the  removal  of  the  freight  depot,  platform  and 
structures  located  south  of  the  track.  The  railroad  officials 
promised  to  remedy  the  conditions.  No  action  being  taken 
by  the  appellee  in  that  regard,  the  council  of  the  town  of 
Lonoke  on  August  19,  1908,  passed  an  ordinance  declaring 
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said  freight  depot,  platform  and  structures  to  be  nuisances, 
and  ordered  the  appellee  to  remove  them,  under  a  penalty 
for  failure  to  do  so;  and  in  event  it  did  not  do  so,  it  ordered 
the  town  marshal  to  remove  them.  Thereupon  ^*^  the  mar- 
shal and  officials  of  the  town  of  Lonoke  threatened,  under 
and  by  authority  of  said  ordinance,  to  move  the  said  freight 
depot  and  structures,  and  the  appellee  then  began  to  remove 
them  itself  to  a  point  upon  its  right  of  way  and  about  two 
hundred  or  three  hundred  yards  west  of  its  present  location. 
This  proposed  place  of  removal  was  located  in  front  of  and 
near  the  residence  property  of  J.  H.  Melton,  and  he  and  a 
great  number  of  the  citizens  of  Lonoke  objected  to  and  pro- 
tested against  the  removal  of  said  freight  depot  and 
structures  from  their  present  location. 

On  October  6,  1908,  the  said  J.  H.  Melton  instituted  this 
suit  in  the  chancery  court  against  the  appellee,  alleging  that 
it  was  erecting  said  freight  depot  and  structures  adjacent  to 
his  residence,  which  would  injure  him  in  the  enjoyment  and 
comfort  of  his  home,  and  would  constitute  a  nuisance ;  and 
he  sought  to  enjoin  the  appellee  from  erecting  and  maintain- 
ing the  said  freight  depot  and  structure  at  said  proposed 
location.  The  appellee  in  its  answer  to  said  bill  asked  that 
the  town  of  Lonoke  and  its  marshal  and  other  officers  be 
made  parties  to  the  suit;  and  against  them  it  brought  a 
cross-complaint  in  w^hich  it  alleged  that  the  marshal  and 
officers  of  the  town  of  Lonoke,  acting  without  right  or 
authority,  were  threatening  and  proceeding  to  destroy 
said  freight  depot,  platform  and  property  of  appellee  and 
to  remove  same  from  their  present  location  on  its  depot 
grounds;  and  it  sought  to  enjoin  the  said  marshal  and  offi- 
cers of  the  town  from  doing  said  alleged  wrongful  acts  and 
from  destroying  its  property.  The  town  of  Lonoke  and  its 
officers  made  answer  to  this  cross-complaint.  They  denied 
that  they  were  proceeding  to  destroy  the  property  of  appel- 
lee without  proper  authority.  They  set  forth  the  above 
ordinance,  declaring  said  property  to  be  a  nuisance,  and 
alleged  that  they  were  proceeding  themselves  to  abate  the 
same.  They  alleged  that  the  said  freight  depot  and  struc- 
tures were  a  public  nuisance,  because  they  were  injurious  to 
the  health  of  the  people  of  the  town,  because  they  increased 
the  hazard  by  fire  to  the  property  of  the  people  of  the  town, 
and  because  in  connection  with  the  movements  of  its  cars 
at  the  said  crossing  at  Center  street  appellee  made  that 
crossing  dangerous  to  the  lives  and  persons  of  the  people 
who  passed  over  the  same;  and  in  their  '^^^  answer  they 
prayed  "that  the  cross-complaint  be  dismissed  for  the  want 
of  equity;  that  the  said  buildings  and  platforms  aforesaid 
in  the  cross-complaint  be  declared  to  be  a  nuisance,  and  that 
the  same  be  abated." 
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Upon  the  trial  of  the  cause  in  the  chancery  court  the  ^Yit- 
nesses  appeared  in  person  and  gave  oral  testimony.  A  great 
number  of  witnesses  testified  on  behalf  of  the  parties  to  the 
snit,  and  the  evidence  presented  before  the  chancellor  is  quite 
voluminous.  The  chancellor  found  that  the  said  ordinance 
was  not  legally  passed,  and  that  it  was  invalid  and  void. 
He  further  found  that  the  said  freight  depot,  platform  and 
other  structures  were  not  a  nuisance,  and  that  the  acts 
of  the  appellee  in  the  manner  in  which  it  maintains  its 
property  did  not  constitute  a  nuisance.  It  dismissed  the 
complaint  of  J.  H.  Melton.  It  permanently  enjoined  the 
town  of  Lonoke  and  its  officers  from  destroying  or  removing 
the  said  depot  and  platform,  and  from  interfering  with  the 
railroad  company  in  restoring  same.  From  that  decree  the 
town  of  Lonoke  and  its  officers  have  appealed  to  this  court. 

The  town  of  Lonoke  and  its  officers  were  proceeding  to 
tear  down  and  destroy  the  freight  depot  and  other  struc- 
tures of  the  appellee  located  upon  its  depot  grounds  by  the 
authority  of  an  ordinance  of  that  town  declaring  the  same 
to  be  a  nuisance  and  ordering  the  abatement  thereof.  It 
is  contended  that  said  alleged  ordinance  is  invalid,  for  the 
reason  that  it  was  not  legally  passed ;  that  the  ordinance  was 
passed  at  a  called  meeting  of  the  town  council,  and  that 
one  of  the  members  of  the  council  was  not  present  at  that 
meeting,  and  had  no  notice  thereof.  But  we  do  not  think 
that  it  is  necessary  to  determine  whether  or  not  this  ordi- 
nance was  legally  enacted,  because  the  legality  or  illegality 
of  the  passage  of  said  ordinance  cannot  affect  the  equitable 
rights  of  the  parties  in  this  litigation  and  the  subject  matter 
thereof.  If  it  should  be  determined  that  said  ordinance  was 
legally  passed,  that  would  not  necessarily  make  an  actual 
nuisance  the  structure  and  things  complained,  if  in  law 
and  in  fact  they  do  not  come  within  the  legal  notion  of  a 
nuisance.  In  the  case  of  Yates  v.  Milwaukee,  77  U.  S.  497, 
19  L.  ed.  984,  Mr.  Justice  Miller  says:  "But  the  mere  declar- 
ation by  the  city  council  that  a  certain  structure  was  an 
encroachment  or  ^^*  obstruction  did  not  make  it  so,  nor 
could  such  declaration  make  it  a  nuisance  unless  it  in  fact 
bad  that  character."  A  municipal  corporation  cannot  de- 
clare that  a  nuisance  which  upon  judicial  investigation  is 
found  not  to  be:  Arkadelphia  v.  Clark,  52  Ark.  23,  20  Am. 
St.  Rep.  154,  11  S.  W.  957 ;  Gaines  v.  Waters,  64  Ark,  609, 
44  S.  W.  353;  Waters  v.  Townsend,  65  Ark,  613,  47  S.  W. 
1054;  Ex  parte  Foote,  70  Ark.  12,  91  Am,  St,  Rep,  63,  65 
S,  W,  706. 

Upon  the  other  hand,  if  it  should  be  determined  that  said 
ordinance  was  not  legally  passed,  still  if  the  matters  com- 
plained of  do  in  law  and  in  fact  constitute  a  public  nuisance, 
the  municipality  of  Lonoke  may  proceed  in  equity  in  behalf 
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of  the  people  for  their  abatement:  Joyce  on  Nuisances,  sec. 
439 ;  29  Cvc.  1235 ;  Harvey  v.  Dewoody,  18  Ark.  252 ;  Phila- 
delphia V.  Thirteenth  etc.  St.  Ry.  Co.,  8  Phila.  648. 

It  is  true  that  a  municipality  has  the  power,  as  one  of  the 
subordinate  agencies  of  the  state,  to  adopt  and  enforce  all 
necessary  measures  for  the  protection  of  the  lives  and  prop- 
erty of  its  citizens  by  virtue  of  the  general  supervision  and 
control  which  it  has  over  the  police  protection  of  its  respec- 
tive jurisdiction.  But  in  the  exercise  of  this  police  power 
it  can  only  adopt  those  regulations  and  measures  that  are 
reasonable  and  which  are  legal:  2  Abbott  on  Municipal 
Corporations,  sec.  854;  Chicago  etc.  R.  Co.  v.  Joliet,  79  111.  25. 

A  municipal  corporation,  through  its  proper  officers,  is  a 
proper  party,  and  has  the  right  in  a  court  of  chancery  to  seek 
the  abatement  of  that  which  is  a  public  nuisance.  The  sole 
question,  therefore,  that  is  involved  in  this  case  is  whether, 
under  the  law  and  the  facts  of  this  case,  the  structures  and 
the  acts  complained  of  by  the  appellants  are  a  public  nui- 
sance. A  common  or  public  nuisance  has  been  defined  to  be 
"that  which  affects  the  people  and  is  a  violation  of  a  public 
right,  either  by  a  direct  encroachment  upon  public  property 
or  by  doing  some  act  which  tends  to  a  common  injury  or 
by  the  omitting  of  that  which  it  is  the  duty  of  a  person  to 
do.  Public  nuisances  are  founded  upon  wrongs  that  arise 
from  the  unreasonable,  unwarrantable  or  unlawful  use  of 
property,  or  from  improper,  indecent  or  unlawful  conduct, 
working  an  obstruction  or  injury  to  the  public,  and  produc- 
ing material  annoyance,  inconvenience,  and  discomfort 
founded  upon  a  wrong":  Bohan  v.  Port  Jervis  G.  L.  Co.,  122 
N.  Y.  18.  25  N.  E.  246,  9  L.  R.  A.  711 ;  Joyce  on  Nuisances, 
sec.  5 ;  Ex  parte  Foote,  70  Ark.  12,  91  Am.  St.  Rep.  63,  65 
S.  W.  706. 

^^^  The  act  done  or  the  structure  erected  may  be  a  nui- 
sance per  se,  or  the  act  or  use  of  the  property  may  become 
a  nuisance  by  reason  of  the  circumstances  or  location  or 
surroundings.  In  the  one  case  the  thing  becomes  a  nuisance 
as  a  matter  of  law;  in  the  other  it  must  be  proved  by  evi- 
dence to  be  .such  under  the  law. 

A  railroad  is  not  a  nuisance  per  se;  and  the  mere  con- 
struction of  a  railroad  track  across  a  public  highway  or 
.street  under  authority  of  law  is  no  nuisance:  Northern 
Central  Ry.  Co.  v.  Commonwealth,  90  Pa.  300;  Jovce  on 
Nuisances,  sec.  248;  29  Cyc.  1180. 

In  this  case  Ihe  railroad  company  had  owned  its  line  of 
railroad  and  operated  same  through  Lonoke  for  at  least  forty 
years.  During  all  that  time  it  owned  its  depot  grounds  and 
maintained  thereon  such  structures  as  it  deemed  necessary  to 
the  conduct  of  its  business;  and  during  all  that  time  its 
tracks  and  trains  lay  upon  and  passed  over  the  streets  of 


Nov.  1909.]     Lonoke  v.  Chicago  etc.  Ry.  Co.  205 

this  town.  The  town  of  Lonoke  during  all  this  time  has 
recognized  these  rights.  The  appellants  never  have  made, 
and  in  this  case  do  not  make,  any  contention  that  the  ap- 
pellee does  not  have  these  rights ;  and  it  will  be  presumed 
that  it  has  these  rights  from  this  long-continued  exercise 
thereof  under  these  circumstances.  In  the  case  of  Harvey 
v.  Aurora  &  G.  R.  Co.,  186  111.  283,  57  N.  E.  857,  it  is  said : 
"Where  a  city  has  acquiesced  in  the  use  for  twenty  years  by 
a  railroad  company  of  its  streets,  and  has  seen  its  construc- 
tion and  improvements  made  thereon,  it  is  estopped  to  deny 
the  rightful  authority  to  so  use  and  occupy  the  streets." 

The  appellee  has  therefore  the  lawful  authority  to  have 
its  tracks  upon  and  to  run  its  trains  across  these  streets,  and 
the  right  to  have  and  maintain  the  structures  upon  its  depot 
grounds,  and  to  manage  and  conduct  its  business  as  to  it  may 
seem  best,  if  it  does  not  in  fact  create  and  maintain  a  public 
nuisance.  For  "a  railroad  may  become  a  nuisance  by  reason 
of  the  manner  in  which  it  is  operated  in  the  location,  condi- 
tion and  use  of  its  appurtenant  structures":  29  Cyc.  1180. 

It  then  becomes  in  this  case  a  question  of  fact  as  to 
whether  or  not  in  the  maintenance  of  said  structures  and  the 
conduct  of  its  business,  which  are  herein  complained  of  by 
appellant ,  the  appellee  has  created  and  does  maintain  a 
public  nuisance.  "Where  the  thing  complained  of  is  not  a 
nuisance  ^^^  per  se,  the  burden  is  upon  the  complaining 
party  to  show  that  it  is  a  nuisance  in  fact.  In  order  to 
authorize  an  injunction  in  such  case,  the  evidence  must  be 
determinate  and  satisfactory,  and  it  must  clearly  show  that 
the  things  complained  of  do  constitute  a  nuisance:  29  Cyc. 
1244,  1246.  In  29  Cyc.  1225  it  is  said:  ''In  order  to  obtain 
an  injunction  against  or  the  abatement  of  an  alleged  nui- 
sance, the  complaining  party  must  show  a  clear  and  strong 
case  supporting  his  right  to  such  relief,"  and  this  declara- 
tion of  law  is  supported  by  numerous  authority.  In  the  case 
of  Davidson  v.  Isham,  9  N.  J.  Eq.  186,  it  is  held  that  a  court 
of  equity  will  not  interfere  to  grant  an  injunction  in  a  case 
of  an  alleged  nuisance  where  the  testimony  as  to  the  facts 
relied  on  to  establish  the  allegation  is  conflicting. 

In  the  case  at  bar  a  great  number  of  witnesses  have  given 
their  testimony.  Upon  the  one  hand,  a  great  number  of 
these  witnesses  have  testified  that  the  structures  maintained 
by  appellee  on  its  depot  grounds  are  not  injurious  to  health, 
and  do  not  increase  the  hazard  of  fire  to  property ;  that  the 
danger  to  life  or  person  at  the  crossings  of  the  street  over 
the  railroad,  as  now  maintained,  are  not  as  great  as  they 
would  be  if  the  conditions  should  be  moved  to  other  local- 
ities in  the  town,  and  that  the  conditions  are  not  now  so 
unsafe  or  dangerous  at  the  crossings  as  to  constitute  a  public 
nuisance.     On  the  other  hand,  a  great  number  of  witnesses 
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testified  to  the  contrary.  These  witnesses  appeared  in  per- 
son before  the  chancellor  and  gave  their  testimony  ore  tenus. 
From  that  evidence  he  found  that  the  acts  done  by  the 
appellee  and  the  structures  maintained  by  it  upon  its  depot 
grounds  did  not  constitute  a  public  nuisance.  We  have  ex- 
amined all  this  testimony,  and  we  cannot  say  that  the 
finding  of  the  chancellor  is  against  the  preponderance  of  the 
testimony  in  this  case.  And  it  has  been  repeatedly  held  by 
this  court  that  where  the  finding  of  the  chancellor  is  not 
against  the  preponderance  of  the  testimony,  it  will  not  be 
disturbed :  Sulek  v.  McWilliams,  72  Ark.  67,  78  S.  W.  769 ; 
Hinkle  v.  Broadwater,  73  Ark.  489,  84  S.  W.  510;  Reed  v. 
Reed,  62  Ark.  611,  37  S.  W.  230 ;  Craig  v.  Craig,  90  Ark.  40, 
117  S.  W.  765. 

The  decree  is  accordingly  affirmed. 


What  Constitutes  a  Public  Nuisance  is  the  subject  of  a  note  to  Acme 
Fertilizer  Co.  v.  State,  107  Am.  St.  Rep.  195.  As  to  when  the  tracks 
and  buildings  of  a  railway  company  constitute  a  nuisance,  see  Eainey 
V.  Red  River  etc.  Rv.  Co.,  99  Tex.  276,  122  Am.  St.  Rep.  622;  Taylor 
V.  Seaboard  Air  Line  Ry.,  145  N.  C.  400,  122  Am.  St.  Rep.  455;  Bir- 
mingham Ry.  etc.  Co.  v.  Moran,  151  Ala.  187,  125  Am.  St.  Rep.  21. 

The  Ahatevicnt  of  a  Public  Nuisance  by  a  private  person  without  suit 
is  the  subject  of  a  note  to  Felt  v.  Elmquist,  124  Am.  St.  Rep.  591. 


CONDITT  V.  HOLDEN. 

[92  Ark.  618,  123  S.  W.  765.] 

LIMITATION     OF     ACTIONS  —  Fraudulent     Concealment.— 

Where  one  takes  up  an  estray,  and  in  bad  faith  keeps  and  claims  the 
animal  as  his  own  without  advertising  as  required  by  law,  the  statute 
of  limitations  does  not  run  against  the  owner  until  he  discovers  the 
fraud,     (p.  208.) 

LIMITATION  OF  ACTIONS.— In  Case  of  a  Fraudulent  Con- 
cealment of  a  cause  of  action  the  statute  of  limitations  does  not  be- 
gin to  run  until  the  discovery  of  the  fraud,     (p.  208.) 

Manning  &  Emerson,  for  the  appellant. 

Joseph  W.  Phillips  and  Gustave  Jones,  for  the  appellees. 

«i»  Mcculloch,  C.  J.  TMs  is  an  action  to  recover  pos- 
session of  a  mule.  In  the  trial  below  plaintiff  introduced  tes- 
timony tending  to  show  that  he  was  the  owner  of  the  property 
in  controversy,  and  that  defendants'  possession  was  wrongful. 
Defendants  introduced  no  testimony,  but  the  court  instructed 
the  jury  peremptorily  to  return  a  verdict  in  favor  of  defend- 
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ants  on  the  ground  that  they  had  been  in  possession  of  the 
mule  for  more  than  three  years,  and  that  plaintiff's  right  of 
action  was  barred.  The  testimony  introduced  by  plaintiff 
was  sufScient  to  establish  the  following  state  of  facts : 

Plaintiff,  who  is  a  farmer  living  at  Tuckerman,  in  Jackson 
county,  Arkansas,  owned  the  mule  in  controversy.  In  the 
fall  of  1903,  when  the  mule  was  less  than  two  years  old,  it 
was  on  the  range  near  what  is  knoAvn  as  the  Hale  Place,  in 
Jackson  county,  with  other  mules  owned  by  plaintiff.  The 
Hale  Place  is  about  three  miles  distant  from  the  defendants' 
farm.  He  ^^^  lost  trace  of  the  mule,  and  did  not  see  it  again 
until  he  found  it  in  possession  of  defendants  in  June  or  July, 
1908.  He  identified  the  mule  by  its  color  and  size,  and  by 
the  brand  ' '  RC ' '  on  its  left  shoulder,  which  he  had  put  there 
when  the  mule  was  a  colt.  Defendants  claimed  to  have  pur- 
chased the  mule  from  a  man  named  O'Neal,  but  there  is 
testimony  tending  to  show  that  this  is  untrue,  and  that,  when 
confronted  with  the  fact  that  the  mule  bought  from  O'Neal 
had  died,  they  claimed  that  they  got  this  one  from  a  man 
named  Yelvington.  The  defendants  refused  to  give  up  the 
mule,  and  this  action  was  commenced  on  July  22,  1908. 

Dave  Conley  testified  that  in  March,  1904,  a  mule  of  the 
same  description  as  the  one  in  controversy  followed  his  mare 
out  of  a  deadening  near  the  Hale  Place,  and  followed  the 
mare  when  he  rode  her  over  to  a  log-rolling  on  defendants' 
farm;  that  when  he  hitched  the  mare  at  the  log-rolling  the 
mule  grazed  near  by.  He  said  that  one  of  the  defendants 
"sorter  quizzed"  him  about  the  mule,  asked  who  owned  it, 
where  it  came  from,  whether  or  not  it  was  branded,  etc.,  and 
finally  caught  the  mule  and  carried  it  off.  Other  witnesses 
identified  the  mule  as  the  one  which  followed  Dave  Conley 's 
mare  to  the  log-rolling,  and  all  testified  that  the  mule  was 
branded  "RC"  at  that  time.  Plaintiff  testified  that  between 
the  time  he  first  found  the  mule  in  the  possession  of  defend- 
ants and  the  trial,  the  brand  on  the  mule  had  been  tampered 
with  in  an  attempt  to  change  it. 

The  evidence  adduced  at  the  trial,  which,  for  the  purpose 
of  testing  its  sufficiency  to  support  a  verdict,  we  must  accept 
as  true,  shows  that  the  mule  in  controversy  was  and  is  the 
property  of  plaintiff;  that  it  became  an  estray  in  the  year 
1904,  and  was  taken  up  by  defendants  and  converted  to  their 
own  use  without  posting  the  animal  in  the  manner  prescribed 
by  statute.  They  laid  claim  to  the  animal  as  their  own  when 
they  took  it  up,  but  the  evidence  shows  that  this  claim  was 
entirely  unfounded,  and  that  it  was  not  made  in  good  faith. 
The  statutes  of  this  state  provide  that  a  person  taking  up  an 
animal  which  is  an  estray  shall  immediately  post  it,  examine 
the  records  for  corresponding  marks  or  brands,  report  it  to 
a  justice  of  the  peace,  cause  it  to  be  appraised,  and  exhibit  it 
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in  the  stray-pen  of  the  county  between  the  hours  of  11  o'clock 
A.  M.  and  3  ^'^  o'clock  P.  M.  on  the  first  day  of  the  next 
succeeding  term  of  the  circuit  court.  The  statute  also  pro- 
vides that  "if  any  person  shall  fail  to  advertise  any  estray 
according  to  law,  he  shall  be  deemed  guilty  of  a  misde- 
meanor," etc.:  Kirby's  Digest,  sec.  7867. 

The  defendants  did  not  attempt  to  comply  with  the  statute, 
but,  on  the  contrary,  they  wrongfully  and  unlawfully  claimed 
the  mule  as  their  own,  and  kept  it  on  and  about  their  farm  for 
over  four  years,  until  the  true  owner  claimed  it.  This  con- 
duct not  only  rendered  them  guilty  of  a  criminal  offense,  but 
it  was  a  fraud  on  the  plaintiff's  rights  which  amounted  to  a 
fraudulent  concealment  from  plaintiff  of  his  right  of  action 
against  them  for  the  recovery  of  his  property.  Under  these 
circumstances  they  cannot  invoke  the  benefit  of  the  statute  of 
limitation,  which  began  to  run  against  plaintiff  only  from  the 
time  of  his  discovery  of  the  fraud. 

A  section  of  our  statute  of  limitations  provides  that  "if 
any  person,  by  leaving  the  county,  absconding  or  concealing 
himself,  or  any  other  improper  act  of  his  own,  prevent  the 
commencement  of  any  action  in  this  act  specified,  such  action 
may  be  commenced  within  the  times  respectively  limited,  after 
the  commencement  of  such  action  shall  have  ceased  to  be  so 
prevented":  Kirby's  Digest,  sec.  5088.  This  court  has  held 
that  the  statute  just  quoted  applies  to  one  who  has  fraud- 
ulently concealed  the  existence  of  a  cause  of  action  against 
him :  McKneely  v.  Terry,  61  Ark.  527,  33  S.  W.  953.  Similar 
statutes  have  been  so  construed  by  other  courts:  Traer  v. 
Clews,  115  U.  S.  528,  6  Sup.  Ct.  Rep.  155,  29  L.  ed.  467; 
Eising  V.  Andrews,  66  Conn.  58,  50  Am.  St.  Rep.  75,  33  Atl. 
585.  But,  apart  from  that  statute,  and  without  it,  it  is 
generally  held  that  where  there  has  been  a  fraudulent  con- 
cealment of  a  cause  of  action,  the  statute  of  limitations  does 
not  begin  to  run  until  the  discovery  of  a  fraud :  McKneely 
V.  Terry,  61  Ark.  527,  33  S.  W.  953,  25  Cyc.  1173;  Dorsey 
Mach.  Co.  V.  McCaffrey,  139  Ind.  545,  47  Am.  St.  Rep.  290, 
38  N.  E.  208 ;  Carrier  v.  Chicago  etc.  Ry.  Co.,  79  Iowa,  80, 
44  N.  W.  203,  6  L.  R.  A.  799 ;  Faust  v.  Ilosford,  119  Iowa, 
97,  93  N.  W.  58 ;  Wear  v.  Skinner,  46  Md.  257,  24  Am.  Rep. 
517. 

The  question  of  ownership,  as  well  as  the  question  of  fraud- 
ulent concealment  from  plaintiff  of  his  right  of  action,  should 
have  been  submitted  to  the  jury.  There  was  sufficient  evi- 
dence to  sustain  a  verdict  in  favor  of  plaintiff  on  both  issues. 
The  evidence  established  his  title  to  the  mule  beyond  question, 
and  all  the  circumstances  proved,  when  considered  together, 
tended  ^^^  to  establish  tlic  fraudulent  concealment  of  the 
right  of  action. 

Reversed  and  remanded  for  new  trial. 
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The  Fraudulent  Concealment  of  a  Cause  of  Action  ordinarily  prevents 
the  running  of  the  statute  of  limitations:  State  v.  Standard  Oil  Co., 
49  Ohio  St.  137,  34  Am.  St.  Eep.  541;  Wood  v.  Williams,  142  111.  269, 
34  Am.  St.  Eep.  79.  As  to  what  constitutes  a  fraudulent  concealment 
within  the  meaning  of  this  rule,  see  Mereness  v.  First  Nat.  Bank,  112 
Iowa,  11,  84  Am.  St.  Eep.  318;  Leslie  v.  Jaquith,  201  Mass.  242,  131 
Am.  St.  Eep.  395,  and  cases  cited  in.  the  cross-reference  note  thereto. 
Am.  St.  Rep.,  Vol.  135 — 14 
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CITY  AND  COUNTY  OF  DENVER  v.  MAUEER. 

[47  Colo.  209,  106  Pac.  875.] 

MTJNICIPAL  CORPORATION  —  Negligence  of  Employes.  — A 

municipal  corporation  is  liable  for  the  negligence  of  employes  in  per- 
forming its  private  or  corporate  duties,  but  not  for  their  negligence 
in  performing  its  governmental  duties,     (p.  212.) 

MUNICIPAL  CORPORATION  —  Negligence  in  Using  Hose  to 
Flush  Sewers. — The  flushing  of  a  storm  sewer  is  not  done  primarily 
in  the  performance  of  a  public  duty  relating  to  the  preservation  of 
health,  but  rather  in  the  discharge  of  the  general  duty  of  caring  for 
streets.  Hence  a  pedestrian  who  trips  over  a  hose  stretched  across 
the  sidewalk  while  in  use  for  that  purpose  has  a  cause  of  action 
against  the  city.     (p.  214.) 

MUNICIPAL  CORPORATION  —  Negligence  in  Using  Hose  to 
Flush  Sewers. — In  an  action  by  a  pedestrian,  injured  by  tripping  over 
a  hose  stretched  across  the  sidewalk  while  being  used  to  flush  a  sewer, 
evidence  that  this  method  of  flushing  has  been  employed  for  years 
all  over  the  city  without  accident,  though  admissible  to  show  the  ex- 
ercise of  reasonable  care,  does  not  show,  as  a  matter  of  law,  that  the 
city  was  free  from  negligence,     (p.  214.) 

MUNICIPAL  CORPORATION— Duty  to  Maintain  Safe  Streets. 
A  city  is  not  an  insurer  of  the  safety  of  its  streets.  It  performs  it» 
whole  duty  when  it  exercises  reasonable  care  to  keep  them  in  a  rea- 
sonably safe  and  suitable  condition  for  travel,  and  whether  it  has 
exercised  such  care  in  a  particular  case  is  usually  a  question  for  the 
jury.     (p.   215.) 

MUNICIPAL  CORPORATION — ^Pedestrian  Tripping  Over  Hose. 
A  pedestrian  is  not  bound  at  her  peril  to  keep  her  eyes  fixed  on  the 
sidewalk.  She  has  a  right  to  believe  that  the  walk  is  free  from  ob- 
structions, and  to  act  with  reasonable  prudence  upon  such  belief. 
Whether  or  not  she  is  so  acting  when  she  falls  over  a  hose  stretched 
across  the  walk  while  being  used  to  flush  a  sewer  is  a  question  for 
the  jury,  where  the  hose  is  the  color  of  the  walk,  and  there  are  many 
people  passing  to  and  fro,  and  she  is  looking  for  a  street-car.  (p. 
215) 

NEGLIGENCE — Question  for  Jury. — Where  there  is  any  rea- 
sonable doubt  as  to  the  inference  to  be  drawn  from  the  facts,  the 
question  of  negligence  and  of  coutributory  negligence  should  be  sub- 
mitted to  the  jury.     (p.  217.) 

(210) 
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George  F.  Dunklee  and  0.  E.  Jackson,  for  the  appellant. 

Henry  A.  Lindsley,  city  attorney,  G.  Q.  Richmond,  and 
F.  W.  Sanderson,  for  the  appellee. 

2"  ]\njSSER,  J.  The  appellee,  who  was  plaintiff  below, 
was  walking  on  the  sidewalk  along  Seventeenth  street,  in  the 
city  and  county  of  Denver,  a  municipal  corporation,  and  at 
the  intersection  of  that  street  with  Glenarm  street  she  tripped 
on  a  water  hose  about  three  inches  in  diameter  on  the  out- 
side, was  thrown  down  and  injured.  There  is  evidence  that 
the  hose  struck  her  and  caused  her  to  fall,  and  also  evidence 
that  her  foot  struck  the  hose  as  it  lay  on  the  walk,  causing 
her  to  fall.  The  point  where  the  accident  occurred  was  in 
the  business  part  of  the  city  and  many  persons  were  con- 
stantly passing  to  and  fro  on  the  sidewalk,  whereon  the  hose 
lay.  At  the  intersection  of  the  streets  certain  employes  of 
the  city  w^ere  engaged  in  flushing  a  storm  sewer  with  the 
offending  hose.  They  attached  this  hose  to  a  hydrant  near 
the  curb  line  on  Seventeenth  street  and  ran  it  diagonally 
across  the  sidewalk  a  length  of  twenty-five  or  thirty  feet  to 
a  catch-basin  of  the  storm  sewer  at  the  curb  on  Glenarm  street. 
In  flushing  storm  sewers  throughout  the  city  it  was  the  cus- 
tom at  such  places  to  stretch  the  hose  across  the  sidewalk 
from  hydrant  to  catch-basin  and  for  one  of  the  employes  to 
stand  on  the  sidewalk  near  the  hose  and  warn  passers-by  of  its 
presence.  No  one  was  ever  known  to  trip  over  a  hose  before. 
There  is  evidence  that  the  warning  was  not  given  until  the 
plaintiff  had  fallen,  and  evidence  that  it  was  given  before  she 
reached  the  hose.  At  the  points  where  pedestrians  usually 
step  from  the  sidewalk  to  cross  either  Seventeenth  or  Glen- 
arm, there  were  subcurbs  lower  than  the  main  curb,  and 
between  each  subeurb  and  the  main  curb  was  a  sunken  space 
about  twelve  inches  wide.  The  hose  could  be  readily  stretched 
along'  the  curb  and  between  the  main  and  subcurbs  around 
the  corner  from  hydrant  to  catch-basin  and  thus  the  sewer 
could  be  as  readily  flushed,  and  the  placing  of  the  hose  on 
the  sidewalk  and  above  ^^^  its  level,  at  places  usually  passed 
over  by  pedestrians,  would  be  entirely  avoided.  The  plaintiff 
brought  this  action  to  recover  damages,  alleging,  in  substance, 
that  she  had  been  injured  in  consequence  of  the  negligence  of 
the  city  in  failing  to  keep  its  streets  in  a  reasonably  safe 
condition  for  travel,  and  setting  forth  the  facts  relative  to 
the  hose  and  her  tripping  on  it.  The  jury  awarded  her  twelve 
hundred  and  fifty  dollars,  and  from  a  judgment  for  that 
amount  the  city  appealed.  At  the  trial  the  defendant  offered 
to  prove  that,  in  the  interest  and  for  the  benefit  of  the  public 
health  and  welfare,  the  defendant  maintained  a  department 
known  as  the  sewer  flushing  department,  and  that  in  the  ex- 
ercise of  the  functions  of  that  department  it  was  necessary  to 
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flush  the  sewers  of  the  city  and  to  use  hose,  as  the  hose  in 
this  case  was  used,  for  the  purpose  of  flushing  the  sewer,  and 
this  hose  was  so  used  at  the  time  for  the  sole  purpose  of 
promoting  the  public  health  and  welfare.  The  court  denied 
the  offer,  and  the  defendant  assigns  as  the  first  error  this 
denial  of  the  court. 

The  authorities  agree  that  two  classes  of  general  duties  are 
imposed  upon  a  municipal  corporation.  One  is  governmental, 
and  the  municipality  is  not  liable  for  negligence  of  employes 
occurring  in  the  performance  thereof.  The  other  is  private 
and  corporate,  and  the  municipality  is  liable  for  negligence 
of  employes  occurring  in  the  performance  thereof:  City  of 
Denver  v.  Davis,  37  Colo.  370,  119  Am.  St.  Rep.  293,  86  Pac. 
1027,  6  L.  R.  A.,  N.  S.,  1013,  11  Ann.  Cas.  187. 

The  authorities  are  practically  agreed  in  placing  certain 
general  duties  in  the  class  that  is  governmental,  and  among 
those  is  the  general  duty  of  the  preservation  of  the  public 
health.  For  this  reason  counsel  for  the  city  contends,  with 
great  earnestness  and  ability,  that  it  ought  to  have  been  per- 
mitted to  put  in  the  evidence  that  was  excluded.  There  is 
considerable  conflict  among  the  authorities  when  it  ^*^  comes 
to  the  application  of  the  general  rule  to  specific  cases.  In 
reading  the  authorities  one  is  impressed  with  the  fact  that 
often  some  detail  in  the  performance  of  one  class  of  general 
duties  partakes  partly  or  wholly  of  the  nature  of  another  class 
of  general  duties.  Thus,  frequently,  details  in  the  perform- 
ance of  the  general  duty  of  caring  for  the  streets  partake  of 
the  nature  of  duties  performed  in  the  preservation  of  public 
health.  It  also  appears  that  a  municipality  may  be  immune 
from  negligence  occurring  in  the  performance  of  a  detail  in 
one  class  of  duties,  while  it  would  be  liable  for  negligence  in 
the  performance  of  a  like  detail  in  another  class;  as,  for  in- 
stance, while  it  would  not  be  liable  for  the  negligence  of  its 
firemen  in  stretching  a  hose  on  a  sidewalk  while  using  it  to 
put  out  a  fire,  it  might  be  liable  for  the  negligence  of  em- 
ployes in  stretching  a  hose  on  the  sidewalk  while  using  it  in 
the  care  of  its  streets.  It  is  said  in  City  of  Denver  v.  Davis, 
37  Colo.  370,  119  Am.  St.  Rep.  293,  86  Pae.  1027,  6  L.  R.  A., 
N.  S.,  1013,  11  Ann.  Cas.  187:  "The  overwhelming  weight  of 
authority  is  to  the  effect  that  the  superintendence  and  care  of 
the  streets  and  alleys  of  a  city,  and  all  that  directly  pertains 
thereto,  are  peculiarly  in  the  class  of  municipal  duties,  for 
the  neglect  of  which  the  city,  in  its  corporate  character,  is 
liable." 

The  same  thing  was  stated  by  the  United  States  circuit  court 
of  appeals  (eighth  circuit),  in  City  of  Denver  v.  Porter,  126 
Fed.  288,  at  293,  61  C.  C.  A.  168.  Let  it  be  inquired  whether 
the  detail  of  flushing  the  storm  sewer  in  this  case,  though 
done  solely  for  the  preservation  of  health,  was  done  in  the 
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performance  of  the  general  duty  of  preserving  health,  or  done 
as  one  of  the  necessary  details  in  the  superintendence  and  care 
of  the  streets.  This  storm  sewer  was  a  subterranean  channel 
constructed  by  the  city  to  carry  away  the  surface  water  which 
came  upon  the  streets.  Necessarily  the  street  was  so  graded 
and  constructed  that  ^^*  the  water  therefrom  would  collect 
at  the  catch-basin  which  formed  a  part  of  the  sewer,  run  into 
it  and  flow  away  through  the  channel  provided.  To  the  ordi- 
nary mind  this  storm  sewer  formed  a  part  of  the  improve- 
ment of  the  street  and  pertained  primarily  to  the  care  of  the 
street.  Obviously,  as  the  water  flowed  into  the  catch-basin,  it 
would  carry  with  it  refuse  from  the  street,  some  of  which 
would  remain.  At  other  times  refuse  would  be  blown  or  oth- 
erwise forced  through  the  opening  into  the  basin.  This  ref- 
use would  remain  to  breed  disease  and  noxious  odors,  if  not 
removed.  One  more  act  was  necessary  to  keep  the  street  in  a 
reasonably  fit  and  suitable  condition  for  use,  and  that  act  was 
the  flushing  of  the  storm  sewer  to  remove  this  menace  to  the 
health  and  comfort  of  the  people.  How  in  reason  can  the  act 
of  flushing  that  sewer,  under  these  circumstances,  be  any- 
thing more  than  a  detail  in  the  performance  of  the  general 
duty  of  the  city  to  care  for  its  streets?  How  can  it  be  said 
that  the  city,  in  its  private  corporate  character,  could  create  a 
condition  that  was  a  menace  to  the  public  health,  and  when  it 
proceeded  to  remove  that  condition,  it  acted  in  its  public  gov- 
ernmental character  in  the  performance  of  a  public  duty  cast 
upon  it  b}^  the  sovereign  state?  The  state  had  nothing  to  do 
with  that  storm  sewer.  It  belonged  exclusively  to  the  city  of 
Denver.  When  the  city,  acting  in  its  private  corporate  char- 
acter, by  means  of  that  sewer,  created  on  its  streets  a  condi- 
tion that  menaced  the  health  and  comfort  of  the  community, 
no  authorities  need  be  cited  to  show  that  it  was  its  private 
corporate  duty  t  remove  that  condition  from  its  streets.  It 
follows,  therefore,  that  the  flushing  of  that  sewer,  though  done 
to  preserve  health  and  comfort,  was  not  done  primarily  in  the 
performance  of  the  governmental  duty  relating  to  the  preser- 
vation of  health,  but  was  done  in  the  discharge  of  the  gen- 
eral ^*^  duty  of  caring  for  the  streets ;  the  same  as  the  gather- 
ing of  refuse  from  the  streets,  though  pertaining  to  the 
preservation  of  health,  M-as  held  to  be  a  detail  in  the  care  of 
the  streets,  in  City  of  Denver  v.  Davis  37  Colo.  370,  119  Am. 
St.  Rep.  293,  86  Pac.  1027,  6  L.  R.  A.,  N.  S.,  1013,  11  Ann. 
Cas.  187,  and  in  Denver  v.  Porter,  126  Fed.  288,  61  C.  C.  A. 
168,  and  in  Missano  v.  Mayor,  160  N.  Y.  133,  54  N.  E.  744, 
with  the  additional  feature  in  the  case  at  bar  that  the  un- 
healthy condition  removed  by  the  flushing  of  the  storm  sewer 
was  created  by  the  city  itself. 

The  evidence  offered  was,  therefore,  immaterial  and  prop- 
erly excluded. 
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The  defendant  contends  that  inasmuch  as  it  appears  with- 
out contradiction  that  the  method  adopted  to  flush  this  storm 
sewer  had  for  years  been  employed  for  the  same  purpose  all 
over  the  city  without  accident,  the  city  was,  as  a  matter  of 
law,  free  from  negligence.  IMany  authorities  are  cited  in  sup- 
port of  this  contention.  It  wall  serve  no  good  purpose  to  re- 
view them.  A  reading  of  them  discloses  that  the  length  of 
time  a  condition  has  existed  without  accident  was  not  the  only 
element  which  impelled  the  courts  to  declare  freedom  from 
negligence  as  a  matter  of  law.  Other  conditions  were  present 
which,  with  the  lapse  of  time,  more  or  less  strong  under  the 
circumstances  of  each  particular  case,  governed  the  several 
courts  in  arriving  at  conclusions.  In  many,  if  not  all,  of  the 
cases  cited  an  extraordinary  combination  of  circumstances  was 
necessary  before  an  accident  could  happen,  and  in  consequence 
the  happening  of  the  accident  was  a  remote  contingency  not 
to  be  reasonably  expected  in  the  nature  of  things.  In  all  of 
the  authorities,  also,  the  condition  out  of  which  the  negli- 
gence arose  had  been  fixed  at  all  times  in  the  same  place,  for 
many  years,  and  in  some  instances  the  plaintiffs  knew  of  the 
condition.  In  the  present  case  the  hose  was  on  the  sidewalk 
once  or  twice  a  week,  only,  and  then  only  for  a  short  time 
^^^  each  day,  and  the  plaintiff  had  passed  this  point  every 
day  or  every  other  day  for  six  years,  and  never  saw  a  hose 
there  before.  The  fact  that  the  defendant  has  employed  this 
general  method  throughout  the  city  for  a  long  time  without 
accident  may  be  some  evidence  of  the  exercise  of  reasonable 
care,  whose  weight  with  the  jury  would  no  doubt  vary  with 
the  conditions  existing  in  the  localities  where  it  is  employed, 
but  it  cannot  alone  be  taken  as  conclusive  evidence.  Even  if 
the  general  method  was  reasonably  safe,  the  jury  may  have 
been  convinced  that  it  was  negligently  carried  out  in  this  in- 
stance. In  her  testimony,  plaintiff  said:  "On  that  day,  after 
coming  out  of  the  shop  with  my  work,  I  walked  along  and 
when  I  got  up  near  to  the  corner  there  I  looked  around  to  see 
if  my  car  was  coming,  and  just  within  that  time,  as  I  looked 
around  for  my  car,  something  struck  me  and  I  fell,  fell  for- 
ward like  this  (illustrating)," 

And  again :  "You  know,  I  looked  around  for  my  car  to  see 
if  my  car  was  coming,  but  I  didn't  see  the  car;  I  just  then 
slammed  right  down;  something  struck  me  and  I  fell." 

And  on  cross-examination: 

"Q.  Had  you  turned  when  you  struck  this  object? 

"  (The  witness  had  testified  she  had  turned  her  head  to  look 
for  a  car.) 

"A.  Yes,  sir. 

"Q.  Just  as  soon  as  you  turned?  A.  Just  as  soon  as  I 
turned  my  head  that  struck  me  and  I  fell  right  down." 

And  again: 


Jan.  1910.]     City  and  County  of  Denver  v.  Maurer.    215 

*'Q.  What  foot  was  it  that  struck  the  hose?  A.  I  don't 
know;  it  struck  them  both." 

^^"^  Plaintiff  testified  that  she  heard  no  mention  of  the  hose 
until  after  she  had  fallen,  and  this  seems  to  be  corroborated 
in  a  way  by  one  of  defendant's  witnesses.  He  said:  "She 
[the  plaintiff]  was  coming  down  the  street  and  I  heard  my 
partner  tell  her  to  look  out  for  the  hose,  and  the  next  thing 
she  was  down,  and  I  ran  from  the  hole  I  was  flushing  to  help 
her  up. 

"Q.  Did  you  hear  him  say  anything  to  her  about  the  hose? 
A.  Yes;  he  told  her  to  look  out  for  the  hose,  but  I  didn't 
catch  what  she  said  because  she  was  hollering  about  her  hand." 

If  she  was  not  warned  about  the  hose  until  she  was  crjdng 
out  about  her  hand,  which  was  injured,  the  warning  came  af- 
ter she  had  fallen.  From  all  this  the  jury  may  have  concluded 
that,  instead  of  plaintiff's  feet  striking  the  hose  as  it  lay 
inert  upon  the  walk,  as  defendant  contends,  the  hose  was  so 
manipulated  or  handled  on  the  walk  by  the  man  who  appar- 
ently w^as  handling  it  at  one  end,  or  it  was  so  operated,  that 
at  the  moment,  without  due  warning  to  plaintiff,  it  was  made 
to  strike  her,  thus  causing  her  to  trip  over  it.  A  city  is  not 
an  insurer  of  the  safety  of  its  streets,  and  it  performs  its 
whole  duty  when  it  exercises  reasonable  care  to  keep  them  in  a 
reasonably  safe  and  suitable  condition  for  travel,  as  the  de- 
fendant contends.  Whether  it  has  exercised  reasonable  care 
in  a  particular  case  is  usually  a  question  for  the  jury.  The 
contention  of  defendant  that  the  general  method  that  it  had 
adopted  in  flushing  storm  sewers  is,  as  a  matter  of  law,  the  ex- 
ercise of  reasonable  care,  cannot  be  determined  in  this  case, 
unless  certain  circumstances  and  the  testimony  of  the  plain- 
tiff be  entirely  ignored,  or  be  given  a  certain  meaning  to  sup- 
port defendant's  contention,  while  another  meaning  may  be 
deduced  therefrom.  In  this  instance  the  question  was  prop- 
erly submitted  to  the  ^^^  jury,  and  they  no  doubt  took  into 
consideration  all  the  facts  and  circumstances  favorable  to  the 
city  and  gave  them  such  weight  as  they  deserved. 

The  defendant  also  insists  that,  under  the  evidence,  the 
plaintiff  was,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence, but  for  which  the  accident  would  not  have  happened. 
It  happened  in  the  business  part  of  the  city,  where  many  peo- 
ple were  passing  to  and  fro  and  where  many  things  neces- 
sarily divert  one's  eyes  from  the  walk.  There  was  evidence 
that  the  hose  was  the  same  color  as  the  walk.  The  plaintiff 
turned  her  head  to  look  for  a  street-car.  She  said  the  hose 
struck  her.  It  was  her  duty  to  exercise  reasonable  care  and 
prudence  when  walking  on  the  sidewalk.  She,  however,  was 
not  bound,  at  her  peril,  to  keep  her  eyes  fixed  on  the  walk 
constantly.  S-he  had  a  right  to  believe  that  the  walk  was  free 
from  obstructions  and  to  act  with  reasonable  prudence  upon 
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such  belief.  Whether  she  did  act  with  reasonable  care  and 
prudence,  under  the  circumstances,  was  eminently  a  question 
for  the  jury:  Chicago  v.  Babcock,  143  111.  358,  32  N.  E.  271; 
Lamb  v.  Worcester,  177  Mass.  82,  58  N.  E.  474;  Lattimore  v. 
Union  E.  L.  &  P.  Co.,  128  Mo.  App.  37,  106  S.  W.  543. 

The  defendant  insists  that  the  case  of  Strutt  v.  Brooklyn  & 
R.  B.  R.  Co.,  18  App.  Div.  134,  45  N.  Y.  Supp.  728,  ought  to 
be  followed  here.  In  that  ease  plaintiff's  intestate  tripped 
over  a  hose  lying  in  plain  sight  on  a  wharf.  Very  few  people 
Avere  on  the  wharf  at  the  time ;  the  nearest  was  twenty  feet 
away.  It  does  not  appear  that  there  was  anything  occurring 
that  necessarily  diverted  the  eyes  of  the  deceased  from  the 
path  before  him.  The  court  held  that  the  deceased  was  guilty 
of  contributory  negligence,  and  based  its  reversal  of  the  .judg- 
ment for  plaintiff  solely  on  that  ground.  In  the  case  at  bar, 
however,  the  attention  of  the  plaintiff  was  necessarily  diverted 
from  the  sidewalk,  by  looking  for  a  car  which  she  desired  to 
"**  board.  Her  evidence,  which  must  be  considered,  shows 
that  many  people  were  passing  to  and  fro  on  the  sidewalk  at 
the  time,  and  that  the  hose  was  the  color  of  the  walk.  The 
fact  that  others  were  near  her  on  the  walk ;  the  similarity  of 
color  between  the  walk  and  the  hose ;  that  plaintiff  was  struck 
by  the  hose,  and  that  her  attention  was  necessarily  diverted, 
were  not  present  in  the  New  York  case.  If  thej^  had  been, 
the  court  would  have  evidently  found  differently,  for  it  said: 
"If  this  accident  had  occurred  at  night,  or  where  the  plain- 
tiff was  surrounded  by  other  passengers,  so  as  to  render  his 
observation  difficult,  a  very  different  question  w^ould  be  pi:e- 
sented." 

In  the  case  of  Lattimore  v.  Union  E.  L.  &  P.  Co.,  128  Mo. 
App.  37,  106  S.  W.  543,  the  testimony,  so  far  as  the  contribu- 
tory negligence  of  plaintiff  is  concerned,  was  somewhat  simi- 
lar, though  less  favorable  to  the  plaintiff  than  the  testimony 
in  the  case  at  bar,  and  the  court  held  that  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence  "was,  under 
the  facts,  palpably  a  question  to  be  determined  by  the  jury." 
It  is  true  that  in  the  Lattimore  case,  the  hose  was  stretched 
taut  across  the  walk  and  from  four  to  eight  inches  above  it, 
but  that  fact  could  make  no  difference  on  the  question  of  con- 
tributory negligence  of  plaintiff,  for  the  hose  could  at  least 
have  been,  as  readily  seen,  stretched  taut  across  and  near  the 
walk  as  it  could  be  if  lying  on  the  walk.  The  question  of 
negligence  of  this  defendant  and  the  contributory  negligence 
of  this  plaintiff  were  resolved  against  the  contention  of  de- 
fendant by  the  court  below,  in  denying  a  motion  for  nonsuit, 
and  by  the  jury  in  its  verdict.  Certain  observations  were 
made  by  this  court  concerning  negligence  and  contributory 
negligence  in  Lord  v.  Pueblo,  S.  &  R.  Co.,  12  Colo.  390,  21 
Pac.  148.     It  was  there  said  that  these  questions  are  generally 
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for  the  jury  whose  province  should  not  be  invaded  by  the 
courts,  except  ^^^  in  the  clearest  of  cases,  and  that  where  the 
evidence  is  conflicting,  or  facts  and  circumstances  from  which 
the  jury  may  reasonably  draw  an  inference  of  negligence  are 
shown,  or  when  the  determination  of  the  question  of  negli- 
gence depends  upon  the  inference  to  be  drawn  from  a  variety 
of  facts  and  circumstances  in  the  consideration  of  which  there 
is  room  for  substantial  difference  of  opinion,  then  the  ques- 
tion of  negligence  should  be  submitted  to  the  jury  under 
proper  instructions.  And  in  Jackson  v.  Crilley,  16  Colo.  103, 
26  Pac.  331,  it  is  said  that  where  there  is  any  reasonable  doubt 
as  to  the  inference  to  be  drawn  from  the  facts,  the  question 
of  negligence  should  be  submitted  to  the  jury. 

And  now,  upon  motion  for  rehearing,  after  again  carefully 
considering  the  briefs  of  the  parties  and  the  testimony,  this 
court  feels  that,  considering  this  case  in  the  most  favorable 
light  in  which  it  may  be  reasonably  considered  in  behalf  of 
the  defendant,  under  all  the  facts  and  circumstances,  there  is 
room  for  a  substantial  difference  of  opinion  in  the  considera- 
tion of  the  evidence  on  the  question  of  negligence,  and  that 
there  is  a  reasonable  doubt  as  to  the  inference  to  be  drawn 
from  all  the  facts  and  circumstances  on  that  question,  and  for 
these  reasons  the  questions  of  negligence  and  contributory  iieg- 
ligence  were  rightly  submitted  to  the  jury  under  proper  in- 
structions, and  their  verdict  is  binding  here. 

The  former  opinion  will  be  withdrawn  and  this  opinion 
filed  in  lieu  thereof;  the  motion  for  rehearing  will  be  denied 
and  the  judgment  of  the  lower  court  will  stand  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Campbell  concur. 

Rehearing  denied. 

The  Liability  of  Cities  for  the  Acts  of  Their  Agents  ia  the  subject  of 
a  note  to  Goddard  v.  Inhabitants  of  Harps-well,  30  Am.  St.  Eep.  376. 
Municipal  corporations  are  not  liable  for  failure  to  exercise,  or  for 
errors  in  exercising,  their  political  or  governmental  powers,  but  they 
are  liable  for  neglect  to  perform  or  for  negligent  performance  of  func- 
tions of  a  private  or  ministerial  character:  City  of  Denver  v.  Davis, 
37  Colo.  370,  119  Am.  St.  Eep.  293;  O'Donnell  v.  City  of  Syracuse,  184 
N.  Y.  1,  112  Am.  St.  Rep.  558;  Fisher  v.  New  Bern,  140  N.  C.  506,  111 
Am.  St.  Eep.  857;  Mayor  etc.  of  Dalton  v.  Wilson,  118  Ga.  100,  98  Am. 
St.  Rep.  101. 

The  Duty  Which  the  Law  Imposes  upon  a  Municipality  in  regard  to 
its  streets  and  sidewalks  is  to  exercise  ordinary  care  to  see  that  they 
are  safe  for  travelers:  Clifton  v.  Philadelphia,  217  Pa.  102,  118  Am.  St. 
Rep.  906;  White  v.  City  of  New  Bern,  146  N.  C.  447,  125  Am.  St.  Rep. 
476;  Webster  v.  City  of  Vanceburg,  130  Ky.  320,  132  Am.  St.  Rep.  392. 

A  Pedestrian  or  Traveler  in  a  Public  Street  is  not  bound  to  be  looking 
for  hidden  dangers  therein.  All  that  is  required  of  him  is  that  he 
walk  with  his  eyes  open,  observing  his  general  course  and  in  the  usual 
manner:  Earl  v.  Dla&k,  126  Iowa,  361,  106  Am.  St.  Rep.  361;  Drake  v. 
Kansas  City,  190  Mo.  370,  109  Am.  St.  Rep.  759. 
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BARTLETT  v.  O'MAHONEY. 

[47  Colo.  237,  107  Pac.  219.] 

JUDGMENT  —  Res  Judicata  —  Replevin  Against  Sheriff. — 
Where  an  action  of  replevin  against  a  sheriff  is  dismissed,  and  he  is 
directed  to  retain  possession,  the  judgment  is  res  judicata,  and  bars  a 
subsequent  action  of  replevin  for  the  property  by  one  of  the  parties 
against  the  sheriff's  successor  in  office,     (p.  219.) 

G.  K,  Hartenstein,  for  the  appellant. 

D.  C.  Beaman  and  J.  T.  Hogan,  for  the  appellee. 

237  GABBERT,  J.  Appellant,  in  October,  1903,  com- 
menced suit  in  replevin  against  Lorenzo  F.  Long,  then  sheriff 
of  238  Lake  county,  to  recover  possession  of  the  hides,  heads 
and  bones  of  four  buffalo  or  bison.  Afterward  the  appellee, 
as  sheriff  and  successor  of  Long,  was  substituted  defendant. 
On  the  issues  made  by  the  pleadings  the  case  went  to  trial 
before  a  jury.  At  the  conclusion  of  the  testimony  on  the  part 
of  the  plaintiff,  the  court  directed  a  verdict  for  the  defend- 
ant, and  judgment  was  entered  accordingly.  Several  inter- 
esting questions  involving  the  construction  of  the  game  laws 
of  the  state  are  argued  by  counsel,  which  we  shall  decline  to 
pass  upon,  for  the  reason  it  appears  that  plaintiff  was  not  en- 
titled to  maintain  his  action,  and  that  the  verdict  rendered 
and  judgment  entered  thereon  cannot  be  disturbed. 

It  appears  from  the  answer  and  testimony  that  in  Feb- 
ruary, 1903,  an  action  was  commenced  in  the  district  court  of 
Lake  county,  by  Charles  W.  Harris,  then  state  game  and  fish 
commissioner  of  the  state,  against  the  plaintiff,  and  Sheriff 
Long  (the  latter  then  being  in  possession  of  the  property  in 
controversy),  and  others,  for  the  purpose  of  having  such  prop- 
erty adjudged  to  belong  to  the  state  of  Colorado.  Later, 
John  M.  Woodard,  who  had  succeeded  Harris  as  state  game 
and  fish  commissioner,  was  substituted  as  plaintiff  in  that  ac- 
tion. After  this  substitution,  and  on  August  3,  1903,  such 
proceedings  were  had  in  the  case  that  the  action  was  dismissed, 
and  Sheriff  Long  was  ordered  and  directed  by  the  court  to 
retain  the  charge,  control,  custody  and  possession  of  the  prop- 
erty. The  judgment  directing  the  sheriff  to  retain  possession 
and  control  of  the  property  may  have  been  erroneous,  but  the 
judgment  of  a  court  of  record  having  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties  to  an  action,  and  which  is  not 
in  excess  of  its  jurisdiction,  although  erroneous,  is  res  judi- 
cata as  to  the  parties  to  it,  until  set  aside  in  a  direct  proceed- 
ing attacking  it.  The  district  court  had  jurisdiction  ^39  ^f 
the  case,  and  jurisdiction  of  the  parties,  as  well  as  jurisdic- 
tion to  enter  a  judgment  therein,  which  at  the  time  the  action 
at  bar  was  instituted,  and  when  the  judgment  appealed  from 
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was  entered,  was  in  full  force  and  effect.  The  plaintiff  and 
the  original  defendant  in  the  case  at  bar  were  parties  to  that 
suit.  The  present  defendant  has  succeeded  him  in  his  offi- 
cial capacity.  In  these  circumstances,  the  judgment  rendered 
in  August,  1903,  precludes  the  plaintiff  from  maintaining  his 
present  replevin  action.  He  is  bound  by  that  judgment  until 
reversed,  set  aside  or  modified  in  a  proceeding  instituted  for 
that  purpose. 

The  judgment  of  the  district  court  is  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Bailey  concur. 


The  Judgment  of  a  Court  Having  Jurisdiction  of  the  Subject  Matter 
and  of  the  person,  though  erroneous,  is  conclusive  upon  the  parties 
until  set  aside  in  a  direct  proceeding  instituted  for  that  purpose:  H.  F. 
Watson  Co.  v.  Citizens'  Concrete  Co.,  28  E.  I.  472,  125  Am.  St.  Eep. 
749.  As  to  the  effect  of  a  judgment  of  dismissal  as  res  judicata,  see 
Wilkins  v.  Stiles,  75  Vt.  42,  98  Am.  St.  Eep.  804;  Hoover  v.  King,  43 
Or.  281,  99  Am.  St.  Eep.  754;  Eldred  v.  Johnson,  75  Ark.  1,  112  Am. 
St.  Eep.  17;  State  Medical  Ex.  Board  v.  Stewart,  46  Wash.  79,  123  Am. 
St.  Rep.  915. 


CART  V.  WILLIAMS. 

[47  Colo.  256,  107  Pac.  219.] 

STATUTE  OF  FRAUDS. — Where  a  Vendor  Delivers  Goods  to 

a  Carrier,  cousigiis  them  to  the  vendee,  and  sends  the  bill  of  lading  to 
him,  there  is  a  sufficient  delivery  and  change  of  possession  to  satisfy 
the  statute  of  frauds,     (pp.  221,  222.) 

Dorsey  &  Hodges  and  Edward  I.  Thayer,  for  the  appellant. 

No  appearance  for  the  appellees. 

257  WHITE,  J.  The  appellants,  as  partners  under  the 
firm  name  of  Gary  &  Fielding,  were  engaged  in  selling  mining 
machinery  in  the  city  of  Denver.  They  contracted  to  sell  to 
one  De  Golyer  a  Cameron  sinking  pump  for  an  agreed  sum 
of  $385,  to  be  paid  within  thirty  days  from  the  date  of  de- 
livery, upon  condition  that  the  title  to  the  pump  was  to  re- 
main in  the  vendors  until  the  agreed  purchase  price  was  fully 
paid.  On  the  same  day  the  pump  was  consigned  and  shipped 
to  the  superintendent  or  manager  of  a  mine  in  Cripple  Creek, 
then  operated  by  De  Golyer  under  a  lease.  The  pump  was 
received  by  the  vendee,  but  not  placed  in  the  mine  nor  put  to 
any  use,  except  some  of  the  valves  and  screws  were  taken 
from  the  pump  and  attached  to  an  old  one  then  in  the  mine. 
De  Golyer  at  the  time  was  indebted  to  appellants  on  account 
of  certain  flues  shipped  to  him  prior  to  the  making  of  the 
contract  for  the  sale  of  the  pump.     Within  thirty  days  after 
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De  Golyer  contracted  for,  and  received,  the  pump,  the  man- 
ager of  his  mine,  under  instructions  from  De  Golyer  herein- 
after mentioned,  transmitted  to  appellants  a  check  for  $300, 
the  letter  accompanying  the  check  stating  that  the  payment 
was  made  on  the  pump.  Prior  to  the  receipt  of  this  check, 
the  undisputed  testimony  shows  that  De  Golyer  and  appel- 
lants had  entered  into  an  agreement  by  which  De  Golyer  was 
to  return  the  pump  and  transmit  to  appellants  $300,  the 
money  to  be  applied  on  the  payment  of  the  flues,  and,  to- 
gether with  the  return  of  the  pump,  considered  a  discharge 
of  the  balance  of  De  Golyer 's  indebtedness  to  appellants. 

De  Golyer,  at  the  time  of  purchasing  the  pump,  ^^^  in- 
structed the  manager  of  his  mine  to  make  payment  therefor 
when  certain  moneys  were  collected.  He  then  went  east  via 
Denver,  at  which  time  it  appears  the  arrangement  for  the  re- 
turn of  the  pump  to  Gary  &  Fielding  was  made.  Subse- 
quently De  Golyer  wrote  his  manager  to  pay  Gary  &  Fielding 
$300,  but  gave  no  instructions  as  to  the  purpose  of  the  pay- 
ment. Thereafter,  and  subsequent  to  the  remittance  of  the 
$300,  as  above  stated,  De  Golyer  instructed  his  manager,  by 
letter,  to  ship  the  pump  to  Gary  &  Fielding,  but  this  was  not 
done,  for  the  reason,  as  testified  by  the  manager,  that  it  was 
so  cold  that  he  could  get  no  team  to  haul  it  to  the  railroad, 
and  he  had  already  sent  in  $300  as  payment  on  the  pump. 
Meanwhile  De  Golyer  returned  from  the  east,  and  on  May 
10th  verbally  gave  his  manager  peremptory  instructions  to  at 
once  ship  the  pump  to  Gary  &  Fielding.  Thereupon  the 
pump,  including  the  parts  which  had  been  placed  in  the  mine, 
was,  on  the  eleventh  day  of  May,  loaded  aboard  a  car  at  Crip- 
ple Creek,  and  consigned  for  shipment  to  the  appellants  in 
Denver,  and  the  bill  of  lading  mailed  to  them.  May  12th, 
while  said  property  was  still  in  possession  of  the  railroad  com- 
pany and  aboard  its  cars,  and  after  the  bill  of  lading  had  been 
delivered,  a  writ  of  attachment  was  issued  in  a  suit  brought 
by  appellee,  F.  E.  Williams,  against  the  other  appellees  herein, 
and  levied  upon  said  property.  Thereafter  appellants  inter- 
vened in  that  suit,  claiming  ownership  of  the  attached  prop- 
erty. A  redelivery  bond  was  given  for  the  property  upon 
which  the  levy  was  made,  and  the  attachment  was  released. 
Upon  trial  of  the  case  to  a  jury  in  the  county  court,  the  in- 
terveners, after  the  evidence  was  all  in,  moved  for  a  directed 
verdict  in  their  favor,  which  was  denied,  and  a  verdict  re- 
turned against  them.  ]\lotions  for  a  new  trial  and  in  arrest 
of  judgment  were  interposed  and  overruled,  to  all  of  which 
350  rulings  the  interveners  duly  excepted.  Judgment  was 
entered  upon  the  verdict  sustaining  the  attachment  and  de- 
creeing that  the  plaintiff  in  the  original  suit  recover  from  the 
interveners  therein  the  pump  and  appliances  upon  which  the 
levy  was  made,  and  that  in  default  of  the  return  of  the  prop- 
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erty  under  the  redelivery  bond,  that  the  interveners  pay  into 
court  the  value  of  such  property,  or  a  sufficient  amount  to 
discharge  the  judgment  and  costs  entered  in  the  original  suit 
against  De  Golyer.  The  interveners  duly  excepted  to  the  judg- 
ment, and  bring  the  cause  here  for  review  on  appeal. 

AVhether  the  original  sale  by  Gary  &  Fielding  to  De  Golyer 
was  conditional  or  absolute,  or  by  laches  of  the  vendors  be- 
came so,  is  wholly  immaterial.  The  agreement  subsequently 
entered  into  by  the  parties  resulted,  on  May  11th.  in  vesting 
in  the  original  vendors  anv  interest  De  Golver  had  in  the 
property :  Hendrie  &  Bolthoff  Go.  v.  GoUins,  29  Golo.  102,  67 
Pac.  164.  The  consideration  for  the  relinquishment  of  De 
Golyer 's  title,  whether  conditional  or  absolute,  was  the  extin- 
guishment of  the  right  of  Gary  &  Fielding  to  demand  of  him 
the  purchase  price  of  the  pump.  The  only  question  necessary 
to  determine  is,  Was  the  possession  of  the  property  effectually 
transferred,  so  as  to  defeat  the  subsequent  levy  of  attachment 
at  the  instance  of  appellee  Williams,  in  his  suit  against  De 
Golyer?  Unless  the  change  of  possession  was  such  as  to  af- 
ford visible  notice  to  the  community  of  a  change  in  the  own- 
ership of  the  property,  the  transaction  constituted  a  fraud  in 
law  under  the  statutes,  and  as  such  must  be  held  void  as  to 
creditors:  Bassinger  v.  Spangler,  9  Golo.  175,  10  Pac.  809,- 
Hendrie  &  Bolthoff  Go.  v.  Gollins,  29  Colo.  102,  67  Pac.  164. 

We  are,  however,  clearly  of  the  opinion  that  there  was  such 
actual,  visible  and  essential  delivery  and  change  of  possession 
of  the  property  as  to  meet  ^^*^  the  requirements  of  the  law. 
There  was  no  conflict  of  evidence.  The  property  was  de- 
livered by  De  Golyer  to  the  railroad  company,  accepted  by  the 
latter,  placed  aboard  its  cars  for  transit  to  Gary  &  Fielding, 
long  prior  to  the  levy.  De  Golyer,  in  pursuance  to  the  con- 
tract to  resell,  had  surrendered  his  possession  thereof;  had 
severed  his  visible  and  apparent  control  over  the  property,  and 
by  consigning  it  and  transmitting  the  bill  of  lading  to  Gary  & 
Fielding  had  constituted  them  the  bailor  and  the  railroad 
company  the  bailee  of  the  property :  24  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  subd.  5,  p.  1071.  The  railroad  company,  having 
accepted  the  property  under  an  agreement  to  ship  and  deliver 
to  Gary  &  Fielding,  became  for  the  purpose  mentioned  the 
agents  of  the  latter. 

In  Lake  Shore  etc.  Ry,  Go.  v.  Nat.  Livestock  Bank  of  Chi- 
cago, 178  111.  506,  53  N.  E.  326,  it  is  said:  "The  effect  of  a 
consignment  of  goods  in  a  bill  of  lading  is  to  vest  the  prop- 
erty therein  in  the  consignee.  A  delivery  of  goods  to  a  com- 
mon carrier  consigned  to  a  particular  person,  without  specific 
directions  different  from  ordinary  usage,,  is  constructively  a 
delivery  to  the  consignee.  Where  the  vendee  is  the  consignee, 
the  delivery  of  goods  to  a  common  carrier  without  qualifica- 
tions, consigned  to  that  vendee,  is  in  law  a  constructive  deliv- 
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ery  to  the  consignee  from  the  time  of  shipment  and  the  com- 
mencement of  the  carriage.  'It  is  well  settled  that  delivery 
of  goods  to  a  common  carrier  ....  for  conveyance  to  him 
[the  purchaser],  or  to  a  place  designated  by  him,  constitutes 
an  actual  receipt  by  the  purchaser.  In  such  cases  the  carrier 
is,  in  contemplation  of  law,  the  bailee  of  the  person  to  whom — 
not  by  whom — the  goods  are  sent — the  latter,  in  employing 
the  carrier,  being  considered  as  an  agent  of  the  former  for 
that  purpose':  Benjamin  on  Sales,  2d  Am.  ed.,  par.  693, 
p.  648." 

^^^  And  again,  on  page  518:  "By  the  consignment  and  de- 
livery of  the  goods  to  the  defendant  carrier  to  be  conveyed  to 
the  consignee,  without  condition  or  qualification,  the  property 
in  the  goods  became  vested  in  the  consignee,  and  could  be  af- 
fected, so  far  as  the  consignor  was  concerned,  only  by  the 
right  of  stoppage  in  transitu." 

The  possession  was  neither  joint  nor  concurrent  in  De  Gol- 
yer  and  Gary  &  Fielding,  but  visibly  and  absolutely  in  the 
railroad  company  as  agent  of  Gary  &  Fielding.  No  one  could 
approach  the  property  without  at  once  ascertaining  and  know- 
ing the  change  of  possession  and  the  actual  ownership  was 
undisputed.  If  the  transaction  was  tainted  with  fraud  at  all, 
it  was  fraud  in  fact,  and  not  fraud  in  law.  No  fraud  in  fact 
was  charged  or  attempted  to  be  proven. 

The  agreement  of  De  Golyer  to  pay  Gary  &  Fielding  $300 
and  return  the  pump  was  clearly  executory,  having  reference 
entirely  to  the  future.  It  did  not  cover  transactions  then 
consummated,  but  related  to  things  in  future.  The  agreement, 
therefore,  did  not  constitute  a  present,  absolute  sale  as  to  cred- 
itors of  De  Golyer.  If  a  creditor  attached  the  property  be- 
fore delivery,  his  rights  acquired  by  the  levy  would  be  supe- 
rior to  Gary  &  Fielding's,  and  a  title  acquired  through  such 
levy  would  undoubtedly  be  good.  Under  the  contract,  title  to 
the  pump  did  not  pass  to  Gary  &  Fielding,  nor  did  the  liquida- 
tion of  the  indebtedness  of  De  Golyer  to  them  occur  until  ac- 
tual delivery.  Since,  however,  and  in  pursuance  to  that  con- 
tract, the  property  had  passed  out  of  the  possession  and 
from  under  the  control  of  the  seller,  and  into  the  possession 
and  control  of  a  common  carrier,  obligated  to  deliver  it  to  the 
buyers,  the  sale  was  then  and  there  and  thereby  consummated, 
and  the  rights  of  the  purchasers  could  not  be  injuriousl}'- 
^*^^  affected  by  a  subsequent  suit  against  the  seller,  and  the 
levy  of  an  attachment  issued  therein. 

In  Ilendrie  &  Bolthoff  Co.  v.  Collins,  29  Colo.  102,  67  Pac. 
164,  the  subject  matter  was  a  pump,  and  there  had  been  a 
resale  by  the  original  vendee  to  the  original  vendor.  A  ques- 
tion was  raised,  as  in  the  case  at  bar,  between  an  attaching 
creditor  and  the  intervening  vendee  as  to  who  was  the  real 
owner.     The  court,  referring  to  the  statute  and  the  necessity 
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of  an  immediate  delivery  of  the  property  sold  and  notorious 
change  of  possession  thereof,  said:  "But  this  does  not  apply 
where  the  property  has  been  placed  by  the  vendee  in  the  pos- 
session of  a  third  person,  if  the  possession  of  a  third  person  is 
open  and  notorious  and  exclusive." 

Under  the  circumstances  of  this  case  we  have  not  deemed  it 
necessary,  or  proper,  to  discuss,  approve  or  deny  the  doctrine 
apparently  announced  in  Autrey  v.  Bowen,  7  Colo.  App.  408, 
43  Pac.  908,  that  when  a  chattel  sold  is  capable  of  immediate 
delivery,  and  is  retained  by  the  vendor  for  a  considerable  pe- 
riod, but  delivered  to  the  vendee  before  levy  of  a  creditor's 
writ,  the  sale  is,  by  the  retention,  rendered  void  as  to  such 
creditor.  We  place  our  decision  upon  the  doctrine  announced 
in  Finding  v.  Hartman,  14  Colo.  596,  23  Pac.  1004. 

Under  the  facts  as  disclosed  by  the  record  before  us,  there 
was  nothing  to  litigate.  The  property  clearly  belonged  to  the 
appellants,  and  the  attaching  creditor  secured  no  rights 
thereto  or  therein,  and  the  court  should  have  so  instructed  the 
jury.  The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 

Chief  Justice  Steele  and  Mr.  Justice  Bailey  concur. 


The  Delivery  of  Goods  "by  a  Vendor  to  a  Carrier  is  equivalent  to  de- 
livery to  the  purchaser,  subject  only  to  the  right  of  stoppage  in  tran- 
situ: State  V.  Rosenberger,  212  Mo.  648,  126  Am.  St.  Eep.  580.  Where 
a  vendor  of  goods  delivers  them  to  a  carrier  for  transportation  to  the 
vendee,  the  title  then  usually  passes  to  the  latter,  the  delivery  to  tho 
carrier  being  deemed  a  delivery  to  the  vendee:  Main  v.  Jarrett,  83 
Ark.  426,  119  Am.  St.  Eep.  144;  Templeton  v.  Equitable  Mfg.  Co.,  7d 
Ark.  456,  116  Am.  St.  Rep.  88;  Hill  v.  Fruita  Mercantile  Co.,  42  Colo. 
491,  126  Am.  St.  Eep.  172. 


BRIGGS  V.  CHAMBERLAIN. 

[47  Colo.  382,  107  Pac.  1082.] 

TRIAL — Conflicting  Testimony — Question  for  Jury. — When 
there  is  substantial  testimony  which  establishes',  or  fairly  tends  to 
establish,  the  issues  tendered  by  the  plaintiff,  they  must  be  submitted 
to  the  jury,  although  controverted  directly  or  by  inference  by  the  tes- 
timony of  the  adverse  party,     (p.  230.) 

ESTATE  OF  DECEDENT. — Any  Claim  upon  a.  Contract  which 
could  have  been  enforced  against  a  decedent  in  his  lifetime  may  be  en- 
forced against  his  estate,     (p.  230.) 

AGENCY — Revocation  of  Employment  by  Principal. — An 
agency  at  will  may  be  terminated  by  the  principals  at  any  time  before 
performance  by  the  agent.  But  if,  after  the  agent  has  in  part  exe- 
cuted his  authority,  the  principals  revoke  the  unexecuted  part,  causing 
him  damage,  they  must  indemnify  him  to  that  extent,     (p.  232.) 
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STATUTE    OF    FRAUDS — Agency    to    Purchase    Land. — The 

authority  or  employment  of  an  agent  to  negotiate  a  purchase  of  real 
estate  need  not  be  in  writing,     (p.  232.) 

CONTRACTS — Who  may  Avoid  Voidable  Agreement. — Con- 
tracts that  are  voidable  and  not  void  can  be  avoided  only  by  the  party 
who  has  a  right  to  complain,     (p.  233.) 

CORPORATION — Contract  by  Directors  Adverse  to  Corpora- 
tion.— A  contract  by  a  director  of  a  corporation  with  third  persons  to 
negotiate  for  them  a  purchase  of  property  and  stock  of  the  company 
is  not  opposed  to  law  or  public  policy,     (p.  233.) 

CORPORATION — Contract  by  Director  Adverse  to  Corporation. 
One  who  employs  a  director  of  a  corporation  to  purchase  property  or 
stock  of  the  corporation  cannot,  in  an  action  by  the  director  to  re- 
cover his  compensation,  object  that  he  was  acting  contrary  to  the 
interests  of  the  corporation  and  stockholders,     (p.  233.) 

Charles  S.  Thomas,  R.  L.  Holland  and  W.  G.  Smith,  for 
the  plaintiff  in  error. 

David  P.  Strickler  and  McAllister  &  Gandy,  for  the  de- 
fendants in  error. 

383  GABBERT,  J.  E.  A.  Meredith,  now  deceased,  filed  a 
claim  against  the  estate  of  Winfield  S.  Stratton,  deceased, 
in  the  county  court  of  El  Paso  county,  the  court  in  which 
the  administration  proceedings  of  the  estate  were  pending. 
The  amended  claim  filed  was  as  follows: 
"The  Estate  of  W.  S.  Stratton 

To  E.  A.  Meredith,  Dr. 

June  1,  1900. 

1.  To   services  as  agreed  in  negotiating  purchase 

of  mining  property  in  Cripple  Creek  belonging 
to  Mars  Con.  G.  M.  Co.  (purchase  price  to  be 
paid  by  said  Stratton  as  agreed  upon,  $90,000)  .$10,000 

2.  To  loss  of  profits  and  depreciation,  from  June, 

1900,  to  date,  on  1,000,000  shares  of  the  capital 
stock  of  The  Mars  Consolidated  Gold  Mining 
Company  acquired  and  held  by  said  Meredith 
under  the  terms  of  an  agreement  with  said 
Stratton  entered  into  on  or  about  March  15, 
1900,  being  the  difference  between  the  present 
value  of  said  1,000,000  shares  of  said  stock  and 
what  the  same  would  have  been  worth  had  said 
Stratton  carried  out  his  agreement  with  said 
Meredith  and  paid  the  said  Company  $90,000 
for  its  property  as  per  contract 50,000 

3.  To  damages  sustained  by  said  Meredith  account 

of  loss  of  interest  on  above  amounts  at  legal 
rate,  from  June  1,  1900,  to  date,  3  years,  8 
months '17,600 

Total $77,600" 
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^^*  The  trial  upon  the  claim  resulted  in  a  verdict  and 
judgment  in  favor  of  the  estate,  from  which  the  claimant 
appealed  to  the  district  court.  The  trial  in  the  district 
court  was  before  a  jury.  At  the  conclusion  of  the  testi- 
mony, the  court,  on  motion  of  the  representatives  of  the 
Stratton  estate,  directed  a  verdict  in  its  favor,  and  the  exec- 
utors thereof,  and  against  the  plaintiff.  From  the  judgment 
on  this  verdict  the  claimant  has  brought  the  case  to  this 
court  for  review  on  error.  Since  then  he  has  departed  this 
life,  and  his  administrator,  Frank  N.  Briggs,  has  been  sub- 
stituted as  plaintiff  in  error. 

The  first  question  presented  for  our  consideration  is 
whether  or  not  the  evidence  was  such  as  to  justify  the 
court  in  directing  a  verdict  in  favor  of  the  Stratton  estate. 
In  order  to  determine  this  question  it  becomes  necessary  to 
review  the  testimony. 

W.  A.  Ramsey,  a  witness  on  behalf  of  the  claimant,  testi- 
fied by  deposition  in  substance  as  follows:  That  he  was  in 
the  employ  of  W.  S.  Stratton  nearly  five  years,  beginning  in 
October,  1896,  and  ending  in  June,  1901 ;  that  during  the 
last  three  years  of  his  employment  he  was  the  confidential 
secretary  and  business  agent  of  Stratton ;  that  he  knew  a 
verbal  agreement  was  entered  into  between  Meredith  and 
Stratton  relative  to  the  purchase  by  Stratton,  through  Mere- 
dith, of  the  mining  property  of  The  Mars  Consolidated  Gold 
Mining  Company;  that  he  acquired  this  knowledge  from 
Stratton,  and  through  negotiations  held  jointly  between 
Stratton,  Meredith  and  himself;  that  in  May,  1900,  Mr. 
Stratton  informed  him  that  definite  verbal  arrangements 
had  been  entered  into  with  Meredith,  whereby  he  had 
agreed  with  the  latter  to  pay  the  Mars  company  $90,000 
for  its  property,  and  to  pay  Meredith  the  further  sum  of 
$10,000  for  his  services  in  the  matter;  that  Meredith  was  to 
secure  by  purchase  or  pledge  at  ^^^  least  1,000,000  shares 
of  the  stock  of  the  company,  the  better  to  insure  a  proper, 
legal  sale  of  the  property  of  the  company  under  at  least  a 
two-thirds  vote  of  all  the  stock.  A  few  days  later  Mr. 
Stratton  told  the  witness  there  had  been  some  misunder- 
standing about  the  title,  but  that  he,  Stratton,  was  satisfied 
it  was  all  right,  but  he  would  like  to  have  the  matter  de- 
layed, in  order  that  the  wdtness  might  concur  in  his  views 
as  to  the  validity  of  the  title  and  advisability  of  purchasing 
the  property.  Stratton  further  stated  to  the  witness  at  this 
time  that  he  had  definitely  agreed  with  Meredith  to  take 
the  property,  subject,  of  course,  to  a  proper  scrutiny  of  the 
title.  He  also  stated  at  this  time  that  Meredith  had  bought 
control  of  the  stock  of  the  Mars  company  in  pursuance  of 
his  understanding  with  him.  A  few  days  later  Mr.  Stratton 
informed  the  witness  that  to  carry  out  some  other  plans 
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for  the  purchase  of  property  in  the  Cripple  Creek  district 
would  require  an  immense  sum  of  money,  and  requested 
him  to  do  all  he  could  to  hold  back  the  Meredith  deal,  and 
keep  him  on  the  string  until  he  could  carry  out  his  other 
plans,  which  he  said  would  cost  a  large  sum.  He  also  stated 
at  this  time  that  there  were  other  properties  in  the  near 
vicinity  of  those  belonging  to  the  Mars  company  which  he 
wished  to  purchase,  and  if  he  closed  the  deal  for  the  Mars 
properties  first,  he  might  be  compelled  to  pay  too  much  for 
others  in  the  near  vicinity,  which  he  also  wished  to  buy. 
He  also  stated  at  that  time  that  the  Mars  company  deal 
could  be  closed  at  any  time,  while  the  other  matters  would 
not  wait,  and  as  Meredith  had  bought  over  1,000,000  shares 
of  the  Mars  stock,  he  held  the  key  to  the  situation,  and  could 
secure  control  at  one  time  as  well  as  another.  He  asked 
the  witness  if  he  thought  Meredith  would  make  any  trouble, 
to  which  he  (the  witness)  replied  he  thought  not ;  that  Mere- 
dith's  general  method  of  proceeding  ^^^  with  the  deal 
indicated  either  an  unusually  great  degree  of  confidence  in 
his  verbal  statements  or  a  lack  of  business  judgment,  because 
few  men  would  have  been  willing  to  invest  their  money  in 
the  purchase  of  so  large  an  amount  of  stock,  and  trust  to 
the  chances  of  delay  and  accident  not  interfering  with  the 
closing  of  the  deal,  and  that  most  men  would  have  required 
him  to  furnish  the  money  for  the  purchase  of  the  shares. 
To  these  suggestions  Mr.  Stratton  replied:  "The  property 
is  mine,  anyhow,  but  I  want  to  delay  taking  it  over  until  I 
get  other  things  fixed,  and  I  want  you  to  help  me  do  it.  I 
am  using  my  money  up  awfully  fast,  and  Meredith  must 
wait  awhile."  The  witness  then  continues,  in  substance, 
to  state  that  Meredith  visited  him  at  Stratton 's  office  a  few 
days  later;  that  Meredith  and  Stratton  had  a  few  minutes' 
conversation;  that  Stratton  left  the  room  shortly  after, 
saying  as  he  went  out :  "Meredith,  you  hold  on  a  little.  You 
and  Ramsey  can  fix  it  some  way  so  we  don't  have  to  do  all 
this  business  fight  now.  It  will  hurt  my  other  business  if 
I  do."  That  Meredith  occasionally  visited  Mr.  Stratton 's 
office,  sometimes  seeing  him  and  sometimes  not,  and  finally 
told  him  (the  witness)  that  since  his  illness  he  had  been 
placed  in  a  very  awkward  financial  position  by  the  purchase 
of  the  Mars  stock,  and  if  the  deal  was  not  to  be  closed  soon, 
he  must  go  out  on  some  railroad  construction  work  and 
earn  some  money,  and  Mr.  Stratton  could  send  for  him 
when  he  wanted  him.  He  says  he  reported  this  conversation 
to  Mr.  Stratton. 

A  witness,  Charles  S.  Wilson,  also  testified  by  deposition 
on  behalf  of  the  claimant  in  substance  as  follows:  That  he 
was  a  director  of  the  Mars  company,  and  in  May,  1900,  met 
Mr.  Stratton  in  Colorado  Springs,  near  his  office,  and  in- 
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formed  him  that  a  Mr.  Wood  had  applied  for  a  lease  and 
bond  on  a  small  ^*''  piece  of  ground  belonging  to  the  JNIars 
company;  that  he  understood  that  he,  Stratton,  had  some 
deal  on  with  Meredith  for  the  property  or  stock  of  the  com- 
pany, and  asked  him  whether  he  had  any  objection  to  the 
granting  of  Wood's  application,  to  which  Mr.  Stratton  re- 
plied: "Yes;  don't  do  it."  The  witness  then  asked  him  if 
he  objected  to  the  leasing  of  the  property,  or  only  to  the 
bonding  of  it,  to  which  Stratton  replied:  "Don't  do  either." 

Fred  Hills,  a  mining  engineer,  testified  by  deposition  that 
he  published  in  1900  a  manual  of  the  Cripple  Creek  district ; 
that  the  map  of  Stratton 's  group  therein,  which  includes  the 
greater  part  of  the  Mars  property,  was  submitted  to  Mr. 
Stratton  before  it  was  published ;  that  Mr.  Stratton  approved 
it,  saying  he  had  practically  bought  the  property  of  the 
Mars  company,  and  was  willing  that  it  should  show  in  the 
publication  as  embraced  under  Stratton 's  group. 

J.  C.  Staats  testified  that  in  1900  he  was  a  director  and 
stockholder  of  the  Mars  company ;  that  in  the  latter  part  of 
1900,  or  the  early  part  of  1901,  he  had  a  conversation  with 
Mr.  Stratton,  in  which  he  stated  that  he  was  in  a  deal  for 
Mars  stock,  through  Mr.  Meredith,  and  that  as  he,  the  wit- 
ness, was  an  owner  of  some  of  that  stock,  he  would  realize 
about  $5,000  when  the  deal  was  closed. 

James  H.  Emerson,  a  witness  on  behalf  of  claimant, 
testified  that  he  had  been  em^ployed  by  Mr.  Stratton  in  the 
capacity  of  mine  superintendent  for  several  years;  that  Mr. 
Stratton  at  one  time  was  showing  him  different  properties 
he  had  bought,  among  which  was  the  Mars  and  other  prop- 
erties in  Poverty  gulch  section,  where  the  Mars  was  located ; 
that  he  intended  to  do  a  large  amount  of  work  in  that  local- 
ity, and  pointed  out  to  him  where  he  intended  to  sink  a  shaft. 

The  veracity  of  these  witnesses  was  not  assailed,  ^^^  and 
no  testimony  was  offered  or  introduced  contradicting  the 
statements  of  either  of  them,  except  some  correspondence 
between  Stratton  and  claimant,  introduced  by  the  estate. 
This  correspondence  is  as  follows : 

"Grand  Ranch,  Grand  Co.,  Colo.,  6-17-02. 
"Mr.  W.  S.  Stratton,  Colorado  Springs,  Colo. 

"Dear  Sir: — I  write  to  ask  you  if  there  is  any  chance  of 
making  a  deal  on  Mars  yet?  I  went  flat  broke  holding  that 
thing  together,  and  had  to  get  out  on  railroad  location 
again.  Hoping  that  we  may  be  able  to  get  up  some  kind 
of  a  trade,  I  remain, 

"Very  truly, 

"E.  A.  MEREDITH. 

"P.  0.  Address  Fraser,  Grand  Co.,  Colo." 
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To  this  letter  the  following  reply  was  addressed: 
"Office  I.  C.  C,  W.  S.  Stratton, 
"117  Pike's  Peak  Avenue. 
"Colorado  Springs,  Colo.,  June  24,  1902. 
"E.  A.  Meredith,  Junction  Ranch,  Grand  Co.,  Colo. 

"Dear  Sir: — Your  letter  of  the  17th  inst.  at  hand.  I  fear 
it  is  too  late  to  consider  the  Mars  deal,  as  I  have  concluded 
my  purchases.  However,  I  may  reconsider  the  matter  when 
next  in  camp  and  looking  over  the  ground,  and  if  I  care  to 
do  anything,  will  write  you  further. 

"Yours  truly, 

"W.  S.  STRATTON. 
"L." 

Later.  Meredith  addressed  the  following  letter  to  Mr, 
Stratton : 

"Fraser,  Colo.,  7-19-1902. 
"Mr.  W.  S.  Stratton,  Colorado  Springs,  Colo. 

"Dear  Sir: — I  do  not  wish  to  bore  you  to  death  with 
Mars,  but  would  like  to  hold  it  together  until  I  ^^^  can 
make  some  deal  with  you  or  some  one  else.  Ever  since  buy- 
ing up  about  600,000  shares  of  the  stock  for  our  deal  of 
about  three  years  ago,  I  have  been  very  top  heavy  with  it. 
I  have  a  $5,000  loan  which  I  have  to  pay  the  26th  of  this 
month.  The  loan  is  secured  by  250,000  shares  of  Mars  and 
pays  1  per  cent  per  month  interest,  payable  monthly.  I 
have  tried  every  way  I  know  how  to  raise  this  money  but 
have  failed,  and  write  to  ask  you  if  there  would  be  any  pos- 
sible chance  of  getting  you  to  carry  this  $5,000  for  me  for 
six  months,  secured  by  the  250,000  shares  of  Mars  stock  and 
same  rate  of  interest.  This  is  on  a  basis  of  $30,000  for  the 
13.6  acres  of  ground  owned  by  the  company.  If  I  can  get 
this  accommodation  I  can  pull  through  all  right.  Will 
have  the  stock  registered  with  The  International  Trust  Co. 

"Am  locating  railroad  over  in  this  country  and  am  not 
able  to  get  to  Cripple  Creek  to  hustle  around,  else  I  might 
have  made  arrangements  to  take  care  of  this  matter.  Will 
you  kindly  favor  me  with  a  reply  as  soon  as  convenient  to 
you  to  do  so,  and  greatly  oblige 

"Respectfully  yours, 

"E.  A.  MEREDITH. 

"Address  Fraser,  Grand  Co.,  Colo." 

To  this  letter  the  following  reply  was  made: 
"Office  of  W.  S.  Stratton, 
"117  Pike's  Peak  Avenue. 
"Colorado  Springs,  Colo.,  July  25,  1902. 
"'Mr.  E.  A.  Meredith,  Fraser,  Grand  Co.,  Colo. 

"Dear  Sir:— Your  letter  of  the  19th  inst.  at  hand.  I 
regret  that  I  cannot  make  a  loan  of  $5,000  on  the  Mars. 
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Con.  stock,  as  requested.  The  demands  on  me  in  tlie  Street 
Railway  construction  and  other  matters,  have  been  so  lieavy 
that  it  is  quite  impossible  for  me  ^"^  to  make  any  loans. 
Trusting  that  you  will  be  able  to  arrange  the  matter  satis- 
factorily, I  am, 

"Yours  trulv. 

"W.  S.  STRATTON. 
"L." 

In  a  ease  properly,  triable  before  a  jury,  if  there  is  sub- 
stantial testimony  which  establishes,  or  fairly  tends  to 
establish,  the  issues  tendered  by  the  plaintiff,  though  con- 
troverted directly  or  by  inference  by  the  testimony  of  the 
adverse  party,  the  questions  of  fact  at  issue  should  be 
determined  by  the  jury.  The  testimony  on  behalf  of  claim- 
ant tended  to  establish  the  agreement  which  claimant 
claimed  had  been  entered  into  between  himself  and  Stratton 
as  outlined  by  the  claim  he  tiled  against  the  estate.  The 
letters  inferentially  tended  to  contradict  it,  but  they  were 
not  conclusive.  From  the  testimony  Mr.  Stratton  had  re- 
quested time  within  which  to  close  the  deal.  He  had  given 
as  a  reason  for  this  request  that  other  transactions  required 
all  his  available  cash ;  that  he  wished  to  buy  other  proper- 
ties in  the  vicinity  of  the  Mars  group,  which  he  thought  he 
could  purchase  more  advantageously  if  he  did  so  before 
buying  the  Mars  propert}^;  that  because  Meredith  owned  the 
majority  of  the  stock  of  the  Mars  company  he  held  the  key 
to  the  situation,  and  the  deal  could  be  consummated  at  any 
time  for  this  reason.  It  is  not  improbable  that  Meredith 
had  a  definite  object  in  view  when  he  purchased  this  stock; 
otherwise,  he  w^ould  not  have  purchased  to  such  an  extent. 
He  was  embarrassed  financially  as  the  result  of  such  pur- 
chase. He  had  borrowed  money  which  was  about  due,  and 
needed  assistance.  He  asked  in  his  letter  if  there  was  any 
chance  of  making  a  deal  on  Mars  yet.  This  must  be  con- 
sidered in  connection  with  the  testimony  relating  to  the 
reasons  why  Stratton  had  delayed  closing  it.  ^^^  In  his 
second  letter  he  says  he  is  embarrassed  from  buying  the 
Mars  stock  for  "our  deal."  Mr.  Stratton  in  his  reply  does 
not  deny  that  there  had  been  a  transaction  between  Mere- 
dith and  himself.  The  fact  that  he  did  not  deny  it  might 
raise  an  inference  that  there  was  a  deal  in  Mars  stock  or 
property  in  which  both  were  interested.  All  these  circum- 
stances should  be  considered  in  determining  what  inference 
should  be  drawn  from  the  letters  written  by  Meredith  to 
Stratton,  and  the  questions  of  fact  at  issue  between  the  par- 
ties with  respect  to  the  alleged  contract  involved  should 
have  been  determined  by  the  jury. 

We  must  not  be  understood  as  expressing  any  opinion  on 
the  weight  of  the  testimony  or  what  facts  were  establislied 
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thereby.  What  we  do.  hold  is,  that  the  questions  of  fact 
relative  to  the  contract  should  have  been  submitted  to  the 
jury.  It  was,  therefore,  error  to  withdraw  this  question 
from  their  consideration  unless,  for  some  other  reason  urged 
on  behalf  of  the  estate  and  executors,  the  court  was  right 
in  sustaining  a  motion  for  a  directed  verdict. 

On  behalf  of  defendants  in  error,  two  propositions  urged 
in  support  of  their  contention  that  a  cause  of  action  was  not 
established  against  the  estate  will  be  considered  together: 

1.  That  the  claim  was  not  of  the  character  permitted  to 
be  filed  and  prosecuted  under  the  statute  relating  to  claims 
against  estates,  for  the  reason  that  only  such  claims  as  con- 
stitute a  debt  of  the  deceased  existing  at  the  time  of  his 
death  are  contemplated  by  the  statute;  and 

2.  That  the  claim  of  Meredith  could  not  have  been  en- 
forced against  Stratton  because,  at  the  time  of  his  death, 
Meredith  had  not  secured  the  consent  of  the  directors  and 
stockholders  of  the  Mars  company  to  transfer  its  property 
to  Stratton  for  the  price  agreed  upon,  and  hence  the  trans- 
action which  the  ^^^  claimant  had  been  employed  to 
consummate  was  not  completed  and  he  had  not  fulfilled  his 
agreement.  In  other  words,  it  is  urged  that  if  Meredith 
wanted  to  place  himself  in  a  position  to  sue  Stratton  for  a 
breach  of  contract,  he  should  have  performed  the  services 
which  he  claims  to  have  agreed  to  perform,  namely,  secure 
the  consent  of  the  directors  and  stockholders  of  the  Mars 
company  to  the  proposed  sale  to  Stratton  at  the  price  agreed 
upon  between  himself  and  Stratton  during  the  lifetime  of 
the  latter,  and  as  there  was  no  testimony  on  the  part  of 
plaintiff  that  he  did  procure  such  consent  during  that  period, 
he  failed  to  establish  a  cause  of  action. 

In  support  of  the  first  proposition  the  following  eases  are 
cited:  Lusk  v.  Patterson,  2  Colo.  App.  306,  30  Pac.  253; 
Pastorius  v.  Davis,  9  Colo.  App.  426,  48  Pac.  833;  Riner  v. 
Husted's  Estate,  13  Colo.  App.  523,  58  Pac.  793;  Currier  v. 
Jolnison,  19  Colo.  App.  245,  74  Pac.  340. 

We  do  not  deem  it  necessary  to  enter  upon  a  discussion 
of  this  question,  but  call  attention  to  the  fact  that  the  broad 
doctrine  laid  down  by  the  above  authorities  has  been  modi- 
fied by  the  recent  ease  of  United  States  Fidelity  &  Guaranty 
Co.  V.  People,  44  Colo.  557,  98  Pac.  828. 

The  real  question  is,  Does  the  evidence  establish  any  claim 
(provided,  of  course,  the  contract  upon  which  Meredith 
relied  was  established)  Avhich  could  have  been  enforced 
against  Stratton  in  his  lifetime  ?  If  so,  then  it  can  be  enforced 
against  his  estate.  There  is  evidence  tending  to  prove  that 
Stratton  had  caused  ^Meredith  to  delay  obtaining  the  formal 
consent  of  the  directors  of  the  IMars  company  to  a  convey- 
ance   of    its    property.     Ramsey    testified:     "On    several 
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occasions  the  subject  of  Meredith's  procuring  the  action 
of  the  directors  and  stockholders  authorizing  the  sale  was 
mentioned,  and  it  was  stated  by  Meredith  to  Stratton,  in 
my  presence,  that  he  (Meredith)  could  not  consistently  have 
such  action  taken  ^^^  until  Mr.  Stratton  was  ready  to  close 
the  deal,  and  Mr.  Stratton  agreed  that  this  course  was  the 
proper  one  to  pursue."  If  this  fact  was  established,  as 
testified  to  by  Ramsey,  it  does  not  appear  that  Meredith 
was  guilty  of  any  laches  or  conduct  which,  of  itself,  justified 
Stratton  in  refusing  to  carry  out  his  contract.  After  the 
death  of  Mr.  Stratton,  at  the  request  of  Meredith,  the 
directors  of  the  Mars  company  voted  to  accept  Stratton 's 
proposition  to  purchase  the  property  at  the  price  agreed 
upon  between  Meredith  and  himself,  and  authorized  the 
officers  to  execute  a  deed  conveying  the  property  to  the 
person  legally  authorized  to  represent  the  estate,  and  accept 
the  conveyance  on  the  payment  of  the  purchase  price  which 
Meredith  claimed  Stratton  had  agreed  to  pay.  Thereafter 
the  action  of  the  directors  w^as  ratified  by  the  stockholders 
and  a  deed  executed  by  the  company  which,  at  the  trial, 
was  tendered  to  the  executors,  but  they  refused  to  accept  it. 
Upon  the  strength  of  this  action,  it  is  urged  by  counsel  for 
defendants  in  error  that  Meredith's  claim  was  not  predicated 
upon  any  breach  of  a  contract  with  Stratton,  but,  on  the 
contrary,  if  there  was  any  breach,  it  was  by  the  executors, 
and  could  only  be  enforced  against  them.  We  do  not  regard 
the  latter  proposition  as  material,  for  the  reason,  as  above 
stated,  that  if  the  testimony  established  a  cause  of  action 
embraced  within  the  claim  filed  by  Meredith  which  he  could 
have  enforced  against  Stratton  during  his  lifetime,  it  was 
enforceable  against  the  estate. 

According  to  the  testimony  introduced  on  behalf  of  claim- 
ant, he  was  employed  by  Stratton  to  purchase  the  Mars  prop- 
erty for  a  given  sum,  in  consideration  of  which  he  was  to 
receive  $10,000  if  he  consummated  the  purchase  at  the  price 
agreed  upon.  This  agency  was  one  at  will.  Such  an  agency 
may  be  terminated  by  the  principal  at  any  time  before  the 
^^^  acts  which  the  agent  is  to  perform  under  the  contract  of 
employment  have  been  performed:  Mechem  on  Agency,  sec. 
210. 

The  authority  of  IMeredith  to  secure  the  Mars  property  was 
terminated  by  the  letter  of  Stratton  of  June  24,  1902,  as  above 
copied,  for  the  reason  that  from  its  contents  it  is  apparent 
that  if  any  contract  had  been  entered  into  between  Stratton 
and  Meredith  relative  to  the  purchase  of  the  Mars  property, 
Stratton  refused  to  carry  it  out,  and  hence  Meredith  cannot 
assert  a  claim  against  the  estate  for  the  $10,000  which  he" 
claims  he  was  to  receive  for  obtaining  the  Mars  property  for 
his  principal  for  the  sum  of  $90,000,  because  it  does  not  ap- 
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pear  that  prior  to  the  revocation  he  had  obtained  the  consent 
of  the  Mars  company  to  convey  its  property  to  Stratton  for 
that  sum,  and  had  communicated  to  him  that  fact.  The  con- 
sent, then,  of  the  Mars  company  to  convey  to  the  estate  and 
the  tender  of  a  deed  to  the  executors  was  of  no  avail,  neither 
was  it  necessary,  because  the  authority  of  Meredith,  so  far  as 
that  transaction  was  involved,  had  been  previously  revoked. 
But  did  this  revocation  deprive  him  of  all  remedy?  If  he 
established  his  contract  as  outlined  by  his  claim  filed,  we  think 
not.  According  to  his  contention,  part  of  his  contract  was 
that  he  should  purchase  stock  of  the  Mars  company  to  the  ex- 
tent of  1,000,000  shares,  so  as  to  insure  a  legal  sale  of  its  prop- 
erty by  securing  the  assent  of  a  two-thirds  vote  of  all  the 
stock  of  the  company.  There  w^as  testimony  tending  to  prove 
that  he  had  purchased  stock  of  the  amount  required,  and  also 
tending  to  prove  that  he  had  suffered  damages  resulting  from 
the  failure  of  Stratton  to  carry  out  his  agreement. 

While  an  agency  at  will  may  be  terminated  by  the  princi- 
pal at  any  time  before  the  acts  which  the  agent  is  to  perform 
under  the  contract  of  employment  ^*^^  have  been  performed, 
it  is  also  the  law  that  if,  before  revocation  by  the  principal, 
the  authority  conferred  upon  the  agent  has  been  executed  in 
part,  the  unexecuted  portion  cannot  be  revoked,  and  if,  by 
revocation  of  the  part  unexecuted,  damage  results  to  the  agent 
as  to  the  executed  part,  the  principal  must  indemnify  him  to 
that  extent :  Story  on  Agency,  sec.  466 ;  United  States  v.  Jar- 
vis,  3  Wood.  &  M.  217,  Fed.  Cas.  No.  15,469. 

If,  therefore,  the  testimony  should  establish  the  contract 
which  Meredith  claimed  to  have  made  with  Stratton,  and  that 
he  purchased  the  stock  of  the  Mars  company  as  agreed  prior 
to  the  revocation  of  the  authority  conferred  upon  him  to  ne- 
gotiate as  the  agent  of  Stratton  for  the  Mars  property,  then 
he  was  entitled  to  recover  the  damages  from  Stratton  he  sus- 
tained on  the  stock  purchased,  as  the  result  of  the  revocation 
of  the  unexecuted  part  of  the  authority  originally  conferred; 
and  so  it  follows,  that  if  he  established  a  completed  cause  of 
action  against  Stratton  which  he  could  have  enforced  against 
him  in  his  lifetime,  he  could  enforce  it  against  the. estate  in 
the  county  court  under  the  statute  relating  to  claims  against 
estates  of  deceased  persons. 

On  behalf  of  defendants  in  error  it  is  next  urged  that  the 
contract  between  Stratton  and  Meredith  was  within  the  stat- 
ute of  frauds,  because  it  related  to  the  purchase  of  real  estate 
and  should  have  been  evidenced  by  a  written  agreement. 
Meredith  was  merely  employed  as  an  agent  to  purchase  the 
Mars  property  for  Stratton.  He  was  not  to  convey  the  title 
'to  that  property  nor  was  Stratton  to  purchase  from  him.  The 
authority  or  employment  of  an  agent  to  negotiate  a  purchase 
of  real  estate  for  a  principal  need  not  be  in  writing. 
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It  is  finally  contended  that  the  agreement  upon  which  Mere- 
dith relies  was  against  public  policy,  and  unenforceable  by 
reason  of  his  fiduciary  relations  ^^^  with  the  Mars  company, 
its  directors  and  stockholders.  It  appears  that  when  the  con- 
tract alleged  to  have  been  made  with  Stratton  was  entered 
into,  and  during  the  entire  period  of  Meredith's  negotiations 
with  Stratton,  Meredith  was  a  stockholder,  director,  secre- 
tary and  treasurer  of  the  Mars  company.  The  rule  of  law  in- 
voked that  a  trustee  cannot  become  the  purchaser  of  trust 
property  without  the  full  knowledge  and  consent  of  his  cestui 
que  trust,  or  that  a  contract  entered  into  by  him  which  would 
place  him  in  the  position  of  acting  contrary  to  the  best  in- 
terest of  his  cestui  que  trust  cannot  be  enforced,  is  for  the 
protection  of  the  cestui  que  trust,  and  in  the  circumstances  of 
this  case  is  not  applicable,  nor  can  it  be  taken  advantage  of 
by  the  estate  to  avoid  the  contract  which  Meredith  claims  to 
have  made  with  Stratton.  Meredith  merely  engaged  to  nego- 
tiate" a  purchase  of  the  property  of  the  Mars  company  for  a 
given  sum,  and  also  purchase  stock  of  the  company  from  other 
stockholders,  to 'be  thereafter  used  for  the  benefit  of  Stratton. 
Such  an  agreement  is  not  per  se  unlawful,  in  the  sense  that  it 
is  opposed  to  public  policy.  It  rested  with  the  company  to 
make  a  contract  for  the  sale  of  its  property.  If,  because  of 
the  fact  that  such  a  contract  was  induced  by  Meredith,  it  could 
be  avoided  by  the  company,  it  was  for  it  to  exercise  that  right; 
Stratton  could  not.  And  so  of  any  stockholder  of  whom 
Meredith  might  purchase  stock.  If,  on  account  of  any  fidu- 
ciary relation  between  Meredith  and  the  stockholders,  the  lat- 
ter could  avoid  their  sale  to  him,  it  was  for  them  to  act,  not 
Stratton.  Contracts  which  are  voidable  and  not  void  can 
only  be  avoided  by  the  party  who  has  a  right  to  complain. 

There  is  not  a  scintilla  of  evidence  that  Meredith  violated 
any  duty  he  owed  to  the  Mars  company  or  its  stockholders  by 
reason  of  his  relation  to  the  company;  ^^"^  but  even  if  there 
were,  the  stockholders  could  affirm  any  contract  or  transac- 
tion entered  into  under  Meredith's  employment  by  Stratton, 
even  though  induced  by  the  former  in  such  circumstances  as 
would  in  law  be  a  breach  of  duty  on  his  part,  because  contrary 
to  good  conscience  and  equity.  Contracts  of  this  character 
may  be  confirmed  by  those  whom  they  directly  affect,  for  they 
alone  are  concerned.  Such  contracts  are  neither  opposed  to 
statute,  public  policy  nor  good  morals;  and  neither  the  state, 
society  nor  third  parties  can  raise  any  question  regarding 
them :  2  Pomeroy 's  Equity,  sec.  964. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Chief  Justice  Steele  and  Mr.  Justice  Bailey  concur. 


An  Agency  for  a  Definite  Period  to  sell  land  may  be  revoked  at  will 
by  the  principal,  but  for  a  wrongful  revocation  within  such  period  he 
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will  be  answerable  to  the  agent  in  damages:  Eowan  v.  Hull,  55  W.  Va. 
335,  104  Am.  St.  Rep.  998.  See,  also,  the  note  to  Best  v.  Gunther,  110 
Am.  St.  Rep.  854.  When  the  compensation  of  an  agent  is  dependent 
upon  the  success  of  his  efforts  in  procuring  a  contract  for  his  prin- 
cipal and  his  subsequent  performance  of  the  work,  the  principal  will 
not  be  permitted  to  stimulate  his  efforts  with  the  promise  of  reward, 
and  then,  when  the  contract  is  obtained  and  the  compensation  assured, 
terminate  the  agency  for  the  purpose  of  securing  to  himself  the  agent's 
profits.  Though  the  principal  might  have  terminated  the  agency  at 
any  time  before  there  was  a  reasonable  assurance  that  the  contract 
would  be  obtained,  he  cannot,  after  it  is  obtained,  put  an  end  to  the 
agency  in  bad  faith,  and  as  a  device  to  deprive  the  agent  of  the  fruits 
of  his  labor:  Warren  Chemical  etc.  Co.  v.  Holbrook,  118  N.  Y.  586,  16 
Am.  St.  Rep.  788. 

The  Validity  of  Transactions  by  a  Director  of  a  Corporation  wherein 
his  personal  interest  is  adverse  to  the  company  or  stockholders  is  con- 
sidered in  the  recent  cases  of  Young  v.  Columbia  etc.  Inv.  Co.,  53  Or. 
438,  133  Am.  St.  Rep.  844  j  Marr  v.  Marr,  73  N.  J.  Eq.  643,  133  Am. 
St.  Rep.  742,  and  the  cases  cited  in  the  cross-reference  note  thereto. 


WESTERN  CHEMICAL  MANUFACTURING  COMPANY 

V.  McCaffrey. 

[47  Colo.  397,  107  Pac.  1081.] 

JUDGMENT  LIEN — Prior  Equitable  Claims. — No  resulting 
trust  or  unrecorded  deed  can  operate  to  defeat  the  right  of  a  judg- 
ment creditor  who  has  caused  his  judgment  to  become  a  lien  by  proper 
record,  unless  he  had  notice  of  the  trust  or  deed  at  the  time  his  lien 
attached,     (p.  235.) 

JUDGMENT  UEN— Notice  to  Creditor  of  Condition  of  Title.— 
Where  land  that  has  been  conveyed  to  a  married  woman  is  conveyed 
by  her  and  her  husband  by  warranty  deed  intended  as  security  for  a 
debt,  and  the  grantee  afterward  reconveys  to  them  by  a  special  war- 
ranty deed  intended  as  a  release,  the  deeds  being  recorded  and  the 
husband  and  wife  at  all  times  being  in  possession  of  the  premises  as 
their  home,  a  judgment  recovered  against  the  husband  attaches  to  the 
property.  The  judgment  creditor  does  not  have  notice  of  the  condi- 
tion of  the  husband's  title  by  reason  of  the  recitals  in  the  deeds  and 
the  possession  of  the  premises,  but  he  may  rely  on  the  covenant  in  the 
deed  executed  by  the  husband  and  wife  that  they  have  the  fee  simple 
title,     (p.  236.) 

Cranston,  Pitkin  &  Moore,  for  the  appellants. 

L.  E.  Kennedy,  for  the  appellee. 

308  STEELE,  C.  J.  The  record  discloses  that  Kate  Mc- 
Caffrey, on  February  21,  1903,  purchased  certain  real  estate 
in  Denver,  and  on  the  same  day  executed  a  deed  of  trust  con- 
veying the  same  to  the  public  trustee  to  secure  the  payment 
of  a  promissory  note  of  $2,000,  and  that  in  the  following  Oc- 
tober she  and  her  husband  executed  a  warranty  deed,  contain- 
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ing  the  usual  covenants  of  title,  conveying  the  property  to 
William  H.  Rohrer,  taking  from  Rohrer  an  option  to  purchase 
upon  the  payment  of  the  sum  of  $1,120  within  a  year,  the 
option  to  be  void  in  default  of  payment  within  the  time  men- 
tioned; that  within  the  time  specified  by  the  option,  the  sum 
mentioned  was  paid  to  Rohrer,  and  on  the  2d  of  April,  1904, 
Rohrer  executed  a  special  warranty  deed  to  Kate  McCaffrey 
and  Peter  W.  McCaffrey  for  the  said  property,  which  was 
recorded  April  5,  1904;  that  on  the  6th  of  April,  1904,  the 
Western  Chemical  Manufacturing  Company  filed  in  the  office 
of  the  clerk  and  recorder  a  transcript  of  the  judgment  docket 
of  the  district  court  of  the  city  and  county  of  Denver,  show- 
ing a  judgment  for  $1,069.64  against  Peter  W.  McCaffrey, 
and  on  the  same  day  a  levy  was  made  upon  the  interest  of 
Peter  McCaffrey  in  the  property  theretofore  conveyed  to  him 
by  Rohrer;  that  between  the  time  of  the  filing  of  the  tran- 
script of  the  judgment  docket  and  the  levy  of  the  execution  a 
quitclaim  deed,  conveying  ^^^  Peter  W.  McCaffrey's  interest 
in  the  property  to  Kate  McCaffrey,  was  filed  for  record.  This 
deed  was  acknowledged  April  6,  1904.  On  April  14th  the  Mc- 
Caffreys joined  in  a  deed  conveying  to  William  H.  Rohrer 
the  same  property,  and  took  an  option  to  purchase  within  a 
year  upon  the  payment  of  $850.  This  action  was  brought  to 
remove  the  cloud  upon  plaintiff's  title  caused  by  the  record- 
ing of  the  transcript  of  the  judgment  docket  and  the  levy  of 
execution. 

The  court  found  the  issues  for  the  plaintiff,  and  entered  a 
decree  removing  the  cloud  caused  by  the  filing  of  the  tran- 
script of  the  judgment  docket  and  the  levy  of  execution. 
From  the  judgment  the  defendants  appealed. 

The  deeds  from  the  McCaffreys  to  Rohrer,  although  abso- 
lute in  form,  were  given  to  secure  a  debt,  and  the  deeds  from 
Rohrer  to  the  McCaffreys  were  intended  as  releases.  Rohrer 
was  a  money  lender,  and  required  the  husband  of  Mrs.  Mc- 
Caffrey to  join  in  the  deeds  before  he  would  loan  her  the 
money  upon  the  property.  Authorities  are  cited  holding  that 
a  judgment  lien  does  not  prevail  over  prior  equitable  claims, 
and  that  it  attaches  to  the  actual,  rather  than  to  the  apparent, 
interest  of  the  judgment  debtor.  But  these  authorities  are  not 
from  the  appellate  courts  of  this  state,  and  in  this  jurisdic- 
tion a  contrary  doctrine  prevails:  McMurtrie  v.  Biddell,  9 
Colo.  497,  13  Pac.  181 ;  Campbell  v.  First  Nat.  Bank,  22  Colo. 
177,  43  Pac.  1007.  No  resulting  trust  nor  unrecorded  deed 
can  operate  to  defeat  the  right  of  a  judgment  creditor  who 
has  caused  his  judgment  to  become  a  lien  by  proper  record, 
unless  the  creditor  had  notice  of  the  trust  or  unrecorded  deed 
at  the  time  his  lien  attached. 

But  it  is  said  that  the  creditor  had  notice  of  the  condition 
of  the  title  of  Peter  W.  McCaffrey  by  the  ^»»  recitals  in  the 
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deeds  and  by  the  possession  of  the  McCaffreys.  The  record 
showed  a  deed  from  Peter  W.  McCaffrey  and  Kate  McCaffrey 
to  Rohrer,  wherein  it  is  covenanted  that  the  parties  of  the 
first  part  have  a  fee  simple  title  to  the  premises.  The  creditor 
had  a  right  to  rely  upon  this  covenant,  even  though  the  rec- 
ord shows  no  prior  deed  conveying  title  to  Peter  W.  jMcCaf- 
frey,  and  neither  the  deed  from  the  ]\IcCaffreys  to  Rohrer  nor 
the  deed  from  Rohrer  to  the  McCaffreys,  nor  both  of  them, 
can  be  said  to  contain  notice  that  Peter  W.  McCaffrey  had  no 
interest  in  the  property.  The  property  was  occupied  by  the 
]\IcCaffreys  as  their  home.  This  possession  is  entirely  con- 
sistent with  the  deeds. 

The  lien  of  the  judgment  of  the  Western  Chemical  Manu- 
facturing Company  attached  to  such  property  as  stood  in  the 
name  of  Peter  "W.  McCaff'rey  at  the  time  of  filing  the  tran- 
script of  the  judgment  docket,  subject  to  all  prior  recorded 
liens  and  encumbrances,  or  such  liens  and  encumbrances  of 
which  it  had  notice,  and  as  the  record  shows  no  lien  or  encum- 
brance of  which  the  company  had  notice  except  that  for  $2,000 
dated  February  2,  1902,  we  must  hold  that  the  lien  of  the 
judgment  of  the  Western  Chemical  Manufacturing  Company 
attached  to  the  interest  of  Peter  W.  McCaffrey  in  the  property 
in  question,  subject  only  to  the  lien  of  the  trust  deed  for 
$2,000  mentioned  in  the  pleadings  and  dated  February  21, 
1902. 

For  the  reasons  given  the  judgment  is  reversed. 

Mr.  Justice  Gabbert  and  Mr.  Justice  White  concur. 


As  to  What  Property  or  Interest  a  Judgment  Lien  will  Attach,  see  the 
note  to  Flint  v.  Chaloupka,  117  Am.  St.  Eep.  776.  It  is  said  that  a 
judgment  creditor  acquires  a  lien  only  on  the  actual  interest  of  the 
debtor  in  land,  and  the  rule  is  the  same  whether  the  judgment  is 
rendered  by  a  state  or  a  federal  court:  Allen-West  Commission  Co.  v. 
Millstead,  92  Miss.  837,  131  Am.  St.  Eep.  556.  As  to  the  rights  of  a 
judgment  creditor  against  the  holder  of  an  unrecorded  deed,  see  Fein- 
berg  V.  Stearns,  56  Fla.  279,  131  Am.  St.  Rep.  119. 


KIPP  V.  MILLER. 

[47  Colo.  598,  108  Pac.  164.] 

BANK— Creditors'  Suit  After  Dissolution,  Bank  as  Party.— In 
an  action  by  creditors,  after  the  dissolution  of  a  bank,  to  ascertain 
the  liability  of  the  stockholders  and  have  judgment  accordingly,  the 
bank  is  not  a  necessary  party,     (p.  238.) 

BANK— Creditors'  Suit  After  Dissolution,  When  Lies. — A  cred- 
itors' suit  to  enforce  the  liability  of  shareholders  in  a  bank  may  be 
maintained  after  the  dissolution  of  the  bank  and  the  expiration  of  its 
charter,     (p.  239.) 
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COSPORATION — Action  Against  After  Dissolution. — The  dis- 
solution of  a  corporation  cannot  be  pleaded  in  bar  of  a  suit  against  it 
upon  a  cause  of  action  which  arose  before  the  dissolution,     (p.  239.) 

BANK — Creditors'  Suit  After  Dissolution,  Directors  as  Parties. 
Where  the  charter  of  a  bank  expires  and  it  ceases  to  be  a  going  con- 
cern, after  it  has  made  an  assignment  for  creditors,  the  directors  in 
office  at  the  time  of  dissolution  are  not  necessary  parties  to  a  bill  by 
creditors  to  ascertain  the  liability  of  the  shareholders  and  charge 
them  accordingly,     (p.  239.) 

EVIDENCE — Entries  in  Books  of  Corporation. — In  an  action  to 
ascertain  the  liability  of  shareholders  in  a  defunct  bank  and  charge 
them  accordingly,  the  books  and  records  that  have  been  kept  by  the 
bank  in  the  regular  course  of  business  are  admissible  in  evidence, 
whether  of  original  entry  or  otherwise,     (p.  240.) 

BANK  —  Presumption  of  Stockholders'  Knowledge.  —  Share- 
holders in  a  bank  will  be  presumed  to  have  knowledge  of  the  course 
of  business  continued  by  the  bank  for  years,  which  appears  from  its 
books  and  records,     (p.  241.) 

BANK— Ultra  Vires  in  Establishing  Branch  Bank. — In  an  ac- 
tion by  creditors  to  enforce  the  liability  of  shareholders  of  a  defunct 
bank,  the  shareholders  cannot  plead  ultra  vires  on  the  part  of  the 
bank  in  establishing  branches  of  which  they  had  actual  or  presump- 
tive knowledge  and  in  profits  of  which  they  shared,     (p.  242.) 

Murray  &  Ingersoll,  for  the  appellants. 

Philo  B.  Tolles  and  Thomas  D.  Cobbey,  for  the  appellee. 

^»9  BAILEY,  J".  This  is  an  action  by  plaintiffs  below,  Al- 
fred L.  Miller  and  others,  on  behalf  of  themselves  and  those 
similarly  situated,  as  creditors  of  the  State  Bank  of  Monte 
Vista,  against  the  defendants  below,  appellants  here,  includ- 
ing the  bank  itself,  Norman  H.  Chapman,  its  assignee,  and  all 
of  the  stockholders  not  theretofore  sued  on  like  ground. 

The  object  of  the  suit  was  to  ascertain  the  amount  of  the 
bank's  liabilities  at  the  time  of  its  dissolution,  to  obtain  judg- 
ment therefor,  and  to  have  an  ascertainment  of  the  number  of 
shares  held  by  each  defendant  stockholder,  and  the  pro  rata 
amount  of  the  gross  indebtedness,  for  which  each  is  liable,  and 
for  judgment  against  such  as  were  served  or  appeared.  The 
•section  of  the  statute  counted  on  is  533,  Mills'  Annotated  Stat- 
utes, and  reads  as  follows : 

"Section  1.  Shareholders  in  banks,  savings  banks,  trusts, 
deposit  and  security  associations,  shall  be  held  individually  re- 
sponsible for  debts,  contracts,  and  engagements  of  said  asso- 
ciations, in  double  the  ***^  amount  of  the  par  value  of  the 
stock  owned  by  them  respectively." 

The  stockholders  named  as  defendants  are  all  nonresident. 
None  were  personally  served  and  none  appeared,  except  the 
defendant  Kipp,  who  made  voluntary  answer,  and  conducted 
a  defense,  which,  if  successful  on  the  main  contention,  ex- 
empts all  stockholders  from  liability.  Trial  was  had  to  the 
court.  The  amount  of  the  bank's  indebtedness  was  ascertained 
to  be  $84,319.89,  of  which  the  defendant  stockholders  were 
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found  liable  for  $77,147,  or  for  fifty-three  and  one-lialf  per 
cent  of  their  statutory  liability,  which  is  double  the  amount  of 
the  face  value  of  the  stock  held  by  each.  Judgment  for  the 
full  amount  was  entered  against  the  bank,  and  the  suit  as  to 
the  assignee  was  dismissed,  he  having  made  disposition  of, 
and  fully  accounted  for,  all  assets  that  came  into  his  hands. 
Complete  ascertainment  was  made  as  to  the  shares  held  by  each 
defendant  stockholder,  and  their  respective  pro  rata  liability 
was  fixed.  The  defendant  Kipp  was  found  to  be  the  owner 
of  five  shares  of  stock,  upon  which  his  pro  rata  liability  was 
$535.  Judgment  and  decree  was  entered  accordingly.  The 
defendant  Kipp  brings  the  judgment  here  for  review. 

Three  points  are  urged,  argued  and  relied  upon  for  reversal : 

1.  That  the  bank  was  an  improper  party,  which  fact  was 
pleaded  in  bar  of  the  action ; 

2.  The  admission  of  incompetent,  immaterial  and  irrelevant 
proof,  and  its  insufficiency  to  warrant  the  judgment ;  and, 

3.  tjltra  vires,  in  that  branch  banks  of  the  State  Bank  had 
been  organized,  whose  assets  were  included  in  and  covered  by 
the  assignment  of  the  State  Bank,  and  the  claims  of  the  cred- 
itors of  which  were  allowed  as  claims  against  the  State  Bank, 
and  ^^^  included  in  the  ascertainment  of  the  stockholders'  lia- 
bility. 

The  State  Bank  was  organized  on  August  11,  1890,  to  con- 
tinue for  a  period  of  ten  years  next  thereafter.  The  assign- 
ment was  made  on  June  15,  1899,  and  this  suit  was  begun  on 
Jung*' 9,  1905. 

The  first  suggestion  is  that  inasmuch  as,  by  the  express 
terms  of  its  charter,  the  State  Bank  ceased  to  exist  on  August 
11,  1900,  therefore  it  was  neither  a  proper  nor  possible  party 
to  a  suit,  begun  some  five  years  thereafter;  that  the  only  per- 
sons who  could  properly  be  made  defendants,  as  the  bank's 
representatives,  are  those  who  were  its  directors  at  the  time  of 
its  dissolution  by  expiration  of  its  charter,  and  who  are  by 
statute  made  the  trustees  of  its  stockholders  and  creditors, 
with  full  power  to  manage  and  settle  its  corporate  affairs.  It 
is  argued  that  the  company  itself  being  dead,  and  the  direc- 
tors, at  the  time  of  the  dissolution  of  the  company,  and  the 
survivors  of  them,  not  having  been  made  parties,  the  judg- 
ment is  a  nullity,  and  should  be  set  aside  for  this  reason  alone. 

While  it  may  be  conceded  that,  for  the  purpose  of  a  final 
adjudication  of  all  matters  involved,  the  bank  is  a  necessary 
party,  such  is  not  the  case  where  a  mere  ascertainment  of  the 
liability  of  the  stockholders,  and  judgment  accordingly,  is 
sought.  Nor  could  the  stockholders  in  such  an  action  plead 
as  a  bar  thereto  the  fact  that  the  bank  was  not  a  party,  be- 
cause, as  was  said  in  Zang  v.  Wyant,  25  Colo.  551,  71  Am.  St. 
Rep.  145,  56  Pac.  565:  "Nor  does  the  fact  that  neither  the 
bank  nor  the  assignee  were  made  parties  defendant  in  any 
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manner  affect  the  rights  of  the  stockholders,  because,  whether 
sued  alone  or  in  connection  with  the  bank  *^^^  and  its  as- 
signees, they  would  have  the  right  to  interpose  any  defense 
to  the  claim  of  the  creditors  which  the  bank  could." 

All  of  which  is  true  and  applicable  here.  The  rights,  the 
liabilities  and  the  defenses  of  the  stockholders  are  unaffected 
by  the  question  whether  the  bank  is  a  party,  and  a  suit, 
strictly  limited  to  relief  against  the  stockholders,  doubtless 
might  be  maintained  against  them  alone. 

However,  that  question  is  not  here,  since  both  the  bank  and 
its  assignee  are  parties.  The  question  is,  Can  the  suit  be  main- 
tained against  the  bank,  it  having  been  instituted  after  the 
expiration  of  the  bank's  charter?  We  answer  in  the  affirma- 
tive, since  the  cause  of  action  arose  while  the  charter  was  still 
in  force  and  the  bank  a  going  concern.  The  dissolution  of 
the  bank  did  not  deprive  creditors  of  a  remedy  against  it,  al- 
though sought  to  be  applied  after  that  time.  The  right  of 
action  by  the  creditor  is  clear  and  undisputed,  and  the  remedy 
is  preserved  to  him  by  express  statute.  Section  509,  Mills' 
Annotated  Statutes,  reads  as  follows : ' '  The  dissolution  for  any 
cause  whatever  of  corporations  created  as  aforesaid,  shall  not 
take  away  or  impair  any  remedy  given  against  such  corpora- 
tions, its  stockholders,  or  officers,  for  any  liabilities  incurred 
previous  to  its  dissolution." 

In  Steinhauer  v.  Colmar,  11  Colo.  App.  494,  51  Pac.  291, 
the  law  upon  this  subject  was  announced  to  be  thus:  ''The 
dissolution  of  a  corporation  cannot  be  pleaded  in  bar  of  an 
action  against  it  where  the  cause  of  action  arose  before  the 
dissolution." 

In  Singer  &  Talcott  Co.  v.  Hutchinson,  the  supreme  court, 
in  176  111.  48,  51  N.  E.  622,  speaking  to  a  like  provision,  had 
this  to  say:  "While  the  corporate  capacity  of  this  corporation 
was  continued  for  two  years  after  the  expiration  ^^^  of  its 
charter,  or  until  April  10,  1894,  in  order  to  bring  suits  for 
the  purpose  aforesaid,  its  corporate  capacity  to  be  sued  as  a 
party  defendant,  for  liabilities  which  accrued  before  its  dis- 
solution, was  continued  without  limitation  as  to  time,  and 
therefore  the  general  statute  of  limitations  only  would  apply. 
Hence  an  action  at  law  would  lie  against  said  corporation  at 
any  time  within  such  general  statute  of  limitations  for  a  lia- 
bility created  before  its  dissolution,  if  brought  before  equity 
had  obtained  jurisdiction." 

In  any  event,  the  contention  that  the  directors  of  the  bank, 
or  the  survivors  of  them,  at  the  time  of  the  expiration  of  its 
charter,  should  have  been  made  parties  is  not  sound,  inasmuch 
as  the  bank  prior  to  that  time  had  transferred  all  of  its  prop- 
erty and  effects  to  the  assignee,  who  had  taken  possession  and 
was  engaged  in  closing  up  its  corporate  affairs,  under  the  di- 
rection of  the  court  and  as  its  officer.     The  assignee  is  a  party. 
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Our  statute  provides  in  substance  that,  unless  some  other  per- 
son or  persons  be  appointed  by  some  court  of  competent  juris- 
diction for  the  purpose,  the  board  of  directors  at  the  time  of 
the  dissolution  of  the  corporation  shall  be  trustees  of  the  cred- 
itors and  stockholders  to  settle  its  corporate  affairs. 

The  very  thing  contemplated  by  the  statute  had  here  taken 
place  before  the  bank  charter  expired.  The  assignee  is  an  of- 
ficer of  court,  and  may  act  only  upon  its  orders  and  under  its 
direction.  The  court  had,  in  effect,  possession  of  the  cor- 
porate effects.  The  old  directors  of  the  bank,  in  these  cir- 
cumstances, had  no  office  or  function  to  perform  under  the 
statute.  The  title  of  all  of  the  bank's  property  had  passed  to 
the  assignee,  with  the  right  and  power  in  him  to  settle  its  af- 
fairs. To  have  made  the  old  directors  defendants  w^ould  have 
been  an  idle  and  vain  thing.  It  would  have  served  no  useful 
purpose  and  could  ^^^  have  advantaged  no  one.  In  short,  it 
is  a  matter  about  which  the  stockholders  may  not  complain,  as 
they  are  in  no  wise  prejudiced. 

On  the  questions  of  the  sufficiency  of  the  testimony,  and  er- 
rors in  the  admission  thereof,  it  may  be  safely  said  that  there 
was  abundant,  competent  testimony  to  amply  support  the  find- 
ings of  the  court  and  its  judgment  and  decree.  The  testimony 
oft'ered,  to  which  objections  were  interposed,  was  largely  of  a 
record  character,  made  and  kept  by  the  bank  in  the  regular 
course  of  business,  thoroughly  identified  and  sufficiently  au- 
thenticated. These  books  and  records  were  clearly  competent, 
as  admissions  against  interest,  if  on  no  other  ground,  whether 
of  original  entry  or  otherwise.  On  the  authority  of  Zang  v. 
Wyant,  25  Colo.  551,  71  Am.  St.  Rep.  145,  56  Pac.  565,  which 
relates  to  rulings  on  like  objections,  going  to  substantially  all 
points  here  urged,  the  court  below  correctly  overruled  them. 
These  views  have  the  support  of  the  following  additional  au- 
thorities, which  might,  were  there  occasion,  be  largely  multi- 
plied :  Denver  &  R.  G.  R.  Co.  v.  Wilson,  4  Colo.  App.  355,  36 
Pac.  67 ;  Plummer  v.  Struby  etc.  Co.,  23  Colo.  190,  47  Pac.  294 ; 
McIIose  V.  Wheeler,  45  Pa.  32;  Downs  v.  Naper,  91  111.  44; 
Whitman  v.  Granite  Church,  24  Me.  236;  Watson  v.  Phoe- 
nix Bank,  8  Met.  217,  41  Am.  Dec.  500;  Chase  v.  Smith,  5  Vt. 
556. 

The  testimony  offered  and  received  was  sufficient  to  make 
a  prima  facie  case.  The  record  shows  that  all  the  books  of 
the  three  banks  were  brought  into  court,  and  were  there  sub- 
ject to  use  and  inspection  by  all.  If  the  showing  made,  to 
which  objection  was  urged,  did  not  disclose  the  truth,  the 
defendant  had  every  opportunity  and  facility  to  overcome 
it,  but  that  was  not  attempted. 

For  the  purpose  of  this  discussion  it  may  be  assumed  that 
the  action  of  the  Monte  Vista  State  Bank  in:  organizing  and 
maintaining  branches  was  ultra  vires.     But  even  so,  are  the 
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stockholders  of  the  State  *^^^  Bank  in  position  to  take  ad- 
vantage thereof  and  so  escape  personal  liability  under  the 
statute? 

The  State  Bank  was  established  about  August  16,  1890, 
under  the  state  law,  with  a  capital  of  $30,000.  The  follow- 
ing January  its  capital  was  increased  to  $80,000,  and 
presently  thereafter  two  branches  were  put  in  operation  with 
capital  furnished  by  the  State  Bank,  one  at  Creede,  known 
as  the  Miners'  Bank,  and  one  at  Garrison,  known  originally 
as  the  Bank  of  Garrison ;  afterward  the  name  Garrison  was 
changed  to  Hooper,  and  that  of  the  bank  there  to  the  Farm- 
ers' Bank.  These  banks  were  conducted  by  the  State  Bank 
as  branches.  They  had  no  separate  organization,  and  were 
part  and  parcel  of  the  State  Bank.  They  had  no  capital 
except  that  furnished  by  the  State  Bank,  and  all  property  in 
their  possession  was  the  property  of  the  State  Bank.  The 
notes  taken  by  them  were  payable  to  the  State  Bank;  all 
moneys  deposited  there  were  mingled  with  the  funds  of, 
and  used  by,  the  State  Bank  as  its  own.  From  the  profits 
of  the  State  Bank  and  these  branches,  the  salaries  of  the 
officers  of  the  three  banks,  the  running  expenses  thereof,  and 
dividends,  from  time  to  time,  to  the  stockholders  of  the 
State  Bank,  were  paid.  Such  was  the  usual  course  of  busi- 
ness, and  continued  from  the  time  of  the  establishment  of 
the  branches  to  the  date  of  assignment,  on  June  15,  1899, 
about  eight  years.  The  general  publicity  was  given  to  the 
relations  between  these  branch  banks  and  the  State  Bank. 
The  letter-heads  of  the  branches  bore  the  legend  that  they 
were  associated  with  the  State  Bank,  with  a  capital  of 
$80,000,  and  that  J.  D.  Maben,  presidenii  of  the  State  Bank, 
was  also  president  of  the  associated  banks.  Each  depositor 
in  the  branch  banks  knew  its  relation  to  the  parent  bank,  as 
did  every  borrower,  because  all  notes  taken  at  the  branch 
banks  were  made  payable  to  the  ^^^  State  Bank;  indeed, 
their  relations  seem  to  have  been  a  matter  of  common 
knowledge.  The  records  of  the  directors'  meetings  disclose 
these  relations.  At  these  meetings,  annually,  the  directors 
of  the  State  Bank  elected  the  cashier  and  other  officers  of 
the  branch  banks,  except  the  president,  who  by  virtue  of 
his  office  as  president  of  the  State  Bank,  according  to  the 
testimony,  served  and  was  published  to  the  world  as  the 
president  of  the  branch  banks.  The  stockholders  may  fairly 
be  assumed  to  have  been  present  at  each  yearly  stockholders' 
meeting,  either  in  person  or  by  proxy.  Can  it  be  possible 
that  those  present  at  such  meetings  could  fail  of  knowledge 
as  to  the  existence  of  these  branches?  The  records  and 
correspondence  show  that  a  very  considerable  majority  of 
the  stockholders  had  actual  knowledge  thereof.  Under  all 
of  these  circumstances,    including    abundant    opportunity, 
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covering  such  a  long  lapse  of  time,  the  presumption  must  be 
that  all  of  the  stockholders  had  that  knowledge.  It  is 
incredible  that  the  fact  can  be  otherwise.  In  the  absence 
of  effort  to  overcome  this  presumption  by  proof,  knowledge 
on  the  part  of  the  stockholders  must  be  taken  as  settled. 

The  testimony  further  shows  that  the  State  Bank  was 
largely  sustained  by  the  business  of  these  branches,  which  is 
shown,  by  the  official  correspondence,  to  have  been  more 
profitable  than  the  independent  business  of  the  State  Bank. 
When  the  State  Bank  borrowed,  it  used  indiscriminately, 
as  collateral,  notes  sent  to  it  from  the  branches,  as  well  as 
those  taken  directly  by  itself.  The  stockholders  partici- 
pated in  profits  from  this  method  of  doing  business  by  way 
of  dividends.  The  State  Bank  itself  secured  a  large  share 
of  its  assets  from  the  branch  banks.  It  is  too  clear  to  re- 
quire discussion  that  the  corporation  itself,  under  these 
conditions,  ought  not,  ^^"^  and  may  not  be  permitted,  to 
avail  itself  of  the  defense  of  ultra  vires.  No  more  should  the 
stockholder,  who  has  shared  in  profits,  with  either  actual 
or  presumptive  knowledge,  growing  out  of  long  acquiescence 
and  with  ample  opportunity  to  obtain  it,  be  permitted  to  do 
so,  more  especially  since  there  is  no  offer  to  make  return. 
It  is  certain  that,  had  the  business  continued  profitable,  in- 
cluding that  of  the  branch  banks,  the  stockholder  would 
have  continued  to  accept  dividends,  without  thought  of 
ultra  vires  on  the  part  of  the  bank.  Neither  the  corporation 
nor  its  stockholders  should  be  allowed  to  thus  speculate 
upon  the  outcome  of  questionable  conduct,  accepting  profits, 
so  long  as  there  are  such,  but  repudiating,  under  the  plea 
of  ultra  vires,  liability  when  loss  occurs. 

The  suit  is  in  equity  for  a  judicial  ascertainment  of  the 
stockholders'  liability,  and  for  an  adjudication  according 
to  the  very  right.  Shall  the  creditors,  who,  acting  in  good 
faith,  have  dealt  with  these  branch  banks  as  part  of  the 
State  Bank,  and  deposited  their  moneys  upon  the  credit 
of  the  associated  banks,  with  a  capital  of  $80,000,  be  turned 
away  empty-handed  on  a  plea  by  the  stockholders,  who  have 
acquiesced  in  this  course  of  dealing  for  upward  of  eight 
years,  accepting  profits  accruing  therefrom,  that  the  corpo- 
ration had  no  authority  in  law  to  carry  on  and  conduct  its 
business  after  that  particular  manner  or  in  that  particular 
place?  Upon  every  consideration  of  fair  dealing  the  an- 
swer to  this  proposition  must  be  in  the  negative.  The  bank 
was  a  private  corporation;  no  public  question  is  involved. 
The  matter  is  one  calling  merely  for  a  just  and  equitable 
adjustment  of  money  claims  between  individuals.  The  very 
right  can  only  be  done  by  holding  the  stockholders  to  their 
statutory  liability,  thus  affording  the  innocent  creditor 
such  relief  as  that  course  may  bring.  *^^^  By  this  method 
justice  is  done  to  all  and  wrong  to  none. 
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These  views  find  support  in  our  own  decisions  and  in  the 
decisions  of  many  other  courts  of  last  resort.  In  Denver 
Fire  Ins.  Co.  v.  McClelland,  9  Colo.  11,  59  Am.  Rep.  134,  9 
Pac.  771,  the  court  says:  "If  a  private  corporation  has  ac- 
cepted and  retained  the  full  benefit  of  a  contract,  which  it 
had  no  power  to  make,  the  same  having  been  fully  performed 
by  the  other  party  thereto,  and  if  the  transaction  is  of  such 
a  nature  that  the  party  thus  performing  will  suffer  manifest 
hardship  and  injustice,  unless  permitted  to  maintain  his 
action  directly  upon  the  contract,  no  other  adequate  relief 
being  at  his  command,  the  defense  of  ultra  vires  may  be 
disallowed":  Denver  City  I.  &  W.  Co.  v.  Middaugh,  12 
Colo.  434,  13  Am.  St.  Rep.  234,  21  Pac.  565 ;  Arthur  v.  Israel, 
15  Colo.  147,  22  Am.  St.  Rep.  381,  25  Pac.  81,  10  L.  R.  A.  693. 

In  Darst  v.  Gale,  83  111.  136,  the  court  says:  "It  is  the 
general  rule  that  the  plea  of  ultra  vires  shall  not  prevail 
where,  instead  of  advancing  justice,  it  will  accomplish  a 
\\Tong.  Where  a  corporation  received  money  upon  the  faith 
of  its  acts  and  uses  the  same,  and  the  contract  has  been  fully 
performed,  it,  or  one  succeeding  to  its  rights,  cannot  plead 
a  want  of  authority  to  do  the  act  by  which  the  money  was 
obtained." 

In  Boyce  v.  Mantauk  G.  C.  Co.,  37  W.  Va.  73,  16  S.  E.  501, 
a  section  of  the  syllabus  reads,  and  the  context  of  the  opinion 
supports  it:  "Where  a  stockholder  has  notice,  or  the  means 
of  becoming  acquainted  with  contracts  made  by  the  corpo- 
ration in  which  he  is  a  stockholder,  a  court  of  equity  will  not 
allow  him  to  remain  quiet  an  unreasonable  length  of  time, 
with  a  view  of  ascertaining  whether  the  contract  will  result 
in  profit  to  him,  and  then  repudiate  the  contract  if  it  has 
resulted  in  loss." 

609  jjj  volume  3,  second  edition  of  Thompson  on  Corpora- 
tions, paragraph  2846,  it  is  laid  down  as  a  general  rule: 
"That  stockholders  authorizing  or  acquiescing  in  ultra  vires 
acts  cannot  afterward  have  the  same  avoided  in  equity." 
In  support  of  which  he  cites,  among  others,  the  following 
cases :  Alexander  v.  Searcy,  81  Ga.  536,  12  Am.  St.  Rep.  337, 
8  S.  E.  630 ;  Thompson  v.  Lambert,  44  Iowa,  239 ;  Peabody 
V.  Flint,  6  Allen,  52;  Dunphy  v.  Traveler  Newspaper  Assn., 
146  Mass.  495,  16  N.  E.  426 ;  Stewart  v.  Erie  Trans.  Co.,  17 
Minn.  372 ;  Ashhurst's  Appeal,  60  Pa.  290;  Watt's  Appeal,  78 
Pa.  370;  MeCampbell  v.  Fountain  H.  Ry.  Co.,  Ill  Tenn.  55, 
102  Am.  St.  Rep.  731,  77  S.  W.  1070;  Gilman  v.  Druse,  111 
Wis.  400,  87  N.  W.  557 ;  Dimpfell  v.  Ohio  R.  R.  Co.,  110  U. 
S.  209,  3  Sup.  Ct.  Rep.  573,  28  L.  ed.  121 ;  Allen  v.  Wilson, 
28  Fed.  677. 

In  the  English  case  of  Gregory  v.  Patchett,  reported  in 
33  Beavan,  at  page  595,  this  was  announced:  "Shareholders 
in  a  company  cannot  lie  by  sanctioning,  or  by  their  silence 
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at  least  acquiescing  in,  an  arrangement  which  is  ultra  vires 
of  the  company,  watching  the  results,  and  if  it  be  favorable 
and  profitable  to  themselves  to  abide  by  it  and  insist  upon 
its  validity ;  but  if  it  prove  unfavorable  and  disastrous,  then 
to  institute  proceedings  to  set  it  aside.  Therefore,  where 
shareholders  complained  of  acts  ultra  vires,  which  they  had 
acquiesced  in  for  six  years,  relief  was  refused." 

In  Morawetz  on  Private  Corporations,  second  edition, 
paragraph  630  is  as  follows:  "Nor  can  the  shareholders  of  a 
corporation  avoid  responsibility  for  the  unauthorized  acts 
of  their  agents,  by  abstaining  from  inquiry  into  the  affairs 
of  the  company,  or  by  absenting  themselves  from  the  com- 
pany's meetings,  and  at  the  same  time  reap  the  benefit  of 
their  acts  in  case  of  success. 

"If  a  shareholder  fails  to  take  the  trouble  of  inquiring 
into  the  affairs  of  the  corporation  of  which  he  is  a  member, 
or  to  attend  its  meetings,  it  seems  no  ^^®  more  than  just 
that  his  supineness  should  be  construed  as  an  acquiescence 
in  the  proceedings  of  the  majority." 

In  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y.  159,  it  was  said: 
■"Where  third  parties  have  dealt  with  the  company,  relying 
in  good  faith  upon  the  existence  of  corporate  authority  to 
-do  an  act,  there  it  is  not  needed  that  there  be  an  express 
assent  thereto  on  the  part  of  the  stockholders  to  work  an 
equitable  estoppel  upon  them.  Their  conduct  may  have 
been  such,  though  negative  in  character,  as  to  be  taken  for 
an  acquiescence  in  the  act;  and  when  harm  would  come  to 
such  third  parties  if  the  act  were  held  invalid,  the  stock- 
holders are  estopped  from  questioning  it.  We  suppose 
acquiescence  or  tacit  assent  to  mean  the  neglect  to  promptly 
and  actively  condemn  the  unauthorized  act,  and  to  seek 
judicial  redress,  after  knowledge  of  the  committal  of  it, 
whereby  innocent  third  parties  have  been  led  to  put  them- 
selves in  a  position  from  which  they  cannot  be  taken  without 
loss." 

On  the  question  of  ratification,  in  paragraph  633  of  Mora- 
wetz on  Private  Corporations,  second  edition,  this  is  found: 
"The  question  whether  an  unauthorized  act  has  been  rati- 
fied by  the  members  of  a  corporation  is  a  question  of  fact  to 
be  decided  by  a  jury  in  a  court  of  law.  It  is  not  necessary, 
for  this  purpose,  that  an  act  of  ratification  be  shown  on  the 
part  of  every  individual  shareholder;  but  proof  of  circum- 
stances from  which  the  court  or  jury  can  reasonably  infer 
that  the  act  in  question  was  generally  known  among  the 
shareholders,  and  was  acquiesced  in  by  them,  will  constitute 
at  least  prima  facie  evidence  of  ratification.  In  many  cases 
knowledge  may  be  presumed  from  circumstances,  ****  and 
assent  may  be  implied  from  silence  or  a  failure  to  act." 
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In  Thompson  v.  Lambert,  44  Iowa,  239,  the  supreme  court 
of  that  state  says,  in  discussing  a  question  like  in  principle 
to  the  one  here  under  consideration : 

"If  the  stockholders,  or  any  number  of  them,  shall  have 
been  cognizant  of  such  a  misapplication  of  the  funds  bor- 
rowed by  the  corporation,  and  shall  have  participated  in  any 
advantages  resulting  therefrom,  they  will  not  be  permitted 
to  afterward  set  up  such  misapplication  as  a  defense  in  an 
action  by  the  lender  against  the  corporation  for  his  money. 

"It  is  the  duty  of  stockholders  seeking  relief  from  a  mis- 
application of  the  corporate  funds  to  take  immediate  steps 
to  prevent  it,  and  if  with  knowledge  of  the  proposed  illegal 
act  they  remain  silent,  they  are  bound  thereby. 

"The  doctrine  of  ultra  vires  will  be  applied  to  the  con- 
tracts of  corporations  only  when  such  contracts  remain 
wholly  executory." 

The  opinion  in  Central  Trans.  Co.  v.  Pullman's  P.  C.  Co., 
139  U.  S.  24,  11  Sup.  Ct.  Rep.  478,  35  L.  ed.  55,  cited  by  ap- 
pellant as  an  authority  in  support  of  his  contention,  in  effect 
rather  upholds  the  doctrine  here  announced,  under  condi- 
tions and  circumstances  such  as  are  disclosed  in  this  case. 
At  page  60  of  the  reported  opinion  this  language  is  used: 
"A  contract  ultra  vires  being  unlawful  and  void,  not  because 
it  is  in  itself  immoral,  but  because  the  corporation,  by  the 
law  of  its  creation,  is  incapable  of  making  it,  the  courts, 
while  refusing  to  maintain  any  action  upon  the  unlawful 
contract,  have  always  striven  to  do  justice  between  the  par- 
ties, so  far  as  could  be  done  consistently  with  adherence  to 
law,  by  permitting  property  or  money,  parted  with  on  the 
faith  of  the  unlawful  contract,  to  be  recovered  back  or 
compensation  to  be  made  for  it. 

^^^  "In  such  case,  however,  the  action  is  not  maintained 
upon  the  unlawful  contract,  nor  according  to  its  term;  but 
on  an  implied  contract  of  the  defendant  to  return,  or,  failing 
to  do  that,  to  make  compensation  for,  property  or  money 
Avhich  it  has  no  right  to  retain.  To  maintain  such  an  action 
is  not  to  affirm,  but  to  disaffirm,  the  unlawful  contract." 

The  case  of  Ward  v.  Joslin,  186  U.  S.  142,  22  Sup.  Ct.  Rep. 
807,  46  L.  ed.  1093,  is  not  in  point.  There  the  bank  presi- 
dent, in  his  official  capacity,  guaranteed  for  the  corporation 
the  payment  of  a  note,  between  third  parties,  not  paper  of  the 
company,  or  in  which  it  was  interested,  purely  as  an  accom- 
modation, which  act  was  without  the  scope  of  his  authority 
and  beyond  the  power  of  the  bank.  The  bank  derived  no 
benefit  from  the  transaction,  neither  did  the  stockholder. 
Upon  what  principle  of  equity  could  he  be  bound  or  held  by 
such  ultra  vires  act? 

No  inflexible  rule  can  be  laid  down  applicable  in  every 
case  where  the  question  of  equitable  estoppel   is   involved. 
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The  facts  in  each  case  must  determine  whether  the  doctrine 
is  there  applicable.  In  the  one  at  bar,  under  its  peculiar 
facts,  it  is  eminently  proper  and  fit  to  recognize  and  enforce 
it.     The  judgment  and  decree  of  the  trial  court  is  affirmed. 

Mr.  Justice  Campbell  and  Mr.  Justice  Gabbert  concur. 


2'he  Doctrine  of  Ultra  Vires  is  the  subject  of  a  note  to  In  re  Assign- 
ment of  Mutual  etc.  Ins.  Co.,  70  Am.  St.  Rep.  156.  The  general  rule 
is  that  where  a  private  corporation  has  entered  into  a  contract  which 
is  not  opposed  to  public  policy  or  positive  law,  the  corporation  cannot 
be  heard  on  the  plea  of  ultra  vires  if  the  contract  has  been  in  good 
faith  performed  by  the  other  party  and  the  corporation  received  the 
benefits  thereof:  White  v.  Commercial  etc.  Bank,  66  S.  C.  491,  97  Am. 
St.  Rep.  803;  Wisconsin  Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  127  Iowa, 
350,  109  Am.  St.  Rep.  387;  West  Maryland  R.  R.  Co.  v.  Blue  Ridge 
Hotel  Co.,  102  Md.  307,  111  Am.  St.  Rep.  362.  See,  also,  Spencer  v. 
Alki  Point  Transp.  Co.,  53  Wash.  77,  132  Am.  St.  Rep.  1058;  McQuaig 
v.  Gulf  Naval  Stores  Co.,  56  Fla.  505,  131  Am.  St.  Rep.  160;  Stouffer 
V.  Smith-Davis  Hardware  Co.,  154  Ala.  301,  129  Am.  St.  Rep.  59;  Bell 
V.  Kirkland,  102  Minn.  213,  120  Am.  St.  Rep.  621.  And  a  stockholder 
in  a  corporation  is  estopped  from  attacking,  as  unauthorized  and  ultra 
vires,  a  corporate  act,  to  which  he  has  consented,  or  in  the  doing  of 
which  he  has  acquiesced  an  unreasonable  length  of  time:  McCampbell 
V,  Fountain  Head  R.  R.  Co.,  Ill  Tenn.  55,  102  Am.  St.  Rep.  731. 

When  a  Corporation  Ceases  to  Exist,  no  matter  from  what  cause,  its 
property  is  left  to  be  disposed  of  according  to  law.  It  neither  reverts 
to  its  grantors  nor  escheats  to  the  state,  but  belongs,  after  the  pay- 
ment of  the  corporate  debts,  to  those  who  were  stockholders  at  the 
date  of  its  dissolution:  Havemeyer  v.  Superior  Court,  84  Cal.  327,  18 
Am.  St.  Rep.  192.  See,  also,  Wilson  v.  Leary,  120  N.  C.  90,  58  Am.  St. 
Rep.  778;  Bradley  v.  Reppell,  133  Mo.  545,  54  Am.  St.  Rep.  685;  Hig- 
gins  V.  Dov/nward,  8  Houst.  227,  40  Am.  St.  Rep.  141.  The  dissolution 
of  a  corporation  does  not  take  away  or  destroy  its  property  or  annul 
its  contracts.  Such  dissolution  has  no  other  operation  upon  its  con- 
tracts or  property  riglits  than  the  death  of  a  natural  person  has  on  his: 
People  V.  O'Brien,  111  N.  Y.  1,  7  Am.  St.  Rep.  684. 
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McNIFF  V.  CITY  OF  WATERBURY. 

[82  Conn.  43,  72  Atl.  572.] 

OFFICERS — Proceedings  by  Board  to  Eemove. — The  board  of 

commissioners  of  public  safety,  in  passing  upon  charges  preferred 
against  a  police  oflEicer,  does  not  constitute  a  court,  and  its  proceedings 
are  not  controlled  by  the  same  degree  of  formality  requisite  upon  the 
charge  of  a  criminal  offense,     (p.  248.) 

OFFICERS — Removal  for  Cause. — Charter  Authority  to  the 
board  of  commissioners  of  public  safety  to  remove  an  officer  for  cause 
implies  a  reasonable,  not  a  frivolous  or  incompetent,  ground  of  re- 
moval. Eemoval  for  cause  repels  the  idea  of  removal  at  pleasure. 
(p.  249.) 

OFFICERS — Removal  for  Cause. — Where  a  City  Charter  gives 
the  board  of  commissioners  of  public  safety  authority  to  remove  an 
officer  for  cause,  the  sufficiency  of  the  cause  is  for  the  board  to  decide, 
but  whether  a  cause  assigned  constitutes  of  itself,  as  matter  of  law, 
ground  for  removal,  is  a  question  reviewable  by  the  supreme  court, 
(p.  249.) 

OFFICERS — Removal  for  Misapplication  of  Funds. — Collecting 
funds  and  failing  to  account  therefor  is  ground  for  removing  an 
officer  of  the  police  department,     (p.  249.) 

OFFICERS — Removal — Specifying  Charges. — A  charge  against 
a  police  officer  that  he  has  collected  funds  for  a  designated  benefit 
society  and  failed  to  account  therefor  is  sufficiently  specific  to  ap- 
prise him  of  the  offense  he  is  called  upon  to  answer,     (p.  248.) 

APPEAL. — Conclusions  of  Fact  Which  Do  not  Violate  any  rule 
of  law  to  the  prejudice  of  the  appellant  cannot  be  reviewed  by  the 
supreme  court,     (p.  249.) 

Jeremiah  J.  Desmond  and  John  O'Neill,  for  the  appellant. 

Charles  G.  Root,  for  the  appellee. 

^  RORABACK,  J.  The  plaintiff  was  an  officer  of  the 
police  department  of  the  city  of  Waterbury,  and  a  member  of 
the  veteran  reserve  force  connected  therewith.  He  was  dis- 
missed by  the  board  of  commissioners  of  public  safety  of  the 
city,  after  the  preferment  of  charges  and  a  hearing  thereon, 

(247) 
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of  which  he  had  notice  and  at  which  he  was  present.  He 
appealed  from  the  order  of  dismissal  to  the  superior  court. 

The  appellant,  upon  the  trial  of  the  ease  in  the  superior 
court,  claimed  that  the  charges  upon  which  he  was  tried  and 
dismissed  by  the  board  were  not  specific  enough  to  apprise  him 
of  the  offense  which  he  was  called  upon  to  answer;  that  the  ac- 
tion of  this  board  was  arbitrary,  because  it  refused  to  allow 
him  to  have  counsel ;  also  that  he  was  dismissed  for  an  offense 
with  which  he  was  not  charged  and  of  which  he  had  no  op- 
portunity to  be  heard.  Upon  appeal  the  superior  court  over- 
ruled these  claims  and  affirmed  the  action  of  the  board. 

The  power  and  jurisdiction  of  the  board  of  commissioners 
^^  of  public  safety  in  relation  to  the  appointment,  removal 
and  .government  of  the  police  department  of  Waterbury  are 
defined  by  its  charter,  which,  among  other  things,  provides 
that  this  board  shall  have  the  sole  power  of  appointment  and 
removal  of  officers  and  members  of  the  police  department ;  and 
that  it  shall  be  the  duty  of  the  board  to  choose  by  ballot  and 
appoint  suitable  persons  to  be  officers  and  members  of  the 
police  department.  It  also  provides  that  the  officers  and 
members  of  the  police  department  shall  hold  their  office  and 
membership  until  dismissed  by  the  board  of  commissioners  of 
public  safety  for  cause,  of  which  this  board  shall  be  the  sole 
judge;  provided,  however,  that  no  officer  or  member  shall  be 
dismissed  on  account  of  his  political  beliefs :  12  Special  Laws, 
pp.  462,  4G3,  sees.  102,  104. 

At  a  meeting  of  the  board  of  commissioners  of  public 
safety  of  Waterbury,  held  October  25,  1905,  the  following 
vote  was  passed,  to  wit:  "Voted,  that  Veteran  Reserve 
Officer  I\Iiles  McNiff,  together  with  such  witnesses  in  his  be- 
half as  he  may  desire  to  introduce,  be  and  they  are  hereby 
notified  to  appear  before  this  board  at  4  o'clock.  P.  M., 
November  1,  1905,  in  the  mayor's  office,  City  Hall  building, 
then  and  there  to  answer  to  the  charge  of  conduct  unbecom- 
ing an  officer  of  the  police  department,  to  wit:  Collecting 
funds  for  the  Catholic  Benevolent  Legion,  Waterbury  Coun- 
cil, No.  309,  and  failing  to  account  for  and  turn  over  such 
funds  to  the  proper  custodian  thereof." 

]Misappropriation  of  money,  in  effect,  was  the  offense  the 
officer  was  called  upon  to  answer,  and  the  charge  was  specific 
enough  for  him  to  understand. 

As  the  board  of  commissioners  of  public  safety  does  not 
constitute  a  court,  its  proceedings  are  not  to  be  controlled 
or  decided  by  the  same  degree  of  formality  that  would  be  re- 
quired upon  a  charge  of  a  criminal  offense:  Sullivan  v.  Mar- 
tin, 81  Conn.  585,  71  Atl.  783;  People  v.  Board  of  Police 
Commrs.,  93  N.  Y.  97. 

^"  While  the  express  limitation  placed  by  the  charter  upon 
the  power  of  removal  is  satisfied  when  that  power  is  not  ex- 
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ercised  on  account  of  political  beliefs,  yet  the  charter  should 
not  be  interpreted  as  giving  the  board  power  to  dismiss  an 
officer  at  its  own  mere  caprice.  Removal  for  a  cause  repels 
the  idea  of  removal  at  pleasure,  although  the  sufficiency  of 
the  cause  is  for  the  board  to  decide.  Cause  implies  a  reason- 
able ground  of  removal,  and  not  a  frivolous  or  incompetent 
ground  of  removal.  Whether  the  cause  assigned  constitutes, 
of  itself,  as  matter  of  law,  ground  for  removal,  is  a  question 
for  this  court  to  determine:  Ayers  v.  Hatch,  175  Mass.  489, 
56  N.  E.  612. 

Collecting  funds  and  failing  to  account  therefor,  as  charged 
in  the  present  case,  was  a  serious  matter  and  conduct  un- 
becoming an  officer  of  a  police  department.  The  board  of 
commissioners,  in  the  discharge  of  its  public  duties,  had  no 
right  to  retain  a  man  whose  dishonesty  had  been  demon- 
strated. This  policeman  under  charges  was  not  for  the  pur- 
poses of  the  case  to  be  regarded  as  a  criminal,  but  a  public 
servant  whose  fitness  for  the  discharge  of  his  duties  could  be 
questioned  at  any  time  in  the  interest  of  the  public. 

The  board  of  commissioners  in  the  exercise  of  its  duties 
was  vested  with  a  discretionary  power  which  authorized  it, 
within  certain  limitations,  to  take  action  without  confining 
its  proceedings  to  strict  technical  rules.  Considering  the  ac- 
tion of  the  board  of  commissioners  in  the  light  of  the  special 
power  conferred  upon  it,  and  the  purpose  for  which  its 
organization  was  intended,  the  charge  made  against  McNiff 
was  sufficient  to  answer  the  purpose  intended,  and  within  the 
requirements  of  law  under  which  the  proceeding  was  con- 
ducted: Sullivan  v.  Martin,  81  Conn.  585,  71  Atl.  783. 

It  appears  that  notice  of  these  charges,  and  of  the  time  and 
place  of  the  hearing,  was  given  McNiff  at  least  four  days 
before  investigation.  He  appeared  before  the  commissioners 
^'^  and  evidence  was  then  taken,  when  the  charges  were 
found  to  be  sustained  by  the  evidence,  and  an  order  was 
made  dismissing  him  from  the  police  force  for  the  offense 
with  which  he  was  charged. 

The  plaintiff  by  appeal  submitted  his  claims  to  the  superior 
court.  This  court  has  found  that  the  alleged  charges  of 
arbitrary  conduct  by  the  board  of  commissioners  are  untrue; 
that  the  plaintiff  was  given  a  full  opportunity  to  be  heard, 
and  was  properly  dismissed  by  the  following  preamble  and 
vote:  "Whereas,  Veteran  Reserve  Officer  Miles  McNiff,  hav- 
ing been  duly  notified  and  fully  heard,  on  the  charge  of  col- 
lecting and  misappropriating  funds  of  the  Catholic  Benevolent 
Legion,  Waterbury  Council,  No.  309,  such  charge  being  sus- 
tained by  evidence;  in  the  opinion  of  this  board  said  officer 
is  guilty  of  conduct  unbecoming  an  officer  of  the  Waterbury 
police  department,  therefore.  Voted,  That  Veteran  Reserve 
Officer  Miles  McNiff  be  and  he  is  hereby  dismissed  from  the 
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Veteran  Reserve  Force  of  the  "Waterbury  police  department 
and  from  the  Waterbury  police  department." 

To  hold  that  these  conclusions  of  fact,  which  do  not  violate 
any  rule  of  law  to  the  prejudice  of  the  plaintiff,  can  be  re- 
viewed b}'  us,  would  be  in  conflict  with  all  the  previous  ad- 
judications of  this  court  in  cases  of  this  character:  Sullivan 

V.  Martin,  81  Conn.  585,  71  Atl.  783. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred:. 

REMOVAL  FOR  CAUSE. 
I.  Implications  of  the  Law,  250. 
II.  What  is  Cause,  251. 

III.  Where  the  Appointing  Power  has  Made  No  Provision  for  Removal 

of  Officer,  254. 

IV.  Mode  of  Removal. 

&,  Necessity  for  "Cause"  to  be  Brought  Under  Notice  of  Person 
Charged,  256. 

b.  Form  of  Notice,  257. 

c.  Procedure  After  Notice  of  the  Charges,  257. 

V.  Cause  as  Groimd  for  Removal  is  Question  of  Law,  257. 

VI.  Remedies  for  Wrongful  Mode  of  Removal. 

a.  Injunction,  258. 

b.  Quo  Warranto,  259. 

c.  Mandamus,  259. 

d.  Certiorari,  259. 

e.  Prohibition,  260. 

f.  Abuse  of  Power  by  Removing  Body,  260. 

I.  Implications  of  the  Law. 
The  law  is  often  silent  on  most  important  topics  which  lend  them- 
selves spontaneously  to  polemical  discussion.  But  it  is  not  always  a 
misleading  silence.  It  was  not  so  much  what  the  oracle  at  Delphi 
said,  as  what  it  did  not  say,  but  subtly  conveyed,  that  made  it  famous 
and  world-sought.  The  rustling  of  the  sacred  oak  leaves  at  Dodona 
conveyed  the  mystic  message  to  the  wanderer  in  the  grove.  The  elo- 
quence that  is  illuminated  by  brilliant  flashes  of  silence  has  been 
long  since  eulogized,  and  next  to  the  fictions  of  the  law,  beside  which 
the  fiction  of  the  novelist's  inspiration  is  "pore  white  trash,"  the  im- 
plications of  the  law  furnish  perhaps  the  most  fascinating  of  its  by- 
paths where  the  lawyer  may  ramble  as  he  gathers  from  leaves,  which 
do  not  grow  on  oak  trees,  both  of  the  oracular  and  the  didactic  fruit 
of  unforbidden  legal  knowledge.  The  law  often  stops  at  an  expres- 
sion of  guiding  principles,  which  are  to  be  expounded  in  the  courts, 
and  when  it  does  fall  short  of  enunciating  the  proposition  complete 
and  pertinent  to  the  case  in  point,  the  lawyer  knows  the  solution  is 
to  be  found  in  one  or  other  of  the  implied  obligations,  duties,  liabil- 
ities, rights  or  trusts  which  it  is  for  him  to  discover.  The  law  in 
that  respect  is  never  arbitrary.  "Because"  was  the  keynote  of  Victor 
Hugo's  powerful  tale  on  justifiable  homicide,  "Claude  Gueux,"  just  as 
"because,"  with  nothing  following  it,  has  been  running  through  the 
equally  powerful  stories  of  tlie  world  from  earliest  records — the  symbol 
of  despotic  rule — the  emlilem  of  autocracy — and  not  infrequently  as- 
signed, and  improperly  assigned,  by  a  French  epigram  as  a  woman's 
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reason.  It  is  more  often  a  man's,  and  is  the  always  assailable  point 
in  the  breastworks  of  bureaucracy.  Reason  demands  an  explanation 
of  every  act,  and  in  the  laws  of  this  country,  progressing  slowly  but 
we  know  surely  toward  the  Utopia  of  perfection  not  only  in  their 
making  but  in  their  administration,  there  is  no  room  for  the  irrespon- 
sible act.  The  form  of  government  is  permeated  with  the  spirit  of 
responsibility  and  accounting  for  every  act.  In  other  countries,  the 
royal  fiat  is  frequently  regarded  as  sufficient  answer  without  reason 
assigned,  but  in  republican  communities,  the  people  are  at  once  sov- 
ereign and  subject,  and  if  the  sovereign  people  act,  the  subject  people 
want  to,  and  do,  generally,  get  to  know  the  reason  why.  "Our  gov- 
ernment is  founded  on  principles  not  known  to  the  laws  of  any  other 
country.  The  sovereignty  of  the  commonwealth  remains  in  the  people. 
The  several  departments  of  the  government — the  legislative,  the  ex- 
ecutive and  the  judicial — are  the  agents  of  the  people  in  their  re- 
spective spheres":  Commonwealth  v.  Fowler,  10  Mass.  290.  Follow- 
ing, then,  the  course  of  this  flow  of  reason,  we  find  that  all  the 
tributaries  are  marked  by  the  same  characteristics.  It  is  with  but 
one  of  many  we  have  to  deal,  and  that  one  is  that  where  the  rul- 
ing powers  appoint  an  officer  to  perform  part  of  the  work  of  gov- 
ernment, that  officer  shall  not  be  removed  without  cause.  So,  as 
under  the  organic  government  and  through  its  delegates,  offices  are 
created  and  officers  appointed  who  are  subject  to  removal  for  cause, 
the  question,  vital  above  all  others  in  the  very  course  of  things,  arises, 
"What  is  Cause?"  Or,  in  other  words,  what  is  to  be  the  reason  of 
the  dismissal  or  removal  of  an  officer,  who  to  judge  of  its  sufficiency, 
and,  the  cause  being  set  in  motion,  in  what  direction  is  it  to  be  guided 
that  the  effect  may  be  reached  by  legal  methods — by  such  process  as 
will  provide  the  proper  and  therefore  the  legal  method  of  dispensing 
with  the  officer  under  the  circumstances? 

Eemoval  for  cause  lacks  no  precedent.  "Of  man's  first  disobedi- 
ence" was  the  theme,  then  nearly  five  thousand  years  old,  of  Milton's 
marvelous  poem,  and,  strange  though  it  may  seem,  the  record  of  pri- 
mordial offense  has  most  of  the  essentials  of  its  descendants  of  to-day. 
There  were  the  official  position  and  its  incumbent  duty;  th^re  were 
the  dereliction  of  the  duty — the  charge  duly  formulated — the  hearing 
of  the  other  side  with  its  defense  by  our  common  ancestor — the  punish- 
ment by  the  removal  from  Eden  of  the  first  officer  on  record  whose 
amotion  we  now,  by  comparison,  find  proper  to  class  under  the  generic 
head  of  the  title  to  this  note. 

II.  What  is  Cause. 
In  that  we  are  about  to  consider  the  mode  in  which  an  officer 
may  be  removed  from  his  office  for  cause,  it  is  well  to  set  out  the 
interpretation  placed  by  court  and  lexicographer  on  the  word  as  it 
occurs  in  the  phrase  "removal  for  cause."  The  dictionary  significa- 
tions of  cause  are,  "That  which  produces  or  effects  a  result;  that  from 
which  anything  proceeds  and  without  which  it  would  not  exist"  (Web- 
ster), and  applying  that  meaning  to  the  phrase  "removal  for  cause," 
we  should  take  it  to  mean,  assuming  a  removal  for  cause  means  a 
removal  from  an  office  for  cause,  a  removal  from  such  office  of  one 
who  has  produced  by  his  conduct,  act  or  language  the  effect  that  his 
continuance  in  that  office  would  be  incompatible,  and  who,  but  for 
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such  conduct,  acts  or  language,  would  be  entitled  to  continue  holding 
the  office  referred  to.  That  cause,  therefore,  is  capable  of  being 
divided  into  variously  described  classes,  and  so  far  as  the  legal  inter- 
pretations of  the  term  go,  it  is  known  as  legal  cause,  whether  it  be 
called  due  cause,  just  cause,  adequate  cause,  proper  cause,  sufficient 
cause,  good  cause,  or  qualified  by  any  adjective  which  would  seem  to 
indicate  that  a  particular  kind  of  substantial  cause  should  be  requisite 
for  a  removal  from  office,  in  lieu  of  any  arbitrarily  denominated  cause 
which  should  arouse  the  power  of  amotion.  "Cause"  or  "sufficient 
cause"  means  "legal  cause,"  and  not  any  cause  which  the  removing 
power  may  think  sufficient.  In  State  v.  City  of  Duluth,  53  Minn. 
238,  39  Am.  St.  Rep.  595,  55  N.  W.  118,  in  which  the  subject  was  dis- 
cussed at  useful  length,  we  find:  "The  cause  must  be  one  which  spe- 
cially relates  to  and  affects  the  administration  of  the  office,  and  must 
be  restricted  to  something  of  a  substantial  nature  directly  affecting 
the  rights  and  interests  of  the  public.  The  case  must  be  one  touching 
the  qualifications  of  the  officer  or  his  performance  of  its  duties,  show- 
ing that  he  is  not  a  fit  or  proper  person  to  hold  the  office.  An  at- 
tempt to  remove  an  officer  for  any  cause  not  affecting  his  competency 
or  fitness  would  be  an  excess  of  power,  and  equivalent  to  an  arbi- 
trary removal." 

Where  the  statute  is  silent  as  to  the  nature  of  the  cause,  the  suflS- 
ciency  should  be  determined  with  reference  to  the  character  of  the 
office  and  the  qualifications  necessary  to  fill  it:  State  v.  Love,  39  N. 
J.  L.  14;  In  re  Guden,  71  App.  Div.  422,  75  N.  Y.  Supp.  794;  People 
V.  Thompson,  94  N.  Y.  451;  State  v.  Common  Council,  9  Wis.  254; 
State  V.  McGarry,  21  Wis.  496.  In  Matter  of  Nichols,  6  Abb.  N.  C. 
474,  the  question  of  "for  cause"  arose  on  the  removal  of  the  police 
commissioner  of  New  York.  The  view  was  taken  by  the  court  that 
the  meaning  of  those  words  in  the  connection  in  which  they  occur — 
removal  for  cause — was  too  obvious  to  require  extended  consideration 
or  comment.  The  words  themselves  must  be  taken  to  have  some  im- 
port, and  if  it  had  been  intended  to  create  a  power  of  removal  in 
the  discretion  alone  of  those  to  whom  it  was  confided,  the  restrictive 
words,  "for  cause,"  would  not  have  been  inserted,  and  the  discre- 
tionary power  would  have  been  created  by  conferring  the  power 
of  removal  generally.  "That  the  words,  the  signification  of  which 
we  are  discussing,  were  added  as  a  limitation  upon  the  power  lodged 
with  the  mayor,  'shows  that  the  cause  of  removal  should  be  found 
in  some  act  of  omission  or  coniinission  by  the  officer  in  regard  to  his 
duties,  or  affecting  his  general  character,  which  the  law  and  the  sound 
public  opinion  will  pronounce  to  be  sufficient  to  justify  a  forfeiture 
of  the  office,  and  not  in  the  political  bias  or  personal  dislike  of  the 
city's  executive  chief,  nor  in  his  leaning  toward  another  individual 
for  whom  the  place  is  desired." 

The  cases  just  cited  will  bring  the  reader  to  a  contemplation  of 
the  gulf  that  divides  arbitrary  removal  from  removal  for  cause,  and 
we  are  indebted  to  the  case  last  referred  to.  Matter  of  Nichols,  6 
Abb.  N.  C.  474,  for  some  pertinent  extracts  from  the  famous  letter 
of  Governor  Tilden,  then  the  governor  of  the  state  of  New  York,  to 
the  then  mayor  of  New  York,  in  regard  to  the  attempted  removal  of 
the  corporation  counsel.  Governor  Tilden,  himself  a  lawyer  of  high 
repute,  has  furnished  in  that  letter  not  only  evidence  of  hia  reputa- 
tion, but  a  contribution  to  the  legal  literature  on  the  subject  which 
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will  repay  perusal,  in  the  language  of  Mr.  Justice  Westbrook,  "for 
its  clear  definition  of  a  removal  for  cause,  and  for  its  cogent  exposi- 
tion of  the  danger  and  wickedness  of  executive  action  which  converts 
a  power  limited  by  such  a  phrase  into  one  resting  upon  arbitrary 
will."  Mr.  Tilden  says:  "Eemovals  for  cause  are  distinguishable  from 
removals  which  are  in  the  arbitrary  will  of  the  officer  vested  with 
the   power,   and  which   have   generally  followed   the   changes   of   the 

removing  power  or  of  party  ascendancy The  principle  on  which 

the  whole  system  rests  is,  that  a  removal  in  such  cases  must  be  for 

a  substantial,  reasonable  and  just  cause The  power  therefore 

exists  to  give  legal  effect  to  a  removal  without  obeying  the  rule  which 
is  binding  on  the  conscience  of  the  functionary  making  it.  But  a 
disregard  of  that  rule  would  be  none  the  less  a  violation  of  right 
and  duty.  It  would  be  the  immoral  power  to  do  wrong,  because  the 
law  had  not  disabled  the  officer  having  the  discretion." 

The  interpretation  we  favor  in  expounding  the  admittedly  difficult 
phrase — "removal  for  cause" — is  rather  the  popular  connotation  of 
the  terms,  rather  the  construction  of  the  three  words  as  opposed  to 
the  limitation  or  expansion  of  the  last  two  words  of  the  combina- 
tion— for  cause. 

The  explanation,  which  is  perhaps  a  term  better  to  use  than  defini- 
tion, appears  to  call  for  the  application  to  the  "cause"  of  some  special 
or  general  failure  of  duty  attributable  either  to  willfulness  or  an 
incapacity  to  perform  the  duties  undertaken,  or  else  some  delinqutency 
which  affects  both  the  general  character  of  the  officer  and  his  fitness 
for  the  position  occupied.  "The  cause  assigned,"  we  quote  from  the 
case  last  referred  to,  "should  be  personal  to  himself,  and  implying 
an  unfitness  for  the  place,  and  such  cause  being  assigned,  if  unex- 
plained, the  removal  may  be  made." 

The  opinion  referred  to.  Matter  of  Nichols,  6  Abb.  N.  C.  474,  waa 
delivered  with  no  uncertain  sound,  and  so  far  as  that  case  was  con- 
cerned— and  indeed  it  does  not  seem  to  have  been  ever  questioned — 
it  declares  that  the  power  to  remove  a  person  from  office  "for  cause" 
means  that  a  reason  must  exist  which  is  personal  to  the  individual 
sought  to  be  removed,  which  the  law  and  a  sound  public  opinion  will 
recognize  as  a  good  cause  for  his  no  longer  occupying  the  place.  The 
discussion  closes  with  these  significant  words:  "If  the  meaning  claimed 
is  not  sufficiently  clear  as  an  original  proposition,  sustained  as  it  is 
by  the  opinion  of  an  eminent  statesman  who  once  filled  the  chief  ex- 
ecutive chair  of  the  state,  the  judgment  of  our  court  of  last  resort 
must  foreclose  and  end  all  argument." 

In  People  v.  Fire  Commissioners,  72  N".  Y.  445,  an  excellent  disser- 
tation of  what  is  not  a  removal  for  cause  throws,  if  need  be,  more 
light  upon  the  subject.  Mr.  Justice  Allen,  speaking  of  the  power 
of  removal  of  a  regular  clerk  or  head  of  a  bureau  which  was  limited 
until  the  clerk  was  informed  of  the  cause  of  the  proposed  removal 
and  been  given  an  opportunity  to  explain,  said:  "It  was  intended  as 
a  substantial  limitation  of  the  general  power  of  removal,  conferred 
by  the  same  section  upon  the  several  departments  of  the  city  govern- 
ment, and  to  secure  the  continuance  in  office  of  the  persons  named 
until  a  reasonable  cause,  other  than  the  pleasure  of  the  heads  of  the 
departments,  or  a  change  in  the  political  character  of  the  majority, 
should  exist  for  their  removal."  A  glance  at  the  "causes"  assigned 
for  the  removal  of  the  officer  in  that  case  will  not  only  satisfy  the 
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student  of  tlie  correctness  of  the  opifiion,  but  will  make  him  marvel 
at  the  moderation  of  the  court.  The  reasons  were:  1.  That  he  had 
not  given  satisfactory  reasons  why  he  should  not  be  removed.  This 
the  court  characterized  as  "simply  frivolous  in  view  of  the  record  of 
the  whole  procedure."  2.  A  preference  of  the  majority  of  the  com- 
missioners for  some  other  person  not  named,  and  this  the  court  sum- 
marily dismissed,  adding:  "So  long  as  the  relator  fully  and  satisfac- 
torily performed  his  duties,  and  is  qualified  in  all  respects,  and  is  of 
irreproachable  character  (and  nothing  to  the  contrary  is  alleged),  the 
fact  that  the  services  of  one  of  a  higher  grade  of  qualifications,  in 
the  opinion  of  the  commissioners,  would  be  secured  for  the  place,  is 
no  'cause'  for  his  removal." 

In  People  v.  City  of  New  York,  19  Hun,  441,  we  find:  "A  reason 
must  exist  which  is  personal  to  the  individual  sought  to  be  removed, 
which  the  law  and  a  sound  public  opinion  will  recognize  as  a  good 

cause  for  his  no  longer  occupying  the  place The  removal  must 

be  'for  cause' — that  is,  for  some  good  reason  which  actually  exists, 
and  not  for  a  false  reason,  which  the  removing  power  honestly  or 
mistakenly  believes  to  be  true." 

In  People  v.  Thompson,  94  N.  Y.  451,  cause  in  regard  to  removal 
for  cause  was  construed  as  reasonable  cause. 

In  short,  and  to  avoid  the  iteration  of  definition,  it  may  be  taken 
that  cause  means  reasonable  and  legal  cause — some  valid  reason  for 
the  act  done,  affecting  the  officer,  who  must  have  been  guilty  of  some 
delinquency,  general  neglect  of  duty  or  incapacity  to  discharge  the 
official  requirements;  some  want  in  his  general  character  or  delin- 
quency affecting  his  fitness  for  the  office  and  calling  for  his  removal, 
and,  as  a  general  rule,  it  carries  with  it  the  necessity  for  communicat- 
ing the  cause  to  the  officer  and  giving  him  a  hearing  not  necessarily 
in  the  nature  of  a  judicial  trial,  but  a  fair  and  impartial  hearing: 
State  V.  Brown,  57  Mo.  App.  199;  State  v.  Walbridge,  62  Mo.  App. 
1G2;  State  v.  Walbridge,  &9  Mo.  App.  657;  City  of  Hoboken  v.  Gear, 
27  N.  J.  L.  2G5;  State  v.  Love,  39  N.  J.  L.  14;  People  v.  McGuire, 
27  App.  Div.  593,  50  N.  Y.  Supp.  520;  People  v.  Fire  Commrs.  of  New 
York,  72  N.  Y.  445;  Case  v.  Mason,  15  E.  I.  51,  23  Atl.  48;  McCully 
v.  State,  102  Tenn.  509,  53  S.  W.  134,  46  L.  R.  A.  567.  We  cannot 
leave  this  portion  of  our  subject  without  referring  to  Dullam  v.  Will- 
son,  53  Mich.  392,  51  Am.  Rep.  128,  19  N.  W.  112,  which  affirmed  the 
principle  that  when  specific  causes  for  which  a  removal  from  office 
is  incurred  are  stated  in  the  appointing  power,  the  removing  power 
is  limited  by  their  expression.  It  would  be  well-nigh  impossible  in 
a  monographic  note  to  deal  at  any  length  with  grounds  of  removal 
whose  number  must  be  legion,  and  we  have  to  content  ourselves  with 
the  treatment  of  the  subject  as  though  the  grounds  existed  for  the 
purpose  of  considering  them  as  cause  within  the  meaning  of  our  in- 
quiry. 

III.  Where  the  Appointing  Power  has  Made  No  Provision  for  Re- 
moval of  Officer. 
This  is  rather  a  rare  position,  but  fortunately  there  exists  authority 
upon  it.  The  law  creates  an  implied  power  of  removal  for  cause  where 
the  statute  creating  the  oflice  gives  no  express  power  to  remove.  In 
Willard's  Appeals,  4  R.  1.  595,  597,  Ames,  C.  J.,  says,  upon  the  ap- 
peal of  John  H.  Willard    from  a  vote  of  the  school  committee  for 
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North  Providence  removing  him  from  the  office  of  clerk  of  such  com- 
mittee: "I  fully  concur  in  the  above  opinion  of  the  commissioner  as 
to  the  power  of  the  school  committee  of  a  town  to  remove  their  clerk, 
for  just  cause,  after  hearing,  full  opportunity  having  been  given  to 
him,  upon  charges  presented,  to  defend  himself  against  them.  Such 
a  power,  with  regard  to  such  an  officer,  unless  expressly  forbidden 
by  law,  is  incidental  to  the  committee  a&'  necessary  to  enable  it  duly 
to  perform  its  functions."  With  this  dictum  of  the  learned  chief 
justice  there  can  be  no  disagreement,  for  it  cannot  be  questioned  that 
the  absence  of  such  statutory  provision  for  amotion  should  not  afford 
ground  for  the  perennial  saddling  of  the  community  with  the  burden 
of  such  unfit  officers,  whose  dismissal  public  policy  demands.  But 
while  the  power  is  inherent,  it  must  be  guardedly  exercised,  and  first 
of  the  safeguards  is  that  the  amotion  should  be  for  cause,  and  upon 
proper  jurisdiction  of  the  person  offending  by  notice  and  a  fair  hear- 
ing. As  Judge  Dillon  says  in  his  Municipal  Corporations,  section  243: 
"Whatever  necessity  or  reason  exists  for  the  right  of  amotion  at 
common  law,  with  respect  to  the  corporation  at  large,  would,  in  the 
absence  of  any  controlling  legislative  provision,  seem  to  exist  here  not 
only  as  to  the  doctrine  itself,  but  also  with  respect  to  that  authorized 
body  by  which  alone  the  corporation  acts."  In  the  use  of  the  term 
'corporation'  we  employ  it  in  its  broadest  sense  to  include  not  only 
the  ordinary  corporation  with  a  right  to  dismiss  officers  for  cause,  but 
the  municipal  authority  derived  from  the  organic  government  which 
may  be  regarded  as  the  proto-corporation.  Judge  Dillon  proceeds  to 
point  out  that  as  all  the  members  of  a  community  cannot  be  brought 
together  to  meet  and  act  in  their  primary  capacity,  though  there  are 
some  examples  in  the  New  England  states,  their  authority  is'  dele- 
gated to  their  council,  and  the  right  of  amotion  by  the  council  may  be 
inferred  from  the  express  power  to  make  needful  or  reasonable  by- 
laws, if  there  is  nothing  in  the  charter  legislation  to  rebut  the  in- 
ference. 

In  State  v.  Jersey  City,  25  N.  J.  L.  536,  we  have  another  judicial 
utterance  on  the  point.  The  charter  of  Jersey  City  gives  the  common 
council  the  power  to  expel  a  member  for  disorderly  conduct,  and  hav- 
ing removed  one  Tyrrell  for  that  cause,  the  matter  was  brought  by 
him  before  the  court  on  mandamus.  In  the  course  of  the  opinion  Mr. 
Justice  North  said:  "The  rule  is  well  settled,  that  a  corporation  has, 
at  common  law,  an  inherent  jurisdiction  to  expel  a  member  for  suffi- 
cient cause.  If  the  offense  charged  is  against  the  party's  duty  as  a 
corporator,  he  may  be  expelled  on  trial  and  conviction  by  the  corpora- 
tion, without  a  previous  trial  and  conviction  at  law;  and  it  makes 
no  difference  whether  the  offense  be  one  that  is  cognizable  by  a  crim- 
inal court  or  not.  Though  it  has  been  held  that  if  the  offense  has 
no  specific  relation  to  the  party's  duty  as  a  corporator,  yet  is'  in- 
famous, and  so  renders  him  unfit  for  the  society  of  honest  men,  there 
must  be  a  previous  conviction  at  law:  Commonwealth  v.  St.  Patrick 
Ben.  Soc,  2  Binn.  441,  4  Am.  Dec.  453;  Commonwealth  v.  Guardians 
of  Poor,  6  Serg.  &  E.  469;  2  Kent's  Commentaries,  297;  Angell  & 
Ames  on  Corporations,  sec.  423."  In  Speed  v.  Common  Council,  98 
Mich.  360,  39  Am.  St.  Eep.  555,  57  N.  W.  406,  22  L.  R.  A,  842,  the  ques- 
tion of  removal  or  amotion  is  well  discussed,  and  in  Richards  v. 
Clarksburg,  30  W.  Va.  496,  4  S.  E.  774,  the  able  opinion  of  Mr.  Jus- 
tice Wood  seems  to  place  it  beyond  all  doubt  that  the  power  to 
remove  a  corporate  officer  from  his  office  for  cause  is  one  of  the  com- 
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mon-law  incidents  of  all  corporations.  The  lengthy  opinion  will  re- 
pay perusal,  as  Mr.  Justice  Wood  has  taken  pains  to  trace  the  history 
of  the  powers  of  amotion  and  disfranchisement  not  only  through  our 
own  but  through  the  English  authorities,  and  has  pushed  his  inquiry 
to  the  earliest  base.  His  excerpt  from  2  Kent's  Commentaries,  297, 
emphasizes  the  causes  for  which  officers  may  be  removed,  and  calls 
for  reproduction  here:  "The  power  of  amotion  and  disfranchisement 
of  a  member  is  a  power  necessarily  incident  to  every  corporation.  It 
was,  however,  the  doctrine  formerly  that  no  freeman  of  a  corporation 
could  be  disfranchised  by  the  act  of  the  corporation  itself,  unless  the 
charter  expressly  conferred  the  power,  or  it  existed  by  prescription. 
But  Lord  Hale,  in  Ba^gg's  Case,  6  Coke,  99,  held  that  every  corpora- 
tion might  remove  a  member  for  good  cause;  and  in  Lord  Bruce'a 
Case,  2  Strange,  819,  the  court  of  king's  bench  declared  the  modern 
opinion  to  be  that  a  power  of  amotion  was  incident  to  a  corporation. 
At  last,  in  the  case  of  Eex  v.  Richardson,  1  Burr.  518,  the  question 
was  fully  and  at  large  discussed  in  the  king's  bench,  and  that  court 
decided  the  power  of  amotion  was  incident  and  necessary  for  the 
good  order  and  government  of  corporations  as  much  as  the  power  of 
making  by-laws.  But  this  power  of  amotion,  as  the  court  held  in 
that  case,  must  be  exercised  for  good  cause,  and  it  must  be  for  some 
offense  that  has  immediate  relation  to  the  duties  of  the  party  as  a 
corporator;  for,  as  to  offenses  which  have  no  immediate  relation  to 
his  corporate  trust,  but  which  rendered  a  party  infamous  and  unfit 
for  any  office,  they  must  be  established  by  indictment  and  trial  at 
law  before  the  corporation  can  expel  him  for  such  a  cause.  If  there 
be  no  special  provision  on  the  subject  in  the  charter,  the  power  of  re- 
moval of  a  member  for  just  cause  resides  in  the  whole  body." 

rv.    Mode  of  Removal. 
a.    Necessity  for  "Cause"  to  be  Brought  Under  Notice  of  Person 

Charged. — The  reader  being  satisfied  of  the  existence  of  the  power 
of  removal  of  officers  for  cause,  naturally  seeks  the  method  to  be 
adopted  in  order  that  the  end  may  be  achieved.  Common  sense — as 
well  as  common  justice — demands  that  the  person  about  to  be  re- 
moved shall  be  made  aware  of  the  charge  against  him,  and  the  tradi- 
tional sense  of  national  fair  play  will  suggest  that  he  be  brought  to  face 
his  accuser,  while  between  them  shall  be  the  quasi- judicial  body  which 
shall  hear  both  sides  of  the  question.  And  just  here  we  meet  the 
identical  question  propounded  in  Matter  of  Nichols,  6  Abb.  N.  C.  474: 
"What  should  have  been  the  course  of  procedure  in  the  case  before 
usT  .  .  .  .  The  right  to  investigate  is  necessarily  conferred  upoli  the 
individual  or  body,  who  or  which  is  authorized  to  act  in  a  given  di- 
rection upon  the  existence  of  certain  facts,  which  furnish  the  only 
basis  for  proposed  action;  and  when  such  action  taken  will  affect 
the  rights  of  another,  he  who  is  to  be  so  affected  must  be  heard  upon 
an  investigation,  which  is  to  ascertain  the  truth  of  alleged  facts,  on 
which  depends  the  power  to  act  to  his  injury."  It  must  be  recognized 
that  practically  in  every  case  where  there  is  an  attempted  removal 
for  cause,  the  procedure  is  adversary  or  judicial  in  its  character.  If 
the  organic  law  prescribes  the  procedure,  that  procedure  must  be  fol- 
lowed with  the  same  strictness  as  an  action  at  law.  If,  on  the  other 
hand,  it  is  silent,  then  the  substantial  principles  of  the  common  law 
prevail,  and  the  person  affected  is  entitled  to  personal  notice  of  the 
charges  he  is  called  upon  to  answer,  the  place  where  and  the  time 
when  he  shall  so  make  answer:  State  v.  Trustees  etc.,  5  Ind.  77;  Madl- 


April,  1909.]     McNiff  v.  City  op  Watebbury.  257 

son  V.  Korbly,  32  Iiid.  74;  Tompert  v.  Lithgow,  1  Bush,  176;  Murdock 
V.  Academy,  12  Pick.  244;  People  v.  Bearfield,  35  Barb.  254;  State  v. 
Bryce,  7  Ohio,  201;  Washington  Ben.  Soc.  v.  Bacher,  20  Pa.  425;  State 
V.  Common  Council,  9  Wis.  254.  It  follows,  almost  of  course,  that 
the  notice  may  be  waived  by  appearance  and  answer  to  the  charges: 
Commonwealth  v.  Pennsylvania  Ben.  Inst.,  2  Serg.  &  R.  141,  and  that 
there  can  be  no  service  of  notice  if  the  officer  has  absconded.  We 
find  no  American  authorities  for  this  last  proposition,  nor  do  we 
think  they  are  needed.     It  is  almost  axiomatic. 

b.  Form  of  Notiae. — While  the  charges  must  be  formulated,  there 
is  no  necessity  for  them  to  be  set  out  either  in  the  language  of  plead- 
ing, nor  for  anything  more  than  what  will  convey  to  him  with  sub- 
stantial certainty  the  specification  of  the  charges:  Tompert  v.  Lithgow, 
1  Bush.  176;  Dillon's'  Municipal  Corporations,  4th  ed.,  sees.  253-255. 
In  McNiff  V.  City  of  Waterbury,  82  Conn.  43,  ante,  p.  247,  72  Atl.  572, 
the  degree  of  formality  required  is  said  to  be  less  than  what  would 
suffice  upon  a  charge  for  a  criminal  offense.  Misappropriation  of 
money  was,  in  that  case,  the  offense  the  officer  was  called  upon  to  an- 
swer, and  the  court  ruled  it  was  specific  enough  for  him  to  understand, 
and  cited  in  support,  Sullivan  v.  Martin,  81  Conn.  585,  71  Atl.  783; 
People  v.  Board  of  Police  Commrs.,  93  N.  Y.  97.  The  opinion  is  ex- 
pressed in  Angell  &  Ames  on  Corporations,  section  422,  according  to 
Judge  Dillon,  that  if  the  amotion  be  for  conviction  of  an  infamous 
crime,  the  omission  of  notice  to  the  officer  will  not  entitle  him  to  a 
mandamus  to  be  restored,  for  the  reason  that  if  he  were,  he  could 
be  again  amoved  and  the  courts  would  not  on  this  showing  grant 
the  writ. 

c.  Procedure  After  Notice  of  the  Charges. — We  refer  the  stu- 
dent earnestly  to  a  perusal  of  Murdock  v.  Trustees  of  Phillips' 
Academy,  7  Pick.  303,  12  Pick.  244,  in  the  latter  of  which  reports 
Shaw,  C.  J.,  describes  the  course  of  procedure  to  be  observed  by  a  body 
empowered  to  remove  one  from  office,  as  borrowed  from  the  old  ecclesi- 
astical jurisdiction:  "1.  A  monition  or  citation  of  the  party  to  ap- 
pear; 2.  A  charge  given  him  which  he  is  to  answer,  called  a  libel; 
3.  A  competent  time  assigned  for  the  proofs  and  answers;  4.  A  liberty 
for  counsel  to  defend  his  cause,  and  to  except  against  the  proofs  and 
witnesses;  5.  A  solemn  sentence  after  hearing  all  the  proofs  and  an- 
swers." The  learned  chief  justice  says,  very  appropriately,  that  the 
precise  form  to  be  followed  is  not  to  be  insisted  on  in  exercising  the 
powers  vested  in  a  new  jurisdiction,  but  that  the  five  rules  above  set 
out  indicate  the  course  which  must  in  substance  be  pursued  by  every 
tribunal  acting  judicially  upon  the  rights  of  others.  In  support  of 
the  rules  above  numbered  1  and  2,  the  right  to  notice  of  the  charges, 
People  V.  Fire  Commissioners,  72  N.  Y.  445,  is  a  direct  authority,  and 
People  v.  Van  Allen,  55  N.  Y.  31,  expressly  adjudicates  the  right  to  be 
heard  by  counsel. 

V.    Cause  as  Gxotinil  for  Removal  is  Question  of  Iiaw. 

In  the  notice  of  the  specific  charges  formulated  against  an  officer 
with  a  view  to  his  removal  if  not  satisfactorily  answered,  it  will  be 
taken  for  granted  that  error  will  creep  in,  in  the  shape  of  charges 
which  are  not  charges,  accusations  which,  even  if  true,  call  for  no  such 
punishment  as  the  solemn  proceeding  to  remove  from  office  would 
carry  with  it.  The  mind  of  the  lawyer  will  at  once  operate  on  the 
Am.  St.  Rep.,  Vol.  135 — 17 
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lines  of  familiar  procedure.  If  a  complaint  discloses  no  cause  of  ac- 
tion, the  demurrer  will  bring  the  question  of  imperfection  to  judg- 
ment, and  by  parity  of  reasoning  the  court  proper  is  the  forum  in 
which  cause  as  ground  for  removal  is  to  be  discussed,  and  for  the 
most  part  through  the  instrumentality  of  the  writ  of  certiorari.  In 
Ayers  v.  Hatch,  175  Mass.  489,  56  N.  E.  612,  the  court,  referring  to 
the  charter  under  which  the  petitioning  officer  was  dismissed,  and 
which  gave  the  mayor  the  power  of  removal  for  such  cause  as  he 
should  deem  sufficient,  said:  "The  responsibility  for  the  due  and 
proper  administration  of  the  affairs  of  the  city  is  thus  placed  largely 
upon  him  [the  mayor],  and,  consistently  therewith,  he  is  given  the 
power  of  removal.  The  fact,  however,  that  removals  are  to  be  for 
cause  repels  the  idea  of  removal  at  pleasure,  even  though  the  suffi- 
ciency of  the  cause  is  for  him  to  decide.  The  question  then  arises, 
"What  jurisdiction  has  this  court  in  regard  to  removals!  The  answer, 
it  seems  to  us,  is  this:  Cause  implies,  we  think,  a  reasonable  ground 
of  removal,  and  not  a  frivolous  or  wholly  unsatisfactory  or  incom- 
petent ground  of  removal.  If  the  cause  assigned  is  a  reasonable  one, 
then,  whether,  under  the  circumstances,  it  is  sufficient  to  justify  a 
removal  is  for  the  mayor  to  decide,  and  his  decision  is  final.  But 
whether  the  cause  assigned  constitutes,  of  itself,  as  matter  of  law, 
ground  for  removal,  is  a  question  for  this  court  to  determine." 

In  Sullivan  v,  Martin,  81  Conn.  585,  71  Atl.  783,  the  question  is 
dealt  with  on  very  similar  lines,  but  is  useful  as  delineating  almost 
the  entire  procedure.  "The  proceeding  before  the  mayor  not  being  a 
trial,  but  merely  a  hearing  precedent  to  his  executive  action  relative 
to  the  plaintiff's  removal,  the  appeal  therefrom  to  the  superior  court 
did  not  transfer  the  proceeding  to  that  court  for  a  rehearing  of  the 
facts.  The  purpose  of  the  appeal  is  to  provide  a  summary  process  by 
which  the  court  may  revoke  the  order  of  removal  in  case  any  essen- 
tial formality  has  been  omitted,  or,  perhaps,  in  case  it  finds  that  the 
executive  power  has  been  exercised  so  arbitrarily  as  to  defeat  the  real 
purpose  of  the  law  in  modifying  an  absolute  discretion  in  removal." 

In  fact,  the  principal  case  may  be  taken  as  summing  up  the  laws 
accurately  and  to  date,  and  the  opinion  of  Mr.  Justice  Roraback  may 
be  regarded  as  a  standard  for  future  decisions  on  the  point.  The 
common  sense  of  the  decision  which  brands  collecting  funds  and  fail- 
ing to  account  for  them  as  a  serious  matter  and  misconduct  unbecom- 
ing a  police  officer  cannot  be  disputed.  The  mode  of  treating  the 
accused  under  charges  for  the  purpose  of  the  case  as  a  public  servant 
whose  fitness  for  his  office  was  on  trial — not  the  man,  but  the  right 
of  the  man  to  continue  in  responsible  office — was  correct  in  every  re- 
spect. The  action  of  the  adjudicating  body  is  aptly  described  as 
accompanied  by  "a  discretionary  power  which  authorized  it,  within 
certain  limitations,  to  take  action  without  confining  its'  proceedings  to 
strict  technical  rules."  In  the  principal  case,  therefore,  and  such  illus- 
trations of  its  principal  features  as  this  note  contains  will  be  found 
the  law  on  the  subject,  necessarily  condensed  for  the  use  of  the 
lawyer  and  containing  those  references  which  the  student  at  leisure 
may  find  pleasure  and  profit  in  pursuing. 

VI.    Remedies  for  Wrongful  Mode  of  Bemoval. 
a.     Injunction. — The  courts  of  law  afford  such  ample  remedy  to  the 
injured  officer  that  equity  is  seldom  or  never  called  on  to  aid  by  the 
writ  enjoining  the  body  which  has  the  amotion  under  advisement  from 
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acting.     The  question  of  the  jurisdiction  of  proceedings  was  concisely 
dealt  with  in  Delahanty  v.  Warner,  75  111.  185,  20  Am.  Rep.  237. 

b.  Quo  Warranto. — ^Tn  the  case  last  named  a  city  officer  filed  a  bill 
in  equity  to  enjoin  the  corporate  authorities  from  unlawfully  remov- 
ing him  or  appointing  a  successor,  and  the  bill  was  dismissed  for  want 
of  equity.  Mr.  Justice  Scholfield  said  it  was  properly  dismissed,  as 
the  officer's  remedy  was  complete  at  law.  If  he  was  not  properly  re- 
moved, then  his  successor  was  not  legally  appointed,  and  that  question 
should  be  settled  by  quo  warranto  against  the  usurper:  People  v. 
Forquer,  Breesc,   104;   People  v.  Malleson,  17  111.   167. 

c.  Mandamus. — Mandamus  is  the  remedy  for  the  injured  officer  to 
adopt,  to  have  restored  to  him  the  evidence  of  his  right  to  office  or 
any  property  pertaining  thereto  which  have  been  improperly  withheld 
from  him:  People  v.  Kilduff,  15  111.  492,  60  Am.  Dec.  769;  People  v. 
Head,  25  111.  325;  People  v.  Hilliard,  29  111.  413.  And  where  the  title 
to  the  office  is  not  in  dispute,  mandamus  will  lie  to  restore  the  person 
entitled  to  it:  Street  v.  Gallatin  County  Commrs.,  Breese,  50;  People 
V.  Stevens,  5  Hill,  616.  Mandamus,  again,  is  the  proper  remedy  where, 
by  a  tortuous  as  well  as  tortious  endeavor  of  the  removing  body, 
it  seeks  practically  to  remove  an  officer  by  diminishing  his  salary  to 
an  absurd  sum.  In  State  v.  City  of  Shreveport,  124  La.  178,  134  Am. 
St.  Eep.  496,  50  South.  3,  a  city  council,  desiring  to  remove  without 
cause  the  city  auditor,  first  passed  an  ordinance  expressly  so  providing, 
and  then,  on  discovering  that  it  had  no  right  to  do  so,  recalled  the 
ordinance  and  proceeded  to  do  by  indirection  what  it  could  not  do 
otherwise.  This  it  accomplished  by  reducing  the  salary  of  the  office 
from  fifteen  hundred  dollars  to  three  hundred  dollars  a  year.  The 
illegality  of  attempting  to  abolish  constitutionally  established  offices 
has  been  decided  in  several  well-considered  cases:  Morris  v.  Glover, 
121  Ga.  751,  49  S.  E.  786;  Fournier  v.  West  Bay  City,  94  Mich.  463, 
45  N.  W.  227;  Wesch  v.  Common  Council,  107  Mich.  149,  64  N.  W. 
1051;  Board  etc.  v.  Westbrook,  64  Miss.  312,  1  South.  352;  Bunting  v. 
Gales,  77  N.  C.  285;  White  v.  Ayer,  126  N.  C.  570,  36  S.  E.  132;  People 
V.  Burby,  17  App.  Div.  165,  45  N.  Y.  Supp.  347;  Reid  v.  Smoulter,  128 
Pa.  324,  18  Atl.  445,  5  Lt.  R.  A.  517.  It  need  not  here  be  repeated 
that  the  foundation  for  the  court's  scrutiny  lay  on  the  fact  that  it 
was  made  apparent  that  the  attempted  reduction  of  salary  was  merely 
a  device  to  abolish  the  office  or  remove  the  officer,  and  that  view  being 
adopted,  the  court  ordered  that  the  writ  be  made  peremptory  to  the 
council  to  raise  the  salary  of  the  office  to  its'  proper  amount.  The 
case  is  rendered  more  important  by  the  remarks  of  the  court  on  the 
application  for  rehearing:  "The  manifest  intent  of  a  majority  of  the 
city  council  was  to  dispense  with  the  services  of  an  auditor;  but, 
finding  that  this  could  not  be  done  legally  under  the  city  charter,  the 
same  majority  resorted  to  the  device  of  fixing  the  salary  so  low  that 
the  relator  could  not  afford  to  keep  the  office.  The  authorities  cited  in 
our  original  opinion  justify  the  interposition  of  the  courts  in  cases 
where  it  is  manifest  that  the  municipal  authorities  have  sought,  either 
directly  or  indirectly,  to  abolish  a  statutory  office,  or  to  starve  out  the 
incumbent."  Where  there  is  a  clear  abuse  of  the  power  of  removal 
mandamus  is  also  the  proper  remedy:  See  post,  subd.  "f." 

d.  Certiorari. — The  writ,  however,  under  which  the  proceedings 
removing  an  officer  are  most  frequently  reviewed  is  certiorari,  and 
80  great  is  its  range,  that  the  proceedings  of  the  governor   of  the 
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state  may  be  so  reviewed  if  there  is  no  other  appropriate  remedy: 
Matter  of  Nichols,  6  Abb.  N.  C.  474.  There  are,  however,  cases 
which  hold  to  the  contrary,  notably  People  v.  Governor,  29  Mich.  S20, 
18  Am.  Rep.  89.  For  all  purposes  it  may  safely  be  taken  that  the 
regularity  and  formality  of  the  whole  proceedings  for  the  amotion 
for  cause  of  any  officer  are  reviewable  by  courts  superior  to  the  ad- 
judicating body.  We  use  the  term  "superior"  advisedly,  in  that  the 
case  above  referred  to  repeats  the  dictum  that  the  person  or  body 
clothed  with  the  power  of  removal  for  cause  is  a  court,  proceeding 
judicially  within  the  meaning  of  the  constitutional  clause  securing 
the  right  to  have  counsel.  "It  needs  no  argument  to  prove  that  any 
proceeding  initiated  to  remove  a  person  from  a  public  office  before  a 
person  or  body  having  jurisdiction  to  decide  upon  the  existence  of 
cause  for  removal  is  judicial  in  its  character,  and  the  tribunal  to 
which  it  is  presented  is  a  court  for  that  particular  purpose":  Matter 
of  Nichols,  6  Abb.  N.  C.  474.  Although,  after  all,  it  is  a  small  matter 
whether  the  original  body  is  a  court  or  a  quasi-judicial  inquiry,  the 
authorities  are  divided  on  the  point.  In  Sullivan  v.  Martin,  81  Conn. 
5S5,  71  Atl.  783,  we  find  it  laid  down  that  the  hearing  accorded  the 
officer  is  not  a  trial,  but  is  a  hearing  given  in  the  appointee's  interest 
to  enable  him  to  be  heard  as  to  the  sufficiency  of  the  causes  given 
for  his  contemplated  removal.  "The  limitation  placed  by  the  charter 
upon  the  executive  power  of  removal  as  incident  to  the  power  of  ap- 
pointment is  satisfied  when  the  mayor  has  stated  to  the  officer  the 
cause  which  induces  him  to  contemplate  his  removal  being  a  proper 
and  sufficient  cause,  and  has  given  him  an  opportunity  to  be  heard 
in  relation  thereto,  and  assigns  this  cause  for  making  the  removal": 
State  V.  Kennelly,  75  Conn.  704,  55  Atl.  555;  Pierce's  Appeal.  78  Conn. 
666,  63  Atl.  161. 

e.  Prohibition. — There  yet  remains  the  writ  of  prohibition  to  re- 
strain the  wrongful  adjudication  by  an  unauthorized  body,  m  Craig 
V.  Superior  Court  of  San  Joaquin,  157  Cal,  481,  108  Pac.  310,  the 
power  of  removal  of  an  officer  was  vested  in  the  board  of  police  com- 
missioners, and  the  writ  was  issued  to  prevent  the  superior  court  as- 
suming jurisdiction  of  the  proceedings.  In  the  opinion  of  the  court, 
delivered  by  Angellotti,  J.,  after  a  recital  of  the  charter  provisions 
and  the  power  to  remove  for  cause,  we  find:  "It  would  be  difficult 
to  express  more  clearly  than  is  done  by  these  various  provisions  that 
the  commissioners  shall  be  the  sole  judges  in  the  matter  of  complaints 
against  any  officer,  member,  or  employe  of  these  departments,  involv- 
ing simply  the  question  whether  he  should  be  removed  from  his  office 
or  employment."  This  proceeding  simply  emphasizes  our  remarks  as 
to  the  right  of  the  adjudicating  body  to  remove  for  cause,  assuming 
that  cause  to  be  good — which  is,  to  be  legal.  On  the  failure  of  that 
essential,  the  jurisdiction  of  the  courts  is  called  into  action. 

f.  Abuse  of  Power  by  Removing  Body. — Though  the  courts  are 
slow  to  interfere  with  whatever  in  the  nature  of  discretionary  power 
is  vested  in  tlie  removing  body  and  confine  themselves  to  adjudicat- 
ing on  the  regularity  and  formality  of  the  proceedings,  they  are  alert 
to  interfere  wlien  there  is  an  abuse  in  the  exercise  of  that  power 
against  the  officer  sought  to  be  removed.  In  State  v.  City  of  Shreve- 
port,  124  La.  178,  134  Am.  St.  Rep.  496,  50  South.  3,  referred  to  ante, 
p.  259.  it  was  contended  that  the  courts  are  powerless  to  interfere 
•with  the  discretion   confided  by  the  charter  to  the  city  council,  and 
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Gentry  v.  Village  of  Dobson,  123  La.  903,  49  South.  635,  was  cited 
as  an  authority  for  that  proposition.  In  reply  the  court  said,  after 
illustrating  the  nonapplicability  of  that  authority:  "Very  far  from 
being  committed  to  the  doctrine  that  the  courts  are  powerless  to  in- 
terfere in  cases  of  abuse  of  discretionary  power  by  municipal  coun- 
cils and  police  juries,  this  court,  after  the  most  mature  considera- 
tion, has  deliberately  committed  itself  to  the  very  opposite  view: 
State  V.  Mayor,  43  La.  Ann.  93,  8  South.  893;  Evans  v.  Police  Jury, 
114  La.  771,  38  South.  555;  Davis  v.  Police  Jury,  120  La.  163,  45- 
South.  47." 

There  is  lastly  to  be  considered  the  case  of  an  entirely  false  rea- 
son given  for  the  discharge  of  an  officer,  the  discharging  body,  armed 
with  a  power  to  dismiss  for  cause,  assigning  one  evilly  concocted' 
and  apparently  sufficient.  The  discharged  officer  has  to  consider  his- 
remedy.  Assuming  the  proceedings  are  on  their  face  regular,  neither 
certiorari  nor  prohibition  will  aid  him;  the  former  is  powerless  be- 
cause its  application  is  to  the  record  which  we  have  assumed  correct 
facially,  and  the  latter  because  the  act  sought  to  have  been  prohib- 
ited is  already  accomplished.  In  such  case  mandamus  is  the  proper 
remedy  to  adopt,  and  it  will  be  proper  to  give  the  reason  in  that 
this  perhaps  is  the  most  insidiously  dangerous  proposition  to  be  en- 
countered. For  the  sake  of  argument,  let  us  assume  the  power  of  the 
appointive  body  to  dismiss  for  causes  enumerated  or  not  as  the  case 
may  be.  An  officer  is  dismissed  on  a  charge  of  theft,  which  we  will 
also  assume  as  a  sufficient  cause.  He  had  notice  of  the  proceedings, 
attended  the  hearing  of  the  charge,  and  no  evidence  was  produced 
of  any  theft  by  him.  He  is  nevertheless  discharged.  He  has  to  face 
what  was  formerly  supposed  to  be  the  irrevocable  and  final  arbitra- 
ment of  the  appointive  power.  But  he  has  no  longer  to  submit  to  it. 
Indeed,  his  submission  is  opposed  to  the  very  essence  of  civil  liberty, 
which  consists  in  the  right  of  every  individual  to  claim  the  protec- 
tion of  the  laws  whenever  he  is  injured.  In  such  case  he  is  undoubt- 
edly a  legal  claimant.  When  we  speak  of  the  courts  being  open  to 
all  that  justice  may  be  administered  without  denial,  the  words  in  the 
constitution  are  not  mere  platitudes,  but  are  declaratory  of  the  right 
— the  enforceable  right — of  the  citizen  to  justice.  Now,  the  power  to 
remove  for  cause  is  by  no  means  or  construction  an  absolute  or  dis- 
cretionary power,  and  it  must  be  exercised,  having  in  view  that  the 
mode  and  form  of  the  proceedings,  the  various  rulings,  and  the  suffi- 
ciency in  law  are  liable  to  review,  and  may  be  reviewed,  on  man- 
damus: State  V.  Shakespeare,  43  La.  Ann.  92,  8  South.  893.  In  High 
on  Extraordinary  Legal  Remedies,  section  69,  the  distinction  is  well 
marked.  "While,  in  the  application  of  the  rule  under  discussion,  it 
is  conceded  that  if  the  power  of  removal  from  an  office  rests  in  the 
discretion  of  any  other  officer  or  body  of  officers,  the  exercise  of  that 
discretion  will  not  be  interfered  with  by  mandamus,  yet  a  distinction, 
is  taken  between  cases  where  such  power  of  removal  rests  absolutely 
in  the  discretion  of  other  officers,  and  cases  where  they  are  empowered 
to  remove  'for  due  cause  only.'  In  the  latter  class  of  cases,  the 
words  'for  due  cause*  are  regarded  as  a  limitation  upon  the  power 
of  removal,  and  the  determination  of  what  is  such  cause  is  deemed 
a  question  of  law,  whose  ultimate  determination  rests,  not  with  the 
officers  empowered  to  remove,  but  with  the  courts."  In  State  v.  Com- 
mon Council  of  Watertown,  9  Wis.  254,  it  was  laid  down  that  man- 
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damus  is  a  proper  remedy  to  restore  one  to  an  oflSce  from  which  he 
has  been  illegally  removed,  and  in  support  the  court  cited:  Fuller  v. 
Trustees,  6  Conn.  532;  Howard  v.  Gage,  6  Mass.  462;  In  re  Strong, 
20  Pick.  484;  St.  Louis  County  Court  v.  Sparks,  10  Mo.  117,  45  Am. 
Dec.  355;  People  v.  Steele,  2  Barb.  397;  Green  v.  African  Methodist 
Episcopal  Society,  1  Serg.  &  E.  254;  Commonwealth  v.  Guardians  of 
the  Poor,  6  Serg.'  &  K.  469;  Dew  v.  Judges  etc.,  3  Hen.  &  M.  1,  3  Am. 
Dec.  639.  Later  on,  in  the  opinion  in  the  same  case,  State  v.  Common 
Council  of  Watertown,  9  Wis.  254,  it  is  unwaveringly  declared  to  be 
the  law  that  where  the  power  exists  to  remove  for  cause,  not  only 
the  name  and  nature  of  the  cause  and  its  suflSciency  are  subject  to 
scrutiny  by  the  court  on  mandamus,  but  also  the  merits  of  that  cause. 
As  is  there  pointed  out,  if,  in  the  case  we  assumed,  the  appointing 
body  haled  before  it  an  officer  and  charged  him  with  theft,  it  must 
be  admitted  that  theft  would  be  good  cause,  then  having  heard  the 
witnesses,  their  decision  thereon  were  final,  even  though  there  was 
no  evidence  of  theft  at  all,  they  might  just  as  well  be  invested  with 
absolute  and  discretionary  power,  and  the  words  "for  cause"  would 
cease  to  be  a  restraint.  "Where  a  power  to  remove  for  'due  cause' 
is  given,  the  words  'for  due  cause'  operate  as  a  limitation  on  the 
power.  And  yet,  if  the  authority  to  determine  finally  what  was  'due 
cause'  were  given  to  the  same  body  vested  with  the  power  of  removal, 
the  limitation  would  be  entirely  defeated,  and  the  power  of  removal 
absolute.  What  is  'due  cause'  for  the  removal  of  an  officer  is  a  ques- 
tion of  law  to  be  determined  by  the  judicial  department,  and  in  the 
absence  of  any  statutory  provision  as  to  what  should  constitute  such 
cause  should  be  determined  with  reference  to  the  nature  and  character 
of  the  office  and  the  qualifications  requisite  to  fill  it." 

So  that,  in  addition  to  the  powers  of  review  we  have  above  indi- 
cated, the  courts  possess,  and  undoubtedly  rightfully  possess,  a  re- 
visory jurisdiction  where  the  wrong  of  an  abused  exercise  of  power 
is  brought  within  their  purview.  And  this  is  not  attributable  to  any 
hunger  for  increased  jurisdiction,  but  rather  the  exercise  of  that 
dominion  over  proceedings  which  serves  to  enforce  rights  and  redress 
wrongs  in  order  that  justice  may  be  done  and  fair  play  dealt  to  all. 
That  justice  cannot  be  measured  out,  if  the  law  is  to  be  stopped  by 
the  assertion  of  the  right  of  one  to  so  exercise  a  limited  power  as 
though  it  were  discretionary  as  to  make  it  his  arbitrary  will,  mis- 
called discretion;  and  the  law  may  not  be  stopped  in  the  relentless 
efficiency  of  its  reach  to  the  furthest  recesses  wherein  may  be  hidden 
the  elements  of  injustice  either  to  the  community  at  large  or  the 
humblest  officer  in  its  service. 
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PAVELKA  V.  ST.  ALBERT  SOCIETY,  BRANCH  No.  30. 

[82  Conn.  146,  72  Atl.  725.] 

ACTION. — A  Bight  of  Action  at  Law  Arises  from  the  existence 
of  a  primary  right  in  the  plaintiff,  and  an  invasion  of  that  right  by 
some  delict  on  the  part  of  the  defendant,     (pp.  263,  264.) 

RES  JUDICATA — Expulsion  from  Benefit  Society. — A  judg- 
ment for  a  benefit  society  in  an  action  against  it  by  a  member  bars 
a  second  action  by  him  against  it,  if  the  wrong  complained  of  in  both 
cases  is  the  act  of  wrongfully  expelling  him,  the  complaints  not  dif- 
fering except  that  in  the  former  the  reason  for  the  wrongfulness  of 
the  expulsion  is  specified  as  want  of  notice,  while  in  the  latter  it  is 
said  to  arise  from  other  informalities  in  the  proceedings,     (p.  264.) 

John  W.  Banks,  for  the  appellant. 
Robert  L.  Llunger,  for  the  appellee. 

146  PRENTICE,  J.  The  complaint  alleges  that,  the  plain- 
tiff, on  September  1,  1905,  was  a  member  in  good  standing  of 
the  defendant ;  that  the  defendant  was  a  benefit  society,  mem- 
bership in  which  entitled  one  to  benefits  in  case  of  death  or 
injury;  that  it  maintained  a  fund  for  the  payment  of  such 
benefits ;  that  on  September  15,  1905,  the  plaintiff  was  expelled 
from  membership  without  charges  of  misconduct,  as  required 
by  the  laws  of  the  society,  without  notice  or  opportunity  to 
be  heard,  and  without  proceedings;  and  that  by  such  expul- 
sion he  was  deprived  of  his  right  to  participate  in  the  bene- 
fits of  the  society  and  the  rights  and  privileges  of  a  member. 
The  complaint  in  the  former  action,  which  terminated  in  the 
judgment  pleaded  in  bar,  was  based  upon  the  same  act  of 
expulsion,  and  was  the  same  in  terms  as  the  present,  except 
that  the  only  reason  assigned  for  the  wrongfulness  of  the 
expulsion  was  the  absence  of  notice. 

^**'*'  The  ruling  of  the  court  that  the  cause  of  action  upon 
which  the  former  judgment  pleaded  in  bar  was  rendered 
was  the  same  as  that  set  out  in  the  complaint,  and  that,  there- 
fore, that  judgment  was  a  bar  to  the  present  action,  was  cor- 
rect. A  right  of  action  at  law  arises  from  the  existence  of  a 
primary  right  in  the  plaintiff',  and  an  invasion  of  that  right 
by  some  delict  on  the  part  of  the  defendant.  The  facts  which 
establish  the  existence  of  that  right  and  that  delict  constitute 
the  cause  of  action:  Wildman  v.  Wildman,  70  Conn.  700,  41 
Atl.  1.  In  the  present  action  the  plaintiff  sets  out,  as  estab- 
lishing and  defining  his  primary  right,  the  fact  of  his  mem- 
bership in  the  defendant  society,  and  its  character  as  a  benefit 
organization:  Grand  Lodge  v.  Grand  Lodge,  81  Conn.  189, 
70  Atl.  617.  The  defendant's  delict  by  which,  as  is  charged, 
this  right  was  invaded  is  alleged  to  have  been  the  plaintiff's 
wrongful  exclusion  from  that  membership.  The  primary 
right  set  out  in  the  complaint  in  the  former  action  was  iden- 
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tically  the  same,  and  the  delict  charged  against  the  defendant 
was  the  same.  The  wrong  complained  of  in. both  actions  was 
the  act  of  wrongful  expulsion,  and  it  was  the  same  act  in 
both  cases.  The  two  complaints  do  not  differ  except  that  in 
the  former  the  reason  for  the  wrongfulness  of  the  expulsion 
is  specified  as  want  of  notice,  while  in  the  present  it  is  said 
to  arise  from  ^^*  other  informalities  in  the  proceedings  which 
resulted  in  it.  The  essential  fact  constituting  the  charged 
delict  was  the  wrongful  expulsion  from  membership.  Its 
wrongfulness  might  result  from  a  sufficient  single  cause,  or 
from  a  concurrence  of  causes  each  sufficient  in  itself.  How- 
ever this  might  be,  the  essential  thing  necessary  to  perfect  a 
right  of  action  would  be  the  wrongful  character  of  the  act  of 
expulsion.  The  conditions  creating  that  character  would  be 
only  incidental  facts  evidential  of  the  principal  fact  upon 
which  alone  the  plaintiff  could  rely,  and  upon  which  in  both 
cases  he  did  rely.  The  principles  involved  are  fully  consid- 
ered in  Wildman  v.  Wildman,  70  Conn.  700,  41  Atl.  1 :  See 
2  Black  on  Judgments,  2d  ed.,  sec.  731  et  seq. 
There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

Under  the  Bule  of  Former  Adjudication,  when  a  cause  has  been  finally 
determined  by  a  competent  tribunal,  all  questions  of  controversy  aris- 
ing in  the  case  must  be  taken  as  at  rest  forever,  not  only  the  things 
that  were  actually  adjudged,  but  every  other  matter  which  the  parties 
might  have  litigated  under  the  issues  formed:  Alerding  v.  Allison, 
170  Ind.  252,  127  Am.  St.  Eep.  363;  Hilton  v.  Stewart,  15  Idaho,  150, 
128  Am.  St.  Eep.  48;  Wilkinson  v.  Lehman-Durr  Co.,  150  Ala.  464,  124 
Am.  St.  Eep.  75;  Garden  City  v.  Merchants'  etc.  Bank,  65  Kan.  345, 
93  Am.  St.  Eep.  284;  Gross  v.  People,  193  111.  260,  86  Am.  St.  Eep.  322. 
It  is  said  that  if  the  same  evidence  will  not  support  two  causes  of 
action,  a  judgment  upon  one  will  not  be  conclusive  upon  the  other: 
Bell  V.  Merrifield,  109  N.  Y.  202,  4  Am.  St.  Rep.  4a6.  See  Eossman  y. 
Tilleny,  80  Minn.  160,  81  Am.  St.  Eep.  247. 


WISER  V.  CLINTON. 

[82  Conn.  148,  72  Atl.  928.] 

INSANE  PERSON — Validity  of  Deed  and  Mortgage. — Where 
an  incompetent  person  under  conservatorship  receives  a  grant  of  land 
and  at  once  executes  a  note  and  mortgage  back  to  the  grantor  as  se- 
curity for  the  purchase  price,  the  grantor  not  having  notice  of  the 
incompetency  and  the  transaction  being  fair  to  the  grantee,  and,  after 
restoration  to  capacity,  the  grantee  executes  another  mortgage  to  per- 
sons having  notice  of  the  prior  one,  the  mortgagees  under  this  last 
mortgage  cannot  contend,  in  a  suit  to  foreclose  the  first  mortgage, 
that  the  deed  to  the  incompetent  is  valid,  but  that  his  mortgage  back 
is  void,  but  equity  will  regard  the  deed  and  mortgage  as  a  single 
transaction  which  must  stand  or  fall  in  its  entirety,  its  effect  being 
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to  convey  the  equity  of  redemption  to  the  incompetent,  subject  to 
the  purchase  money  mortgage,  which  mortgage,  the  transaction  being 
upheld,  takes  precedence  over  the  second  mortgage,     (p.  267.) 

E.  P,  Arvine  and  Albert  D.  Penney,  for  the  appellant. 

Talcott  H.  Eussell  and  George  S.  McLaren,  for  the  ap- 
pellee. 

i4»  PRENTICE,  J.  The  plaintiff  seeks  the  foreclosure  of 
two  mortgages,  which  he  holds  by  assignment  from  the 
mortgagees.  His  right  to  have  a  judgment  of  foreclosure  as 
to  one  of  $700  which  stands  first  upon  record  is  not  disputed. 
It  is  claimed  that  the  other,  being  for  $1,370  and  the  second 
encumbrance  of  record,  is  void. 

In  March,  1905,  the  defendant  Clinton  purchased  of  the 
Morgan  &  Humiston  Company  the  tract  of  land  sought  to  be 
foreclosed,  subject  to  the  $700  mortgage  then  upon  it,  and 
conveyance  was  made  to  him  by  the  company.  In  payment 
therefor  Clinton  was  to,  and  did,  execute  and  deliver  to  the 
company  his  note  for  $1,370,  the  purchase  price,  and  his 
mortgage,  promptly  recorded,  of  the  premises  conveyed  to 
him  to  secure  the  note.  January  7,  1907,  this  note  and  mort- 
gage were  assigned  to  the  plaintiff,  who  is  now  the  bona  fide 
owner  and  holder  of  them.  This  is  the  second  mortgage  which 
it  is  now  sought  to  foreclose. 

In  1898  Clinton  had  some  mental  trouble,  and  was  com- 
mitted to  an  asylum.  A  conservator  was  also  appointed  over 
him.  In  1899  he  was  discharged  from  the  asylum  as  cui'ed 
and  resumed  the  conduct  of  his  affairs.  He  was  at  this  time, 
and  ever  since  has  been,  of  sound  mind  and  entirely  com- 
petent to  transact  his  business.  The  conservator  *^^  has 
since  said  discharge  given  no  attention  to,  and  exercised  no 
control  or  supervision  over,  him  or  his  estate.  No  proceedings 
for  the  removal  of  the  conservator  were  had  until  August, 
1906,  when  the  conservatorship  was  terminated  and  Clinton 
formally  restored  to  his  capacity.  On  the  same  day,  but  fol- 
lowing these  court  proceedings,  Clinton  gave  to  each  of  two 
of  the  defendants  a  mortgage  upon  the  premises  to  secure  in- 
debtedness to  them  for  money  borrowed  while  he  was  under 
the  conservator,  and  for  the  expense  incurred  in  the  proceed- 
ings for  the  removal  of  the  conservator,  which  were  had  at 
their  instance.  Neither  the  Morgan  &  Humiston  Company 
when  it  dealt  with  Clinton  nor  the  plaintiff  when  he  pur- 
chased the  note  and  mortgage  knew  that  a  conservator  had 
been  appointed  over  Clinton,  and  the  transaction  between  the 
company  and  Clinton  was  a  fair  and  just  one,  and  in  the  in- 
terest of  the  latter,  who  desired  the  premises  for  the  purposes 
of  his  business,  for  which  he  has  ever  since,  and  now  is,  using 
them.  Each  of  said  subsequent  mortgagees  knew  of  the  ex- 
istence of  the  mortgage  to  the  Morgan  &  Humiston  Company 
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when  their  mortgages  were  taken.  Clinton  paid  the  interest 
on  the  note  secured  by  the  Morgan  &  Humiston  mortgage 
semi-annually  as  it  accrued  until  September  9,  1906,  when 
the  last  payment  was  made.     The  principal  remains  unpaid. 

The  defendants  are  Clinton  and  the  two  mortgagees  re- 
ferred to.  One  of  the  latter  appeared  to  defend.  The  judg- 
ment is  in  the  ordinary  form  of  a  foreclosure  judgment,  Clin- 
ton and  the  two  mortgagees  being  given  a  time  to  redeem  upon 
the  payment  of  the  amount  found  due  upon  the  two  notes  held 
by  the  plaintiff,  and  costs. 

^^*  Much  of  the  argument  before  us  was  addressed  to  the 
question  of  the  legal  status  of  a  contract  or  conveyance  made 
by  a  person  who  had  been  placed  under  a  conservatorship 
which  had  never  been  judicially  terminated,  although  he  had 
been  fully  restored  to  mental  capacity  and  had  for  a  long 
time  transacted  business  freely  and  without  tlie  interference 
of  the  conservator.  It  is  unnecessary  to  discuss  this  question 
or  those  incidental  to  it.  For  the  purposes  of  this  case  it  may 
be  conceded,  without  deciding,  that  the  unrevoked  appoint- 
ment of  a  conservator  furnishes  conclusive  evidence  of  the  in- 
capacity of  the  ward,  so  that  his  contracts  and  conveyances 
will  be  regarded  as  wholly  void:  See  Griswold  v.  Butler,  3 
Conn.  227.  One  under  a  conservator  can  receive  title  even  if 
he  cannot  give  one.  The  facts  show  an  agreement  between 
the  Morgan  &  Humiston  Company,  acting  in  ignorance  of 
any  legal  incapacity  of  the  other  party,  and  fairly,  and  one 
Clinton,  who,  under  the  assumption,  was  an  incompetent,  for 
the  purchase  by  the  latter  from  the  former  of  the  tract  of 
land  now  sought  to  be  foreclosed,  subject  to  the  mortgage 
then  upon  it.  The  sole  consideration  to  be  given  by  Clinton 
was  his  note  for  the  purchase  price  and  his  mortgage  back  of 
the  land  to  secure  the  note.  The  agreement  was  executed  in 
form.  Clinton  received  a  deed  of  the  land  subject  to  the 
existing  mortgage,  and  the  company  simultaneously  received 
in  return  Clinton's  note  and  mortgage  of  the  same  property. 
The  attempt  now  made  by  one  of  the  defendants  is  to  have 
effect  given  to  the  deed  of  conveyance,  and  to  have  that  which 
was  given  in  consideration  declared  a  nullity.  This  attempt 
overlooks  the  fact  that  this  is  an  equitable  action,  and  that 
familiar  equitable  principles  are  at  hand  to  prevent  so  palpa- 
ble an  injustice. 

The  transaction  in  question  appears  in  three  writings,  to 
wit,  a  deed,  a  note,  and  a  mortgage.  They,  however,  were 
all  given  simultaneously  to  accomplish  a  single  end,  ^'^^  and 
as  a  part  of  a  single  transaction.  It  is  possible  to  analyze 
it,  and  to  see  in  it  several  successive  steps  by  which  it  was 
attempted  to  reach  the  desired  result.  By  this  process  it  is 
possible  to  separate  it  into  what  appears  to  be  independent 
parts.     But  their  interrelation  nevertheless  remains,   and  a 
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court  of  equity,  in  the  furtherance  of  justice,  will  look  through 
the  form  which  was  given  to  that  which  was  done,  to  discover 
what  its  substance  was.  It  will,  in  so  far  as  need  be,  have 
regard  for  its  real  rather  than  its  formal  character.  When 
the  situation  here  presented  is  thus  examined,  it  appears  that 
although  several  papers  were  passed,  they  were  designed  to 
together  accomplish  a  single  result,  to  wit,  to  convey  to  Clinton 
the  equity  of  redemption  in  the  premises,  subject  to  the  al- 
ready existing  mortgage,  and  an  additional  mortgage  to  the 
company  of  $1,370.  This  was  the  intended  legal  operation 
of  the  deed  and  mortgage,  and  equity  will  look  upon  them  as 
constituting  a  single  act  to  that  end,  which  must  stand  or 
fall  in  its  entirety.  And  the  plaintiff,  as  the  assignee  of  the 
note  and  mortgage,  will  be  regarded  as  standing  in  the  shoes 
of  the  company,  his  assignor:  Hubbard  v.  Cummings,  1 
Greenl.  (Me.)  11;  Van  Home  v.  Crain,  1  Paige  Ch.  455; 
Holbrook  v.  Finney,  4  Mass.  566 ,  3  Am.  Dec.  243. 

By  this  course  the  rights  of  both  parties  to  the  transac- 
tion will  be  fully  protected.  The  grantor  will  be  saved  from 
being  stripped  of  his  property  for  nothing,  and  the  incom- 
petent will,  at  the  same  time,  be  given  all  the  benefit  that 
might  accrue  to  him  from  the  attempted  transaction.  If  the 
equity  of  redemption  had  value,  he  gets  it  for  nothing,  and 
that  is  all  that  could  be  equitably  claimed  for  him. 

This  view  of  the  situation  removes  all  difficulties  in  the  way 
of  the  prosecution  of  the  action  as  an  ordinary  one  of  fore- 
closure. The  title  as  equity  owner  is  in  Clinton.  The  plain- 
tiff, as  the  assignee  of  the  two  mortgages  and  owner  of  the 
notes  secured  thereby,  is  entitled  to  foreclose  upon  them,  and 
Clinton  is  entitled  to  protect  his  interest  *°^  by  redemption. 
Any  interest  of  the  other  defendants  is  subordinate  to  the 
plaintiff's.  The  judgment  appealed  from  properly  recog- 
nized this  situation,  and  was  correctly  rendered. 

Our  conclusions  render  it  unnecessary  to  consider  other 
alternative  questions  presented  by  the  record. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


The  Deeds  and  Contracts  of  Insane  Persons  are  supposed  by  some  au- 
thorities to  be  void,  but  the  correct  rule  is  that  they  are  voidable  only: 
Studabaker  v.  Faylor,  170  Ind.  498,  127  Am.  St.  Eep.  397,  and  cases 
cited  in  the  cross-reference  note  thereto;  note  to  Flach  v.  Gottschalk 
Co.,  71  Am.  St.  Eep.  425. 
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COX  V.  CRONAN. 

[82  Conn.  175,  72  Atl.  927.] 

GARNISHMENT — Retention  of  Funds  by  Garnishee. — An  at- 
tempted garnishment,  after  the  garnishee  knows  that  the  debt  has 
been  assigned,  affords  him  no  excuse  for  not  paying  it  to  the  assignee, 
and  does  not  relieve  him  from  liability  for  interest  during  the  time 
he  refuses  to  pay.     (p.  268.) 

GARNISHMENT — Retention  of  Funds  by  Garnishee. — Where  a 
garnishee  retains  money,  not  as  a  stalceholder  pending  litigation,  but 
that  he  may  litigate  for  his  own  benefit  the  title  of  the  owner  as  as- 
signee of  the  debt,  he  is  entitled  to  no  presumption  that  he  has  not 
used  the  money  for  his  own  benefit  so  as  to  render  him  not  liable  for 
interest,     (p.  269.) 

SETOFF — Pleading — Specific  Statement. — Where  a  complaint 
unnecessarily  states  that  the  defendant  is  entitled  to  an  offset,  a  mo- 
tion that  the  amount  of  the  offset  be  stated  is  properly  denied.  •  The 
fact  of  an  offset,  and  the  amount  of  it,  are  matters  of  defense  which 
can  be  pleaded  in  the  answer,     (p.  269.) 

Walter  P.  Judson,  for  the  appellant. 
Charles  S.  Hamilton,  for  the  appellee. 

175  THAYER,  J.  The  judgment  sued  upon  in  this  action 
was  rendered  on-  February  26,  1903,  in  favor  of  Sussman 
Goldreyer  against  this  defendant.  In  April  following,  and 
while  an  appeal  from  that  judgment  by  the  defendant  was 
pending,  one  Mersick  brought  suit  against  Goldreyer  and 
factorized  the  defendant  as  his  debtor.  That  suit  was  pend- 
ing until  October  7,  1907,  when  it  was  withdrawn.  The 
plaintiff  in  the  present  action  claimed  in  the  trial  court, 
^''^  and  under  portions  of  the  charge  to  which  no  exception 
has  been  taken  the  jury  must  have  found,  that  Goldreyer  had 
assigned  his  judgment  to  the  plaintiff,  that  the  plaintiff  was 
a  bona  fide  owner,  and  that  the  defendant  had  notice  of  the 
assignment  prior  to  the  bringing  of  the  Mersick  suit. 

When  money  belonging  to  a  defendant  is  attached  in  the 
hands  of  a  third  party  by  process  of  foreign  attachment,  the 
garnishee  cannot  safely  pay  it  over  to  either  party  pending 
the  continuance  of  the  suit  in  which  it  is  attached,  but  must 
hold  it  to  abide  the  result  of  the  action.  If  he  is  not  under 
contract  to  pay  interest  and  makes  no  use  of  the  money,  but 
retains  it  as  a  mere  stakeholder,  he  will  not  be  liable  for  in- 
terest until  the  result  of  the  suit  determines  to  which  party 
he  shall  pay  it:  Candee  v.  Skinner,  40  Conn.  464;  Phoenix 
Ins.  Co.  V.  Carey,  80  Conn.  426,  68  Atl.  993.  But  when  he 
mingles  the  money  attached  with  his  own  and  has  the  use  of 
it,  he  is  liable  for  the  interest  on  it:  Woodruff  v.  Bacon,  35 
Conn.  97.  Where,  as  in  the  present  case,  no  attachment  is 
made,  the  reason  for  the  rule  fails.  The  debt  in  question  was 
not  the  property  of  Goldreyer  at  the  time  the  factorizing  pro- 
cess was  served  upon   the   defendant.     The   debt  had   been 
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assigned  to  the  plaintiff  and  the  defendant  knew  it.  The 
■debt  was  not  attached  in  his  hands,  and  the  process  afforded 
him  no  excuse  for  not  paying  it  to  the  plaintiff  to  whom  he 
■owed  it. 

It  is  said  that  payment  to  the  plaintiff  would  have  been 
at  the  peril  of  the  defendant,  because,  if  it  should  be  shown 
that  the  assignment  was  fraudulent,  the  attachment  would 
be  good  and  he  could  be  made  to  pay  again.  That  is  true. 
But,  upon  the  same  reason,  had  there  been  no  attempted  at- 
tachment, the  defendant  might  refuse  to  pay.  the  plaintiff 
upon  the  ground  that  afterward  Goldreyer  or  some  of  his 
-creditors  might  prove  that  the  assignment  was  fraudulent 
and  make  him  pay  again.  In  such  a  case  it  would  hardly  be 
claimed  that  he  would  not  be  liable  for  interest  during  the 
time  he  refused  to  pay.  In  the  case  before  us  it  is  equally 
*'"''  clear  that  it  was  not  the  attachment,  but  his  suspicion  of 
the  validity  of  the  assignment,  which  caused  him  to  retain 
the  money.  It  does  not  appear  that  Mersick  questioned  the 
validity  of  the  assignment,  or  knew  of  its  existence  at  the 
time  he  attempted  to  factorize  the  defendant.  It  does  ap- 
pear that  the  defendant  questioned  its  validity  and,  to  de- 
feat the  plaintiff  in  the  present  action,  he  denied  the  validity 
of  the  assignment.  The  jury  have  found  it  to  be  valid. 
Where  a  garnishee  thus  retains  money,  not  as  a  stakeholder 
pending  the  litigation,  but  that  he  may  litigate  for  his  own 
benefit  the  title  of  the  owner  of  it,  he  is  entitled  to  no  pre- 
sumption that  he  has  not  used  the  money  for  his  own  benefit 
so  as  to  render  him  liable  for  interest. 

The  motions  for  a  more  specific  statement  were  properly 
overruled.  The  complaint  unnecessarily  stated  that  the  de- 
fendant was  entitled  to  an  offset  against  the  judgment.  The 
motion  was  that  the  amount  of  such  offset  should  be  stated. 
The  fact  that  there  was  an  offset,  and  the  amount  of  it,  were 
matters  of  defense  which  could  be  pleaded  in  the  answer, 
and  for  this  reason  the  court  properly  denied  the  defendant's 
motions. 

The  defendant  has  not  pressed  his  appeal  so  far  as  it  is 
based  upon  the  court's  action  in  overruling  the  demurrer  to 
the  complaint.     The  demurrer  was  properly  overruled. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Garnishment. — A  BeMor  "Saving  Notice  of  the  Assignment  of  a  Debt 
made  by  his  creditor  cannot,  by  paying  the  moneys  to  an  officer  subse- 
quently garnishing  the  debt  under  a  writ  against  the  creditor,  relieve 
himself  from  liability  to  such  assignee:  Merchants'  etc.  Nat.  Bank 
V.  Barnes,  18  Mont.  335,  56  Am.  St.  Rep.  586. 

A  Garnishee  is  Liable  for  Interest  on  the  amount  found  in  his  posses- 
sion only  from  the  date  of  the  judgment  in  favor  of  the  plaintiff  in 
the  original  action:  Eau  Claire  Nat.  Bank  v.  Chippewa  Valley  Bank, 
124  Wis.  520,  109  Am.  St.  Rep.  966. 
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-     McCarthy  v.  hugo. 

[82  Conn.  262,  73  Atl.  778.] 

CONTEMPT. — A  Criminal  Contempt  is  Conduct  directed  against 
the  dignity  and  authority  of  the  court,     (p.  271.) 

CONTEMPT — Purloining  Instrument  of  Evidence. — In  a  prose- 
cution for  an  illegal  sale  of  intoxicating  liquor  it  is  a  criminal  con- 
tempt for  the  defendant,  in  the  courtroom  and  while  the  court  is  in 
se&sion,  to  purloin  from  the  prosecuting  officer  a  bottle  which  the 
state  claims  contains  the  whisky  illegally  sold,  and  put  in  its  place 
a  bottle  of  ginger  ale.     (p.  271.) 

CONTEMPT — Acts  During  Recess  of  Court. — A  court  is  in  ses- 
sion, and  the  act  of  the  defendant  in  the  courtroom  in  purloining  an 
instrument  of  evidence  is  in  the  presence  of  the  court,  though  the 
judge  has  ordered  a  brief  recess  and  withdrawn  to  his  retiring-room 
to  await  the  arrival  of  an  interpreter  for  a  witness  called  to  the  stand, 
no  adjournment  having  been  ordered,  the  court  officers  remaining  in 
attendance  in  performance  of  their  duties,  and  the  judge  being  ready 
to  proceed  on  the  arrival  of  the  interpreter,     (pp.  271,  272.) 

CONTEMPT. — Proceedings  for  the  Punishment  of  contempts 
should  generally  conform  as  nearly  as  possible  to  proceedings  in  crim- 
inal cases,     (p.  272.) 

CONTEMPT. — When  Witnesses  are  Required  to  Prove  an  act  of 
contempt,  it  is  proper  for  an  informing  officer  to  bring  the  offense  to 
the  attention  of  the  court,     (p.  272.) 

James  D.  Hart,  for  the  appellant. 
Robert  C.  Stoddard,  for  the  appellee. 

^^^  HALL,  J.  Upon  the  issues  raised  by  the  defendant's 
return  to  the  writ  of  habeas  corpus  and  the  subsequent  plead- 
ings, the  following  facts  were  found  by  agreement  in  the  trial 
court : 

On  January  11,  1909,  the  case  of  State  v.  Timothy  J.  Mc- 
Carthy, charged  with  violation  of  the  liquor  law,  was  on  trial 
before  the  town  court  of  Branford,  in  the  town  courtroom 
in  said  town.  The  judge  of  said  court  was  on  the  bench  hold- 
ing said  court.  Inside  the  rail  of  said  courtroom  proper  there 
were  also  present  the  deputy  judge  and  clerk  of  said  court, 
the  prosecuting  attorney,  a  constable,  acting  as  officer  of  said 
court,  the  court  stenographer,  the  counsel  for  said  McCarthy, 
and  the  defendant  McCarthy.  The  court  was  formally 
opened.  ^McCarthy  was  put  to  plea  and  plead  not  guilty. 
All  of  these  aforesaid  persons  were  seated  about  the  lawyers' 
table,  which  was  placed  directly  in  front  of  the  bench,  with 
the  exception  of  Officer  Bradley,  who  occupied  the  officer's 
chair,  and  the  judge  who  was  on  the  bench.  The  prosecut- 
ing attorney  was  seated  at  the  end  of  the  table,  and,  after 
court  had  opened,  he  took  from  his  pocket  a  bottle  of  whisky, 
which,  it  appeared  in  evidence,  had  been  delivered  to  him  as 
prosecuting  attorney,  and  placed  it  on  the  table  directly  in 
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front  of  him,  which  bottle  was  to  be  used  in  the  trial  of  the 
case  as  an  exhibit,  the  state  claiming  that  this  bottle  contained 
the  whisky  that  was  illegally  sold  by  said  McCarthy.  The 
trial  of  the  case  proceeded ;  one  witness  being  called,  his  tes- 
timony taken,  and  dismissed;  another  witness  was  then  called. 
As  he  was  a  foreigner  and  could  not  speak  the  English  lan- 
guage intelligently,  an  interpreter  was  sent  for.  "When  the 
interpreter  was  sent  for,  the  court  ordered  a  short  recess,  and 
left  the  bench  and  stepped  into  the  judge's  retiring-room, 
which  opens  directly  from  the  bench  and  from  the  courtroom. 
AVhen  the  prosecuting  attorney  was  not  looking,  McCarthy 
took  said  bottle  of  whisky  and  placed  a  similar  bottle  con- 
taining ginger  ale  ^^^  upon  the  table  at  the  place  where  the 
bottle  of  whisky  had  been.  McCarthy  then  left  the  court- 
room and  did  not  return  the  bottle  of  whisky. 

Upon  the  15th  of  January,  1909,  the  petitioner,  McCarthy, 
was  arrested  upon  a  warrant  issued  upon  the  information  of 
the  prosecuting  attorney  charging  him  with  having,  during 
the  progress  of  a  certain  criminal  cause,  then  and  there  on 
trial  before  said  town  court,  willfully,  contemptuously  and 
with  intent  to  deceive,  insult  and  impose  upon  the  court,  and 
obstruct  and  prevent  the  due  administration  of  justice,  taken 
said  bottle  of  whisky  in  the  manner  above  stated. 

It  appeared  by  the  mittimus,  signed  by  said  judge  of  the 
town  court  and  made  a  part  of  the  defendant  sheriff's  return 
to  the  writ  of  habeas  corpus,  that  McCarthy  was  found  guilty 
of  said  acts  of  contempt,  and  was  ordered  to  pay  a  fine  of 
seven  dollars,  and  the  costs  taxed  at  twenty-nine  dollars  and 
seventy-one  cents,  and  be  imprisoned  in  the  New  Haven  jail 
for  the  period  of  thirty  days.  Upon  these  facts  the  court  of 
common  pleas  dismissed  the  writ  of  habeas  corpus. 

"Contempts  are  openly  to  insult  or  resist  the  powers  of 
the  court,  or  the  persons  of  the  judges,  or  to  do  acts  which 
may  lead  to  a  general  disregard  of  their  authority,  and  from 
their  nature  require  a  summary  interposition  to  preserve  order 
in  the  court,  and  maintain  the  dignity  of  the  judges":  2 
Swift's  Digest,  380.  A  criminal  contempt  is  conduct  that  is 
directed  against  the  dignity  and  authority  of  the  court: 
Church  V.  Pearne,  75  Conn.  350,  53  Atl.  955.  Upon  the  facts 
recited  McCarthy  was  clearly  guilty  of  a  criminal  contempt. 
He  purloined  from  the  prosecuting  officer  a  material  instru- 
ment of  evidence,  and  substituted  for  it  a  false  one,  in  order 
to  impose  upon  the  court  and  defeat  the  prosecution  of  a  crim- 
inal case.  Plis  corrupt  act  was  committed  in  the  courtroom 
and  while  the  court  was  in  session.  The  court  had  been 
opened  and  had  not  been  adjourned.  The  recess  Avas  a  mere 
suspension  of  the  proceedings  ^^"  of  the  trial  which  it  was 
known  might  be  resumed  at  any  moment.  The  court  officers 
had  not  been  excused,  but  remained  in  attendance  in  the  per- 


272  135  American  State  Reports.  [Conn. 

formance  of  their  duties.  The  judge,  though  not  on  the 
bench,  was  present  in  his  retiring-room  ready  to  proceed  with 
the  trial  upon  the  arrival  of  an  interpreter  for  a  witness  who 
had  already  been  called  to  the  stand.  The  act  was  committed 
in  the  presence  of  the  judge.  In  State  v.  Smith,  49  Conn. 
376,  we  held  that  the  presiding  judge  at  a  criminal  trial  was 
present  in  court  when  he  had  withdrawn  for  a  few  moments 
to  an  ante^room  directly  back  of  the  bench,  but  was  within 
hearing  of  the  proceedings  in  court.  In  Savin,  Petitioner, 
131  U.  S.  267,  9  Sup.  Ct.  Rep.  699,  33  L.  ed.  150,  the  alleged 
contempt  consisted  of  an  endeavor  in  the  jury-room,  used  as  a 
witness-rcom,  and  in  the  hallway  of  the  courthouse,  to  bribe 
and  prevent  from  testifj'ing  a  person  w^ho  was  in  attendance 
at  court  as  a  witness  in  behalf  of  one  of  the  parties  to  a  suit 
then  being  tried.  It  was  held  that  the  misbehavior  was  in 
the  presence  of  the  court,  and  that  the  court  when  in  session 
was  present  in  every  part  of  the  place  set  apart  for  its  own 
use  and  the  use  of  its  officers,  jurors  and  witnesses. 

The  town  court  of  Branford  had  jurisdiction  to  punish  the 
contempt  by  the  sentence  of  fine  and  imprisonment  imposed. 
Section  506  of  the  General  Statutes  provides  that  "any  court 
may  punish  by  fine  and  imprisonment  any  person  who  shall, 
in  its  presence,  behave  contemptuously  or  in  a  disorderly  man- 
ner; but  no  justice  of  the  peace  shall  inflict  a  greater  fine 
than  seven  dollars,  nor  a  longer  term  of  imprisonment  than 
thirty  days;  and  no  other  court  shall  inflict  a  greater  fine 
than  one  hundred  dollars,  nor  a  longer  term  of  imprisonment 
than  six  months."  This  statute  limits  the  penalty  for  con- 
tempts in  the  presence  of  the  court:  "Welch  v.  Barber,  52 
Conn.  147,  52  Am.  Rep.  567.  As  McCarthy's  misconduct 
was  in  the  presence  of  the  court,  it  is  applicable  to  this  case. 

'^^^  The  manner  of  procedure  by  information  and  warrant 
does  not  aft'ect  the  question  of  whether  the  act  of  misbehavior 
was  in  the  presence  of  the  court :  Savin,  Petitioner,  131  U.  S. 
267,  9  Sup.  Ct.  Rep.  699,  33  L.  ed.  150.  Proceedings  for  the 
punishment  of  contempts  should  generally  conform  as  nearly 
as  possible  to  proceedings  in  criminal  cases,  and  when  wit- 
nesses are  required  to  prove  the  act  of  contempt,  it  is  proper 
for  an  informing  officer  to  bring  the  ofi'ense  to  the  attention 
of  the  court:  Church  v,  Pearne,  75  Conn.  350,  53  Atl.  955. 
It  appears  sufficiently  clear  from  the  information  filed  that 
the  contempt  charged  was  committed  in  the  presence  of  the 
court. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Criminal  Contempts  are  all  acts  committed  against  the  majesty  of  the 
law  or  against  courts  as  an  agency  of  the  government,  and  in  which, 
therefore,   the   commonwealth   and   the   whole    people   are  concerned: 
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State  V,  Shepherd,  177  Mo.  205,  99  Am.  St,  Rep.  624.  A  criminal 
contempt  is  any  act  done  to  obstruct  the  course  of  justice  or  to  preju- 
dice the  trial  of  any  action  or  proceeding  then  pending  in  court:  State 
V.  Circuit  Court,  97  Wis.  1,  65  Am.  St.  Rep.  90.  All  acts  which  impede, 
embarrass  or  obstruct  a  court  of  justice,  or  which  tend  to  produce 
such  effects,  whether  done  in  or  out  of  court,  are  to  be  considered  as 
done  in  the  presence  of  the  court,  and  are  punishable  as  contempts: 
People  V.  Wilson,  64  111.  195,  16  Am.  Rep.  528.  An  attempt  to  bribe 
a  witness  in  or  near  the  courthouse  building,  although  on  a  different 
floor  from  that  on  which  the  court  is  in  session,  is  a  contempt  com- 
mitted in  the  presence  of  the  court:  Fisher  v.  McDaniel,  ^  Wyo.  457, 
87  Am.  St.  Eep.  971. 


STATE  V.  DONAHUE. 

[82  Conn.  308,  73  Atl.  763.] 

ADMINISTRATION — Power  to  Determiae  Bights  of  Third  Per- 
sons.— A  court  of  probate  cannot  inquire  into  conveyances  or  mort- 
gages made  or  attempted  by  distributees  during  the  settlement  of  an 
estate,  and  pass  upon  the  rights  growing  out  of  the  same.  Such  in- 
quiries are  for  another  court,     (p.  275.) 

ADMINISTRATION — ^Distribution — Rights  of  Mortgagee. — An 
administrator  cannot  assume  to  decide  the  rights  of  a  distributee  and 
his  mortgagee  in  respect  to  a  mortgage  made  and  foreclosed  pending 
the  settlement  of  the  estate.  But,  upon  the  estate  being  sold  for  dis- 
tribution, he  must  distribute  to  the  heir  his  share  as  ordered,  (p. 
276.) 

ADMINISTRATION — Distribution. — The  Proceeds  of  Land  sold 
for  division  among  heirs  are  to  be  distributed  as  the  real  estate  would 
have  been  had  the  sale  not  been  made;  that  is,  according  to  the  rights 
of  the  parties  at  the  death  of  the  decedent,     (p.  276.) 

ADMINISTRATION— Jailure  to  Obey  Decree  of  Distribution. 
The  distribution  of  the  proceeds  of  a  sale  of  real  estate,  made  for  the 
purpose  of  division  among  the  heirs  and. not  for  the  payment  of  debts, 
is  not  a  part  of  the  duties'  assumed  by  the  administrator  when  he 
qualified.  Hence,  his  failure  to  distribute  such  proceeds  to  the  per- 
sons entitled  thereto  is  not  a  breach  of  his  original  bond,  but  of  his 
bond  subsequently  given  "to  secure  the  distribution  of  the  assets  of 
said  sale."     (p.  277.) 

John  O'Neill  and  Finton  J.  Phelan,  for  the  plaintiff. 

Edward  L.  Seery,  for  the  defendants. 

309  THAYER,  J.  On  February  21,  1906,  the  defendant, 
Mary  A.  Donahue,  was  appointed  administratrix  de  bonis 
non  of  the  estate  of  her  mother,  Bridget  Donahue,  and  gave 
a  probate  bond,  with  the  defendant  Seery  as  surety,  for  the 
faithful  discharge  of  her  duties.  On  August  16,  1906, 
having  been  ordered  by  the  court  of  probate  to  sell  all  the 
real  estate  of  the  deceased,  she  gave  another  bond,  with  the 
defendant  Grelle  as  surety,  "to  secure  the  distribution  of  the 
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assets  of  said  sale,  according  to  law."  On  September  19^ 
1908,  she  settled  her  administration  account,  which  showed 
that  there  was  then  in  her  hands  in  cash  to  be  distributed 
the  sum  of  $23,171.80.  Upon  her  application  the  court  of 
probate  found  that  the  only  persons  entitled  to  the  estate 
at  the  time  of  the  death  of  Bridget  were  her  five  children 
and  only  heirs  at  law,  and  that  each  of  these  was  entitled 
to,  and  that  there  should  be  distrilnited  to  them,  respect- 
ively, one  equal  one-fifth  share  of  the  estate  remaining  in; 
the  hands  of  the  defendant  administratrix.  One  of  these 
children  was  Thomas  Donahue,  who  was  living  at  the  time 
of  his  mother's  death,  but  died  shortly  thereafter.  The 
defendant,  Mary  A.  Donahue,  neglected  to  pay  over  the  one- 
fifth  of  Bridget's  estate  to  the  estate  of  Thomas.  This 
action  is  brought  for  the  benefit  of  Nellie  D.  Moriarty,  the 
administratrix  of  his  estate.  These  facts  are  alleged  in  the 
complaint  in  one  count,  and  the  defendant,  Mary  A.  Dona- 
hue, administratrix  of  Bridget's  estate,  and  her  sureties  on 
the  two  bonds,  are  made  parties  defendant. 

The  defendants  filed  separate  answers.  That  of  Mary 
A.  Donahue  alleges,  in  substance,  the  following  facts:  The 
entire  personal  estate  received  by  her  as  administratrix  of 
Bridget's  estate  amounted  to  $2,345.50,  and  was  required 
^^**  for,  and  actually  expended  in,  the  payment  of  the  debts 
and  expenses  of  settlement  of  the  estate.  At  the  time  of 
her  death  Bridget  was  possessed  of  an  undivided  one-half" 
interest  in  five  pieces  of  land  in  Waterbury,  which  she  had 
inherited  from  her  brother  Patrick  Coyle.  After  her  death 
the  court  of  probate  distributed  to  her  estate,  as  her  share 
of  her  brother's  estate,  two  of  these  pieces  of  land.  Prior 
to  such  distribution,  but  after  her.  death,  her  son  Thomas, 
above  mentioned,  mortgaged  his  interest  in  the  entire  five 
pieces  of  land  to  one  Downey,  who  later  foreclosed  the  mort- 
gage against  the  administratrix  and  heirs  at  law  and 
representatives  of  Thomas;  the  judgment  providing  that 
unless  the  defendants  in  that  action  should  pay  to  Downey 
$4,009.13  on  or  before  the  first  Monday  in  July,  1908,  they 
should  be  foreclosed  of  all  interest  in  the  mortgaged  prem- 
ises, and  they  have  never  paid  the  amount  found  due  or- 
appealed  from  the  judgment.  On  February  1,  1907,  pursu- 
ant to  the  order  of  the  court  of  probate  above  mentioned, 
Mary  A.  Donahue,  as  administratrix,  sold  all  the  real  estate 
which  belonged  to  Bridget's  estate  for  $23,000. 

The  defendant  Seery  in  his  answer  sets  up  substantially 
the  same  facts  as  the  defendant  Donahue,  but  in  two  de- 
fenses. The  first  repeats  the  allegations  relating  to  the  real 
estate.  The  second  alleges,  in  substance,  that  the  personal 
property  amounted  to  only  $2,345.50,  and  has  been  fully 
accounted  for  by  the  administratrix  to  the  acceptance  of  the- 
court  of  probate. 
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The  answer  of  the  defendant  Grelle  was  substantially  like 
that  of  the  other  two  defendants  relating  to  the  real  estate, 
but  omitted  any  reference  to  the  personal  property. 

The  plaintiff  demurred  to  each  of  these  defenses.  The 
questions  raised  by  the  demurrers  are :  1.  Whether  the  fact 
that  Thomas  Donahue  mortgaged  his  interest  in  his  mother's 
real  estate  to  Downey,  and  the  latter 's  foreclosure  of  the 
mortgage,  justified  Bridget's  administratrix  ^^^  in  refusing 
to  pay  over  to  the  estate  of  Thomas  a  one-fifth  share  in  the 
estate,  as  ordered  by  the  court  of  pro';ate;  2.  Whether,  if 
she  was  not  justified  by  those  facts  in  refusing  to  pay  it  over, 
such  refusal  constituted  a  breach  of  the  first  or  general 
administrator's  bond,  on  which  Seery  was  surety.  The 
latter  question  is  raised  by  the  plaintiff's  appeal;  the  former 
by  the  defendants'. 

The  second  bond,  upon  which  Grelle  was  surety,  was 
given  at  the  time  the  sale  of  the  real  estate  was  ordered, 
and  its  purpose,  as  stated  in  the  condition,  was  to  secure 
the  proper  distribution  of  the  proceeds  of  the  sale.  It  ap- 
pears that  all  the  property  for  distribution  was  the  proceeds 
of  the  sale.  The  court  of  probate  has  made  an  order  direct- 
ing to  whom  it  shall  be  distributed,  and  the  order  has  not 
been  appealed  from.  That  the  refusal  of  the  administratrix 
to  distribute  to  the  estate  of  Thomas  a  one-fifth  share,  as 
ordered,  was  a  breach  of  the  bond  must  be  and  is  conceded, 
unless,  as  claimed  by  the  obligees,  the  mortgage  by  Thomas 
to  Downey,  and  the  latter's  foreclosure  of  the  mortgage, 
render  such  distribution  improper.  But  the  court  of  probate 
had  no  power  to  inquire  into  the  equities  existing  between 
Thomas  and  Downey:  Hewitt's  Appeal,  53  Conn.  24,  1  Atl. 
815 ;  Hall  V.  Pierson,  63  Conn.  332,  28  Atl.  544.  That  court 
cannot  inquire  as  to  what  conveyances  have  been  made,  or 
attempted  to  be  made,  by  distributees,  during  the  settlement 
of  the  estate.  Had  this  real  estate  not  been  sold  by  the 
administratrix,  one-fifth  part  of  it  must  have  been  set  to 
Thomas,  regardless  of  the  mortgage  and  foreclosure.  The 
court  of  probate  could  not  go  into  an  inquiry  as  to  what 
rights  Downey,  or  any  third  party,  had  acquired  in  it  since 
the  death  of  Bridget:  Holcomb  v.  Sherwood,  29  Conn.  418; 
Homer's  Appeal,  35  Conn.  113.  Such  inquiries  are  for  an- 
other court.  Much  less  caii  the  administratrix  assume  to 
decide  between  them.  Her  duty  is  to  obey  the  order  of  the 
court  of  probate  for  a  distribution,  passed  ^^^  upon  her 
application.  She  was  not  a  party  to  the  foreclosure  suit, 
and  Downey  is  not  a  party  to  this  proceeding.  His  rights 
are  still  for  another  court  to  determine.  The  proceeds  of 
the  real  estate  are  to  be  distributed  as  the  real  estate  would 
have  been  distributed  had  the  sale  not  been  made;  that  is, 
according  to  the  rights  of  the  parties  at  the  death  of  Bridget : 
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Gen.  Stats.,  sec.  353 ;  Hall  v.  Pierson,  63  Conn.  332,  28  Atl. 
544.  The  court,  therefore,  was  correct  in  holding  that  the 
answers  of  the  administratrix  and  Grelle  were  insufficient, 
and  in  sustaining  the  demurrer  thereto. 

General  Statutes,  section  210,  provides  that  all  probate 
bonds  shall  be  taken  to  the  state  for  an  amount  satisfactory 
to  the  court  of  probate  before  which  they  are  given,  and 
shall  be  conditioned  for  the  faithful  discharge,  by  the  prin- 
cipal in  the  bond,  of  the  duties  of  his  trust  according  to 
law.  Section  211  provides  that  the  court  of  probate  may, 
in  any  case,  require  additional  bonds  to  be  given,  and  on 
the  neglect  of  the  principal  to  obey  the  requirement  shall 
remove  him  from  his  office  and  trust.  The  bond  upon  which 
Seery  was  surety  recited  the  appointment  of  the  principal, 
Mary  A.  Donahue,  as  administratrix  of  the  estate  of  Bridget 
Donahue,  and  was  conditioned  upon  the  faithful  discharge 
by  her  of  the  duties  of  that  appointment.  The  plaintiff 
claims  that  the  sale  of  the  real  estate  and  distribution  of  the 
proceeds  to  the  persons  to  whom  the  real  estate  would  have 
been  distributed  had  it  not  been  sold  was  a  part  of  the  duties 
of  administration,  and  therefore  secured  by  this  bond. 

Anciently  the  administrator,  as  such,  had  nothing  to  do 
with  the  intestate's  real  estate,  unless  it  was  required  to 
pay  debts.  In  case  it  was  required  to  pay  debts  he  might, 
upon  showing  the  necessity  therefor,  obtain  an  order  for  the 
sale  of  sufficient  of  the  real  estate  to  produce  funds  for  their 
payment.  Such  sale  was  in  such  case  a  matter  which 
pertained  to  the  settlement  of  the  estate:  Pratt  v.  Stewart, 
^^^  49  Conn.  339.  The  proceeds  were  to  be  used  for  the 
purpose  of  paying  the  debts  of  the  estate,  and  their  mis- 
appropriation would  be  a  breach  of  the  administrator's 
bond.  But  the  real  estate,  except  when  required  for  the 
purpose  indicated,  belonged  to  the  heir,  and  the  court  of 
probate  had  no  power  to  order  its  sale.  "While  the  rights 
of  the  administrator  with  respect  to  the  intestate's  real 
estate  have  been  extended  by  statute,  and  the  court  of  pro- 
bate has  been  given  power,  in  its  discretion,  to  order  the 
sale  of  the  whole  or  any  part  of  it,  yet  the  title  to  the  real 
estate  of  the  intestate  does  not  pass  to  the  administrator 
upon  his  appointment,  as  does  that  of  the  personal  property. 
It  forms  no  part  of  the  estate  which  he  is  appointed  to  ad- 
minister. When  a  sale  is  ordered,  as  in  this  case,  for 
purposes  of  partition  or  distribution,  the  proceeds  constitute 
a  special  fund;  and  it  is  because  this  fund  is  not  a  part  of 
the  personal  estate,  to  be  administered  and  distributed  like 
the  rest  of  the  personal  property,  and  therefore  not  covered 
by  the  original  bond  of  the  administrator,  that  the  statute 
requires  as  a  condition,  without  the  performance  of  which 
the  sale  would  be  void,  that  a  sufficient  bond  shall  be  re- 
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quired  by  the  court  of  probate  on  making  the  order  of  sale : 
State  V.  Thresher,  77  Conn.  70,  58  Atl.  460.  This  positive 
requirement  would  be  unnecessary  if  the  statute  contem- 
plated that  the  sale  and  distribution  of  the  proceeds  are  a 
part  of  the  administration  of  the  estate.  The  bond  is 
required  to  be  given  although  the  original  bond  may  be 
ample  in  amount  to  secure  the  sum  to  be  realized  from  the 
sale.  If  an  additional  bond,  supplementary  to  the  original 
bond  of  the  administrator,  should  be  necessary,  the  court  of 
probate  has  power,  under  section  211  of  the  General  Statutes, 
to  require  the  administrator  to  give  such  supplementary^ 
bond.  Thus  no  necessity  existed  for  the  enactment  requir- 
ing a  special  bond  to  be  given  when  real  estate  is  ordered 
sold,  if  such  sale  and  the  distribution  of  the  proceeds  as: 
directed  by  section  353  of  the  General  ^*'*  Statutes  is  to  be 
treated  as  a  part  of  the  duties  of  the  administration  of  the 
estate.  Our  conclusion  is  that  they  are  not  a  part  of  the 
duties  the  discharge  of  which  is  assumed  by  the  adminis- 
trator when  he  qualifies,  and  that  a  failure  to  perform  them, 
by  neglecting  to  distribute  to  the  persons  entitled  thereto 
the  proceeds  of  the  sale,  is  not  a  breach  of  the  original  bond 
of  the  administrator.  The  superior  court,  therefore,  prop- 
erly overruled  the  demurrer  to  Seery's  second  defense. 

In  her  administration  account  the  administratrix  charged 
herself  with  the  proceeds  of  the  real  estate,  and  the  order 
of  the  court  of  probate  ordering  its  distribution  treats  it  in 
form  as  personal  estate.  No  question  was  made  upon  the 
trial  as  to  the  propriety  of  this  action  or  as  to  its  affecting 
the  rights  of  the  parties.  It  was  conceded  that  the  property 
for  distribution  was  all  a  part  of  the  proceeds  of  the  sale  of 
the  real  estate,  and  to  be  distributed  as  the  real  estate  would 
have  been  distributed  if  it  had  not  been  sold.  As  in  this 
case  the  same  heirs,  in  the  same  proportions,  would  be  en- 
titled to  the  property,  whether  real  or  personal  estate,  the 
action  of  the  administratrix  and  the  court  in  treating  it  as 
personal  estate  became  unimportant,  in  view  of  the  con- 
ceded facts  in  the  case. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


A  Probate  Court  is  a  Court  of  Limited  Jurisdiction:  Providence 
County  Sav.  Bank  v.  Hughes,  26  R.  I.  73,  106  Am.  St.  Rep.  682;  Smith 
V.  Howard,  86  Me.  203,  41  Am.  St.  Rep.  537;  Hare  v.  Shaw,  84  Ark. 
32,  120  Am.  St.  Rep.  17;  Graham  v.  Burch,  47  Minn.  171,  28  Am.  St. 
Rep.  339.  It  has  no  jurisdiction,  as  a  rule,  to  hear  and  determine 
questions  relating  to  the  title  of  lands:  Gjerstadengen  v.  Van  Duzen, 
7  N.  D.  612,  66  Am.  St.  Rep.  679;  Stewart  v.  Lohr,  1  Wash.  341,  22 
Am.  St.  Rep.  150.  See,  too,  Bramell  v.  Cole,  136  Mo,  201,  58  Am.  St. 
Rep.  619.  It  cannot  determine  disputes  between  heirs  or  dovisees  and 
strangers  as  to  the  title  to  property  of  the  estate:  Buckley  v.  Superior 
Court,  102  Cal,  6,  41  Am.  St.  Rep.  135. 
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When  Eeal  Estate  is  Sold  Under  the  Direction  of  the  Prohate  Court 
for  the  purpose  of  paying  debts  and  expenses,  the  conversion  of  the 
real  estate  into  money  is  complete  only  to  the  extent  and  for  the  pur- 
pose for  which  the  sale  was  authorized.  So  far  as  these  purposes  do 
not  extend,  the  property  retains  its  former  character  in  respect  of  the 
rights  of  the  owner.  Therefore,  any  surplus  must  be  applied  to  the 
payment  of  a  judgment  obtained  against  the  heir,  and  duly  docketed 
after  the  death  of  the  ancestor  and  before  the  sale:  Kolars  v.  Brown, 
108  Minn.  60,  133  Am.  St.  Eep.  410. 


PARSONS  V.  UTICA  CE:MENT  MANUFACTURING  COM- 
PANY. 

[82  Conn.  333,  73  Atl.  785.] 

BILLS  AND  NOTES — Presumption  of  Bona  Fide  Ownership. — 
Every  holder  of  a  negotiable  instrument  is  deemed  prima  facie  to  be  a 
holder  in  due  course.  But  when  it  is  shown  that  the  title  of  any  per- 
son who  has  negotiated  the  instrument  was  defective,  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  course,     (p.  280.) 

BILLS  AND  NOTES — Title  Acquired  by  Fraud. — The  Posses- 
sion of  a  negotiable  instrument  is  not  enough  to  support  a  recovery 
thereon  when  it  appears  that  the  holder  must  trace  title  through 
fraudulent  practices,  whether  they  were  connected  with  the  original 
inception  of  the  paper  or  occurred  subsequently,  to  the  prejudice  of 
an  intermediate  holder,     (p.  280.) 

BILLS  AND  NOTES — Presumption  and  Burden  of  Proof. — The 
production  of  a-negotiable  bond  by  the  person  suing  thereon,  its  due 
execution  being  admitted,  raises  a  presumption  of  title  which  makes 
out  a  prima  facie  case.  But  as  soon  as  the  evidence  shows  that  the 
bond  was  fraudulently  abstracted  from  a  person  to  whom  it  once  be- 
longed, this  presumption  no  longer  avails,  and  the  plaintiff  is  required 
to  show  title  by  affirmative  evidence  that  he  obtained  the  instrument 
both  in  good  faith  and  for  a  valuable  consideration.  His  good  faith 
he  can  show  only  by  proving  that  when  the  bond  came  to  him  he  had 
no  knowledge  of  the  fraud,  and  was  not  equitably  charged  witli 
notice  of  it.     (pp.  280,  281.) 

BILLS  AND  NOTES — Holder  in  Due  Course — Consideration. — 
The  law-merchant  deems  no  one  a  bona  fide  holder  in  due  course  who 
obtains  possession  without  giving  any  valuable  consideration  in  return, 
(p.  282.) 

BILLS  AND  NOTES — Holder  of  Stolen  or  Abstracted  Paper. — 
A  holder  of  stolen  or  fraudulently  abstracted  securities,  who  has  paid 
nothing  for  them,  may  be  a  bona  fide  holder,  but  not  a  holder  in  due 
course,  for  the  latter  term  refers  to  due  course  of  trade,  and  trade 
rests  on  an  exchange  of  values,     (p.  282.) 

BILLS  AND  NOTES— Evidence  of  Bad  Faith.— In  an  action  on 
a  negotiable  bond,  evidence  that  other  persons  than  the  plaintiff  own 
it  is  admissible  where  it  tends  to  show  that  he  is  a  holder  in  bad  faith, 
(p.  283.) 

EXTINCT  CORPORATION— Revival  of  Corporation  to  Enforce 
Bonds. — It  is  within  the  power  of  a  court  to  revive  an  extinct  cor- 
poration to  sue  for  the  vindication  of  its  title  to,  or  enforce  payment 
of,  bonds  that  were  fraudulently  abstracted  from  its  assets,     (p,  283.) 
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LIMITATION  OF  ACTIONS— Effect  of  Bar.— The  statute  of 
limitations  may  prevent  a  remedy,  but  it  cancels  no  debts,     (p.  283.) 

EVIDENCE — Inaccurate  Entries  in  Corporation  Books. — A 
party  cannot  show,  to  support  his  contention  that  entries  respecting  a 
transaction  in  corporate  books  are  inaccurate,  that  other  entries  of 
transactions,  having  no  connection  with  the  one  in  question,  are  on 
their  face  inaccurate,     (p.  284.) 

BILLS  AND  NOTES — Bona  Fide  Holder — ^Evidence. — In  an  ac- 
tion on  a  bond,  which  the  defense  claims  was  fraudulently  abstracted 
from  the  assets  of  plaintiffs'  grantor  corporation,  memoranda  signed 
by  the  secretary  of  the  corporation  and  found  in  its  safe  by  its  re- 
ceiver, stating  that  the  bond  has  been  taken  by  the  president  of  the 
corporation  to  be  accounted  for,  are  admissible  as  tending  to  show  that 
the  instrument  was  in  his  hands  after  the  date  when  the  plaintiff 
claims  to  have  bought  it.     (pp.  284,  285.) 

Henry  T.  Richardson,  for  the  appellant. 

John  R.  Buck  and  John  H.  Buck,  for  the  appellee. 

335  BALDWIN,  C.  J.  The  result  of  a  former  trial  of  this 
cause,  in  which  a  verdict  was  rendered,  for  the  plaintiff,  is 
reported  in  80  Conn.  58,  66  Atl.  1024.  On  a  second  trial 
there  has  been  a  verdict  for  the  defendant,  and  error  is 
claimed  in  respect  to  the  charge  to  the  jury. 

The  complaint  contains  two  counts,  each  alleging  (as  in 
Practice  Book  (1908),  p.  438,  Form  334)  that  two  thousand 
dollars  is  due  to  the  plaintiff  from  the  defendant  on  an 
instrument  under  seal,  of  which  a  copy  is  annexed  and 
marked  as  an  exhibit.  The  first  defense  to  each  count  was 
a  general  denial.  A  second  defense  to  each  was  that  the 
bonds,  which  were  payable  to  bearer  and  matured  January 
1,  1890,  more  than  sixteen  years  before  the  suit  was  brought, 
were  owned,  in  1887,  by  the  Continental  Life  Insurance  Com- 
pany, and  were  then  fraudulently  taken  from  its  possession 
by  the  plaintiff's  husband,  who  was  its  president,  without 
any  consideration  moving  to  the  company,  and  came  into 
her  possession  with  notice  of  that  fact,  without  any  consider- 
ation moving  from  her,  and  that  she  was  never  a  bona  fide 
holder.     These  allegations  were  denied  by  the  reply. 

On  the  first  trial  the  jury  were  instructed  that  as  the 
plaintiff  had  possession  of  the  bonds,  the  burden  of  proof 
was  on  the  defendant  to  show  that  she  was  not  a  bona  fide 
holder,  and  that  to  do  this  it  must  satisfy  them  by  a  fair 
preponderance  of  evidence  that  she  acquired  the  bonds 
33«  either  without  paying  any  value  or  knowing  that  her 
husband  had  taken  them  from  the  insurance  company  im- 
properly and  fraudulently.  It  having  been  an  undisputed 
fact,  during  that  trial,  that  her  husband's  title  was  defective, 
we  held  this  charge  erroneous,  since  the  burden  was  upon 
her  to  show  value  paid  or  want  of  notice  of  the  defect,  not 
on  the  defendant  to  show  no  value  paid  or  the  existence  of 
notice. 
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In  support  of  this  conclusion,  we  referred  to  the  negoti- 
able instruments  act  (General  Statutes,  sections  4171,  4222, 
4229).  Our  attention  is  now  called  to  the  provision  in  Gen- 
eral Statutes,  section  4170,  that  the  succeeding  sections  of 
the  chapter,  which  include  those  above  mentioned,  shall 
not  apply  to  negotiable  instruments  made  and  delivered 
prior  to  1897. 

The  negotiable  instruments  act,  in  most  respects,  was 
simply  a  codification  of  the  common  law  in  reference  to  the 
subject  in  hand.  It  was  such  in  respect  to  the  provision  of 
section  4229  that  "every  holder  is  deemed  prima  facie  to  be 
a  holder  in  due  course ;  but  when  it  is  shown  that  the  title 
of  any  person  who  has  negotiated  the  instrument  was  de- 
fective, the  burden  is  on  the  holder  to  prove  that  he  or 
some  person  under  whom  he  claims  acquired  the  title  as  a 
holder  in  due  course."  In  Byles  on  Bills  (chapter  4,  page 
*60)  the  common  law  on  this  subject,  with  reference  to  the 
burden  of  proving  a  consideration,  is  thus  stated:  "The 
defendant  is  not  in  general  permitted  to  put  the  plaintiff 
on  proof  of  the  consideration  which  the  plaintiff  gave  for 
the  bill,  unless  the  defendant  can  make  out  a  prima  facie 
case  against  him,  by  showing  that  the  bill  was  obtained 
from  the  defendant,  or  from  some  intermediate  party,  by 
undue  means,  as  by  fraud,  felony  or  force ;  or  that  it  was 
lost,  or  that  he  received  no  consideration."  Where,  as  here, 
it  appears  that  the  negotiable  paper  in  suit,  though  there 
was  nothing  wrong  in  its  original  issue,  was  obtained  from 
an  intermediate  party  by  fraud,  proof  of  consideration 
^^'^  is  only  called  for  from  the  plaintiff  because  it  would 
tend  to  show  that  he  nevertheless  is  a  bona  fide  holder  within 
the  meaning  of  that  term  in  the  law-merchant.  Whether 
he  acquired  the  paper  by  purchase  or  gift  would,  under 
ordinary  circumstances,  be  of  itself  unimportant.  But  after 
proof  that  it  was  once  in  the  hands  of  a  fraudulent  holder, 
it  may  justly  be  presumed  to  continue  in  the  hands  of  a 
holder  of  that  character  until  the  contrarv  be  proved :  Collins 
v.  Gilbert,  94  U.  S.  753,  24  L.  ed.  170.  The  position  of  the 
holder  of  negotiable  paper  is  of  an  exceptional  character. 
]Ie  may  acquire  a  title  through  a  thief,  and  yet  maintain  it 
against  the  original  owner.  But  his  possession  is  not  enough 
to  support  a  recovery,  after  it  once  appears  that  he  must 
trace  title  through  fraudulent  practices  and  unclean  hands: 
Totten  V.  Bucy,  57  Md.  446. 

This  is  equally  true  whether  the  fraudulent  practices  were 
connected  with  the  original  inception  of  the  paper  or,  as  in 
the  present  instance,  occurred  subsequently  to  the  prejudice 
of  an  intermediate  holder:  Fulton  Bank  v.  Phoenix  Bank,  1 
Hall  (N.  Y.),  562;  2  Parsons  on  Notes  and  Bills,  *283;  4 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  322.     The  case  of  Kinney 
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V.  Kruse,  28  Wis.  183,  asserts  the  contrary,  but  is  opposed  to 
the  strong  current  of  authority. 

The  cause  went  to  the  jury,  as  respects  each  count,  on  two 
issues.  One  was  on  the  truth  of  the  complaint;  the  other 
was  on  the  truth  of  the  special  defense. 

As  to  the  former  issue,  the  plaintiff  had  the  burden  of 
proof  from  the  outset  and  to  the  end:  Lockwood  v.  Lock- 
wood,  80  Conn.  513,  69  Atl.  8. 

As  to  the  latter  issue,  her  production  of  the  bond,  its 
due  execution  being  admitted,  raised  a  presumption  of 
title  which  made  out  a  prima  facie  case.  But  as  soon  as 
it  appeared,  either  by  her  witnesses  or  those  of  the  defend- 
ant, that  this  bond  was  fraudulently  abstracted  from  the 
assets  of  a  third  party  to  which  it  originally  belonged,  this 
presumption  no  longer  availed  her,  and  her  original  burden 
^^'^  of  proof,  only  temporarily  satisfied  by  its  aid,  rested 
upon  her  again,  and  now  required  her  to  show  a  title  by 
affirmative  evidence  that  she  obtained  the  instrument  both 
in  good  faith  and  for  a  valuable  consideration.  Her  good 
faith  she  could  only  show  by  proof  that,  when  the  bond 
came  to  her,  she  had  no  knowledge  of  such  fraud,  and  was 
not  equitably  chargeable  with  notice  of  it:  Baxter  v.  Camp,. 
71  Conn.  24o,  71  Am.  St.  Rep.  169,  41  Atl.  803,  42  L.  R.  A. 
514;  Fulton  Bank  v.  Phoenix  Bank,  1  Hall  (N.  Y.),  562. 
The  defendant,  it  is  true,  had  the  burden,  for  certain  pur- 
poses, of  proving  that  she  took  the  bond  with  such  notice 
and  without  consideration ;  but  these  purposes  were  accom- 
plished when  the  fact  was  established  of  its  fraudulent 
abstraction  from  the  assets  of  the  insurance  company  by 
her  grantor.  One  legal  presumption  established  by  the  law- 
merchant  was  thus  met  with  another  legal  presumption  es- 
tablished by  the  same  law,  which  by  that  law  was  sufficient 
to  destroy  it.  In  a  concurring  opinion,  often  quoted,  given 
in  a  case  of  a  similar  character,  in  which  a  ruling  of  his  at 
nisi  prius  was  pronounced  erroneous.  Baron  Martin  observed 
that  he  did  not  profess  to  understand  how,  w^hen  several 
facts  were  alleged  in  a  plea,  all  necessary  to  make  it  good, 
and  all  put  in  issue,  proof  of  one  could  relieve  a  defendant 
from  the  burden  of  proving  the  rest;  but  that  whatever 
might  be  the  philosophy  of  that  matter,  the  rule  was  so,  and 
it  was  a  useful  one  because  it  threw  a  difficulty  in  the  way 
of  fraudulent  indorsements:  Harvey  v.  Towers,  15  Jur.  544, 
4  Eng.  L.  &  Eq.  531. 

The  charge  to  the  jury  in  the  superior  court,  which  fol- 
lowed the  rule  as  stated  by  us  when  the  cause  was  previ- 
ously here  (Parsons  v.  Utica  Cement  Mfg.  Co.,  80  Conn.  58, 
66  Atl.  1024),  was  in  conformity  to  the  principles  of  com- 
mon-law procedure  prior  to  the  adoption  of  the  negotiable 
instruments  act.     The    instructions    thus    given   were    tliat 
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while  the  plaintiff,  as  holder  of  the  bonds,  was  ^^^  prima 
facie  their  owner  in  good  faith,  if  the  defendant  had  satis- 
fied them  by  a  fair  preponderance  of  evidence  that  they 
were  fraudulently  obtained  from  the  true  owner,  the  insur- 
ance company,  then  the  burden  rested  on  the  plaintiff  of 
proving  that  she  acquired  them  in  good  faith  and  for  a 
valuable  consideration,  without  knowledge  of  the  fraud,  or 
without  being  chargeable  with  knowledge  of  it. 

The  law-merchant,  which  governed  the  disposition  of  the 
cause,  gave  to  bona  fide  holders,  in  due  course,  of  negotiable 
bonds  payable  to  bearer  the  valuable  privilege  of  suing 
on  them  in  their  own  name,  with  all  the  rights  for  the  pur- 
poses of  the  action  of  an  absolute  owner.  But  it  deemed 
no  one  a  bona  fide  holder  in  due  course  who  obtained  posses- 
sion without  giving  any  valuable  consideration  in  return: 
Brush  V.  Scribner,  11  Conn.  388,  29  Am.  Dec.  303.  It  recog- 
nized the  bona  fide  holder  in  due  course,  not  as  owner,  but 
as  having  the  rights  of  an  owner  for  the  purposes  of  suit,  to 
be  protected  no  further  than  the  necessity  of  maintaining 
the  free  negotiation  of  commercial  paper  requires :  Olmstead 
V.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec.  260.  There  was 
no  necessity  of  that  description  to  call  for  the  allowance  of 
actions  by  holders  of  stolen  securities  who  paid  nothing  for 
them,  even  if  they  accepted  them  before  their  maturity  and 
with  no  notice  of  any  infirmity  in  their  grantor's  title. 
They  might  be  bona  fide  holders,  but  they  were  not  holders 
in  due  course ;  for  that  term  refers  to  due  course  of  trade, 
and  trade  rests  on  an  exchange  of  values:  Roberts  v.  Hall, 
37  Conn.  205,  9  Am.  Rep.  308. 

A  copy  of  the  record  of  certain  decrees  of  the  court,  en- 
tered at  previous  terms,  in  another  suit,  brought  to  wind 
up  the  Continental  Life  Insurance  Company,  was  offered 
in  evidence  by  the  plaintiff,  in  rebuttal,  but  excluded.  One 
of  these,  passed  soon  after  the  time  when  she  claimed  that 
slie  acquired  the  bonds,  placed  it  in  the  hands  of  receivers, 
and  annulled  its  charter.  Another,  passed  in  1897,  finally 
discharged  the  receivers.  This  record  was  oft'ered  to  show 
^***  that  the  insurance  company  was  not  in  a  position  to 
make  any  claim  to  the  bonds. 

A  request  by  the  plaintiff  was  also  made  and  refused  for 
an  instruction  to  the  jury  that,  it  being  undisputed  that  the 
insurance  company  was  at  one  time  owner  of  the  bonds,  and 
paid  value  for  them,  it  would  be  no  defense  to  this  action 
against  their  maker,  should  they  find  that  the  plaintiff  paid 
no  value  for  them,  or  acquired  them  from  one  who  took  them 
wrongfully  from  the  company. 

These  rulings  bring  up  the  fundamental  question  whether 
the  defendant,  not  denying  that  it  issued  the  bonds  origi- 
nally for  value  received,  can  escape  payment  on  the  ground 
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that  they  do  not  belong  to  the  plaintiff,  when  no  one  else 
has  made,  or  is  now  in  a  position  to  make,  any  demand  upon 
it  for  the  performance  of  the  obligation  which  they  express. 
They  are  payable  to  bearer.  The  time  for  their  payment 
has  arrived.  They  are  presented  by  a  bearer  who  has  been 
such  for  sixteen  years.  How  can  it  be  a  defense  that  a 
corporation,  now  extinct,  was  more  than  sixteen  years  ago 
their  bearer,  and,  were  it  still  in  being,  might  be  entitled, 
as  against  the  plaintiff,  to  reclaim  their  possession  by  a  para- 
mount title? 

The  bearer  of  such  an  instrument  does  not  prove  title  by 
his  possession.  As  already  stated,  his  mere  production  of 
it  entitles  him  to  recognition  as  invested  with  the  rights 
of  an  owner  only  so  far  as  the  necessities  of  trade  require. 
Proof  that  another  owns  it,  if  not  always  admissible  to 
show  that  he  does  not,  is  admissible  at  least  where,  as  here, 
it  tends  to  support  the  claim  that  he  is  a  holder  in  bad  faith. 

It  was  undisputed  that  at  some  time  the  bonds  in  suit 
belonged  to  the  Continental  Life  Insurance  Company,  and 
the  defendant  had  introduced  evidence  tending  to  show 
that  in  November,  1887,  they  were  fraudulently  abstracted 
from  its  possession  by  the  plaintiff's  grantor.  A  natural 
inference  from  this  evidence,  if  it  stood  unanswered, 
^^^  would  be  that  the  plaintiff  had  notice  of  his  fraud.  To 
prove  that,  soon  after  that  fraud,  the  charter  of  the  com- 
pany was  annulled  and  its  affairs  wound  up,  could  not  help 
to  rebut  this  inference. 

It  was  still  within  the  power  of  the  courts  to  revive  it, 
and  it  could,  if  thus  revived,  sue  for  the  vindication  of  its 
title  to  the  bonds  or  to  enforce  their  payment:  Sullivan 
County  R.  R.  v.  Connecticut  River  Lumber  Co.,  76  Conn. 
464,  57  Atl.  287.  Should,  in  such  case,  a  suit  of  the  latter 
description  be  brought  against  the  present  defendant,  it  may 
be  that  no  plea  of  the  statute  of  limitations  w^ould  be  set  up. 
That  statute  may  prevent  a  remedv,  but  cancels  no  debts: 
Belnap  v.  Gleason,  11  Conn.  160,  27  Am.  Dec.  721. 

Both  of  the  rulings  in  question  by  the  court  below  were 
therefore  correct. 

It  is  unnecessary  to  inquire  whether  the  plaintiff  is  right 
in  asserting  it  to  be  a  rule  of  law  that  adverse  possession 
of  the  personal  property  of  another,  for  so  long  a  period  as 
to  make  the  statute  of  limitations  a  defense  against  any 
claim  by  him  of  title,  has  the  effect  of  devesting  him  of  title 
and  transferring  it  to  the  party  in  possession :  See  Campbell 
V.  Holt,  115  U.  S.  620,  6  Sup.  Ct.  Rep.  209,  29  L.  ed.  483; 
Chapin  v.  Freeland,  142  Mass.  383,  56  Am.  Rep.  701,  8  N.  E. 
128.  It  did  not  appear  that  the  Continental  Life  Insurance 
Company  ever  had  any  know^ledge  of  the  fact  that  the  plain- 
tiff' held  these  bonds,  and  there  was  evidence  tending  to 
show  that  she  intentionally  concealed  that  fact  from  it  and 
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also  from  the  defendant  until  the  institution  of  this  snit. 
Whether,  in  view  of  the  evidence  before  the  jury  and  of  the 
provisions  of  General  Statutes,  sections  1108,  1129,  the  stat- 
ute of  limitations  could  be  successfully  interposed  to  an 
action  against  her  for  the  recovery  of  the  bonds  by  the 
insurance  company  or  its  assigns,  was  a  matter  on  which  the 
court  and  jury  could  not  be  called  upon  to  pass  on  the  issues 
closed  in  this  suit,  to  which  that  company  was  not  a  party. 

.342  j^  jg  suggested  that  the  defendant  cannot  set  up  the 
title  of  the  insurance  company  because  it  has,  so  far  as 
appears,  made  no  effort  to  procure  its  revival  and  then 
summon  it  in,  as  a  party  in  interest.  It  was  not  bound  to 
make  such  an  effort  in  this  suit,  brought  nine  years  after 
the  company  had  been  dissolved. 

The  plaintiff  claimed  to  have  taken  the  bonds,  in  Octo- 
ber, 1887,  from  her  husband,  who  was  then  both  president  of 
the  insurance  company  and  treasurer  of  the  defendant,  in 
good  faith,  in  exchange  for  a  transfer  then  made  to  the 
insurance  company  of  certain  shares  which  she  owned  of 
the  capital  stock  of  the  defendant.  The  defendant  intro- 
duced certain  entries  in  its  stock-books,  and  claimed  that 
they  showed  that  she  then  had  no  such  shares  to  transfer. 
The  plaintiff  thereupon,  in  cross-examining  the  secretary 
of  the  company,  by  whom  the  entries  had  been  produced, 
offered  to  introduce  certain  other  entries  in  these  books 
of  transactions  having  no  connection  whatever  with  any 
matters  involved  in  the  action,  under  the  claim  that  they 
were  on  their  face  inaccurate,  and  therefore  tended  to  show 
that  the  entries  relied  on  by  the  defendant  were  also  in- 
accurate. 

The  evidence  thus  offered  was  so  remote  that  the  court 
committed  no  error  in  excluding  it,  both  at  this  time  and 
when  afterward  offered  in  rebuttal. 

The  plaintiff  produced  a  witness  who  testified  that  he 
received  the  bonds  in  suit  from  Mr.  Parsons,  in  the  latter 
part  of  the  year  1887,  for  safekeeping,  and  a  few  weeks 
afterward  delivered  them  to  Mrs.  Parsons,  and  that  while 
she  held  them  he  had  a  conversation  with  Mr,  Parsons  in 
regard  to  them,  in  the  plaintiff's  presence,  but  whether 
before  or  after  she  bought  them  he  did  not  say.  It  was 
proper  to  exclude  further  testimony  from  him  as  to  what 
this  conversation  was.  For  aught  that  appeared  it  was 
mere  narration  of  past  events,  which  as  to  the  defendant 
would  be  pure  hearsay. 

34.1  r^i^Q  defendant  introduced  a  memorandum  dated 
November  23,  1887,  signed  by  the  person  then  secretary  of 
the  insurance  company,  and  found  in  the  inside  steel  safe  in 
the  vault  of  the  company  by  the  receivers,  on  their  appoint- 
ment, stating  that  "Nos.  41  and  42"  had  been  "taken  by 
Parsons  to  be  accounted  for."    These  were  the  numbers 
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of  the  bonds  in  suit.  This  paper,  when  found,  was  folded 
inside  a  receipt  of  the  same  date,  signed  "J.  S.  Parsons  Pt." 
for  "two  bonds  Utica  Cement  Mfg.  Co.  for  sale,  account 
Continental  Life  Ins.  Company." 

There  was  clearly  no  error  in  admitting  these  papers. 
They  tended  to  show  that  the  bonds  in  suit  were  in  the 
hands  of  the  president  of  the  insurance  company  for  sale 
for  its  account  at  a  date  long  after  that  when  the  plaintiff 
claimed  she  had  bought  them. 

A  few  other  rulings  are  made  reasons  of  appeal  which 
were  so  obviously  correct  as  to  merit  no  discussion. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Possession  of  a  N egotidble  Note  Properly  Indorsed  is  Prima  Facie  Evi- 
dence that  the  holder  is  a  bona  fide  purchaser:  Clark  v.  Skeen,  61  Kan. 
526,  78  Am.  St.  Eep.  337;  Manhattan  Sav.  Inst.  v.  New  York  etc. 
Bank,  170  N.  Y.  58,  88  Am.  St.  Eep.  640;  Cole  Banking  Co.  v.  Sinclair, 
34  Utah,  454,  131  Am.  St.  Eep.  885.  This  rule,  however,  does  not 
apply  where  the  holder  must  trace  his  title  through  fraudulent  prac- 
tices: McNight  V.  Parsons,  136  Iowa,  390,  125  Am.  St.  Eep.  265;  Shirk 
V.  Neible,  156  Ind.  66,  83  Am.  St.  Eep.  150;  Drovers'  Nat.  Bank  v. 
Blue,  110  Mich.  31,  64  Am.  St.  Eep.  327;  Banks  v.  McCosker,  82  Md. 
518,  51  Am.  St.  Eep.  478;  Grant  v.  Walsh,  145  N.  Y.  502,  45  Am.  St. 
Eep.  626.  But  it  has  been  held  that  want  of  consideration  is  not  a 
defect  in  title  within  the  rule  that  when  it  is  shown  that  the  title 
of  any  person  who  has  negotiated  an  instrument  was  defective,  the 
burden  is  on  the  holder  to  show  that  he  acquired  the  paper  in  due 
course:  Cole  Banking  Co.  v.  Sinclair,  34  Utah,  454,  131  Am.  St.  Eep. 
885.     See,  also,  Yates  v.  Spofford,  7  Idaho,  737,  97  Am.  St.  Eep.  267. 

The  Eights  of  a  Bona  Fide  Holder  in  Negotiable  Instruments  that 
have  been  stolen  or  fraudulently  put  into  circulation  are  discussed 
in  the  note  to  Ehrlieh  v.  Jennings,  125  Am.  St.  Eep.  802;  First  Nat. 
Bank  v.  Gates,  66  Kan.  505,  97  Am.  St.  Eep.  383;  Cochran  v.  Fox 
Chase  Bank,  209  Pa.  34,  103  Am.  St.  Eep.  976;  Biddeford  Nat.  Bank 
v.  Hill,  102  Me.  346,  120  Am.  St.  Eep.  499;  McNight  v.  Parsona,  136 
Iowa,  390,  125  Am.  St.  Eep.  265. 


ORGANIZED    CHARITIES    ASSOCIATION    v.    MANS- 
FIELD. 

[82  Conn.  504,  74  Atl.  781.] 

POWER  TO  ESTABLISH  TEUST— Revocation  by  Death.— A 

power  given  to  establish  a  trust  is  revoked  by  the  donor's  death, 
(p.  288.) 

POWER  COUPLED  WITH  INTEREST— Revocation  by  Death. 

A  power  coupled  with  an  interest  may  survive  the  death  of  the  donor, 
but  only  if  coupled  with  an  interest  or  estate  in  the  thing  itself  which 
is  the  subject  of  the  power,     (p.  288.) 
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GIFT — Necessity  of  Delivery  and  Intention. — To  a  gift  inter 
vivos  two  things  are  necessary:  a  delivery  of  possession  to  the  donee 
and  an  intent  that  with  the  possession  the  title  shall  immediately 
pass.     (p.  288.) 

TRUST  OR  GITT — Death  of  Donor  Before  Completion. — Where 
a  woman  makes  a  note  payable  on  demand  to  the  order  of  her  confi- 
dential business  adviser,  at  the  bank  of  which  he  is  president,  and 
delivers  it  to  him  with  a  letter  stating  that  he  can  invest  the  proceeds 
of  the  note  for  the  benefit  of  a  designated  charitable  association  of 
which  he  is  one  of  the  directors,  and  he  places  the  papers  in  his  own 
box  in  the  bank,  where  they  remain  without  action  on  his  part  until 
her  death  several  days  later,  the  transaction  does  not  constitute  a  gift 
nor  establish  a  trust  which  a  court  can  enforce  or  effectuate  in  favor 
of  the  charitable  association,     (p.  289.) 

CHARITY. — An  Imperfect  Gift  will  not  be  Turned  into  a  de- 
claration of  trust  for  no  other  reason  than  that  it  is  imperfect,  even 
in  case  of  a  charity,     (pp.  289,  290.) 

CHARITY  —  Relief  Against  Incomplete  Conveyance. — While 
courts  sometimes  relieve  against  defects  in  conveyances  to  charitable 
purposes  where  there  is  simply  uncertainty  as  to  who  are  meant  to  be 
the  trustees  or  the  cestuis  que  trustent,  they  do  not  supply  convey- 
ances where  there  are  none.     (p.  290.) 

Henry  C.  White  and  Leonard  M.  Gaggett,  for  the  appellant. 
Burton  Mansfield  and  James  E.  "Wheeler,  for  the  appellees. 

^^^  BALDWIN,  C.  J.  The  testatrix  was  a  woman  of  large 
means.  The  defendant  Fields  was,  up  to  her  decease,  and  for 
fifteen  years  before  had  been,  her  confidential  business  ad- 
viser. He  made  and  changed  her  investments;  drew  on  her 
bank  account  (as  did  she  also),  which  was  kept  at  the  National 
Tradesmen's  Bank  in  New  Haven,  of  which  he  was  the  presi- 
dent; and  kept  her  securities  in  its  vaults,  in  her  box,  of 
which  he  had  the  only  key.  In  1904  she  made  a  will,  leaving 
$10,000  to  the  plaintiff.  On  March  22,  1906,  she  signed  and 
handed  to  Mr.  Fields  her  note  for  $10,000,  drawn  payable  to 
his  order,  on  demand  after  date,  at  the  National  Tradesmen's 
Bank,  for  value  received;  and  also  a  letter  of  even  date  ad- 
dressed to  him,  reading  thus:  "I  hand  you  herewith  my  note 
for  ten  thousand  dollars  ($10,000.)  to  your  order,  the  pro- 
ceeds of  which  can  be  invested  by  you  for  the  benefit  of  the 
Organized  Charities  Association  of  No.  200  Orange  Street, 
New  Haven,  Conn.  This  gift  is  not  intended  to  be  °***'  in 
place  of  the  bequest  of  ten  thousand  dollars  in  my  will  for 
general  purposes  of  said  Association,  but  in  addition  to  that 
bequest  my  wish  being  to  give  by  will  the  ten  thousand  dollars 
for  general  purposes  and  in  addition  this  sum  as  an  endow- 
ment." 

He  had  previously  drawn  both  these  papers  at  her  request. 
In  handing  them  to  him  she  expressed  herself  as  pleased  to 
have  made  this  additioiuil  gift.  He  received  them  for  the 
purposes  set  forth  in  the  letter,  putting  them  in  his  own  box 
in  said  bank,  where  they  remained  until  her  death,  which  oc- 
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curred  seven  daj^s  later.  During  the  same  period  lie  had  in 
his  possession  other  notes  signed  by  her,  and  given  to  him  by 
her  in  connection  with  charitable  gifts,  the  aggregate  amount 
of  these  being  not  over  $65,000;  and  also  had  in  his  possession 
and  custody  cash  and  personal  securities,  of  which  he  could 
have  made  immediate  sale  and  delivery,  without  further  act 
on  her  part,  of  a  value  exceeding  $125,000.  These  securities 
were  kept  in  her  box    at  said  bank. 

She  also  left  at  her  death  pther  property  worth  nearly 
$800,000.  Fields  did  not  set  aside  any  securities  or  apply 
any  cash  in  payment  of  the  note  of  March  22d.  Soon  after 
her  death,  he  gave  the  note  and  letter  to  his  coexecutor,  with 
whom  they  remained  until  the  trial,  and  also  notified  the 
plaintiff  of  their  existence.  Previously  the  plaintiff  had  no 
knowledge  that  there  were  any  such  papers,  unless  it  is  to  be 
inferred  from  the  fact  that  Fields  was  one  of  its  board  of 
about  eighty  directors,  in  1905  and  1906.  He  never  attended 
any  meetings  of  the  board,  and  performed  no  duties  by  vir- 
tue of  his  being  a  director. 

There  was  no  consideration  for  the  note  or  letter,  and  the 
plaintiff  in  no  way  changed  its  position  because  of  them. 

The  plaintiff'  exhibited  its  claim  against  the  estate  for 
$10,000.  which  was  disallowed. 

The  defendants  were  sued  as  executors  of  Mrs.  Boardman's 
will,  and  Fields  was  also  sued  "both  individually  ^^"^  and  as 
trustee  of  an  express  trust  created  and  declared  by  the  said 
Lucy  H.  Boardman  for  the  benefit  of  the  plaintiff." 

The  claims  were  for  both  equitable  and  legal  relief. 

It  is  apparent  from  the  letter  of  March  22d  that  Mrs. 
Boardman  delivered  her  note  of  that  date  to  Mr.  Fields  with  a 
view  of  making  a  gift,  by  way  of  endowment,  of  $10,000  for 
the  use  of  the  plaintiff.  She  made  the  note  payable  to  his 
order,  and  provided  for  the  investment  of  its  "proceeds"  by 
him  for  the  plaintiff's  benefit.  He  drew  up  the  two  papers 
as  her  agent,  and  it  is  not  found  that  he  received  them  after 
they  were  executed  in  any  other  capacity. 

The  fact  that  he  was  a  director  of  the  plaintiff  is,  standing 
alone,  not  sufficient,  as  matter  of  law,  to  establish  its  repre- 
sentation in  this  transaction  by  him,  and  so  a  delivery  to  it. 
It  had  not  made  him  its  agent  for  any  such  purpose,  and  he 
did  nothing  to  indicate  that  he  considered  such  an  agency  to 
exist :  Farrel  Foundry  v.  Dart,  26  Conn.  376.  His  deposit  of 
the  papers  in  his  own  box  at  the  bank,  rather  than  in  ]\Irs. 
Boardman's,  was  not  inconsistent  with  a  purpose  to  keep  them 
within  his  own  control  in  order  to  carry  out  her  directions 
for  constituting  an  endowment  fund. 

The  finding  of  facts  by  the  superior  court  does  not  show  that 
the  note  was  of  a  testamentary  character.  It  states  that  while 
Mrs.  Boardman  was  ill  at  the  time  in  question,  she  was  not 
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so  ill  as  to  indicate  to  Mr.  Fields  that  her  death  would  occur 
within  a  short  time.  Had  he,  during  her  life  (his  authority 
from  her  remaining  unrevoked),  replaced  the  note  by  $10,000 
in  cash  or  securities,  and  notified  the  plaintiff  °^*  of  the  facts, 
he  would  have  become  its  trustee  with  respect  to  the  fund  so 
coming  into  existence.  But  he  would  have  become  such  bj^ 
virtue  of  acts  done  in  the  course  of  a  continuing  agency  for 
Mrs.  Boardman.  She  had  not  given  him  a  power  coupled 
with  a  trust,  but  only  a  powej"  to  establish  a  trust.  Her  death 
before  he  had  executed  this  power  revoked  it. 

A  power  coupled  with  an  interest  may  survive,  but  only 
if  coupled  with  an  interest  or  estate  in  the  thing  itself  which 
is  the  subject  of  the  power:  Mansfield  v.  Mansfield,  6  Conn. 
559,  16  Am.  Dec.  76.  No  such  interest  and  no  such  estate  ever 
became  vested  in  Mr.  Fields  or  in  the  plaintiff.  That  his  own 
act  might  have  created  the  investiture  is  immaterial,  so  long 
as  the  act  was  wanting. 

There  was  no  present  gift  to  Mr.  Fields,  either  individually 
or  in  trust.  The  note  was  indeed,  in  legal  effect,  sufficient 
authority  to  the  National  Tradesmen's  Bank  to  pay  $10,000 
to  him  or  his  order  out  of  any  funds  on  deposit  with  it  to  the 
credit  or  Mrs.  Boardman :  Gen.  Stats.,  sec.  4257.  But  such  a 
paper,  while  remaining  in  the  hands  of  the  payee,  and  never 
made  known  to  the  bank,  could  constitute  no  gift:  Thresher 
V.  Dyer,  69  Conn.  404,  37  Atl.  979. 

The  knowledge  of  its  existence  by  Mr.  Fields  was  not  notice 
to  the  bank,  because  of  the  fact  that  he  was  its  president. 
We  have  held  that  the  knowledge  of  the  president  of  a  cor- 
poration of  its  ownership  of  certain  property  might  be  im- 
puted to  him  when  acting  in  another  capacity,  if  otherwise 
the  corporation  would  be  defrauded  of  its  due:  Brown  & 
Bros.  V.  Brown,  56  Conn.  249,  7  Am.  St.  Rep.  307,  14  Atl. 
718,  58  Conn.  85,  19  Atl.  236.  But  in  the  case  at  bar  the 
bank  had  no  interest  in  the  disposition  of  Mrs.  Boardman 's 
funds  in  its  hands.  It  was  a  mere  stakeholder.  Whether  its 
president  did  or  did  not  know  that  a  check  had  been  drawn 
in  favor  of  a  particular  party,  the  existence  of  such  a  check 
could  neither  add  or  nor  subtract  from  its  liabilities.  He 
^***  was  therefore  under  no  duty  to  communicate  his  knowl- 
edge to  the  bank.  Notice  to  it  under  such  circumstances  is  not 
implied. 

It  is  urged  that  if  the  gift  were  incomplete,  it  should  have 
been  made  complete  by  the  exercise  of  the  equitable  powers 
of  the  court. 

To  any  gift  of  property  inter  vivos  two  things  are  neces- 
sary :  a  delivery  of  possession  to  the  donee,  and  an  intent  that 
with  the  possession  the  title  shall  immediately  pass:  Main's 
Appeal,  73  Conn.  638,  48  Atl.  965.  It  is  true  that  gifts  to 
charities  are  so  highly  favored  that  trusts  for  such  purposes 


Dec.  1909.]     Organized  Charities  Assn.  v.  Mansfield.     289 

may  be  established  and  carried  into  effect,  where,  if  not  of  a 
charitable  nature,  thev  could  not  be  supported:  Woodruff  v. 
^larsh,  63  Conn.  125,  *38  Am.  St.  Rep.  346,  26  Atl.  846.  But 
there  must  be  a  gift  or  trust  before  questions  can  arise  as  to 
the  validity  of  its  provisions.  It  was  certainly  not  the  inten- 
tion of  Mrs.  Boardman  to  make  any  beneficial  gift  to  Mr. 
Fields.  Whether  he  acquired  the  note  individually  or  as  her 
agent,  the  title  to  the  money  which  it  called  for  did  not  then 
pass  to  the  plaintiff.  Future  action  of  some  kind  was  neces- 
sary in  order  to  bring  the  corporation  into  any  legal  or  equita- 
ble relation  to  Mrs.  Boardman  or  to  anyone  claiming  under 
her. 

It  was  never  her  intention  that  it  should  gain  title  to  the 
note.  It  was  not  to  receive  a  legal  title  to  anything,  and  its 
equitable  title  was  to  extend  only  to  an  endowment  fund  to  be 
constituted  at  some  future  time  by  means  of  moneys  received 
from  the  note. 

The  facts,  therefore,  do  not  constitute  a  gift. 

Nor  was  a  trust  established  which  a  court  could  enforce 
or  effectuate.  A  trust  of  that  nature  in  personal  estate  arises, 
inter  vivos,  only  when  specific  property  is  transferred  by  the 
owner  to  one  who  is  not  to  hold  it  as  his  agent  but  receives  it 
for  the  benefit  of  another ;  or  when  the  owner  of  specific  prop- 
erty, without  making  any  transfer,  declares  that  he  holds 
®***  it  for  the  benefit  of  another.  If  Mrs.  Boardman  can  be 
said  to  have  made  any  transfer  of  property,  she  made  it  to 
one  who  was  to  deal  with  it  as  her  agent.  But  she  made  no 
transfer  of  property,  and  her  agent,  ]\[r.  Fields,  made  none. 
Nor  did  she  or  he  make  any  declaration  that  any  specific  prop- 
erty was  held  b}"  either  for  the  plaintiff's  benefit.  None  was, 
in  fact.  She  only  intended  that  Mr.  Fields  should  thereafter 
set  apart  $10,000  as  an  endowment  for  it,  and  this  he  never 
did.  The  subject  of  the  proposed  trust,  therefore,  did  not 
come  into  existence.  In  whatever  light  the  transaction  be 
regarded,  she  left  it  incomplete.  The  plaintiff  could  not  have 
maintained  an  action  during  her  lifetime,  against  either  her 
or  Mr.  Field,  for  an  account  of  any  property  held  for  its  use, 
or  for  any  other  equitable  relief.  Her  death  gave  it  no  greater 
rights  against  the  executors  or  the  legatees  under  a  general 
residuary  bequest  for  charitable  purposes,  whose  rights  they 
are  properly  defending:  McNamara  v.  McDonald,  69  Conn. 
484,  61  Am.  St.  Rep.  48,  38  Atl.  54 ;  Young  v.  Young,  80  N.  Y. 
422.  36  Am.  Rep.  634 ;  Flanders  v.  Blandy,  45  Ohio  St.  108, 
12  N.  E.  321 ;  Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264. 

This  is  not  the  case  of  a  settlement  resting  on  a  valuable 
consideration,  or  one  on  the  faith  of  which  the  party  claim- 
ing to  benefit  by  it  has  taken  action  by  which  he  will  suffer 
detriment.  Even  in  case  of  a  charity,  an  imperfect  gift  will 
not  be  turned  into  a  declaration  of  trust,  for  no  better  reason 
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than  that  it  is  imperfect.  Courts  sometimes  relieve  against 
defects  in  conveyances  to  charitable  purposes  where  there  is 
simply  uncertainty  as  to  who  are  meant  to  be  the  trustees  or 
the  cestuis  que  trustent.  They  do  not  supply  conveyances 
where  there  are  none :  2  Perry  on  Trusts,  5th  ed.,  sec.  739 ; 
3  Pomeroy's  Equity  Jurisprudence,  sec.  997. 

The  superior  court  was  asked  for  the  benei&t  of  one  charity, 
in  favor  of  which  ]\Irs.  Boardman  had  contemplated  the 
future  establishment  of  a  trust,  to  take  from  another  charity 
what  she  had  effectually  and  immediately  bequeathed  ^^^  to 
it.  Were  the  equities  no  more  than  equal,  the  legal  title 
w^ould  prevail.  But  the  residuary  legatees  have  a  superior 
equity,  because  their  claim  is  under  a  present  and  perfect  gift, 
while  the  plaintiff's  is  inchoate  and,  unless  it  can  be  helped 
out  by  judicial  action,  ineffectual. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


To  Constitute  a  Gift  Inter  Vivos  two  essential  elements  must  com- 
bine: An  intention  to  make  the  gift  then  and  there,  and  such  an  actual 
or  constructive  delivery  at  the  same  time  to  the  donee  as  devests  the 
donor  of  all  dominion  over  the  'subject  and  invests  the  donee  there- 
with: Reese  v.  Philadelphia  etc.  Ins.  Co.,  218  Pa.  150,  120  Am.  St. 
Rep.  880.  See,  also,  Stevenson  v.  Earl,  65  N.  J.  Eq.  721,  103  Am.  St. 
Rep.  790;  Shugart  v.  Shugart,  111  Tenn.  179,  102  Am.  St.  Rep.  777; 
Waite  V.  Grubbe,  43  Or.  406,  99  Am.  St.  Rep.  764. 

Equity  will  not  Perfect  an  Imperfect  Gift,  nor  give  effect  to  an  in- 
tended gift  by  construing  it  to  be  a  declaration  of  trust:  Estate  of 
Smith,  144  Pa.  428,  27  Am.  St.  Rep.  641;  Wadd  v.  Hazelton,  137  N.  Y. 
215,  33  Am.  St.  Rep.  707;  Weaver  v.  Weaver,  182  111.  287,  74  Am,  St. 
Rep.  173. 


PATCHEN  V.  DELOHERY  HAT  COMPANY. 

[82  Conn.  592,  74  Atl.  881.] 

EVIDENCE — Admission  in  Inconsistent  Pleading. — A  plaintiff 
need  not  prove  the  contract  essential  to  his  recovery,  if  the  answer 
asserts  the  existence  of  such  agreement.  And  this  admission  does  not 
lose  its  effect  in  the  presence  of  other  pleading  in  the  answer  to  the 
contrary,  whether  that  inconsistent  pleading  is  embodied  in  the  same 
defense  or  in  another,     (p.  292.) 

EVIDENCE. — ^An  Admission  in  Pleading  dispenses  with,  and  ia 
equivalent  to,  proof,     (p.  292.) 

PLEADING. — The  Common  Counts  are  Appropriate  to  a  situa- 
tion which  discloses  an  express  employment  by  the  defendant  of  the 
plaintiff  to  do  work  and  furnish  materials,  the  absence  of  an  agree- 
ment as  to  the  compensation  to  be  paid  therefor,  and  performance 
on  the  plaintiff's  part.     (p.  292.) 

James  E.  "Walsh  and  William  H.  Cable,  for  the  appellant. 
Charles  W.  Murphy,  for  the  appellees. 
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692  PRENTICE,  J.  The  plaintiffs  brought  their  action 
upon  ^^^  the  common  counts  to  recover  for  work  and  labor 
done  and  materials  furnished,  as  set  out  in  their  bill  of  par- 
ticulars. The  defendant  pleaded  a  general  denial,  a  special 
defense,  and  a  tender.  The  special  defense  alleged  that  the 
defendant,  acting  through  its  president,  entered  into  a  con- 
tract with  the  plaintiffs  for  the  performance  of  the  work  in 
the  execution  of  which  the  labor  and  materials  covered  by  the 
bill  of  particulars  were  performed  and  furnished;  that  in 
this  contract  the  sum  to  be  paid  therefor  was  agreed  upon, 
and  that  this  sum  was  considerably  less  than  the  amount 
claimed  to  be  recovered  as  the  reasonable  value  thereof.  The 
plaintiffs  admitted  that  the  w^ork  was  done  and  materials 
furnished  under  a  contract  so  made,  but  denied  that  the  price 
was  agreed  upon.  The  court  found  the  existence  of  this  con- 
tract in  so  far  as  the  doing  of  the  work  and  furnishing  of  the 
materials  was  concerned,  but  that  there  was  no  agreement  as 
to  price  other  than  that  the  plaintiffs  should  * '  do  the  work  by 
the  day  and  treat  the  defendant  right."  Judgment  was  there- 
upon rendered  for  the  amount  of  the  bill  of  particulars. 
Upon  the  trial  the  plaintiffs,  for  the  purpose  of  proving  that 
the  person  with  w^hom,  as  representing  the  defendant,  the  con- 
tract was  made  was  authorized  to  act  for  the  defendant,  called 
that  person,  who  testified,  against  objection,  that  he  was  the 
president  of  the  defendant  corporation  and  that  he  had  au- 
thority to  act  for  it  in  the  premises. 

The  error  upon  which  the  defendant  chiefly  relies  is,  that 
the  court  made  its  finding  of  the  existence  of  a  contract  be- 
tween the  plaintiffs  and  the  defendant,  pursuant  to  which 
the  work  in  question  was  executed,  without  sanction  in  evi- 
dence or  otherwise,  for  the  reasons  (1)  that  there  was  no 
proof  legally  presented  that  the  person  claimed  to  have  repre- 
sented the  defendant  in  the  matter  of  such  contract  had  au- 
thority to  represent  it;  and  (2)  that  the  allegation  of  the 
existence  of  such  a  contract,  contained  in  the  special  defense, 
did  not  justify  the  court  ^^*  in  accepting  that  fact  as  a  fact 
in  the  case,  without  proof,  on  account  of  the  presence  of  the 
general  denial. 

The  plaintiffs  were  under  no  obligation  to  present  proof 
that  the  work  and  materials  for  which  recovery  was  sought 
were  done  and  furnished  pursuant  to  an  agreement  therefor 
entered  into  on  behalf  of  the  defendant  by  some  one  with 
authority.  In  the  first  paragraph  of  the  second  defense  the 
defendant  distinctly  and  unqualifiedly  asserts  the  existence  of 
this  agreement,  whose  legal  effect,  in  so  far  as  it  is  averred 
in  this  paragraph  and  found  by  the  court,  is  nothing  more 
than  the  establishment  of  an  employment.  Although  not  ex- 
pressed in  the  complaint,  it  involved  an  averment  of  an  em- 
ployment, either  express  or  implied,  and  such  employment  it 
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was  incumbent  upon  tlie  plaintiffs  to  establish.  The  defend- 
ant in  framing  its  answer  was  privileged  to  either  admit  or 
deny  the  employment.  It  was  its  duty  to  plead  the  truth: 
Rules  of  Court  (1908),  p.  249,  sec.  159;  Church  v.  Pearne, 
75  Conn.  350,  53  Atl.  955.  It  could  not  properly  assume 
totally  inconsistent  positions  upon  that  subject:  Hatch  v. 
Thompson,  67  Conn.  74,  34  Atl.  770;  Gulliver  v.  Fowler,  64 
Conn.  556,  30  Atl.  852.  When,  therefore,  it  chose  in  its  an- 
swer to  assert  the  fact  that  the  work  done  and  materials 
furnished  by  these  plaintiffs,  and  for  which  recovery  was 
sought,  were  done  and  furnished  under  its  express  employ- 
ment, it  operated  as  an  admission  of  the  facts  which  it  was 
incumbent  upon  the  plaintiffs  to  establish  in  support  of  their 
complaint  to  that  extent.  And  this  admission  did  not  lose  its 
effect  in  the  presence  of  other  pleading  to  the  contrary,  con- 
tained in  the  answer,  whether  that  inconsistent  pleading  w^as 
embodied  in  the  same  defense  or  another :  Gulliver  v.  Fowler, 
64  Conn.  556,  30  Atl.  852 ;  Fernside  v.  Rood,  73  Conn.  83,  46 
Atl.  275.  "An  admission  in  pleading  dispenses  with  proof, 
and  is  equivalent  to  proof":  Connecticut  Hospital  for  In- 
sane V.  Brookfield,  69  Conn.  1,  36  Atl.  1017. 

595  jpi^g  Qjj^iy  other  error  charged  to  the  court  in  the  brief 
of  counsel  is  that  a  misuse  of  the  common  counts  was  per- 
mitted. They  were  entirely  appropriate  to  the  situation  as 
the  plaintiff's  claimed  it  and  the  court  found  it.  That  situa- 
tion disclosed  an  express  employment  by  the  defendant  of 
the  plaintiffs  to  do  the  w^ork  and  furnish  the  materials  in 
question,  an  absence  of  an  agreement  as  to  the  compensation 
to  be  paid  therefor,  and  performance  on  the  plaintiffs'  part. 
They  thus  became  entitled  to  a  reasonable  compensation  for 
labor  done  and  materials  furnished. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


Facts  Admitted  in  an  Answer  need  not  be  proved:  Patrick  v.  Kirk- 
land,  53  Fla.  768,  125  Am.  St.  Eep.  1096.  See,  also,  Scoville  v.  Brock, 
79  Vt.  449,  118  Am.  St.  Rep.  975;  Kessner  v.  Phillips,  189  Mo.  515; 
107  Am.  St.  Eep.  368.  The  pleadings  in  another  case  may  be  received 
in  evidence  to  prove  an  admission  made  therein  by  the  party  against 
■whom  they  are  offered:  Wilson  v.  Phoenix  Powder  Mfg.  Co.,  40  W. 
Va.  413,  52  Am.  St.  Rep.  890;  Gibson  v.  Herriott,  56  Ark.  85,  29  Am. 
St.  Eep.  17. 
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STATE  V.  CAMPBELL. 

[82  Conn.  671,  74  Atl.  927.] 

HOMICIDE — Negligent  Operation  of  Automobile. — The  state 
must  clearly  show,  in  a  prosecution  for  Jiomieide  by  negligently  driv- 
ing an  automobile  against  a  jiedestrian,  that  his  death  was  the  direct 
result  of  the  negligence  of  the  accused,     (p.  295.) 

HOMICIDE— Negligent  Operation  of  Automobile. — The  conduct 
of  the  deceased,  at  the  time  he  was  struck  by  an  automobile,  becomes 
material,  on  a  prosecution  of  the  driver  for  manslaughter,  only  as  it 
bears  upon  the  question  of  the  negligence  of  the  accused,     (p.  296.) 

HOMICIDE — Negligent  Operation  of  Automobile. — If  the  culp- 
able negligence  of  the  driver  of  an  automobile  is  the  cause  of  the 
death  of  a  pedestrian,  he  is  responsible  under  the  criminal  law,, 
whether  or  not  the  failure  of  the  pedestrian  to  use  due  care  contribu- 
ted to  his  death,     (p.  296.) 

HOMICIDE — Negligent  Operation  of  Automobile. — ^If  the  un- 
lawful act  of  a  person  in  running  his  automobile  recklessly  renders 
ineifectual  his  later  best  efforts  to  avoid  a  fatal  collision  with  a  pedes- 
trian when  he  first  sees  that  the  pedestrian  has  placed  himself  in 
danger,  he  is  not  entitled  to  be  acquitted  of  manslaughter,     (p.  296.) 

HOMICIDE — Negligent  Operation  of  Automobile. — One  who 
willfully  drives  an  automobile  in  a  public  street  at  a  speed  or  in  a 
manner  expressly  forbidden  by  statute,  and  thereby  causes  the  death 
of  another,  is  guilty  of  criminal  homicide,     (p.  297.) 

HOMICIDE — Negligent  Operation  of  Automobile. — One  who, 
with  reckless  disregard  for  the  safety  of  others,  so  negligently  drives 
an  automobile  in  a  public  street  as  to  cause  the  death  of  another,  is 
guilty  of  criminal  homicide,     (p.  297.) 

HOMICIDE — Negligent  Operation  of  Automobile. — Where  the 
driver  of  an  automobile  struck  and  killed  a  person  walking  across  the 
street,  what  the  driver,  under  the  circumstances,  might  reasonably 
have  assumed  would  be  the  conduct  of  the  pedestrian,  and  what  in- 
ference he  might  have  been  justified  in  drawing  from  the  actions  of 
the  pedestrian,  are  questions  for  the  jury,  and  not  matters  of  law 
upon  which  it  is  the  duty  of  the  court  to  give  instructions,  in  a 
prosecution  of  the  driver  for  manslaughter,     (pp.  296,  297.) 

HOMICIDE — Negligent  Operation  of  Automobile. — An  instruc- 
tion, in  a  prosecution  of  the  driver  of  an  automobile  for  negligently 
striking  and  killing  a  pedestrian,  that  "on  a  public  and  traveled  high- 
way no  traveler  has  a  right  to  assume,  at  any  time  or  under  any 
conditions,  that  others  are  not  also  abroad,  as  justification  for  a  line 
of  conduct  that  would  amount  to  recklessness  if  he  had  knowledge 
that  another  was  approaching,"  is  not  harmful  to  the  accused,  if  from 
the  circumstances  he  could  not  reasonably  have  assumed  that  there 
would  be  no  one  on  the  highway  at  the  time  and  place  of  the  accident, 
(p.  298.) 

HOMICIDE — Negligent  Operation  of  Automobile. — In  a  prose- 
cution of  the  driver  of  an  automobile  for  negligent  homicide,  he  can- 
not complain  of  the  action  of  the  court  in  reading  to  the  jury  and 
commenting  upon  a  section  of  the  statute  relating  to  excessive  speed 
of  automobiles,  when  he  has  requested  the  court  to  state  to  the  jury 
the  provisions  of  another  section  on  the  same  subject,     (p.  299.) 

HOMICIDE — Negligent  Operation  of  Automobile. — The  fact 
that  a  person  drove  his  automobile  at  a  greater  rate  of  speed  than 
prescribed  by  statute,  or  that  he  failed  to  apply  the  brakes,  does  not 
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necessarily  establish  the  degree  of  negligence  required  to  convict  him 
of  manslaughter  in  the  event  of  his  striking  and  killing  a  pedestrian, 
(p.  299.) 

WITNESS — Question  Calling  for  Opinion. — A  question  the  ef- 
fect and  purpose  of  which  are  to  enable  the  witness  to  say  that  he 
did  his  best,  while  driving  an  automobile,  to  avoid  collision  with  a 
pedestrian,  is  objectionable  as  calling  for  an  expression  of  opinion, 
(p.  300.) 

Jacob  P.  Goodhart  and  Robert  C.  Stoddard,  for  the  ap- 
pellant. 

Arnon  A.  Ailing,  state's  attorney,  and  Walter  M.  Pickett, 
for  the  appellee. 

^'^  HALL,  J.  The  information  alleges  that  on  the  14th 
of  ^''^  November,  1908,  the  defendant,  with  force  and  arms, 
willfully  and  feloniously  made  an  assault  upon  one  George  P. 
Morgan  of  New  Haven,  and  willfully  and  feloniously  forced, 
drove  and  propelled  upon  and  against  him  a  certain  motor 
vehicle,  which  the  defendant  was  propelling  in  the  highway 
of  said  town,  at  an  unlawful,  high  and  dangerous  rate  of 
speed,  and  in  an  improper,  reckless  and  negligent  manner, 
and  thereby  so  wounded  and  injured  the  said  Morgan  that 
he  died  on  the  following  day ;  and  that  the  accused  did  there- 
by feloniously  and  willfully  kill  and  slay  the  said  Morgan. 
These  averments  charge  the  common-law  crime  of  involuntary 
manslaughter  by  culpable  negligence  while  engaged  in  a  law- 
ful act. 

In  support  of  this  charge  the  state  claimed  to  have  proved 
that  early  in  the  afternoon  of  November  14,  1908,  the  ac- 
cused, who  had  for  a  long  time  been  engaged  in  the  automo- 
bile business,  while  driving,  in  company  with  two  other 
persons,  ?.n  automobile  known  as  a  "Rambler  Touring  Car," 
and  weighing  three  thousand  pounds,  and  while  going  in  a 
southeasterly  direction  from  Goffe  street  toward  York  street, 
upon  Broadway,  a  much-traveled  business  street  in  the  city 
of  New  Haven,  at  an  excessive  rate  of  speed,  and  at  a  rate 
greatly  in  excess  of  ten  miles  an  hour,  ran  his  car  upon  the 
deceased,  the  Rev.  George  B.  Morgan  of  New  Haven,  as  the 
said  Morgan  was  crossing  Broadway  in  an  easterly  direction, 
and  so  injured  him  that  he  died  the  following  day. 

The  finding  states  that  it  appeared  at  the  trial  from  the 
testimony  of  the  defendant  that  he  saw  Mr.  Morgan,  either 
on  the  curb  or  just  as  Mr.  Morgan  was  leaving  it  to  cross  the 
roadway,  and  that  for  that  reason,  and  because  the  defendant 
was  approaching  the  crossing,  he  sounded  his  automobile  horn. 

The  state  claimed  to  have  shown  that  when  the  horn  was 
blown  the  accused  jumped  as  though  startled  or  frightened, 
and  ran  in  the  same  diagonal  direction  across  the  *"''*  street 
as  he  had  been  going;  that  thereupon,  when  he  saw  Morgan 
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increasing  his  speed  as  he  ran  in  front  of  him,  as  if  intend- 
ing to  cross  the  street  ahead  of  the  automobile,  the  defendant 
turned  his  automobile  slightly  to  the  left,  without  attempting 
to  stop  it,  and  without  diminishing  its  speed,  so  that  the  de- 
ceased and  the  automobile  were  apparently  both  directing 
their  courses  toward  the  same  point  on  the  easterly  side  of 
Broadway,  each  endeavoring  to  pass  ahead  of  the  other.  The 
result  was,  as  the  state  claimed,  that  the  automobile  was  driven 
violently  against  the  deceased,  the  forward  part  of  the  right 
rear  wheel  and  the  mudguard  striking  him  and  throwing  him 
into  the  air  to  the  height  of  the  tonneau  of  the  car,  and  caus- 
ing him  to  so  fall  upon  the  back  of  his  head  that  his  skull 
was  thereby  fractured. 

The  defendant  claimed  to  have  proved  that  at  no  time  was 
he  driving  his  car  at  a  fast  rate  of  speed,  nor  faster  than  ten 
or  twelve  miles  an  hour;  that  when  he  arrived  within  about 
thirty-five  feet  of  where  Mr.  Morgan  was  standing  he  saw  him 
in  a  safe  position  on,  or  just  off,  the  sidewalk;  that  the  ac- 
cused blew  his  automobile  horn,  and  continued  on  in  a 
straight  line  until  he  came  substantially  abreast  of  Mr.  Mor- 
gan and  to  a  point  where  he  passed  out  of  the  range  of  the 
defendant's  vision,  when  suddenly  Mr.  Morgan  started  diagon- 
ally across  Broadway,  running  very  fast,  with  his  body  bent 
forward  and  his  head  turned  a  little  to  the  south;  that  when 
the  accused  saw  him  running  in  that  manner  he  turned  his 
machine  quickly  to  the  left  to  avoid  him,  and  did  all  in  his 
power  to  avoid  him;  that  he  could  not  have  stopped  his 
automobile  in  less  than  fifteen  or  eighteen  feet;  and  that  if 
he  had  applied  the  brakes,  Mr.  Morgan  would  still  have  col- 
lided with  the  machine,  but  further  forward  than  he  did. 

The  jury  returned  a  verdict  of  guilty,  and  the  court  sen- 
tenced the  accused  to  be  confined  at  hard  labor  in  the  common 
jail  for  the  term  of  ten  months. 

^''^  The  thirty-five  assigned  reasons  of  appeal  to  this  court 
relate  to  alleged  refusals  of  the  trial  judge  to  charge  the  jury 
as  requested  by  the  defendant,  to  stated  portions  of  the  charge 
given,  and  to  numerous  rulings  upon  questions  of  evidence. 

There  are  five  of  the  fifteen  requests  to  charge  which  it  is 
said  the  court  erroneously  refused,  namely,  those  numbered 
from  8  to  12.  The  eighth  and  ninth  were  substantially  com- 
plied with.  The  tenth  was,  in  substance,  that  the  state  must 
prove  that  Mr.  Morgan's  own  negligence  was  not  the  proxi- 
mate cause  of  the  injury. 

The  rule  of  law  concerning  contributory  negligence  by  the 
injured  person,  as  a  defense  in  civil  actions  for  damages  for 
personal  injuries,  had  no  application  to  this  case.  The  state 
was  required  to  prove  the  alleged  unlawful  act  of  the  accused 
and  its  consequences,  but  not  that  the  deceased  exercised  due 
care  to  avoid  the  consequences  of  that  unlawful  act.     The 
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court  did  not,  either  by  its  refusal  to  charge  as  thus  requested, 
or  by  the  language  used,  give  the  jury  to  understand,  as  the 
defendant  claims  it  did,  that  the  conduct  of  the  deceased  was 
eliminated  from  the  case.  The  court  properly  said  to  the 
jury  that  the  state  must  clearly  show  that  the  deceased's 
death  was  the  direct  result  of  the  defendant's  negligence, 
but  that  the  injured  man's  conduct  became  material  only  as 
it  bore  upon  the  question  of  such  negligence  of  the  accused, 
and  that  if  the  culpable  negligence  of  the  accused  was  the 
cause  of  Mr.  Morgan's  death,  the  accused  was  responsible 
under  the  criminal  law,  whether  Mr.  Morgan's  failure  to  use 
due  care  contributed  to  his  injury  or  not. 

By  the  eleventh  and  twelfth  requests  the  court  was  asked 
to  tell  the  jury  that  the  accused  had  the  right  to  assume  that 
^Ir.  Morgan  would  use  reasonable  care  to  avoid  danger,  and 
that  the  accused  was  not  chargeable  with  extra  care  until  he 
saw  that  Mr.  Morgan  was  putting  himself  needlessly  and 
negligently  in  a  place  of  danger,  and  that  if  the  accused 
^'^  took  such  steps  as,  at  the  time,  seemed  to  him  most  expe- 
dient to  avoid  the  accident,  he  should  be  acquitted. 

What  the  accused,  under  the  circumstances  in  which  he  was 
placed,  might  reasonably  have  assumed  would  be  the  conduct 
of  the  deceased,  and  what  inferences  he  might  have  been 
justified  in  drawing  from  the  actions  of  the  deceased,  were 
questions  for  the  jury  to  decide  upon  all  the  evidence  before 
them,  and  not  matters  of  law  upon  which  it  was  the  duty  of 
the  court  to  give  instructions.  The  judge  clearly  told  the 
jury  that  in  deciding  whether  the  conduct  of  the  accused 
was  criminal  in  its  nature,  his  conduct  should  be  judged  by 
the  situation  and  circumstances  as  they  appeared  to  the  ac- 
cused at  the  time.  He  could  not  properly  have  said  to  them, 
as  requested,  that  ''if,  after  Mr.  Morgan  placed  himself  in 
a  position  of  danger,  the  defendant  took  such  steps  as  at  the 
time  seemed  to  him  most  expedient  to  avoid  the  accident,  "^ 
he  should  be  acquitted.  The  state  claimed  that  at  and  before 
that  time  the  accused  was  driving  his  automobile  at  an  ex- 
cessive rate  of  speed.  If  the  unlawful  act  of  the  accused  in 
running  his  automobile  recklessly  rendered  ineffectual  his 
later  best  efforts  to  avoid  the  collision,  when  he  first  saw  Mr, 
Morgan  in  danger,  he  was  not  entitled  to  an  acquittal. 

The  reasons  of  appeal  from  6  to  18  are  based  upon  certain 
quoted  portions  of  the  charge.  In  several  instances  prac- 
tically the  same  question  is  presented  by  several  reasons  of 
appeal. 

First,  the  accused  complains  that  the  court,  at  the  com- 
mencement of  its  charge,  said  of  the  case:  "It  is  a  case  in 
which  you  are  called  upon  to  fix  a  standard  of  conduct  under 
circumstances  like  those  presented  to  you,  and  more  par- 
ticularly a  standard  of  conduct  with  reference  to  the  care- 
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fulness  required  of  drivers  of  automobiles  if  they  would  escape 
the  liability  that  may  come  under  the  law  of  criminal  negli- 
gence." The  defendant  urges  that  this,  and  other  similar 
statements  in  the  charge,  left  the  jury  at  liberty,  ^'"^  "unfet- 
tered by  any  rules  of  law,  to  say  whether  or  not  the  accused 
acted  in  a  criminal  manner  or  not." 

That  the  jury  could  not  reasonably  have  so  understood  this 
language  is  sufficiently  apparent  from  the  instructions  given 
in  other  parts  of  the  charge.  The  test  which  the  court  re- 
quired the  jury  to  apply  to  the  conduct  of  the  accused  was 
that  of  recklessness  or  wanton  negligence.  The  court  said 
that  "to  sustain  the  charge,  the  state  must  clearly  bring  home 
to  the  accused  a  criminal  liability  for  Doctor  Morgan's  death, 
and  a  criminal  liability  arising  from  culpable  negligence  in 
Campbell's  manner  of  running  and  the  speed  of  his  motor 
vehicle."  The  state  must  clearly  show,  the  court  said,  "that 
Doctor  Morgan's  death  ensued  as  the  direct  result  of  these 
acts,  and  if  it  fails  in  any  of  these  material  elements,  its  case 
fails."  And  again,  that  the  crime  charged  was  involuntary 
homicide  caused  by  culpable  negligence,  and  that  negligent 
homicide  was  the  causing  of  the  death  of  another  "negligently 
and  carelessly  in  the  performance  of  a  lawful  act";  that  "to 
make  a  lawful  act  carelessly  performed  resulting  in  death 
a  criminal  one,  the  carelessness  must  have  been  gross,  imply- 
ing an  indifference  to  consequences";  that  the  term  "gross 
negligence"  meant  something  stronger  than  mere  negligence, 
that  is,  the  failure  to  use  the  care  of  an  ordinarily  prudent 
man,  and  implied  "a  somewhat  aggravated  kind  of  negli- 
gence," "a  wantonness  and  disregard  of  the  consequences 
which  may  ensue,  ....  an  indifference  to  the  rights  of 
others. ' ' 

One  who  willfully  drives  an  automobile  in  a  public  street 
of  this  state  at  a  rate  of  speed  or  in  a  manner  expressly  for- 
bidden by  statute,  and  thereby  causes  the  death  of  another, 
or  one  who,  with  reckless  disregard  for  the  safety  of  others, 
so  negligently  drives  an  automobile  in  a  public  street  as  to 
cause  the  death  of  another,  is  guilty  of  criminal  homicide. 
The  jury  were  told  clearly  enough  by  the  court  that  the  latter 
was  the  crime  with  which  the  accused  was  charged,  and  were 
told  what  the  elements  of  that  crime  were. 

*""*  The  charge  regarding  negligence  complied  with  the  de- 
fendant's request  13,  which  was,  that  in  determining  whether 
or  not  the  defendant  w^is  guilty  of  manslaughter,  the  jur\' 
"must  first  determine  whether  or  not  the  defendant  was 
grossly  negligent  in  the  management  of  his  automobile,  and 
was  running  it  without  due  regard  to  the  rights  of  Doctor 
Morgan." 

The  following  language  of  the  charge  is  one  of  the  errors 
assigned:  "On  a  public  and  traveled  highway  no  traveler 
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has  a  right  to  assume,  at  any  time  or  under  any  conditions, 
that  others  are  not  also  abroad,  as  justification  for  a  line  of 
conduct  that  would  amount  to  recklessness  if  he  had  knowl- 
edge that  another  was  approaching." 

We  have  already  suggested  that  it  is  generally  the  province 
of  the  jury,  rather  than  of  the  court,  to  decide  what  one  in 
the  situation  of  the  defendant  might  reasonably  have  assumed 
with  a  view  of  regulating  his  own  conduct.  Statements  in 
text-books  and  opinions  of  courts,  as  to  what  may  reasonably 
be  assumed  by  individuals  in  given  situations,  are  generally 
made  with  reference  to  the  reasonableness  of  conclusions  of 
fact  which  have  been  or  may  be  reached  by  a  jury  or  court 
in  deciding  questions  of  negligence,  rather  than  with  the 
view  of  stating  any  established  rule  of  law  which  it  may  be 
the  dutv  of  the  court  to  state  to  the  jury:  Riley  v.  Consoli- 
dated Ry.  Co.,  82  Conn.  105,  72  Atl.  562,  21  L.  R.  A.,  N.  S., 
880.  If  this  general  statement  of  the  court  might  be  open 
•to  criticism  if  made  in  some  cases,  it  is  clear  that  under  the 
circumstances  of  the  present  case  the  accused  could  not  rea- 
sonably have  assumed  that  there  would  be  no  one  upon  the 
highway  at  the  time  and  place  of  this  accident  who  might  be 
injured  if  the  accused  drove  his  automobile  at  an  excessive 
speed.  The  statement  complained  of  could  not,  therefore, 
have  been  harmful  to  the  accused. 

In  charging  the  jury  the  court  read  to  them  section  11  of 
the  automobile  act  of  1907  (Public  Acts  of  1907,  chapter 
221,  page  825),  which  provides  that  no  person  shall  operate 
a  ^"^  motor  vehicle  in  the  public  highways  recklessly  or  at  a 
rate  of  speed  greater  than  is  reasonable  and  proper,  or  so  as 
to  endanger  property  or  the  life  or  limb  of  any  person;  and 
that  if  the  rate  of  speed  exceeds  twenty-five  miles  an  hour  for 
the  distance  of  one-eighth  of  a  mile,  that  shall  be  prima  facie 
evidence  that  the  vehicle  is  operated  at  a  greater  rate  of  speed 
than  is  reasonable ;  and  also  read  to  the  jury,  from  section  12, 
the  provision  that  "upon  approaching  any  person  walking 
in  the  traveled  portion  of  any  highway,  ....  and  also  in 
passing  such  person,  ....  the  person  operating  a  motor  vehi- 
cle shall  have  the  same  under  control  and  shall  reduce  its 
speed."  The  court  then  said  to  the  jury:  "Now,  that  means 
that  from  the  time  the  person  operating  sees,  or,  in  the  exer- 
cise of  ordinary  care,  should  have  seen,  a  person  walking  in 
the  highway,  he  shall  so  reduce  his  speed,  if  reduction  is 
necessary,  and  so  bring  his  motor  under  control,  so  far  as 
practicable,  within  the  time  after  he  observes  a  person  in 
the  highway,  that  he  may,  by  exercising  control,  avoid  injury 
to  the  pedestrian.  The  statute  in  question  provides  a  penalty 
for  a  violation  of  either  of  these  two  sections  referred  to,  but 
with  that  we  have  no  concern.  This  action  is  not  based  upon 
a  violation  of  the  statute,  and  it  was  not  necessary  for  the 


Jan.  1910.]  State  v.  Campbell.  299 

state  to  ...  .  found  its  action  upon  it  at  all.  But  I  think 
that  the  language  I  have  read  from  section  12  [repeating  the 
language  of  that  section  as  above  quoted]  may  be  taken  as  a 
legislative  announcement  of  what,  in  its  judgment,  .... 
is  reasonable,  and  properly  to  be  required  of  the  driver  of  an 
automobile,  so  far  as  speed  and  control  are  concerned,  when 
he  sees  a  person  in  the  traveled  portion  of  the  highway." 
The  reading  of  section  12,  and  these  remarks  of  the  court 
regarding  it,  are  assigned  as  errors. 

The  defendant  cannot  complain  of  the  action  of  the  court 
in  reading  these  sections  as  having  a  possible  bearing  upon 
this  case.  The  defendant  in  his  eighth  request  asked  the 
court  to  state  to  the  jury  the  provisions  of  section  11  as 
applicable  to  ^^^  the  question  of  what  was  an  unlawful  and 
dangerous  rate  of  speed.  Section  12  was  equally  applicable 
to  that  question,  in  case  the  jury  should  find  that  the 
accused  was  passing  the  deceased  when  the  latter  was  walk- 
ing in  the  traveled  portion  of  the  highway. 

But  it  is  said  that  the  remarks  of  the  court  above  quoted 
were,  in  effect,  that  the  jury  should  find  the  accused  guilty 
of  manslaughter  if  they  found  he  did  not  reduce  the  speed 
of  his  automobile  when  he  passed,  or  attempted  to  pass,  the 
deceased.  Such  a  meaning  cannot  fairly  be  given  to  the 
court's  language.  The  court  clearly  told  the  jury  that  the 
fact  that  the  accused  drove  his  automobile,  if  the  jury  found 
he  did,  at  a  greater  rate  of  speed  than  prescribed  by  this 
statute,  or  that  he  failed  to  apply  the  brakes,  did  not  neces- 
sarily establish  the  degree  of  negligence  required  to  convict. 
The  jury  were  instructed  that  gross  negligence  must  be 
proved,  and  that  the  death  of  the  accused  was  the  direct 
result  of  the  negligent  act;  and  that  upon  the  question  of 
negligence  the  inquiry  for  the  jury  was,  "Do  all  the  cir- 
cumstances establish  beyond  a  reasonable  doubt  a  degree  of 
carelessness  amounting  in  itself  to  a  culpable  disregard  of 
the  rights  and  safety  of  others?"  Under  the  instructions 
given  the  jury  must,  from  the  verdict  rendered,  have  reached 
the  conclusion  that  the  death  of  Mr.  Morgan  was  the  direct 
result  of  the  gross  carelessness  of  the  defendant. 

Whether  that  verdict  was  justified  by  the  evidence  is  a 
question  which  is  not  before  us  for  decision. 

Upon  the  trial  the  accused,  as  a  witness,  was  asked  by  his 
counsel  these  questions:  "Did  you  use  your  best  judgment 
to  avoid  coming  in  contact  with  Doctor  Morgan?"  "Was 
there  anything  that  you  could  have  done  under  the  condi- 
tions that  you  were  there,  as  you  just  detailed  them,  that 
would  have  avoided  this  accident?"  "Was  what  you  did 
under  those  conditions  the  only  thing  you  could  with  safety 
do?"  From  the  language  of  the  court  in  excluding  these 
questions  it  is  apparent  that  the  witness  had  testified  fully 
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^^^  as  to  all  the  material  circumstances  connected  with  the 
accident,  including  what  he  did  and  what  he  did  not  do, 
and  what  the  result  would  have  been  had  he  done  differ- 
ently. The  trial  court  correctly  held  that  that  was  the  limit 
to  which  he  could  testify  on  direct  examination.  The  mani- 
fest purpose  of  these  questions  was  to  enable  the  accused 
to  say  in  effect  that  he  did  his  best  to  avoid  the  collision. 
Such  an  answer  would  have  been  but  an  expression  of  the 
witness'  opinion,  upon  a  question  which  it  was  the  province 
of  the  jury  to  determine. 

Other  rulings  complained  of,  upon  questions  of  evidence, 
were  clearly  correct ;  we  deem  it  unnecessary  to  discuss  them 
or  to  detail  them  here. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

Involuntary  HomA^de  Through  Negligence  is  discussed  in  the  notes 
to  Westrup  v.  Commonwealth,  124  Am.  St.  Eep.  322;  Johnson  v.  State, 
90  Am.  St.  Eep.  571. 
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PEOPLE  V.  BRANDER. 

[244  m.  26,  91  N.  E.  59.] 

EMBEZZLEMENT  —  Indictment  —  Allegation  of  Ownership. — 

The  ownership  of  property  embezzled  must  be  alleged  with  the  same 
accuracy  as  in  an  indictment  for  larceny,     (p.  302.) 

ASSOCIATION. — A  Joint  Stock  Company,  When  not  Organized 
under  any  statute,  is  a  purely  voluntary  association  of  individuals, 
governed  by  the  same  rules  of  law  as  any  other  partnership,     (p.  303.) 

ASSOCIATION. — The  Term  "Association"  is  Used  to  Designate 
a  body  of  persons  acting  together  without  a  charter  but  upon  methods 
and  forms  used  by  incorporated  bodies  for  the  prosecution  of  some 
common   enterprise,     (p.   303.) 

ASSOCIATION. — The  Term  "Association"  is  a  Word  of  vague 
meaning,  used  to  indicate  a  collection  of  persons  who  have  joined  to- 
gether for  a  certain  object,     (p.  303.) 

EMBEZZLEMENT  —Averment  of  Ownership  in  Association. — 
An  allegation  in  an  indictment  that  the  "property  embezzled,  stolen 
or  concealed"  was  the  property  of  the  "American  Express  Company, 
an  association,"  without  alleging  incorporation  or  such  facts  as  would 
show  that  such  company  could  own  property  by  that  name,  is  not 
sufficient  to  sustain  a  conviction,     (pp.  302,  304.) 

M.  Emmet  Clare,  for  the  plaintiff  in  error. 

W.  H.  Stead,  attorney  general,  John  E.  W.  Wayman, 
state's  attorney,  Thomas  Marshall  and  W.  A.  Rittenhouse, 
for  the  people. 

28  GARTWRIGHT,  J.  The  criminal  court  of  Cook  county 
overruled  the  motion  of  plaintiff  in  error,  Charles  E. 
Brander,  alias  Cavanaugh,  to  quash  an  indictment  against 
him  returned  into  that  court  by  the  grand  jury,  and  he  was 
put  upon  trial.  The  indictment  contained  four  counts,  the 
first  of  which  charged  him,  as  agent  and  clerk  in  the 
employ  of  "American  Express  Company,  an  association," 
with  embezzlement  of  goods,  money  and  property  of  said 
company.  The  second  ^^  charged  embezzlement  of  goods, 
money  and  property  of  the  same  company  delivered  and 
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intrusted  to  him  as  bailee.  The  third  charged,  in  the  ordi- 
nary form,  larceny  of  the  goods,  money  and  property  of  said 
company;  and  the  fourth  charged  him  Avith  concealing,  for 
his  own  gain,  property  stolen  from  said  company.  Each 
count  alleged  that  the  goods,  money  and  property  embezzled, 
stolen  or  concealed  were  the  goods,  money  and  property  of 
"American  Express  Company,  an  association,"  The  jury 
found  plaintiff  in  error  guilty  of  larceny  in  manner  and  form 
as  charged  in  the  indictment  and  found  the  value  of  the 
property  stolen  to  be  nine  hundred  and  ninety-six  dollars. 
The  court,  after  overruling  motions  for  a  new  trial  and  in 
arrest  of  judgment,  sentenced  plaintiff  in  error  to  confine- 
ment in  the  penitentiary,  and  he  sued  out  a  writ  of  error 
from  this  court  to  review  the  judgment. 

The  evidence  is  not  preserved  in  the  record,  and  the  only 
question  presented  is  whether  the  averment  of  ownership 
by  "American  Express  Company,  an  association,"  without 
alleging  incorporation  or  such  facts  as. would  show  that  said 
company  could  own  property  by  that  name,  is  sufficient.  In 
the  case  of  Wallace  v.  People,  63  111.  451,  the  indictment 
alleged  that  the  property  stolen  was  the  property  of  the 
American  Merchants'  Union  Express  Company,  and  the 
property  was  not  described  as  belonging  to  any  natural  per- 
son or  persons  nor  to  any  corporate  body.  This  was  held 
to  be  a  fatal  error,  and  it  was  said  that  property  vested  in 
a  body  of  persons  ought  not  to  be  laid  as  the  property  of 
that  body,  but  should  be  described  as  belonging  to  the  indi- 
viduals composing  the  company.  In  Staaden  v.  People.  82 
111.  432,  25  Am.  Rep.  333,  the  plaintiff  in  error,  Nicholas 
Staaden,  was  indicted  for  setting  fire  to  a  building  with 
intent  to  injure  the  Aetna  Insurance  Company  of  Hartford, 
Connecticut.  The  failure  to  allege  that  the  insurance 
company  was  a  corporation  w^as  considered  fatal  to  the 
indictment,  and  it  was  held  necessary  to  aver  that  the 
accused  set  the  building  ^^  on  fire  with  intent  to  injure  a 
body  corporate  or  a  natural  person  or  persons,  and  if  the 
insurer  was  not  incorporated  it  should  have  been  averred 
that  the  building  was  set  on  fire  with  intent  to  injure  the 
persons  composing  the  company,  giving  their  names.  Unless 
the  rule  is  modified  by  statute,  the  ownership  of  property 
embezzled  must  be  alleged  with  the  same  accuracy  as  in  an 
indictment  for  larceny:  Bishop  on  Criminal  Procedure,  sec. 
320.  In  Kossakowski  v.  People,  177  111.  563,  53  N.  E.  115, 
the  indictment  was  for  embezzlement  and  contained  twenty- 
four  counts,  and  the  plaintiff  in  error  was  tried  on  eight  of 
them,  which  alleged  the  owner  of  the  property  embezzled 
to  be  the  American  Express  Company.  Some  of  the  counts 
alleged  that  the  express  company  was  incorporated  while 
others  alleged  that  it  was  a  joint  stock  association,  but  each 
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count  averred  that  it  was  a  corporation  organized  under 
the  laws  of  the  state  of  New  York.  The  question  presented 
to  this  court  was  whether  the  evidence  proved  the  corporate 
existence  of  the  express  company  as  alleged  in  the  indict- 
ment. The  court  decided  that  the  evidence  sufficiently 
established  the  facts  that  the  American  Express  Company 
was  a  joint  stock  association  under  the  laws  of  the  state  of 
New  York ;  that  the  company  had  a  de  facto  existence  as  an 
incorporated  joint  stock  association  and  that  it  was  a  cor- 
poration under  the  laws  of  New  York.  The  indictment  in 
this  crse  does  not  aver  that  the  American  Express  Company 
is  a  joint  stock  association  under  the  statutes  of  New  York, 
although  counsel  for  the  people  assert  that  it  is  a  joint  stock 
company  under  such  statutes,  and  cite  cases  decided  by  Nevr 
York  courts  to  show  what  a  joint  stock  company  is  by  virtue 
of  such  statutes.  A  private  joint  stock  company  is  a  part- 
nership and  nothing  more.  When  not  organized  under  any 
statute  it  is  a  purely  voluntary  association  of  individuals. 
governed  by  the  same  rules  of  law  as- any  other  partnership : 
Robbins  v.  Butler,  24  111.  387;  Pettis  v.  Atkins.  60  111.  454; 
Hodgson  V.  Baldwin,  65  111.  532;  Wadsworth  ^*  v.  Duncan, 
164  111.  360,  45  N.  E.  132.  As  the  indictment  does  not  allege 
that  the  American  Express  Company  is  a  joint  stock  com- 
pany, the  usual  attributes  of  that  sore  of  company  are  not 
to  be  implied,  and  the  statements  of  counsel  add  nothing  to 
the  averments  of  the  indictment.  If  the  company  owes  its 
existence  to  the  statute  of  any  state,  and  is  such  an  entity 
as  may  own  property  by  the  name  of  "American  Express 
Company,"  the  facts  should  have  been  alleged. 

The  indictment  does  not  aver  that  the  American  Express 
Company  is  a  corporation,  but  describes  it  as  "an  associa- 
tion." The  term  "association"  is  used  to  designate  a  body 
of  persons  acting  together  without  a  charter,  but  upon 
methods  and  forms  used  by  incorporated  bodies  for  the 
prosecution  of  some  common  enterprise :  4  Cyc.  301 ;  3  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  162.  It  is  a  word  of  vague 
meaning,  used  to  indicate  a  collection  of  persons  who  have 
joined  together  for  a  certain  object.  That  object  may  be 
the  benefit  of  the  members,  or  the  improvement,  welfare  or 
advantage  of  the  public,  or  some  scientific,  charitable  or  sim- 
ilar purpose.  It  is  applied  sometimes  to  large  partnerships 
or  unincorporated  companies,  and  sometimes  to  corporations 
formed,  not  for  profit,  but  for  the  advancement  of  some 
object  in  which  the  members  are  interested:  Rapalje  &  Law- 
rence's Law  Dictionary;  Webster's  International  Diction- 
ary; Standard  Dictionary. 

Section  82  of  division  1  of  the  Criminal  Code,  which  relates 
to  embezzlement  of  the  property  of  any  person,  bank,  incor- 
porated company  or  copartnership   by  a  cashier  or   other 
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officer,  clerk,  agent  or  servant,  provides  that  it  shall  be  suffi- 
cient to  allege,  generally,  in  an  indictment  an  embezzlement 
of  the  funds  of  the  person,  bank,  incorporated  company  or 
copartnership  to  a  certain  value  or  amount  without  specify- 
ing any  particulars  of  such  embezzlement,  and  it  is  argued 
that  this  section  authorizes  an  averment  that  the  property 
embezzled  is  the  property  of  a  copartnership,  without  giving 
the  names  of  the  partners.  ^^  Manifestly,  the  primary  pur- 
pose of  that  section  is  to  obviate  the  necessity  of  specifying 
particulars  where  the  funds  have  been  in  the  possession  of 
the  accused  as  an  officer,  agent  or  servant  of  the  owner, 
which  might  be  attended  with  much  difficulty.  The  first 
count  of  the  indictment  alleged  that  plaintiff  in  error  was 
the  clerk  and  agent  of  the  express  company,  but  did  not 
aver  that  it  was  a  copartnership,  and  the  question  whether  it 
^^  ould  have  been  necessary  to  give  the  names  of  the  part- 
ners if  it  had  contained  such  an  averment  does  not  arise. 
The  indictment  is  wholh^  lacking  in  any  averment  of  owner- 
ship in  any  person,  corporation  or  other  entity  that  may 
be  the  owner  of  property.  The  courts  must  abide  by  long- 
established  and  well-known  rules  of  law,  and  it  is  not  too 
much  to  require  reasonable  attention  to  such  rules  in  drawing 
indictments. 

The  judgment  of  the  criminal  court  is  reversed. 

In  a  Prosecution  for  Embezzlement  the  ownership  of  the  property  em- 
bezzled must  be  laid  in  the  indictment  and  proved  with  the  same 
|iarticularity  as  in  larceny:  Meacham  v.  State,  45  Fla.  71,  110  Am.  St. 
Rep.  61;  Grant  v.  State,  35  Fla.  581,  48  Am.  St.  Rep.  263.  An  in- 
dictment charging  theft  of  the  property  of  a  corporation  must  de- 
scribe the  corporation  by  its  corporate  name  in  full,  and  must  also 
allege  that  it  is  incorporated:  White  v.  State,  24  Tex.  App.  231,  5 
Am.  St.  Rep.  879.  And  in  an  indictment  for  arson  of  an  insured  build- 
ing, to  the  injury  of  the  insurer,  if  the  insurer  is  a  corporation,  the 
fact  of  incorporation  must  be  distinctly  averred:  Staaden  v.  People, 
82  111.  432,  25  Am,  St.  Eep.  333. 


DE    WITT    COUNTY    NATIONAL    BANK    v.    MICKEL- 

BERRY. 

[244  m.  77,  91  N.  E.  86.] 

MORTGAGE  FORECLOSURE— Redemption  by  Creditors. — Sec- 
tion 20  of  chai)tor  77  of  the  Revised  Statutes,  authorizing  redemption 
by  creditors,  refers  only  to  creditors  having  judgments  or  decrees 
capable  of  enforcement  by  a  sale  of  the  laud  to  be  redeemed,  (p. 
306.) 

MORTGAGE  FORECLOSURE— Redemption  by  Creditors. — The 
language  of  section  20  of  chapter  77  of  the  Revised  Statutes  authoriz- 
ing redemption  by  creditors  requires  the  issue  of  an  execution  and  its 
levy  on  the  premises  desirod  to  be  rodoemed,  but  under  a  decree  in 
•chancery  directing  the  sale  an  execution  is  unnecessary,     (p.  306.) 
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MORTGAGE  FOEECLOSUEE— Redemption  by  Creditors. — A 
creditor  whose  judgment  has  become  dormant  so  that  an  execution 
cannot  be  sued  out  cannot  redeem  under  section  20  of  chapter  77  of 
the  Revised  Statutes.  Neither  can  a  creditor  whose  decree  does  not, 
at  the  time,  authorize  a  sale  of  the  premises  sought  to  be  redeemed. 
(p.  307.) 

MORTGAGE  FORECLOSURE  —  Redemption  by  Creditors. — 
"Where  the  decree  in  foreclosure  of  a  first  mortgage  authorizes  the  sale 
of  only  so  much  of  the  premises  as  shall  be  necessary  to  realize  the 
amount  due  the  complainant  and  costs,  and  the  sale  is  had  for  that 
amount,  the  decree  is  satisfied,  and  cannot  be  made  the  basis  for  re- 
demption, under  section  20  of  chapter  77  of  the  Revised  Statutes,  by 
a  second  mortgagee  whose  mortgage  is  found  to  be  a  lien  by  the  de- 
cree. But  he  can  redeem  within  twelve  months  of  the  sale  under  sec- 
tion 18  of  the  statute,     (p.  307.) 

NATIONAL  BANK  —  Capacity  to  Purchase  Land.  —  The  ca- 
pacity of  a  corporation  organized  under  the  national  banking  act  to 
purchase  land  can  be  brought  into  question  only  by  the  federal 
government,     (p.  307.) 

Edward  J.  Sweeney,  for  the  appellants. 

Ingham  &  Ingham,  for  the  appellee. 

"  DUNN,  J.  The  De  Witt  County  Building  Association 
filed  a  bill  against  U.  S.  Lyons  and  wife  to  foreclose  a  mort- 
gage executed  by  them,  and  made  E.  R.  Mickelberry,  John 
F.  Welch,  '■s  the  De  Witt  County  National  Bank  and  others 
defendants.  Mickelberry  and  Welch  answered,  setting  up  a 
second  mortgage  executed  to  them  by  Lyons  and  wife,  and 
praying  that  in  the  final  decree  the  amount  due  them  be 
fixed  by  the  court  and  that  provision  be  made  for  the  pay- 
ment of  the  same  to  them  as  second  mortgagees.  The  De 
Witt  County  National  Bank  answered  the  bill,  and  set  up 
a  mortgage  executed  to  it  by  Lyons  and  wife  which  was 
subsequent  to  both  of  the  other  mortgages.  No  cross-bill 
was  filed  by  either  defendant.  A  decree  of  sale  was 
rendered,  which  found  that  there  was  due  the  building 
association,  as  first  mortgagee,  $1,336.81;  that  Mickelberry 
and  Welch  had  a  lien,  as  second  mortgagees,  for  $936.62,  of 
which  amount  $450  was  not  due ;  that  there  was  due  the  De 
Witt  County  National  Bank,  as  third  mortgagee,  $542,50. 
Lyons  and  wife  were  ordered  to  pay  the  building  associa- 
tion $1,336.81,  together  with  costs,  and  the  other  mortgages 
found  to  be  due,  within  twenty  days,  and  in  default  thereof 
the  master  was  directed  to  sell  the  mortgaged  premises,  or 
so  much  thereof  as  should  be  necessary  to  realize  the  amount 
found  due  the  complainant,  and  costs,  and  out  of  the  pro- 
ceeds of  sale,  after  the  payment  of  costs,  to  pay  the  liens 
in  the  order  of  their  precedence.  On  September  27,  1907, 
the  premises  were  sold  by  the  master  to  the  De  Witt  County 
National  Bank  for  $1,407.51,  the  amount  due  the  De  Witt 
County  Building  Association  and  costs.     On  December  26, 
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1908,  Mickelberry  and  Welch  paid  to  the  master  $1,513.07, 
being  the  amount  due  on  the  certificate  of  purchase,  and  the 
master  issued  to  them  a  certificate  of  redemption.  The 
master  tendered  the  amount  received  to  the  De  Witt  County 
National  Bank,  but  it  refused  to  accept  the  same,  and  on 
January  27,  1909,  after  due  notice  to  ]\Iickelberry  and 
Welch  and  the  master,  filed  a  motion  for  a  rule  on  the  master 
to  issue  to  it  a  deed  on  its  certificate  of  purchase.  The  court 
ordered  the  master  to  make  a  deed  to  the  bank,  and  Mickel- 
berry and  Welch  prosecuted  an  appeal  ''^  to  the  appellate 
court,  Avhich  ordered  the  cause  transferred  to  this  court,  a 
freehold  being  involved. 

***  Section  20  of  chapter  77  of  the  Revised  Statutes  pro- 
vides that  if  redemption,"  as  provided  by  previous  sections 
of  the  statute,  is  not  made,  "any  decree  or  judgment  cred- 
itor, his  executors,  administrators  or  assigns  may,  after  the 
expiration  of  twelve  months  and  within  fifteen  months  after 
the  sale,  redeem  the  premises  in  the  following  manner: 
Such  creditor,  his  executors,  administrators  or  assigns,  may 
sue  out  an  execution  upon  his  judgment  or  decree,  and  place 
the  same  in  the  hands  of  the  sheriff  or  other  proper  officer 
to  execute  the  same,  w^ho  shall  indorse  upon  the  back  thereof 
a  levy  of  the  premises  desired  to  be  redeemed;  and  the  per- 
son desiring  to  make  such  redemption  shall  pay  to  such 
officer  the  amount  for  which  the  premises  to  be  redeemed 
were  sold  with  interest  thereon  at  the  rate  of  six  percentum 
per  annum  from  the  date  of  ***  the  sale,  for  the  use  of  the 
purchaser  of  such  premises,  his  executors,  administrators  or 
assigns,  whereupon  such  officer  shall  make  and  file  in  the 
office  of  the  recorder  of  the  county  in  which  the  premises 
are  situated,  a  certificate  of  such  redemption,  and  shall 
advertise  and  offer  the  premises  for  sale  under  said  execu- 
tion as  in  other  cases  of  sale  or  execution":  Kurd's  Stats. 
1908,  p.  1299. 

This  section  refers  only  to  creditors  having  judgments 
or  decrees  capable  of  enforcement  by  a  sale  of  the  land  to 
be  redeemed.  Its  language  requires  the  issue  of  an  execu- 
tion, its  delivery  to  the  sheriff  and  levy  on  the  premises 
desired  to  be  redeemed,  and  an  advertisement  and  offer  of 
the  premises  for  sale.  It  has  been  held  that  under  a  decree 
directing  the  sale  of  the  premises  sought  to  be  redeemed 
it  is  not  necessary  that  an  execution  should  be  issued  and 
levied  on  the  premises.  Under  the  chancery  practice  no 
execution  issues  except  on  personal  money  decrees,  but  a 
decree  of  sale  is  itself  the  authority  upon  which  the  officer 
proceeds:  Whitehead  v.  Hall,  148  III.  253,  35  N.  E.  871; 
Morava  v.  Bonner,  205  111.  321,  68  N.  E.  707.  A  judgment 
creditor  whose  judgment  has  become  dormant,  so  that  an 
execution  cannot  be  sued  out,  cannot  redeem  under  the  pro- 
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visions  of  section  20.  Neither  can  a  decree  creditor  wliose 
decree  does  not,  at  the  time,  authorize  a  sale  of  the  premises 
sought  to  be  redeemed.  The  decree  here  authorized  the 
sale  only  of  so  much  of  the  mortgaged  premises  as  should 
be  necessary  to  realize  the  amount  found  due  the  complain- 
ant and  costs.  The  premises  had  been  sold  for  that  amount 
and  the  decree  was  therefore  satisfied.  No  authority  existed 
for  any  further  sale,  and  the  decree  could  not,  therefore,  be 
made  the  basis  of  a  redemption  under  said  section  20.  If 
the  appellants  desired  to  redeem  from  the  sale  made  under 
the  decree,  they  should  have  done  so  within  twelve  months 
of  the  sale,  under  the  provisions  of  section  18. 

The  objection  is  made  that  the  appellee,  being  a  corpora- 
tion organized  under  the  national  banking  act,  had  no 
*^  capacity  to  purchase  the  land.  This  is  a  matter  which 
does  not  concern  the  appellants,  but  can  be  brought  in  ques- 
tion onlv  bv  the  federal  government:  Fritts  v.  Palmer,  132 
U.  S.  282,  10  Sup.  Ct.  Rep.  93,  33  L.  ed.  317. 

The  order  of  the  circuit  court  is  affirmed. 


On  Who  may  Bedeem  from  Execution  or  Foreclosure  Sales,  see  the 
note  to  Horn  v.  Indianapolis  Nat.  Bank,  21  Am.  St.  Rep.  24.3.  The 
right  of  redemption  from  a  judicial  sale,  being  purely  statutory,  can 
be  exercised  only  in  the  manner  prescribed  by  the  statute:  Oldfield  v. 
Eulert,  148  111.  614,  39  Am.  St.  Eep.  231;  Teabout  v.  Jaffray  &  Co., 
74  Iowa,  29,  7  Am.  St.  Rep.  466;  Howard  v.  Kelly,  137  Iowa,  76,  126 
Am.  St.  Rep.  274. 


CURTIS  V.  RUBIN. 

[244  111.  88,  91  N.  E.  84.] 

BUILDING    RESTRICTIONS  —  Validity    of    Enforcement.— 

Building  restrictions  imposed  by  the  original  plat  of  property  as  part 
of  a  general  plan  for  the  benefit  of  the  several  lots  give  to  purchasers 
a  right  in  the  nature  of  an  easement,  which  will  be  enforced  in  equity 
upon  equitable  principles  against  the  grantee  of  a  lot.     (p.  810.) 

BUILDING  RESTRICTIONS  —  Whether  Favored  in  Law.— 
Building  restrictions  which  interfere  with  the  free  use  of  property  are 
not  favored  in  the  law,  and  doubts  are  generally  resolved  against 
them.     (p.  310.) 

BUILDING  RESTRICTIONS  —  When  Enforceable.— Building 
restrictions  will  be  enforced  where  the  intention  is  clearly  manifest 
and  the  enforcement  necessary  for  the  protection  of  substantial  rights, 
(p.  310.)     - 

BUILDING  RESTRICTIONS— Effect  of  Waiver  or  Abandon- 
ment.— Equity  will  not  enjoin  a  breach  of  a  building  restriction  if 
the  original  plan  has  been  abandoned  or  the  right  waived,      (p.  310.) 

BUILDING  RESTRICTIONS.  —  The  Construction  of  Swell 
Fronts  or  Bays,  extending  over  the  established  building  line,  and  ruu- 
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ning  the  whole  height  of  the  house  on  the  same  foundation  and  with 
the  same  walls,  violates  the  building  restriction  establishing  such  line. 
(p.  311.)  ^  ^ 

BUILDING   RESTRICTIONS— Establishing   Line   by   Coiirt.— 

The  fact  that  some  of  the  owners  in  a  block,  in  violating  a  building 
line  restriction,  have  constructed  their  buildings  in  a  uniform  and 
symmetrical  manner,  does  not  authorize  a  court  of  equity  to  establish 
a  new  line,  against  the  will  of  another  lot  owner,  conforming  to  such 
buildings,     (p.  311.) 

BUILDING  RESTRICTIONS— Waiver  or  Abandonment.— Lot 
owners  who  have  disregarded  a  building  line  restriction  and  aban- 
doned the  line  created  by  the  plat  of  the  property  cannot  object  that 
another  lot  owner  is  violating  the  restriction  to  a  greater  extent  than 
they  have.     (p.  311.) 

Edmund  S.  Carr  and  Helmer,  Moulton  &  Whitman,  for  the 
appellants. 

Pease,  Smietanka  &  Polkey,  for  the  appellees, 

8»  CARTWRIGHT,  J.  The  appellees,  who  are  owners  of 
lots  in  blocks  8  and  9  in  Twelfth  street  addition  to  Chicago, 
filed  the  bill  in  this  case  in  the  superior  court  of  Cook  county 
against  the  appellants,  who  are  the  o^vners  of  lot  1  in  block 
9,  to  enjoin  an  encroachment  beyond  an  alleged  building  line 
designated  "**  on  the  plat  of  the  addition  fifteen  feet  south 
of  the  street  line.  The  defendants  did  not  dispute  the 
original  creation  of  the  building  line  by  the  making  and 
recording  of  the  plat  of  the  addition,  but  by  their  answer 
they  denied  that  it  had  been  observed  by  the  lot  owners, 
and  alleged  that  it  had  been  abrogated  and  annulled  as  to 
the  western  part  of  blocks  8  and  9  by  a  resubdivision  made 
by  the  original  owner,  and  had  been  violated  as  to  the 
remainder  by  the  complainants,  and  the  lot  owners  generally, 
erecting  buildings  extending  beyond  the  line.  The  court 
heard  the  evidence  of  the  parties  and  entered  a  decree  find- 
ing that  a  building  lin.e  was  established  fifteen  feet  back 
from  the  street  line;  that  the  complainants,  with  one  excep- 
tion, had  constructed  their  buildings  over  and  beyond  the 
building  line  varying  distances  from  three  to  four  feet,  but 
that  they  had  recognized  the  building  line  and  preserved  a 
symmetrical  and  uniform  line  of  their  buildings.  The  decree 
established  a  new  building  line  eleven  feet  from  the  street 
line  and  four  feet  north  of  the  original  building  line,  and 
enjoined  the  defendants  from  erecting  a  building  extending 
beyond  such  new  line,  and  ordered  them  to  remove  that 
portion  of  their  building  extending  more  than  four  feet  north 
of  the  original  line. 

The  material  facts  are  as  follows:  In  1887  a  number  of 
persons  who  were  owners  in  severalty  of  adjoining  parcels 
of  land  in  the  city  of  Chicago  platted  the  same  under  the 
name  of  "Twelfth  Street  Addition  to  Chicago."  The  addi- 
tion was  bounded  on  the  south  by  Twelfth  street,  on  the 


Feb.  1910.]  Curtis  v.  Rubin.  309 

north  by  the  Chicago  Great  Western  railroad,  on  the  east 
l;y  the  center  line  of  Kedzie  avenue,  and  on  the  west  by  the 
center  line  of  Central  Park  avenue.  The  addition  contained 
four  tiers  of  TDlocks  from  east  to  west,  divided  by  Spaulding, 
Homan  and  St.  Louis  avenues,  and  there  were  three  tiers 
of  blocks  from  north  to  south,  separated  by  Filmore  and 
Grenshaw  streets,  which  ran  east  and  west.  Grenshaw 
street  was  the  next  street  north  of,  and  ^*  parallel  to. 
Twelfth  street,  and  all  the  lots  along  Grenshaw  street  fronted 
upon  it,  except  a  tier  at  each  end  fronting  on  Kedzie  and 
Central  Park  avenues  and  tiers  of  lots  fronting  on  Homan 
avenue.  Drawn  through  the  lots  which  fronted  on  Gren- 
shaw street  there  was  a  building  line  fifteen  feet  from  the 
street.  Block  9  was  on  the  south  side  of  Grenshaw  street, 
between  Homan  and  St.  Louis  avenues,  and  block  8  was  on 
the  north  side.  In  1891  Arba  N.  Waterman,  the  original 
OA\Tier,  who  joined  in  the  plat,  made  a  resubdivision  of  lots 
19  to  24  on  the  west  end  of  block  8  and  lots  13  to  18  on  the 
west  end  of  block  9,  with  other  lots  on  the  west  side  of  St. 
•Louis  avenue.  By  this  resubdivision  the  lots  were  cut  east 
and  west  so  as  to  front  on  St.  Louis  avenue  instead  of  on 
Grenshaw  street,  but  lot  13  was  renumbered,  without  sub- 
stantial change,  as  lot  6  and  left  fronting  on  Grenshaw 
street.  On  this  resubdivision  no  building  line  was  marked, 
so  that  the  existing  building  line  was  abrogated  as  to  the 
west  ends  of  the  blocks,  but  lots  1  to  12  in  block  9,  and  lots 
opposite  to  them  in  block  8,  were  left  with  the  building  line 
existing.  The  defendants  own  lot  No.  1  in  block  9,  front- 
ing north  on  Grenshaw  street  and  separated  by  an  alley 
from  the  rear  end  of  the  lots  in  that  block  fronting  east 
on  Homan  avenue,  where  there  is  no  building  line.  Lots  2, 
3,  4,  7,  9  and  10  in  that  block  were  improved  some  years 
ago  with  substantial  brick  and  stone  residence  buildings, 
with  projecting  or  swell  fronts,  or  "bays,"  as  the  witnesses 
call  them,  constituting  substantial  parts  of  the  building, 
with  continuous  walls  of  the  same  material,  on  like  founda- 
tions, extending  from  the  basement  to  the  roofs,  and  extend- 
ing over  the  building  line  from  three  feet  three  and  three- 
quarters  inches  to  four  feet  one  and  one-half  inches.  The 
corners  of  the  buildings,  aside  from  these  fronts,  are  slightly 
over  the  line,  and  the  projections  are  in  the  usual  form  of 
bays,  except  on  the  lot  next  to  defendants'  lot,  where  the 
projection  is  at  right  angles  with  the  main  part  ^^  of  the 
building.  The  bays  are  not  different  in  construction  from 
the  other  parts  of  the  houses.  The  owners  of  these  build- 
ings, with  the  exception  of  the  owner  of  lot  4,  were  com- 
plainants, and  there  were  other  complainants  who  were 
owners  of  buildings  on  the  opposite  side  of  the  street,  in 
block  8.     The  buildings  of  all  the  complainants,  with  the 
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exception  of  one,  were  over  the  line  from  three  to  four 
feet,  and  that  one  was  on  the  north  side  of  the  street.  On 
lot  13.  which  was  renumbered  6  in  the  resubdivision  with 
the  building  line  omitted,  a  building  was  erected  twelve 
years  ago  within  six  feet  four  and  one-half  inches  of  the 
street.  The  bill  was  filed  on  June  17,  1909,  and  foundations 
had  been  put  in  and  a  portion  of  the  walls  erected  of  brick 
and  stone  buildings  on  lots  11  and  12,  the  fronts  of  which 
were  within  six  feet  seven  and  one-half  inches  of  the  street 
line,  and  two  days  after  the  bill  was  filed  the  walls  were 
four  or  five  feet  above  the  ground.  No  protest  or  objection 
appears  to  have  been  made  to  these  buildings.  There  was 
no  building  line  at  either  end  of  the  block,  and  none  of  the 
houses  in  block  9  were  set  back  to  the  building  line  where 
one  existed.  The  defendants  commenced  the  erection  of  a 
building  on  their  lot  extending  to  the  street  line,  and  when 
the  walls  were  one  or  two  feet  high  one  of  the  property 
owners  protested,  but  the  erection  of  the  building  was  con- 
tinued, and  about  a  week  later  the  bill  Avas  filed.  The 
building  was  not  intended  for  a  residence,  but  was  for  some 
business  purpose. 

Restrictions  upon  the  use  of  property  such  as  the  one 
created  by  the  original  plat  in  this  case,  which  are  imposed 
as  a  part  of  the  general  plan  for  the  benefit  of  the  several 
lots,  give  to  the  purchasers  a  right  in  the  nature  of  an 
easement,  which  will  be  enforced  in  equity  and  upon  equi- 
table principles  asainst  the  grantee  of  a  lot :  Hutchinson 
V.  Ulrich,  145  111.  336,  34  N.  E.  556,  21  L.  R.  A.  391 ;  Frye 
V.  Partridge,  82  111.  267;  Evans  v.  Foss,  194  Mass.  513,  80 
N.  E.  587.  9  L.  R.  A.,  N.  S.,  1039,  11  Ann.  Cas.  171;  5  Am. 
&  Eng.  Eney.  of  Law,  2d  ed.,  p.  9.  Such  ^^  restrictions 
wliich  interfere  with  the  free  use  of  property  are  not  fa- 
vored in  the  law,  and  doubts  are,  in  general,  resolved  against 
them:  Hutchinson  v.  Ulrich,  145  111.  336,  34  N.  E.  556,  21 
L.  R.  A.  391;  Eckhart  v.  Irons,  128  111.  568,  20  N.  E.  687. 
They  will  be  enforced  where  the  intention  is  clearly  mani- 
fested and  the  enforcement  is  necessary  for  the  protection 
of  substantial  rights,  but  equity  will  not  enjoin  a  breach  of 
restriction  or  condition  if  the  original  plan  has  been  aban- 
doned or  the  right  waived ;  Ewertsen  v.  Gerstenberg,  186 
111.  344,  57  N.  E.  1051,  51  L.  R.  A.  310.  It  is  conceded  that 
the  resubdivision  by  Judge  Waterman  destroyed  the  build- 
ing line  as  to  the  west  part  of  block  9,  vv'hich  was  a  change 
of  the  original  plan,  but  a  substantial  portion  remained, 
which  a  court  of  equity  might  protect  at  the  instance  of 
any  lot  owner  entitled  to  enforce  the  restriction,  and  the 
fact  that  the  building  upon  lot  13,  renumbered  as  lot  6, 
came  within  six  feet  four  and  one-half  inches  of  the  .street 
line  would  not  prevent  a  court  of  equity  from  enforcing 
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the  restriction  as  to  lots  1  to  12.  There  was,  however,  no 
observance  of  the  building  line  by  the  complainants  or  other 
owners  of  the  lots.  The  bays,  which  extended  into  the 
reserved  space  over  the  building  line  and  ran  up  the  whole 
height  of  the  houses  on  the  same  foundations  and  with  the 
same  walls,  were  violations  of  the  restriction :  Linzee  v. 
Mixer,  101  Mass.  512;  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  7.  The  bill  prayed  for  an  injunction  against  the  erection 
of  the  defendants'  building  nearer  than  fifteen  feet  to  the 
street  line,  but  it  was  clearly  proved,  and  is  not  disputed, 
that  the  original  line  was  abandoned  and  the  restriction  dis- 
regarded by  all  the  complainants  except  one  on  the  opposite 
side  of  the  street,  who  made  no  protest  or  objection  to  what 
was  done  by  the  others.  The  court  established  a  new  line 
eleven  feet  from  the  street  line,  based  on  a  finding  of  the 
fact  that  the  row  of  buildings  was  uniform  and  symmetri- 
cal, although  not  on  the  line,  but  if  the  building  line  had 
been  abandoned  and  the  restriction  created  by  the  ®'*  plat 
no  longer  existed,  the  fact  that  the  owners  had  erected 
their  buildings  in  a  uniform  and  symmetrical  manner  would 
not  authorize  the  court  to  create  the  building  line  against 
the  will  of  any  lot  owner.  It  appears  there  were  two 
buildings  going  up  on  lots  11  and  12  at  the  same  time  as 
the  defendants'  building  and  extending  within  six  feet 
seven  and  one-half  inches  of  the  street  line,  which  was  more 
than  four  feet  outside  of  the  line  established  by  the  court, 
and  it  does  not  appear  that  the  owners  of  those  buildings 
were  interfered  with.  In  the  case  of  Ewertsen  v.  Gersten- 
berg,  186  111.  344,  57  N.  E.  1051,  51  L.  R.  A.  310,  the  build- 
ing line  was  thirty  feet  back  from  the  street  line,  and  many 
of  the  buildings  had  their  fronts  on  the  building  line,  but 
there  was  no  uniform  observance  of  it  by  the  property  own- 
ers, and  inasmuch  as  the  complainants,  who  were  the  owners 
of  vacant  lots  and  had  not  themselves  violated  the  restric- 
tion, had  not  protested  or  objected,  they  were  denied  relief. 
In  this  case  complainants  who  had  themselves  disregarded 
the  building  line  were  asking  a  court  of  equity  to  enforce 
the  restriction.  Unquestionably,  if  they  had  observed  the 
line  themselves  and  not  assented  to  its  violation  by  others, 
equity  would  have  protected  their  rights,  but  they  disre- 
garded the  building  line  to  the  extent  that  it  suited  their 
desires  or  convenience  to  do  so,  and  the  only  question 
between  them  and  the  defendants  related  to  the  extent  or 
degree  to  which  the  restriction  could  be  ignored.  We  do 
not  think  that  the  complainants  who  had  disregarded  the 
restriction  and  abandoned  the  building  line  created  by  the 
plat  could  be  heard  to  object  that  the  defendants  were  vio- 
lating the  condition  to  a  greater  extent  than  they  were. 

The    decree    is    reversed    and  the  cause  remanded,  with 
directions  to  dismiss  the  bill  for  want  of  equity. 
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The  Validity  and  Effect  of  Building  Bestrictions  incorporated  in  a 
deed  are  discussed  in  the  note  to  Wakefield  v.  Van  Tassell,  95  Am. 
St.  Eep.  219.  A  restriction  in  a  deed  that  the  premises  shall  not  fee 
occupied  "except  for  one  dwelling-house  to  each  lot"  is  violated  by 
the  erection  of  a  two-story  building  designed  for  two  dwellings,  one 
to  occupy  the  ground  floor  and  one  the  second  floor,  and  eacfi  to  have 
a  separate  entrance:  Harris  v.  Eoraback,  137  Mich.  292,  109  Am.  St. 
Eep.  681.  And  a  covenant  that  the  vendee  and  his  assigns  shall  not 
for  twenty-five  years  from  the  date  of  the  deed  erect  a  fence  on  a 
specified  part  of  the  land  conveyed  is  not  contrary  to  public  policy, 
nor  can  the  vendee  impugn  his  covenant  by  averment  of  its  inutility, 
harshness  or  inequity:  Beck  v.  Heckman,  140  Iowa,  351,  132  Am.  St. 
Eep.  278. 


DALBY  V.  MAXFIELD. 

[244  ni.  214,  91  N.  E.  420.] 

STATUTE  OF  FRAUDS — Oral  Contract  to  Devise. — ^Where  a 
sister  conveyed  her  interest  as  heir  in  a  farm  to  a  brother,  who  had 
purchased  the  interests  of  other  heirs  therein,  and  lived  with  him, 
assisting  in  carrying  on  1?he  farm,  for  seventeen  years  until  his  death, 
his  parol  agreement  to  leave  the  land  and  his  personal  property  to 
her,  on  which  she  relied,  will  be  specifically  enforced  after  his  death. 
The  fact  that  her  possession  was  not  exclusive,  or  that  the  property 
greatly  increased  in  value  during  their  management  of  it  is  no  de- 
fense,    (pp.  313,  315.) 

STATUTE  OF  FRAUDS — Oral  Contract  to  Devise. — Where  a 
brother  orally  agrees  with  his  sister  that  if  she  will  live  with  him  ■ 
and  assist  him  in  carrying  on  a  farm  he  will  leave  her  the  property, 
and  she  fully  performs  the  agreement,  he  cannot,  during  his  last  ill- 
ness, repudiate  the  contract  without  her  assent,  and  his  statements 
at  that  time  in  regard  to  the  disposition  of  his  estate  inconsistent  with 
the  contract  are  not  admissible  to  prove  that  the  agreement  was  not 
made.     (p.  316.) 

Buckingham  &  Gray,  for  tlie  appellant. 

"Walker,  Searcy  &  Woods  and  Bell  &  Burton,  for  the  ap- 
pellees. 

^^'^  VICKERS,  J.  This  is  an  appeal  from  a  decree  dis- 
missing a  cross-bill  for  specific  performance  filed  by  Hannah 
Caroline  Maxfield  against  the  complainants  in  the  original 
bill,  which  was  a  bill  for  partition  filed  by  Joseph  F.  Dalby 
and  others,  as  the  heirs  at  law  of  John  W.  Dalby,  deceased, 
and  granting  the  partition  as  prayed  for  in  the  original  bill. 
The  only  errors  alleged  which  require  consideration  relate  to 
the  decree  dismissing  the  cross-bill. 

John  W.  Dalby  was  the  owner,  at  the  time  of  his  death, 
of  three  hundred  and  forty-one  acres  of  farm  lands  in 
]\racoupin  county  and  about  $10,000  worth  of  personal  prop- 
erty. He  left  no  widow  and  no  child  or  children,  he  never 
having  been  married.     The  parties  to  this  suit  are  his  brothers 
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and  sisters  and  the  descendants  of  deceased  brothers  and 
sisters. 

The  cross-bill  of  Mrs.  Maxfield  alleges  that  in  1891  the 
deceased,  John  W.  Dalby,  made  a  parol  contract  with  her 
that  if  she  would  continue  to  live  with  him  and  keep  house 
for  him  and  aid  and  assist  him  in  his  business  during  his 
lifetime  he  would  leave  all  of  his  property,  both  real  and 
personal,  to  her;  that  she  accepted  his  proposition  and  there- 
after entered  upon  the  performance  of  her  part  of  said  con- 
tract; that  she  kept  house  for  her  brother,  John  W.  Dalby, 
from  the  time  said  contract  was  made  until  his  death,  a 
period  of  about  seventeen  years ;  that  during  said  time  cross- 
complainant  did  all  of  the  housework,  including  cooking  and 
washing,  for  said  John  W.  Dalby  without  the  aid  of  anyone, 
and  in  addition  to  her  duties  in  the  house  she  milked  the 
cows  and  raised  chickens,  worked  in  the  garden,  and  sold 
milk,  butter  and  eggs  and  applied  the  proceeds  to  the  support 
of  the  family.  The  cross-bill  also  alleges  that  about  the  year 
1862  cross-complainant  becasie  a  widow ;  that  she  had  two 
children — a  daughter,  Lizzie  Maxfield,  and  a  son.  Dr.  J.  C. 
Maxfield;  that  soon  after  her  husband  died  she  went  to  live 
with  her  mother,  Eliza  ^^^  Dalby,  who  was  then  the  owner 
in  fee  and  was  residing  upon  a  part  of  the  land  involved  in 
this  partition;  that  Mrs.  Maxfield  resided  in  the  house  with 
her  mother  and  took  care  of  her  until  her  mother's  death, 
which  occurred  in  1890;  that  after  the  death  of  Eliza  Dalby 
a  partition  suit  was  commenced  by  her  heirs  for  a  partition  of 
the  real  estate  of  which  she  died  seised;  that  John  W.  Dalby 
purchased  the  interest  of  all  of  the  heirs  in  the  home  farm 
except  the  interest  of  Mrs.  Maxfield;  that  he  paid  in  cash  or 
his  note  from  $500  to  $1,200  per  share;  that  Mrs.  Maxfield 
conveyed  her  interest  to  John  W.  Dalby  without  considera- 
tion, in  pursuance  of  his  promise  to  leave  her  the  entire  farm, 
together  with  his  personal  propertj%  at  his  death;  that  John 
"W.  Dalby  died  in  1907,  never  having  made  any  will  or  exe- 
cuted any  deed  vesting  Mrs.  Maxfield  wdth  the  title  to  hia 
property.  The  cross-bill  prays  for  a  specific  performance  of 
the  alleged  parol  contract,  and  that  the  cross-complainant 
be  decreed  to  be  the  owner  of  all  of  the  property,  real  and 
personal,  which  belonged  to  John  W.  Dalby  at  the  time  of  his 
death. 

The  evidence  shows,  beyond  question,  that  the  contract  was 
entered  into  between  John  W.  Dalby  and  his  sister,  Mrs. 
Maxfield,  as  alleged  in  the  cross-bill.  There  were  four  per- 
sons present  when  the  contract  was  made:  Jane  S.  Maxfield 
(the  wife  of  Dr.  Maxfield),  Israel  Asbury  Dalby,  a  brother 
to  the  contracting  parties,  and  the  two  parties  who  made  the 
agreement.  All  of  these  persons  are  now  living  except  John 
"W.  Dalby,  and  they  testify  positively  to  the  making  of  the 
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contract  substantially  as  it  is  set  out  in  the  cross-bill.  There 
is  much  evidence  in  the  record  corroborating  the  statements 
of  these  witnesses,  such  as  numerous  admissions  made  by 
John  W.  Dalby,  in  his  lifetime,  that  he  had  agreed  and  prom- 
ised to  leave  all  of  his  property  to  his  sister,  Mrs.  Max- 
field.  Appellees'  answer  to  this  testimony  consists  of  attacks 
made  upon  the  credibility  of  the  witnesses.  There  is  no  evi- 
dence that  is  competent  to  the  contrary.  ^^''  The  case  must 
be  disposed  of  upon  the  assumption  that  the  contract  alleged 
was.  in  fact,  made  as  stated  in  the  cross-bill. 

Appellees  insist  that  it  is  highly  inequitable  to  enforce  the 
contract,  and  that  in  view  of  the  large  amount  of  the  estate 
which  appellant  will  receive,  a  court  of  equity  should,  in  the 
exercise  of  the  discretion  which  it  possesses  in  cases  of  this 
character,  refuse  a  specific  performance.  In  answer  to  this 
contention  it  must  be  borne  in  mind  that  at  the  time  the  con- 
tract was  entered  into  John  W.  Dalby  was  a  very  poor  man. 
He  had  at  that  time  very  little  property  except  his  undivided 
interest  in  his  mother's  estate.  Appellant  at  that  time  had 
her  undivided  interest  in  her  mother's  estate  and  about  $700 
in  cash,  a  claim  against  her  mother's  estate  for  services  ren- 
dered in  taking  care  of  her  mother,  and  also  a  claim  against 
her  mother's  estate  for  a  horse  belonging  to  her  which  her 
mother  had  disposed  of  for  her  benefit.  We  will  not  stop  to 
consider  either  the  amount  or  the  validity  of  these  claims. 
It  is  enough  for  our  purpose  to  point  out  the  fact  that  the 
claims  were  being  made  and  insisted  upon  by  appellant,  and 
that  their  existence  constituted  an  obstruction  to  the  speedy 
and  amicable  settlement  of  the  estate,  which  John  AY.  Dalby 
was  anxious  to  remove.  He  did  not  desire  a  compulsory  par- 
tition of  his  mother's  estate.  His  plan  was  to  acquire  by 
private  treaty  the  shares  of  all  the  heirs.  To  carry  this  plan 
to  a  successful  termination,  the  contract  relation  which  he 
assumed  with  appellant  was  a  step  of  the  highest  importance, 
if  not  of  absolute  necessity.  LfOoking  backward  over  the  sev- 
enteen years  of  frugal  toil,  during  which  the  joint  efforts  of 
John  W.  Dalby  and  appellant  accumulated  the  estate  in  ques- 
tion, we  heartily  agree  with  counsel  for  appellant  in  their 
commendation  of  the  business  foresight  of  John  W.  Dalby 
which  enabled  him  to  see  the  wisdom  of  securing  the  active 
co-operation  of  his  sister  in  his  plans.  It  was  a  contract  of 
mutual  advantage,  both  sides  of  which  were  of  about  equal 
length.  Appellant  ^^^  had  health  and  strength,  a  will  to 
work  and  patience  to  wait  for  her  reward,  contingent,  though 
it  was,  on  the  success  of  the  undertaking,  all  of  which  she 
freely  and  faithfully  devoted  to  their  mutual  interests,  rely- 
ing on  the  promise  of  a  brother  in  whom  she  had  faith.  John 
W.  Dalby  had  business  ability,  industry  and  an  ambition  to 
succeed,  which,  in  combination  with  the  elements  of  success 
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contributed  by  appellant,  have  builded  up  the  estate  to  such 
proportions  that  appellees,  all  of  whom  are  here  as  noncon- 
tributing  claimants,  say  that  it  is  inequitable  to  allow  appel- 
lant to  receive  so  much  for  so  small  an  investment.  If 
John  W.  Dalby  had  met  with  less  success  and  his  estate  had 
only  been  worth  $1,000  or  $2,000,  the  argument  now  pressed 
upon  us  could  not  be  made.  If  the  contract  was  fair  and 
equitable  when  made,  it  could  not  become  unfair  and  in- 
equitable because  fortune  smiled  upon  the  parties  and  success 
has  resulted  from  it.  The  logic  of  appellees'  position  is,  if 
parties  make  a  contract  which  proves  to  be  disastrous  to  them 
it  is  valid,  but  if,  perchance,  the  results  are  beneficial  it  will 
be  held  unfair  and  inequitable.  Viewing  the  contract  in  the 
light  of  the  circumstances  existing  when  it  was  made,  there  is 
no  basis  for  the  claim  that  it  is  so  one-sided  and  unfair  that 
a  court  of  equity  will,  for  that  reason,  withhold  its  aid. 

It  is  next  said  that  the  contract  cannot  be  enforced  because 
appellant  did  not  take  possession  under  it.  This  contract  does 
not  belong  to  that  class  wherein  it  is  necessary  to  show  pos- 
session taken  and  the  making  of  valuable  and  lasting  improve- 
ments in  order  to  take  the  case  out  of  the  operation  of  the 
statute  of  frauds.  That  statute,  passed  to  prevent  frauds, 
cannot  be  resorted  to  for  the  purpose  of  perpetrating  a  fraud. 
Any  act  performed  under  a  parol  contract  which  would  work 
a  fraud  on  the  party  if  the  contract  was  not  enforced  may  be 
sufficient  to  take  the  case  out  of  the  operation  of  the  statute 
of  frauds.  The  case  of  Warren  v.  Warren,  105  111.  568,  is 
in  point  on  this  question.  ^^^  There  a  father  verbally  prom- 
ised his  daughter  if  she  would  remain  with  him  after  her 
mother's  death  and  keep  house  for  him  as  long  as  he  lived 
he  would  leave  his  farm  to  her  at  his  death.  The  daughter 
accepted  the  offer  and  complied  with  its  terms.  She  kept 
house  for  her  father  for  thirty-eight  years,  took  care  of  the 
infant  children,  managed  all  of  the  household  affairs,  and 
assisted  her  father,  in  his  declining  years,  in  managing  the 
farm.  The  daughter  lived  on  the  farm  with  her  father  but 
did  not  have  any  possession  apart  from  his,  neither  did  she 
make  improvements  nor  pay  taxes;  still  this  court  held  that 
she  was  entitled  to  a  specific  performance  of  the  contract. 
The  situation  there  was,  as  it  is  in  this  ease,  that  the  promisee 
had  such  possession  as  the  terms  of  the  contract  and  the  situ- 
ation of  the  parties  required.  Such  contracts  have  frequently 
lK?en  enforced  by  courts  of  equity  without  proof  of  exclusive 
possession:  Martin  v.  Wright's  Admrs.,  13  Wend.  460,  28 
Am.  Dec.-  468 ;  Patterson  v.  Patterson,  13  Johns.  379 ;  Little 
V.  Dawson,  4  U.  S.  Ill,  1  L.  ed.  763 ;  Wellington  v.  Apthorp, 
145  Mass.  69,  13  N.  E.  10;  Davison  v.  Davison,  13  N.  J.  Eq. 
246;  Logan  v.  McGinnis,  12  Pa.  27;  Fortescue  v.  Hennah,  19 
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Ves.  Jr.  67;  Bryson  v.  McShane,  49  L.  R.  A.  527,  and  cases 
there  cited. 

Some  importance  is  attached  to  the  testimony  of  Harrison 
R.  Dalby,  a  brother  of  the  deceased,  to  the  effect  that  John 
W.  Dalby,  during  his  last  illness,  made  statements  in  regard 
to  the  disposition  of  his  estate  inconsistent  with  the  existence 
of  the  contract  with  appellant.  At  that  time  the  contract  had 
been  fully  performed  by  appellant,  and  John  W.  Dalby  could 
not,  by  any  act  or  word  of  his,  repudiate  the  same  without 
the  assent  of  the  other  party  to  the  contract.  But  aside  from 
this,  his  statements,  being  in  their  nature  self-serving  state- 
ments, were  not  admissible  to  prove  that  agreement  had  not 
been  made:  Oliphant  v.  Liversidge,  142  111.  160,  30  N.  E. 
334;  Oswald  v.  Nehls,  233  111.  438,  84  N.  E.  619. 

-2^  The  decree  of  the  circuit  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  in  accord- 
ance with  the  prayer  of  the  cross-bill  and  dismiss  the  original 
bill  for  want  of  equity. 

Mr.  Chief  Justice  Farmer  dissenting. 


A  Parol  Agreement  to  Devise  or  Convey  Lands  may  be  enforced  after 
substantial  performance  by  the  beneficiary.  But  such  a  contract  is 
unenforceable,  both  in  law  and  in  equity,  unless  there  has  been  a 
partial  or  full  performance  in  certain  respects,  in  which  case  it  may 
be  specifically  enforced:  Teske  v.  Dittberner,  65  Neb.  167,  101  Am.  St. 
Rep.  614;  Cooper  v.  Colson,  66  N.  J.  Eq.  328,  105  Am.  St.  Eep.  660; 
Newman  v.  French,  138  Iowa,  482,  128  Am.  St.  Rep.  212.  Where  the 
aid  of  a  court  of  equity  is  invoked  to  enforce  an  oral  contract 
whereby  the  owner  of  land  agrees  with  his  niece  and  her  husband 
that,  if  they  will  move  on  his  farm  and  take  care  of  him  when  sick, 
they  shall  have  his  property  upon  his  death,  they  claiming  that  they 
have  fully  performed  their  part  of  the  agreement,  the  contract  and 
its  performance  must  be  established  by  clear  and  convincing  evidence: 
Russell  V.  Sharp,  192  Mo.  270,  111  Am.  St.  Eep.  496. 


CHICAGO  V.   PITTSBURGH,    CINCINNATI,   CHICAGO 
AND  ST.  LOUIS  RAILWAY  COMPANY. 

[244  111.  220,  91  N.  E.  422.] 

MUNICIPAL  CORPORATION— Elevation  of  Railroad  Tracks. 

Provisions  in  an  ordinance  which  grants  a  railway  company  the  right 
to  lay  tracks,  that  it  shall  be  subject  to  general  ordinances  concern- 
ing railroads,  have  no  relation  to  the  subject  of  elevation  of  tracks, 
(p.  320.) 

MUNICIPAL  CORPORATION— Elevation  of  EaUroad  Tracks. 
A  railway  company  is  not  bound  to  elevate  its  tracks  in  a  city  merely 
because  the  municipality  has  power  to  compel  the  elevation  if  it  shall 
see  fit  to  exercise  it,     (p.  320.) 
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MUNICIPAL  CORPORATION.— Where  Power  to  Legislate  on 
a  given  subject  is  conferred  upon  a  municipal  corporation,  and  the 
details  of  the  legislation  are  not  prescribed  by  the  legislature,  it  is 
implied  that  the  power  will  be  reasonably  exercised,     (p.  321.) 

MUNICIPAL  CORPORATION — Elevation  of  Railroad  Tracks. 
Although  a  city  may  be  invested  with  authority  under  its  general 
police  power  to  require  railway  companies  to  elevate  their  tracks,  an 
ordinance  passed  for  that  purpose  must  be  reasonable,  or  it  will  be 
pronounced  invalid,      (p.  321.) 

MUNICIPAL  CORPORATION — Requiring  Railroad  to  Remove 
Viaducts  and  Elevate  Tracks. — A  city  cannot,  under  its  general  police 
power,  pass  an  ordinance  requiring  a  railway  company  to  remove  via- 
ducts which  it  has  constructed  and  elevate  its  tracks,  where  there  is 
no  proper  or  natural  connection  between  such  a  change  and  the  public 
safety,  welfare  or  convenience,     (p.  321.) 

MUNICIPAL  CORPORATION — Requiring  Railroad  to  Remove 
Viaducts  and  Elevate  Tracks. — Where  a  railway  company  has  built 
viaducts  in  pursuance  of  an  ordinance,  and  they  secure  the  public 
safety,  a  subsequent  ordinance  requiring  the  company  to  remove  the 
viaducts  and  elevate  its  tracks  against  its  will  is  unreasonable,  and 
not  a  legitimate  exercise  of  the  police  power,     (p.  321.) 

MUNICIPAL  CORPORATION— Contract  With  Railway  to  Re- 
move Viaducts  and  Elevate  Tracks. — Where  a  city,  in  an  ordinance 
authorizing  a  railway  company  to  lay  tracks,  required  it  to  construct 
viaducts  at  certain  places  and  provided  for  the  construction  of  others 
in  the  future,  a  subsequent  ordinance  whereby  the  city  agrees  to  re- 
lease the  railway  company  from  liability  to  property  owners  for 
damages  growing  out  of  the  construction  of  the  viaducts,  if  the  com- 
pany will  remove  the  viaducts,  elevate  its  tracks,  and  do  other  things 
which  it  cannot  be  compelled  to  do,  is  valid.  As  a  contract,  it  is  not 
without  consideration;  and  while  it  may  promote  the  public  conve- 
nience and  advantage,  it  is  not  a  mere  exercise  of  the  police  power, 
(pp.  322.  323.) 

MUNICIPAL  CORPORATION— Contract  With  Railway  to  Re- 
move Viaducts  and  Elevate  Tracks. — A  contract  by  a  city  to  release 
a  railway  company  from  its  liability  to  property  owners  growing  out 
of  its  construction  of  viaducts,  if  the  company  will  remove  the  via- 
ducts, elevate  its  tracks,  and  do  other  things  which  it  cannot  be  com- 
pelled to  do,  does  not  violate  the  rule  that  a  municipal  corporation 
cannot  make  donations  to  individuals  or  corporations,     (p.  323.) 

MUNICIPAL  CORPORATION — Estoppel  to  Question  Ordi- 
nance.— Where  a  city  enacted  an  ordinance  whereby  it  agreed  with  a 
railway  company  that  it  would  release  the  company  from  liability  to 
property  owners  for  damages  from  viaducts  which  it  had  built  in  pur- 
suance of  a  prior  ordinance,  if  the  company  would  remove  these  via- 
ducts, elevate  its  tracks,  and  do  other  things  which  it  could  not  be 
compelled  to  do,  the  city  cannot  repudiate  its  obligation  under  this 
contract,  after  the  railway  company  has  acted  at  great  expense,  on 
the  ground  that  the  ordinance  was  not  published  as  required  by  law. 
(p.  326.) 

Loesch,  Scofield  &  Loesch,  for  the  appellant. 

Edward  J.  Brundage,  Charles  M.  Haft,  Oscar  H.  Olsen  and 
James  F.  Burns,  for  the  appellee. 

222  CARTWRIGHT,  J.     The  circuit  court  of  Cook  county 
entered  a    judgment  in  this  case  in  favor  of    the  city  of 
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Chicago,  the  appellee,  against  the  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  the  appellant,  for 
four  thousand  seven  hundred  dollars  and  costs,  and  the  trial 
judge  certified  that  the  suit  involved  the  validity  of  an  or- 
dinance of  the  city  of  Chicago,  and  in  his  opinion  the  public 
interest  was  such  that  the  appeal  from  the  judgment  should 
go  directly  to  this  court. 

The  judgment  was  for  moneys  paid  by  the  plaintiff  to 
property  owners  as  damages  to  their  lots  on  account  of  the 
construction  of  viaducts  over  the  tracks  of  the  defendant  at 
Western  and  Ashland  avenues,  and  the  facts  are  as  follows: 
On  April  1,  1872,  the  city  of  Chicago,  by  ordinance,  granted 
to  the  Columbus,  Chicago  and  Indiana  Central  Railway  Com- 
pany and  its  successors  the  right  to  lay  railroad  tracks  in 
certain  streets  on  condition  that  the  railway  company  should 
erect  and  maintain  viaducts  over  its  tracks  at  Halsted,  Sanga- 
mon, Lake  and  Madison  streets  within  one  year,  and  annually 
thereafter  erect  two  viaducts  over  its  tracks  at  such  street 
crossings  as  the  board  of  public  works  might,  on  or  before  the 
first  day  of  January,  designate,  and.  should  indemnify  and 
save  harmless  the  city  from  all  damages,  judgments,  decrees, 
costs  and  expenses  which  the  city  might  suffer  or  might  be 
recovered  against  it  by  reason  of  the  grant.  The  railway  com- 
pany ^-^  laid  its  tracks  and  complied  with  the  terms  of  the 
ordinance  by  erecting  the  viaducts  named  in  the  ordinance 
and  also  constructing  the  viaducts  in  question  over  the  tracks 
at  Western  and  Ashland  avenues,  as  directed  by  the  city. 
The  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company 
succeeded  the  Columbus,  Chicago  and  Indiana  Central  Rail- 
way Company  and  was  in  turn  succeeded  by  the  defendant. 
Certain  lot  owners  instituted  suits  against  the  city  for  dam- 
ages to  their  lots  occasioned  by  the  viaducts  at  Western  and 
Ashland  avenues.  The  railroad  company  was  not  a  party  to 
the  proceedings  and  was  not  notified  of  their  pendency,  and 
judgments  were  recovered  against  the  city.  On  August  28, 
1890,  the  city  brought  two  suits  against  the  Chicago,  St.  Louis 
and  Pittsburgh  Railroad  Company,  then  using  the  tracks,  for 
the  amounts  of  judgment^  aggregating  four  thousand  seven 
hundred  dollars,  recovered  against  the  city  by  such  lot  owners. 
Declarations  were  filed  on  November  7,  1890,  and  pleas  were 
filed  on  ]\Iarch  3,  1891,  but  nothing  further  was  done  Avith 
the  suits  for  about  nineteen  years.  On  February  11,  1901, 
the  city  council  passed  an  ordinance  for  the  elevation  of  the 
tracks  of  the  defendant,  and  the  Chicago  and  Northwestern 
Railway  Company,  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  and  the  ^letropolitan  West  Side  Elevated  Rail- 
road Company,  and  the  ordinance  was  approved  by  the  mayor 
on  the  same  day.  It  proposed  an  elevation  of  the  defendant's 
tracks  from  the  north  line  of  Fulton  street  northerly  and  east- 
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erly  to  the  west  line  of  Northwestern  avenue,  thence  easterly 
to  a  point  near  Ada  street,  and  provided  for  the  removal  of 
the  viaducts  at  Western  and  Ashland  avenues  by  the  defend- 
ant at  its  own  expense.  It  provided  for  the  vacation  of  por- 
tions of  streets  on  which  the  elevation  was  to  be  constructed, 
and  required  the  defendant,  in  lieu  thereof,  to  lay  out  and 
dedicate  a  street  thirty-three  feet  in  Avidth  from  Jackson 
boulevard  to  ]\Ionroe  street,  and  a  street  not  less  than  twenty- 
four  feet  wide  ^^'*  from  the  south  line  of  West  Harrison  street 
to  the  north  line  of  Harvard  street,  and  to  improve  the  same 
with  six-foot  cement  sidewalk,  curbstone,  and  vitrified  brick 
pavement  upon  a  cement  foundation,  and  to  remove  the  gas- 
pipes,  water-pipes,  lamp-posts,  sewer-pipes  and  other  under- 
ground improvements  from  the  parts  of  the  street  vacated. 
The  railway  company  was  to  remove  a  stone  wall  described 
in  the  ordinance  so  as  to  leave  a  public  alley  seventeen  feet 
in  width  and  improve  the  same,  and  waive  its  rights  under  the 
ordinance  of  April  1,  1872,  to  maintain  its  tracks  at  grade, 
subject  to  the  terms  and  conditions  of  said  ordinance.  In 
consideration  of  the  removal  of  the  viaducts  and  the  other 
things  to  be  done  by  the  railway  company  and  the  w^aiver  of 
its  rights  under  the  ordinance  of  April  1.  1872,  the  city  agreed 
to  release,  and  thereby  did  release  and  discharge,  the  defend- 
ant from  all  damages  and  claims  for  damages  which  then 
existed  or  might  thereafter  be  asserted  against  it,  and  from 
any  and  all  judgments  which  had  been  or  might  thereafter 
be  recovered  against  it  or  the  city,  arising  from  or  growing 
out  of  the  construction  of  the  viaducts  across  the  tracks  of 
the  defendant.  The  work  required  of  the  defendant  was  to 
be  done  at  its  own  expense,  under  the  superintendence  and 
subject  to  the  inspection  and  approval  of  the  commissioner  of 
public  works,  and  at  least  ten  days  before  the  commencement 
of  any  part  of  the  work  the  plans  and  specifications  were  to 
be  submitted  to  the  commissioner  for  his  examination.  The 
ordinance  provided  that  it  should  be  null  and  void  unless 
accepted  by  the  railroad  companies  within  ninety  days,  and 
that  it  should  be  in  force  and  effect  from  and  after  its  pas- 
sage, approval  and  publication.  The  ordinance  was  accepted, 
the  defendant  removed  the  Western  and  Ashland  avenue  via- 
ducts, the  commissioner  of  public  works  approved  the  plans 
and  specifications,  and  the  tracks  were  elevated  by  the  defend- 
ant and  the  streets  and  alley  laid  out,  dedicated  to  the  public 
and  improved.  The  defendant  ^"^  expended  eight  hundred 
and  forty  thousand  dollars  doing  the  work  required  of  it  by 
the  ordinance.  The  ordinance  was  published  in  the  council 
proceedings  of  February  11.  1901,  in  book  form,  but  was  not 
otherwise  published.  In  1909  the  two  suits  brought  by  the 
city  in  1890  were  consolidated  and  brought  to  trial  by  the 
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city.  A  jury  having  been  waived,  there  was  a  trial  before 
the  court,  and  the  judgment  appealed  from  was  rendered. 

The  agreement  created  by  the  ordinance  and  its  acceptance 
and  full  performance  thereof  by  the  defendant  having  been 
proved,  it  was  entitled  to  judgment  if  the  city  was  bound  by 
its  agreement,  and  the  claim  of  the  city,  which  was  sustained 
by  the  trial  court,  was  that  it  was  not  so  bound,  but  could 
repudiate  its  obligation  and  recover  under  the  original  or- 
dinance of  April  1,  1872.  It  is  argued  in  support  of  that 
claim  that  the  agreement  and  release  were  without  considera- 
tion and  therefore  void,  because  the  defendant  was  already 
bound  to  elevate  its  tracks  by  virtue  of  a  provision  in  the 
ordinance  of  1872  that  the  privileges  granted  should  be  sub- 
ject to  all  general  ordinances  then  or  thereafter  in  force  con- 
cerning railroads  in  the  city,  and  because  the  city  could 
compel  elevation  under  its  general  police  powers.  It  is  clear 
that  the  provision  of  the  ordinance  of  1872  that  the  defendant 
should  be  subject  to  general  ordinances  concerning  railroads 
had  no  relation  to  the  subject  of  elevation  of  the  tracks.  That 
subject  was  not  within  the  language  used,  and  the  ordinance 
made  specific  provision  for  securing  the  safety  of  the  public 
by  viaducts  over  the  tracks  which  were  to  be  laid  in  the  streets. 
It  is  equally  clear  that  the  defendant  had  not  become  bound 
to  elevate  its  tracks  merely  because  the  city  had  power  to 
compel  the  elevation  if  it  should  see  fit  to  exercise  the  power. 
If  the  defendant  had  become  legally  bound  to  elevate  its 
tracks  when  an  ordinance  should  be  passed  requiring  eleva- 
tion, it  was  not  so  bound  until  an  ordinance  was  passed,  and 
when  this  ordinance  was  passed,  it  was  not  ^^^  legally  bound 
to  elevate  them  except  in  accordance  with  the  terms  and  con- 
ditions of  the  ordinance.  The  ordinance  also  specified  things 
to  be  done  by  the  defendant  which  the  city  could  not  have 
compelled  under  the  police  power  or  any  other  power  which 
it  possessed,  and  the  argument  that  there  was  no  consideration 
for  the  agreement  is  baseless. 

Another  proposition  is  based  on  the  doctrine  that  the  city 
had  no  authority  to  contract  away  or  abrogate  its  police  power, 
but  could  at  any  time  make  such  police  regulations  as  might 
be  necessary  for  the  safety  of  the  persons  and  property  of 
the  public.  It  is  therefore  contended  that  the  city  could  at 
any  time  have  required  the  defendant  to  remove  the  viaducts 
and  elevate  its  tracks  without  any  condition,  leaving  it  still 
liable  for  the  damages  occasioned  by  the  viaducts,  and  that 
the  agreement  to  release  such  damages  was  illegal  and  void. 
Railroad  corporations  are  subject  to  police  regulations  in  the 
interest  of  the  public  safety  and  welfare,  and  power  has  been 
given  to  cities  to  do  certain  specific  things  in  the  exercise  of 
that  power  and  a  general  authority  to  pass  and  enforce  all 
necessary  police  ordinances,  and  to  pass  all  ordinances,  rules, 
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and  make  all  regulations  proper  or  necessary  to  carry  into 
effect  the  powers  granted  to  them.  But  the  legislature  cannot, 
under  the  guise  of  police  regulations,  arbitrarily  invade  per- 
sonal rights  or  private  property.  There  must  be  some  obvious 
and  real  connection  between  the  actual  provisions  of  police 
measures  and  their  assumed  purpose.  Counsel  also  lose  sight 
of  the  rule  of  law  that  Avhere  power  to  legislate  on  a  given 
subject  is  conferred  on  a  municipal  corporation  and  the  details 
of  the  legislation  are  not  prescribed  by  the  legislature,  it  is 
implied  that  the  power  will  be  reasonably  exercised.  Assum- 
ing that  the  elevation  of  railroad  tracks  comes  within  the 
general  police  power  with  which  cities  are  invested,  the  power 
is  given  in  general  terms,  and  an  ordinance  passed  for  that 
purpose  must  be  reasonable,  or  it  will  be  pronounced  invalid: 
City  of  Lake  ^ar  yjew  v.  Tate,  130  111.  247,  22  N.  E.  791; 
Hawes  v.  City  of  Chicago,  158  111.  653,  42  N.  E.  373,  30 
L.  R.  A.  225 ;  Wice  v.  Chicago  etc.  Ry.  Co.,  193  111.  351,  61 
N.  E.  1084,  56  L.  R.  A.  268;  Chicago  etc.  R.  R.  Co.  v.  City 
of  Carlinville,  200  111.  314,  93  Am.  St.  Rep.  190,  65  N.  E. 
730,  60  L.  R.  A.  391.  It  was  on  that  principle  that  the  court 
held  in  Toledo  etc.  Ry.  Co.  v.  City  of  Jacksonville,  67  111.  37, 
16  Am.  Rep.  611,  that  an  ordinance  requiring  a  railroad  com- 
pany to  keep  a  flagman  by  day  and  a  red  lantern  by  night 
at  a  railroad  crossing  where  it  was  not  required  for  public 
safety  was  unreasonable  and  void.  The  city  of  Chicago  could 
not  agree  not  to  exercise  the  police  power  when  required  for 
the  safety  and  welfare  of  the  public,  but,  on  the  other  hand, 
it  could  not  pass  an  ordinance,  under  its  general  authority, 
requiring  the  removal  of  viaducts  and  the  elevation  of  tracks 
where  there  was  no  proper  or  natural  connection  between  such 
a  change  of  the  tracks  and  the  public  safety,  welfare  or  con- 
venience. The  objects  of  viaducts  and  elevated  tracks  are 
the  same — i.  e.,  to  eliminate  grade  crossings  and  the  danger, 
delays  and  inconvenience  connected  with  them — and  there  is 
nothing  tending  to  show  that  elevated  tracks  would  be  any 
safer  for  the  public  than  viaducts.  The  viaducts  had  been 
built  in  pursuance  of  the  ordinance  of  1872  at  great  expense, 
and  other  viaducts  were  provided  for  by  that  ordinance.  If 
they  secured  the  public  safety,  an  ordinance  requiring  the  de- 
fendant to  tear  them  down  and  elevate  its  tracks  against  its 
will  would  necessarily  be  held  unreasonable  and  void  on  the 
same  ground  as  the  decision  in  Hawes  v.  Citv  of  Chicago,  158 
111.  653,  42  N.  E.  373,  30  L.  R.  A.  '225.  It  was  there  held 
to  be  unreasonable,  unjust  and  oppressive  to  compel  an  owner 
to  construct  and  pay  for  a  wood  sidewalk,  and,  when  it  was 
in  substantially  as  good  condition  as  when  first  built  and  in 
all  respects  safe,  convenient  and  sufficient  for  public  use  and 
travel,  to  take  it  up,  throw  it  away  and  put  down  a  different 
sidewalk  at  his  own  expense.     The  city  having  provided  for 
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the  public  safety,  according  to  the  judgment  of  the  city  au- 
thorities when  the  original  ordinance  was  ^^*  passed,  by  the 
viaducts  specified  therein  and  the  requirement  for  the  con- 
struction of  others  as  called  for,  an  ordinance  requiring  them 
to  be  torn  down  without  any  change  in  conditions  would  not 
have  been  a  legitimate  exercise  of  the  police  power,  and  it 
does  not  appear  that  any  new  contingency  had  arisen  requir- 
ing or  authorizing  any  such  action.  This  whole  argument, 
however,  does  not  apply  to  this  ordinance,  which  was  not 
merely  an  attempt  to  exercise  the  police  powers  by  the  com- 
pulsory elevation  of  the  railroad  tracks,  but  which  included 
agreements  on  the  part  of  the  defendant  to  procure  and  dedi- 
cate land  for  streets,  to  improve  the  same,  to  remove  a  stone 
wall  and  to  provide  a  public  alley  and  improve  that.  None 
of  these  things  could  have  been  compelled  by  ordinance  against 
the  will  of  the  defendant,  and  if  the  city  could  secure  these 
things  by  ordinance,  it  could  also  release  the  damages  as  a 
consideration.  There  was  no  attempt  by  the  ordinance  to 
compromise,  barter  or  exchange  the  police  power  for  anything 
else,  and  no  undertaking  to  limit  or  exercise  the  right. 

It  is  also  urged  that  the  city  could  only  exercise  the  police 
power  by  an  ordinance  compelling  the  elevation  of  the  tracks, 
and  that  the  exercise  of  the  power  by  an  ordinance  in  the 
nature  of  an  agreement  would  enable  the  city  to  suspend  the 
power  as  to  one  person  or  corporation  and  enforce  it  against 
other  persons  and  corporations.  We  had  before  us  an  or- 
dinance for  the  elevation  of  railroad  tracks  in  the  case  of  City 
of  Chicago  v.  Jackson,  196  111.  496,  63  N.  E.  1013,  1135,  which 
contained  mutual  agreements  and  conditions  on  the  part  of 
the  city  and  the  railway  company,  and  we  regarded  that 
ordinance  as  providing  for  the  improvement  by  agreement 
rather  than  by  the  order  or  command  of  the  city.  The  police 
power  must  be  employed  impartially  as  against  all  persons 
and  corporations  in  the  same  situation,  but  it  is  plain  that 
conditions  may  be  quite  unlike  as  between  different  railroads 
in  different  parts  of  the  same  city,  and  it  may  be  not  only 
desirable,  but  entirely  legitimate,  to  secure  ^^^  new  streets 
and  alleys  or  other  conveniences  for  the  city  upon  condition, 
as  Avas  done  in  this  case.  There  is  no  valid  objection  to  pro- 
moting the  public  advantage  and  convenience  by  such  condi- 
tions as  are  contained  in  this  ordinance,  and,  as  already 
pointed  out,  the  ordinance  was  not  a  mere  exercise  of  the 
police  power. 

The  fact  that  the  liability  of  the  defendant  to  pay  the 
damages  released  had  been  established  is  considered  of  im- 
portance by  counsel  for  the  city.  A  contract  like  the  one  in 
the  ordinance  of  1872  was  sustained  in  Chicago  etc.  R.  R.  Co. 
V.  City  of  Chicago,  134  111.  323,  25  N.  E.  514.  and  the  liability 
was  recognized  in  Chicago  etc.  Ry.  Co.  v.  City  of  Chicago, 
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183  111.  341,  55  N.  E.  648.  But  those  decisions  only  show 
that  there  was  something  to  be  released.  If  the  defendant 
had  remained  in  the  enjoyment  of  the  rights  conferred  by  the 
ordinance  of  1872,  and  the  damages  had  not  been  released,  it 
might  have  been  compelled  to  pay  them,  and  it  is  not  con- 
tended that  it  would  not  have  been  liable  for  them.  The  fact 
that  there  was  a  valid  claim  released  is  not  sufficient  to  im- 
peach the  release.  A  statement  of  the  amount  of  claims  for 
damages  and  the  cost  of  the  things  which  the  city  agreed  to 
do  in  the  ordinance  is  given  by  counsel  for  the  purpose  of 
showing  that  the  city  did  not  get  as  much  value,  aside  from 
the  cost  of  elevating  the  tracks,  as  what  it  surrendered. 
Whether  that  is  true  or  not  is  of  no  importance  on  the  ques- 
tion of  the  validity  of  the  agreement. 

It  is  argued  at  much  length  that  the  ordinance  was  void, 
for  the  reason  that  it  was  in  conflict  with  various  provisions 
of  the  constitution  and  statutes  and  a  general  ordinance  of 
the  city.  The  provisions  of  the  constitution  which  counsel  say 
were  violated  are  separate  section  2,  which  provides  that  no 
county,  city,  town,  township  or  municipality  shall  ever  become 
subscriber  to  the  capital  stock  of  any  railroad  or  private  cor- 
poration or  make  donation  to  or  loan  its  credit  in  aid  of  such 
corporation;  section  12  of  -^^  article  9,  which  prohibits  any 
municipal  corporation  from  becoming  indebted,  in  the  aggre- 
gate, exceeding  five  per  cent  of  the  value  of  the  taxable  prop- 
erty therein ;  and  section  23  of  article  4,  which  provides  that 
the  General  Assembly  shall  have  no  power  to  release  or 
extinguish,  in  whole  or  in  part,  the  indebtedness,  liability  or 
obligation  of  any  corporation  or  individual  to  the  state  or  any 
municipal  corporation  therein. 

Separate  section  2  does  not  disable  a  city  from  having  any 
dealings  with  railroad  corporations.  It  was  adopted  to  put 
a  stop  to  donations  and  subscriptions  to  capital  stock  in  aid 
of  projected  railroads  under  special  charters  giving  municipal- 
ities power  to  do  so.  The  section  prevented  such  donations 
and  subscriptions  under  authority  of  the  legislature,  and  was 
a  restraint  upon  the  legislative  power  to  authorize  them,  but, 
aside  from  such  acts,  a  municipality  was  never  authorized  to 
give  away  its  money  or  property.  Authorities  of  municipal 
corporations  have  no  power  to  make  donations  to  any  indi- 
vidual or  corporation,  but  the  revenues  are  to  be  held  for  cor- 
porate purposes:  Washingtonian  Home  v.  Citv  of  Chicago, 
157  111.  414,  41  N.  E.  893,  29  L.  R.  A.  798.  The  release  in 
this  case  was  not  a  donation,  but  was  an  exchange  of  one 
thing  for  another.  It  was  the  giving  up  of  the  liability  in 
consideration  of  benefits  received.  In  Town  of  Petersburg  v. 
Mappin,  14  111.  193,  56  Am.  Dee.  501,  it  was  held  that  although 
a  municipal  corporation  cannot  dispose  of  its  property  by 
way  of  gratuity,  the  town  had  power  to  settle  and  adjust 


324  135  American  State  Reports.  [Illinois, 

claims,  and  a  settlement  of  an  existing  controversy  by  the 
trustees,  in  good  faith,  bound  the  corporation.  Again,  in 
Aguew  V.  Brail,  124  111.  312,  16  N.  E.  230,  it  was  said  that  a 
city  council  has  no  power  to  squander  or  give  away  the  funds 
or  property  of  the  corporation,  but  that  it  may  settle  doubtful 
and  disputed  claims,  and  any  settlement  and  compromise  of  a 
doubtful  claim,  made  in  good  faith,  binds  the  city.  In  this 
case  the  city  secured  the  performance  by  the  ^^*  defendant 
of  things  that  it  could  not  have  demanded,  and  the  release 
was  in  no  sense  a  donation. 

The  connection  between  section  12  of  article  9,  limiting 
indebtedness,  and  the  ordinance  in  question,  is  not  apparent. 
The  plaintiff  proved  that  the  city  of  Chicago  was  indebted 
in  excess  of  five  per  cent  of  its  taxable  property,  and  the  argu- 
ment seems  to  be  that  if  the  defendant  had  not  been  released 
and  had  paid  into  the  treasury  the  damages  on  account  of 
the  viaducts,  the  city  would  have  had  that  much  more  money 
and  the  municipal  expenses  would  have  been  reduced  by  that 
amount.  We  are  unable  to  see  that  the  provision  has  any- 
thing to  do  with  this  matter,  or  that  a  compromise  by  which 
some  of  the  assets  were  given  up  in  consideration  of  benefits 
received  amounted  to  incurring  an  indebtedness. 

What  has  been  said  in  respect  to  making  donations  answers 
the  argument  under  section  23  of  article  4.  It  may  be  con- 
ceded that  if  the  General  Assembly  could  not  release  or  ex- 
tinguish a  liability  to  any  municipality  it  could  not  authorize 
the  municipality  to  do  the  same  thing;  but  that  would  not 
prohibit  a  city  council  from  giving  up  a  liability  in  consid- 
eration for  something  which  was  deemed  of  equal  or  greater 
value. 

The  statutes  which  counsel  say  were  violated  are  the  pro- 
visions of  the  charter  of  the  city  requiring  the  passage  of  an 
annual  appropriation  bill  in  the  first  quarter  of  each  fiscal 
year  and  prohibiting  expenditures  beyond  the  same.  We  can- 
not see  that  the  provision  for  an  appropriation  to  meet  the 
expenses  and  liabilities  of  the  city  has  any  relation  to  the 
release  in  question,  and  neither  has  the  ordinance  of  the  city 
requiring  contracts  for  any  work  or  other  public  improve- 
ment, where  the  expense  exceeds  five  hundred  dollars,  to  be 
let  to  the  lowest  bidder. 

The  ordinance  provided  that  it  should  take  effect  from  and 
after  its  passage,  approval  and  publication,  but  should  be 
null  and  void  if  the  railway  companies  should  not  accept 
^^^  the  same  within  ninety  days  and  undertake  to  do  the 
things  required  of  them  by  the  ordinance.  It  was  published 
in  a  book,  from  which  it  was  read  on  the  trial,  but  the  book 
was  the  proceedings  of  the  city  council,  and  the  publication 
was  not  such  as  is  required  by  statute:  Bullis  v.  City  of 
Chicago,  235  111.  472,  85  N.  E.  614.     There  was  nothing  in 
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the  ordinance,  so  far  as  the  railway  companies  were  concerned, 
which  made  publication  nec^,ssary  under  the  statute,  but  it 
contained  a  section  imposing  a  penalty  of  five  dollars  on  any 
individual  trespassing  on  the  elevated  tracks.  It  is  contended 
that  for  want  of  publication  as  required  by  the  statute  the 
city  could  repudiate  its  part  of  the  agreement,  and  that  a 
disregard  of  duty  to  publish  the  ordinance  could  be  taken 
advantage  of  after  full  performance  on  the  part  of  the  de- 
fendant. As  between  the  city  and  the  railway  companies  the 
ordinance  %Yas  a  proposition  on  the  part  of  the  city  which  the 
companies  were  permitted  to  accept  within  ninety  days,  and 
the  ordinance  was  accepted,  the  viaducts  were  torn  down, 
and  large  sums  of  money  were  expended  by  the  defendant  in 
compliance  with  the  ordinance.  Plans  for  the  work  were  filed 
with  the  commissioner  of  public  works  and  approved  by  him. 
the  new  streets  and  alleys  were  acquired,  dedicated  and  im- 
proved, and  to  permit  the  city  to  avail  itself  of  all  the  benefits 
conferred  and  repudiate  its  obligations  would  be  to  accomplish 
a  fraud.  If  an  ordinance  is  not  within  the  powers  conferred 
upon  a  city,  the  city  authorities  can  neither  make  it  nor  ratify 
it,  and  the  city  cannot  be  estopped  from  disputing  any  obli- 
gation created  by  it.  But  a  city  is  not  entirely  exempt  from 
all  the  rules  of  honesty  and  fair  dealing  that  are  applicable 
to  individuals  and  private  corporations.  If  a  city  may  law- 
fully exercise  a  power,  it  may  be  equitably  estopped  to  ques- 
tion the  validity  of  its  exercise  on  account  of  the  manner  in 
which  it  is  done  or  the  lack  of  required  formalities,  as  right 
and  justice  may  require :  Chicago  etc.  Ry.  Co.  v.  People,  91 
111.  251;  City  233  of  Chicago  v.  Carpenter,  201  111.  402,  66 
N.  E.  362;  People  v.  Blocki,  203  111.  363,  67  N.  E.  809; 
Village  of  Winnetka  v.  Chicago  etc.  Ry.  Co..  204  111.  297,  68 
N.  E.  407;  Village  of  London  Mills  v.  White,  208  111.  289, 
70  N.  E.  313.  The  defendant  was  bound  to  know  what  acts 
the  city  could  lawfully  perform  and  what  it  was  prohibited 
by  law  from  performing,  but  it  knew  that  the  city  had  a  right 
to  pass  the  ordinance  and  make  the  contract,  and  the  city 
assumed  that  every  step  had  been  taken  necessary  to  make  a 
valid  contract.  The  conduct  of  the  city  amounted  to  a  rep- 
resentation that  the  ordinance  was  in  force,  and  that  repre- 
sentation was  necessarily  made  with  knowledge  of  the  facts, 
and  there  was  no  evidence  that  the  defendant  had  any  knowl- 
edge of  the  truth.  The  action  of  the  city  was  with  the  intent 
that  the  ordinance  should  be  acted  upon,  and  it  was,  in  fact, 
acted  upon.  To  permit  the  city  now  to  say  that  it  neglected 
publication  of  the  ordinance  would  be  a  fraud,  which  the  law 
ought  not  to  permit.  There  is  no  ground  for  a  distinction 
between  this  case  and  that  of  the  village  of  London  Mills, 
which  had  power  to  grant  the  privilege  of  using  the  streets 
and  alleys  for  telephone  purposes  by  ordinance  but  granted 
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such  permission  by  resolution.  After  the  resolution  had  been 
acted  on,  it  was  held,  in  accordance  Avith  City  of  Quincy  v. 
Chicago  etc.  R.  R.  Co.,  92  111.  21,  that  the  village  could  not 
be  heard  to  say  that  an  ordinance  was  necessary:  Village  of 
London  Mills  v.  White,  208  111.  289,  70  N,  E.  313.  Consider- 
ing the  ordinance  in  the  light  of  a  contract,  it  might  well  be 
held  that  publication  was  waived  by  the  city,  but  we  think 
it  was  estopped  to  say  that  the  ordinance  was  not  in  force 
when  acted  upon  by  both  parties.  The  question  is  not  the 
same  as  it  would  have  been  if  the  city  had  been  prosecuting 
an  individual  for  trespassing  on  the  tracks,  when  the  city 
would  have  been  bound  to  prove  all  the  steps  necessary  to  fix 
the  liability.  The  defendant  presented  a  complete  defense  to 
the  suit,  and  the  ^^"^  rulings  of  the  court  on  the  proposition 
of  law  submitted  were  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
circuit  court. 


The  Validity  of  Municipal  Ordinances  Regulating  Hallways  is  the  sub- 
ject of  a  note  to  People  v.  Detroit  United  Eailway,  104  Am.  St.  Eep. 
636. 


SIFFORD  V.  CUTLER. 

[244  111.  234,  91  N.  E.  428.] 

ADMINISTRATION  —  Land  of  Decedent  Subject  to  Sale. — 
Under  the  Illinois  statutes  an  administrator  can  petition  to  sell  only 
the  real  estate  to  which  the  decedent  "had  claim  or  title"  at  the  time 
of  his  decease,     (p.  327.) 

FRAUDULENT  CONVEYANCE.— As  Between  the  Parties  to  a 
fraudulent  conveyance  the  deed  is  valid,  and  the  grantor  retains  no 
legal  or  equitable  interest  in  the  property.  Only  creditors  can  ques- 
tion the  transaction,     (pp.  327,  328.) 

ADMINISTRATOR  —  Action  to  Avoid  Decedent's  Fraudulent 
Deed. — An  administrator  cannot  bring  an  action  to  set  aside  a  con- 
veyance of  his  intestate  on  the  ground  that  it  was  fraudulent  as 
against  creditors.  And  his  authority  in  this  respect  is  not  enlarged 
by  a  statute  authorizing  him  to  sell  land  to  which  the  deceased  "had 
claim  or  title"  at  the  time  of  his  death,     (pp.  328,  329.) 

Richard  Peery,  for  the  plaintiff  in  error. 

James  Linglfe  and  H.  F.  Bussey,  for  the  defendants  in  error. 

23*  COOKE,  J.  This  is  a  petition  filed  in  the  county  court 
of  Union  county  by  the  defendant  in  error,  the  administrator 
of  the  estate  of  Malinda  Craver,  deceased,  to  sell  real  estate 
to  pay  the  debts  of  his  intestate.  It  discloses  that  the  per- 
s'^nal  property  is  insufrudcnt  to  pay  the  debts,  and  asks,  in 
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addition  to  an  order  for  a  sale  of  the  real  estate  of  which 
the  intestate  died  seised,  to  have  an  alleged  fraudulent  con- 
veyance made  by  the  deceased  in  her  lifetime  to  Mattie  Cutler, 
the  plaintiff  in  error,  set  aside  as  in  fraud  of  the  creditors  of 
the  estate  and  the  lands  thereby  conveyed  sold.  The  petition 
alleges  that  this  conveyance  to  the  plaintiff  in  error  was  made 
a  few  days  prior  to  the  death  of  Malinda  Craver  without  con- 
sideration, and  at  a  time  when  the  remainder  of  her  real  es- 
tate, together  with  her  personal  property,  was  insufficient  to 
pay  her  indebtedness.  Mattie  Cutler  demurred  to  the  peti- 
tion and  the  demurrer  was  overruled.  She  then  filed  her  an- 
swer, denying  that  petitioner  was  entitled  to  any  part  of  the 
relief  prayed.  Upon  a  hearing  the  court  entered  a  decree, 
in  which  it  was  found  that  there  was  not  sufficient  personal 
property  to  pay  the  debts ;  that  the  conveyance  from  Malinda 
Craver  to  plaintiff  in  error  was  without  consideration  and 
void  as  to  creditors.  The  decree  then  ordered  said  conveyance 
set  aside  as  to  the  administrator  and  the  creditors  of  the  estate, 
and  ordered  the  sale  of  all  the  real  estate  described  in  the 
petition,  including  that  which  had  been  so  conveyed  to  plain- 
tiff in  error.  This  decree  is  brought  to  this  court  for  review 
on  the  part  of  Mattie  Cutler  by  a  writ  of  error. 

While  the  right  of  an  administrator  to  institute  proceed- 
ings to  set  aside  the  fraudulent  conveyance  of  his  intestate  is 
not  directly  questioned  by  the  assignments  of  error,  it  was 
put  in  issue  by  the  pleadings,  and  a  correct  determination  of 
the  matters  involved  will  require  that  question  to  be  passed 
upon.  In  an  ordinary  petition  by  an  administrator  to  sell 
real  estate  no  freehold  is  involved,  and  the  appeal  ^^^  must 
be  reviewed  by  the  appellate  court,  either  on  appeal  or  writ 
of  error.  In  this  case  the  title  of  plaintiff  in  error  is  directly 
involved,  and  the  same  question  is  presented  as  though  the 
grantor  had  brought  an  action  in  her  lifetime  to  recover  the 
freehold. 

Under  our  statute  an  administrator  or  executor  can  petition 
only  to  sell  the  real  estate  to  which  the  decedent  "had  claim 
or  title ' '  at  the  time  of  his  decease :  In  re  Estate  of  Stahl, 
227  111.  529,  81  N.  E.  531.  It  is  a  well-settled  principle  of 
law  that  as  between  the  parties  to  a  fraudulent  conveyance 
the  deed  is  valid  and  binding,  and  the  grantor  retains  no 
legal  or  equitable  interest  in  the  property  conveyed.  It  is 
only  creditors  who  can  question  the  fairness  of  the  transac- 
tion. The  right  of  an  administrator  to  bring  an  action  to  set 
aside  the  conveyance  of  his  intestate  on  the  ground  that  it  was 
fraudulent  has  never  been  recognized  in  this  state.  As  to 
such  a  conveyance  the  administrator  stands  in  the  shoes  of  his 
intestate,  and  it  cannot  be  contended  that  the  deceased  could 
have  maintained  such  an  action  in  his  lifetime. 

In  Beebe  v.  Saulter,  87  111.  518,  it  was  held  that  a  purchaser 
at  an  administrator's  sale  of  real  estate  to  pay  debts  could  not 
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maintain  a  Bill  in  chancery  to  set  aside  as  fraudulent  a  deed 
made  by  the  decedent  in  his  lifetime,  for  the  reason  that,  the 
decedent  having  had  no  title  or  claim  of  title  at  the  time  of 
his  death,  there  was  nothing  for  his  administrator  to  sell. 

In  the  case  of  White  v.  Russell,  79  111.  155,  a  bill  in  chan- 
cery was  filed  in  the  circuit  court  by  one  of  the  creditors  of 
an  insolvent  estate,  seeking  to  have  a  fraudulent  eonvej'ance 
of  real  estate  set  aside  as  to  him.  It  was  contended  there  that 
as  the  creditor's  claim  had  been  allowed  against  the  estate, 
an  application  by  the  administrator  was  the  only  mode  by 
which  the  decedent's  interest  in  land  could  be  reached.  In 
commenting  upon  the  general  rule  that  proceedings  for  the 
sale  of  real  estate  to  pay  debts  ^^"^  must  be  by  the  adminis- 
trator, this  court  said,  referring  to  such  rule :  ' '  But  it  has  its 
limitations,  as,  where  a  debtor  in  his  lifetime  makes  a  fraudu- 
lent convej'ance  to  hinder  or  delay  his  creditors,  such  a  con- 
veyance, although  void  as  to  creditors,  is  binding  on  his  heirs 
and  representatives.  Neither  his  heirs,  executors  nor  his  ad- 
ministrators can  maintain  a  bill  to  set  aside  the  conveyance, 
as  it  is  binding  on  them.  This  being  true,  the  only  mode  of 
reaching  siieh  property  is  by  a  bill  filed  by  one  or  more  of  the 
creditors  of  the  estate." 

In  the  earlier  case  of  Choteau  v.  Jones,  11  111.  300,  50  Am. 
Dec.  460,  in  passing  upon  the  same  question,  it  was  said:  "It 
is  contended  that  an  administrator  may,  for  the  benefit  of 
creditors,  impeach  a  voluntary  conveyance  made  by  his  in- 
testate. We  are  satisfied  that  this  position  cannot  be  sus- 
tained. An  administrator  is  authorized  by  statute,  after  he 
has  exhausted  the  personal  estate  in  the  payment  of  debts,  to 
apply  to  the  circuit  court  and  obtain  leave  to  sell  so  much  of 
the  real  estate  of  which  the  intestate  'died  seised'  as  will  be 
sufficient  to  discharge  the  residue  of  the  debts.  John  Rice 
Jones  did  not  die  seised  of  the  premises  in  question.  The  title 
had  forever  passed  out  of  him.  The  deed  was  binding  upon 
all  the  world  but  creditors  and  subsequent  bona  fide  pur- 
chasers. They  alone  could  defeat  the  estate  of  the  grantees. 
The  deed  was  good  against  the  heirs  and  personal  representa- 
tives of  the  grantor.  The  former  could  take  no  greater  estate- 
than  their  ancestor  had;  the  latter  could  assert  no  greater  right 
than  his  intestate  might  have  done.  An  administrator  is  not 
the  agent  or  trustee  of  creditors  for  the  purpose  of  avoiding 
a  fraudulent  conversance.  He  is  the  representative  of  the  in- 
testate and  succeeds  to  his  rights  and  interests.  He  stands  in 
his  place  and  is  bound  by  his  acts.  Whatever  was  binding  on 
the  intestate  is  binding  on  his  administrator.  He  is  clothed 
with  no  greater  power  than  the  intestate  possessed.  He  can 
no  more  call  in  question  a  voluntary  deed  than  could  ^^^  the 
intestate  himself.  His  powers,  in  the  absence  of  statutory 
regulation,  are  confined  to  the  personal  estate.  His  authority 
to  sell  the  real  estate  is  derived  from  statute,  and  that  restricts 
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him  to  real  estate  of  which  the  intestate  was  seised  at  the  time 
of  his  death — in  other  words,  to  such  real  estate  as  the  intes- 
tate, while  in  life,  had  the  right  to  alien  and  convey." 

The  statute  referred  to  in  the  decision  of  the  latter  case 
was  not  the  same  as  the  statute  now  in  force,  but  the  effect 
of  it  was  the  same  so  far  as  the  determination  of  this  question 
is  concerned.  That  statute  provided  that  the  administrator 
might  sell  so  much  of  the  real  estate  of  which  the  intestate 
"died  seised"  as  would  be  sufficient  to  discharge  the  indebted- 
ness, whereas  the  present  statute  provides  that  the  adminis- 
trator may  sell  so  much  of  the  real  estate  to  which  the  intestate 
"had  claim  or  title"  as  may  be  necessary  to  satisfy  the  in- 
debtedness. The  amendment  of  1887  to  section  101  of  the 
administration  act  did  not  so  enlarge  the  powers  of  an  admin- 
istrator as  to  enable  him,  in  a  petition  to  sell  real  estate  to 
pay  debts,  to  have  declared  as  fraudulent,  and  set  aside  as  to 
him  and  the  creditors  of  the  estate,  a  voluntary  conveyance 
of  real  estate  made  by  his  intestate.  It  cannot  be  contended 
that  were  Malinda  Graver  living,  she  would  have  the  right  to 
have  set  aside  as  fraudulent  her  voluntary  conveyance  to 
plaintiff  in  error.  Her  administrator  has  no  greater  rights 
in  that  particular  than  she  would  have  if  living. 

The  decree  of  the  county  court  in  setting  aside  the  convey- 
ance to  plaintiff  in  error  and  ordering  the  land  conveyed  to 
her  to  be  sold  was"  erroneous,  and  must  be  reversed.  Under 
this  view  of  the  case  it  will  not  be  necessary  to  note  the  other 
points  raised  by  plaintiff  in  error. 

The  decree  of  the  county  court  is  reversed  and  the  cause  is 
remanded. 
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I.     General  Validity  and  Effect  of  Fraudulent  Conveyances. 

Conveyances  in  fraud  of  creditors  are  frequently  declared  to  be 
void,  both  in  the  opinioas  of  courts  and  in  the  enactment  of  legisla- 
tures. But  here,  as  in  many  other  instances,  judges  and  legislators 
use  the  term  "void"  without  thought  of  its  real  signifi<5ance.  A  con- 
veyance in  fraud  of  the  grantor's  creditors  is  not  void.  Even  as 
against  his  creditors,  it  is  merely  voidable  at  their  option,  while,  as 
between  the  parties  and  their  privies,  it  ordinarily  is  valid  and  bind- 
ing. The  law  affords  no  remedy  to  either  of  them,  if  in  pari  delicto, 
either  to  disturb  or  enforce  the  conveyance.  The  grantor  himself 
cannot  rescind  the  conveyance,  neither  can  he  invoke  the  power  of  a 
court  to  restore  him  to  his  previous  status.  Courts  have  quite  enough 
judicial  labor  of  a  legitimate  character  to  occupy  their  time  without 
attempting  to  relieve  persons  of  the  direct  consequences  of  their  own 
wrongdoing.  Nor  are  courts  instituted  or  established  for  such  pur- 
poses. Hence,  they  leave  a  fraudulent  grantor  where  they  find  him: 
Yeend  v.  Weeks,  104  Ala.  331,  53  Am.  St.  Eep.  50,  16  South.  165; 
Kirby  v.  Eaynes,  138  Ala.  194,  100  Am.  St.  Eep.  39,  35  South,  118; 
Jolly  V.  Graham,  222  111.  550,  113  Am.  St.  Eep.  435,  78  N.  E.  919; 
Mallow  V.  Walker,  115  Iowa,  238,  91  Am.  St.  Eep,  158,  88  N.  W.  452; 
Wipfler  V.  Detroit  Pattern  Works,  140  Mich.  677,  112  Am.  St.  Eep, 
430,  104  N.  W.  545;  Charles  v.  White,  214  Mo.  187,  127  Am.  St.  Eep. 
874,  112  S.  W.  545,  21  L.  E.  A.,  N.  S.,  481;  Tudor  v.  Tudor,  80  Vt. 
220,  130  Am.  St.  Eep.  977,  67  Atl.  539;  Hyman  v.  Landry,  135  Wis. 
598,  128  Am,  St.  Eep.  1044,  116  N.  W.  326. 

II.    Bight  of  Executor  or  Administrator  to  Possess  or  Recover  Prop- 
erty, 
a.    Rule  That  Administrator  cannot  Recover  Property. — Since  the 

grantor  is  bound  by  his  fraudulent  conveyance,  many  courts  have 
concluded  that  after  his  death  his  executors  or  administrators  are  also 
bound.  Certainly  they  cannot  attack  the  conveyance  or  recover  the 
property  for  the  benefit  of  the  heirs,  devisees  or  legatees,  for  the 
position  of  the  latter  is  no  more  favorable  than  was  that  of  their  an- 
cestor or  testator.  They  cannot  question  the  conveyance  themselves, 
nor  can  the  executor  or  administrator  in  their  behalf:  Jolly  v.  Graham, 
222  111.  550,  113  Am,  St.  Eep.  435,  78  N.  E.  919;  Hess  v.  Hess'  Admr., 
19  Ind.  238;  Garner  v.  Graves,  54  Ind.  188;  Smith's  Admr.  v.  Smith, 
9  Ky.  Law  Eep.  650;  Schwalber  v.  Ehman,  62  N.  J.  Eq.  314,  49  Atl. 
lOSo;  Love  v.  Dierkes,  16  Abb.  N,  C.  47;  Gilleland  v.  Failing,  5  Denio, 
308;  Mulloy  v.  Young,  10  Humph,  298.  But  many  authorities  go 
further,  and  affirm  that  the  executor  or  administrator  cannot  sue  to 
set  aside  the  transfer  or  conveyance,  or  to  recover  the  property, 
whether  it  is  personalty  or  realty,  for  the  benefit  of  creditors,  even 
though  the  estate  is  insolvent.  According  to  this  theory  the  executor 
or  administrator  can  maintain  no  suit,  in  respect  to  the  property  con- 
veyed, that  the  testator  or  intestate  could  not  have  maintained.  He 
does  not  represent  the  creditors  in  the  matter  of  such  property,  is 
not  their  agent  or  trustee,  and  cannot  pursue  and  condemn  the  prop- 
erty for  the  satisfaction  of  their  debts.  They  must  do  this  for  them- 
selves: Marler  v.  Marler,  6  Ala.  367;  Eoden  v.  Murphy,  10  Ala,  804; 
Davis  V.  Swanson,  54  Ala.  277,  25  Am.  Rep.  678;  Eubanks  v.  Dobbs, 
4  Ark.  173;  Crosby  v.  De  Graffenrcid,  19  Ga.  290;  Anderson  v.  Brown, 
72  Ga.  713;  Choteau  v.  Jones,  11  111.  300,  50  Am,  Dec.  460;  Harmon 
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V.  Harmon,  G3  111.  512;  Majorowicz  v.  Payson,  153  111.  484,  39  N.  E. 
827;  Sifford  v.  Cutler,  244  111.  235,  ante,  p.  326,  91  N.  E.  428;  Eads 
V.  Mason,  16  111.  App.  545;  Ellis  v.  Petty,  51  111.  App.  636;  Dearth  v. 
Bute,  71  111.  App.  487;  Eichardson  v.  Eanson,  99  111.  App.  258;  Com- 
monwealth V.  Eichardson,  8  B.  Mon.  81;  Van  Wiekle  v.  Calvin,  23 
La.  Ann.  205;  Kinnemon  v.  Miller,  2  Md.  Ch.  407;  Armstrong  v. 
Stovall,  26  Miss.  275;  Snodgrass  v.  Andrews,  30  Miss.  472,  64  Am. 
Dec.  169;  Gully  v.  Hull,  31  Miss.  20;  Winn  v.  Barnett,  31  Miss.  653; 
McLaughlin  v.  McLaughlin's  Admr.,  16  Mo.  242;  Brown's  Admr.  v. 
Finley,  18  Mo.  375;  George  v.  Williamson,  26  Mo.  190,  72  Am.  Dec. 
203;  Merry  v.  Proemon,  44  Mo.  518;  Hall  v.  Callahan,  66  Mo.  316; 
Stam  V.  Smith,  183  Mo.  464,  81  S.  W.  1217;  Hayes  v.  Fry,  110  Mo. 
App.  20,  83  S.  W.  772;  Osborne  v.  Moss,  7  Johns.  161,  5  Am.  Dec.  252; 
Ordronaux  v.  Helie,  3  Sand.  Ch.  512;  Burton  v.  Fairinholt,  86  N.  C. 
260;  Estes  v.  Howland,  15  E.  I.  127,  23  Atl.  624;  Gardner  v.  Gardner, 
17  E.  I.  751,  24  Atl.  785;  King  v.  Clarke,  2  Hill  Eq.  611;  Gilliam  v. 
Spence,  6  Humph.  160;  Lassiter  v.  Cole,  8  Humph.  621;  Avery  v. 
Avery,  12  Tex.  54,  62  Am.  Dec.  513;  Connell  v.  Chandler,  13  Tex.  5, 
02  Am.  Dec.  545;  Willis  v.  Smith,  65  Tex.  656;  Wilson  v.  Demander, 
71  Tex.  603,  9  S.  W.  678;  Lemp  Brewing  Co.  v.  La  Eose,  20  Tex.  Civ. 
App.  575,  50  S.  W.  460;  Burges  v.  New  York  Life  Ins.  Co.  (Tex.  Civ. 
App.).  53  S.  W.  602;  Peaslee  v.  Barney,  1  D.  Chip.  331,  6  Am.  Dec. 
743;  Martin's  Admr.  v.  Martin,  1  Vt.  91,  18  Am.  Dec.  675;  Thomas 
v.  Soper,  5  Munf.  28;  Spooner's  Admr.  v.  Hilbish's  Exr.,  92  Va.  333, 
23  S.  E.  751;  note  to  Whitworth  v.  Thomas,  3  Am.  St.  Eep.  740. 

A  leading  case  on  this  question  is  Choteau  v.  Jones,  11  111.  300,  50 
Am.  Dec.  460,  from  which  the  following  is  an  extract:  "It  is  contended 
that  an  administrator  may,  for  the  benefit  of  creditors,  impeach  a  vol- 
untary conveyance  made  by  his  intestate.  We  are  satisfied  that  this 
position  cannot  be  sustained.  An  administrator  is  authorized  by  stat- 
ute, after  he  has  exhausted  the  personal  estate  in  the  payment  of 
debts,  to  apply  to  the  circuit  court,  and  obtain  leave  to  sell  so  much 
of  the  real  estate  of  which  the  intestate  'died  seised  '  as  will  be  suffi- 
cient to  discharge  the  residue  of  the  debts.  John  Eice  Jones  did  not 
die  seised  of  the  premises  in  question.  The  title  had  forever  passed 
out  of  him.  The  deed  was  binding  upon  all  the  world  but  creditors 
and  subsequent  bona  fide  purchasers.  They  alone  could  defeat  the  es- 
tate of  the  grantees.  The  deed  was  good  against  the  heirs  and  per- 
sonal representatives  of  the  grantor.  The  former  could  take  no 
greater  estate  than  their  ancestor  had;  the  latter  could  assert  no 
greater  right  than  his  intestate  might  have  done.  An  administrator 
is  not  the  agent  or  trustee  of  creditors,  for  the  purpose  of  avoiding 
a  fraudulent  conveyance.  He  is  the  representative  of  the  intestate, 
and  succeeds  to  his  rights  and  interests.  He  stands  in  his  place,  and 
is  bound  by  his  acts.  Whatever  was  binding  on  the  intestate  is  bind- 
ing on  his  administrator.  He  is  clothed  with  no  greater  power  than 
the  intestate  possessed.  He  can  no  more  call  in  question  a  voluntary 
deed  than  could  the  intestate  himself.  His  powers,  in  the  absence 
of  statutory  regulation,  are  confined  to  the  personal  estate.  His  au- 
thority to  sell  real  estate  is  derived  from  statute,  and  that  restricts 
him  to  real  estate  of  which  the  intestate  was  seised  at  the  time  of  his 
death;  in  other  words,  to  such  real  estate  as  the  intestate,  while  in 
life,  had  the  right  to  alien  and  convey." 

Another   leading   case   is   Crawford's   Admr.   v.   Lehr,   20   Kan.   509, 
where  Judge  Valentine  said:   "Nearly  all  the  authorities  are  against 
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the  power  of  the  administrator  to  sell,  or  to  recover  from  the  fraudu- 
lent vendee,  or  to  use  as  assets  of  the  estate  (without  the  consent  of 
the  fraudulent  A^endee)   property  which  had  previously  been   sold  by 

the  deceased  to  defraud  his  creditors All  the  authorities  hold 

(except  where  there  are  express  statutes  to  the  contrary)  that  when 
a  person  conveys  his  property,  real  or  personal,  for  the  purpose  of 
defrauding  his  creditors,  the  conveyance  is  good  and  binding  upon 
him,  and  upon  all  his  representatives,  whether  such  representatives  be 
his  agents,  his  executors,  his  administrators,  or  his  heirs.  As  to  him 
and  all  his  representatives,  the  title  to  the  property  has  passed  irrev- 
ocably, except  with  the  consent  of  the  fraudulent  vendee.  The  sale 
or  conveyance  is  void  only  as  against  the  creditors  of  the  fraudulent 
vendor,  and  is  not  void  as  against  him  and  his  representatives.  The 
authorities  above  cited  hold  that  the  administrator  is  the  representa- 
tive of  the  deceased  alone,  and  is  not  the  representative  of  his  cred- 
itors; and  hence  it  follows,  as  they  hold,  that  the  administrator  can- 
not do  any  act  to  disturb  any  sale  or  conveyance  made  by  his  intes- 
tate for  the  purpose  of  defrauding  creditors.  Of  course,  each  cred- 
itor has  the  right  to  treat  such  a  sale  or  conveyance  as  void  to  the 
extent  of  his  debt.  But  the  administrator,  not  being  the  represent- 
ative of  the  creditors,  but  representing  an  antagonistic  interest  to- 
them,  cannot  found  any  action  or  right  of  action  upon  their  rights." 

This  doctrine  has  not,  as  we  shall  presently  see,  been  accepted  by 
some  courts,  and  in  various  states  has  been  materially  modified  by 
statute.  But  where  it  prevails,  property  fraudulently  disposed  of  by 
the  decedent  in  his  lifetime  is  not  assets  of  the  estate  (Dorsey  v. 
Smithson,  6  Har.  &  J.  61;  Willis  v.  Smith,  65  Tex.  656;  Backhouse  v. 
Jett,  Fed.  Cas.  No.  710,  1  Brock.  500),  unless  the  grantee  relinquishes 
his  title  (Warren  v.  Hall,  6  Dana,  450;  Sharp  v.  Caldwell,  7  Humph. 
415),  and  the  executor  or  administrator  is  not  required  to  inventory- 
it:  Gardner  v.  Gardner,  17  E.  I.  751,  24  Atl.  785.  Even  if  he  himself 
is  one  of  the  defrauded  creditors,  he  cannot,  in  his  representative 
capacity,  sue  to  avoid  the  transfer:  Coltraine  v.  Causey,  38  N.  C.  246, 
42  Am.  Dec.  168;  Moody  v.  Fry,  3  Humph.  567;  Tierney  v.  Corbett, 
2  Mackey,  264. 

b.  Rule  That  Administrator  can  Eecover  Property. — The  foregoing 
authorities  overlook  the  fact  that  an  executor  or  administrator  acts  in 
a  dual  capacity.  He  represents  the  decedent  and  the  heirs  and 
devisees,  it  is  true,  but,  under  the  comprehensive  probate  system  of 
modern  times,  he  represents  the  creditors  also.  It  is  his  duty  to  col- 
lect and  preserve  the  assets  of  the  estate,  in  the  interests  of  creditors 
first,  and  next  in  the  interests  of  the  heirs  and  devisees;  If  the  estate 
is  solvent,  the  heirs  and  devisees  have  an  interest  as  distributees;  but 
if  the  estate  is  insolvent,  their  interest  is  technical  merely,  practi- 
cally no  interest  at  all,  and  the  executor  or  administrator  becomes 
trustee  for  the  creditors,  in  which  case  he  is  emphatically  their  repre- 
sentative. The  executor  or  administrator,  then,  represents  both  the 
creditors  and  the  heirs  or  devisees,  but  primarily  he  represents  the 
former;  and  if  the  estate  is  insolvent,  he  may  well  be  likened  to  a 
receiver,  or  the  assignee  of  a  bankrupt,  or  the  assignee  for  the  benefit 
of  creditors.  In  his  capacity  as  representative  of  the  heirs  and 
devisees,  he  is  bound  by  the  fraudulent  conveyance  of  the  decedent; 
while  in  his  capacity  as  representative  of  the  creditors,  he  is  not  so 
bound,  but  may  sue  to  set  aside  the  conveyance  and  apply  the  pro- 
ceeds to  the  payment  of  the  claims  of  creditors,  provided  that  other- 
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-wise  there  is  an  insufRciency  of  assets.  Indeed,  it  is  his  duty  to  do 
so,  for,  as  between  the  creditors  and  the  decedent,  the  property  re- 
mained the  decedent's  and  has  become  assets  of  his  estate,  subject  to 
his  debts.  And  this  doctrine  is  highly  salutary  in  practice,  obviating, 
^s  it  does,  multiplicity  of  suits  and  the  splitting  up  of  the  adminis- 
tration between  creditors  and  the  personal  representative:  Andruss 
V.  Doolittle,  11  Conn.  283;  Bassett  v.  McKenna,  52  Conn.  437;  Hess  v. 
Hess'  Admr.,  19.1nd.  238;  Martin  v.  Bolton,  75  Ind.  295;  Johnson  v. 
Jones,  79  Ind.  1-41;  Mallow  v.  Walker,  115  Iowa,  238,  91  Am.  St.  Eep. 
158,  88  N.  W.  452;  Sullice  v.  Grandenigo,  15  La.  Ann.  582;  McLean 
V.  Weeks,  61  Me.  277;  Frost  v.  Libby,  79  Me.  56,  8  Atl.  149;  Dunbar 
V.  Kelly,  189  Mass.  390,  75  N.  E.  740;  Dorsey  v.  Smithson,  6  Har.  & 
J.  61;  Beith  v.  Porter,  119  Mich.  365,  75  Am.  St.  Eep.  402,  78  N.  W. 
336;  Everett  v.  Eead,  3  N.  H.  55;  Janvrin  v.  Curtis,  63  N.  H.  312; 
Preston  v.  Cutter,  64  N.  H.  461,  13  Atl.  874;  Clark  v.  Clough,  65  N.  H. 
43,  23  Atl.  526;  Matthews  v.  Hutching,  68  N.  H.  412,  40  Atl.  1063; 
Hangen  v.  Hachemeister,  114  N.  Y.  566,  11  Am.  St.  Eep.  691,  21  N.  E. 
1046,  5  L.  E.  A.  137;  Webb  v.  Atkinson,  122  N.  C.  683,  29  S.  E.  949, 
124  N.  C.  447,  32  S.  E.  737;  Bouslough  v.  Bouslough,  68  Pa.  495; 
Stewart  v.  Kearney,  6  Watts,  453,  31  Am.  Dec.  482;  Central  Nat.  Bank 
V.  Hume,  3  Mackey,  360,  51  Am.  Eep.  780. 

An  able  exposition  of  the  law  on  this  question  will  be  found  in  the 
opinion  (not  concurred  in  by  the  majority  of  the  court)  of  Judge  Elli- 
son in  Hayes  v.  Fry,  110  Mo.  App.  20,  83  S.  W.  772;  and  in  the  recent 
case  of  Mutual  Life  Ins.  Co.  v.  Farmers'  etc.  Nat.  Bank,  173  Fed.  390. 
In  Cooley  v.  Brown,  30  Iowa,  470,  where  it  is  held  that  an  adminis- 
trator may,  for  the  benefit  of  creditors  of  the  estate,  maintain  an 
action  to  recover  personal  property,  or  its  value,  voluntarily  or  fraudu- 
lently transferred  by  the  decedent,  it  is  said:  "Ordinarily,  it  must 
be  true  that  an  administrator  can  maintain  only  such  actions  at  law 
as  the  intestate  might,  if  living.  This  must  be  invariably  so  as  to  all 
actions  for  the  enforcement  of  rights  grounded  upon  the  inheritance. 
So  far  as  the  administrator  represents  the  heirs,  and  the  actions 
brought  by  him  are  to  secure  their  rights  or  interests,  he  must  be 
limited  to  such  as  the  decedent  himself  might  have  maintained.  But 
under  our  general  statutes  relating  to  the  distribution  of  estates  and 
the  duties  of  administrators,  the  latter  are  charged  with  certain  trusts 
in  favor  of  the  creditors  of  the  estate.  They  are  required  to  collect 
the  assets,  and  to  pay  them  over  to  the  creditors.  Whatever  ought  to 
be  applied  to  the  payment  of  debts  ought  to  be  recoverable  by  the 
administrator  representing  the  rights  and  interests  of  the  creditors. 
Unless  property  voluntarily  and  fraudulently  conveyed  by  the  dece- 
dent can  be  reached  by  the  administrator,  the  creditors  must  either 
go  without  remedy,  or  they  must  be  permitted  to  bring  actions  in  their 
own  names,  thus  involving  a  multiplicity  of  suits  and  interfering  with 
the  singleness  of  the  administration."  This  doctrine  is  approved  in 
Blaekman  v.  Baxter,  125  Iowa,  118,  100  N.  W.  75,  70  L.  E.  A.  250, 
2  Ann.  Cas.  707;  Mutual  Life  Ins.  Co.  v.  Farmers'  etc.  Nat.  Bank, 
173  Fed.  390. 

In  Holland  v,  Cruft,  20  Pick.  321,  where  the  right  of  an  adminis- 
trator of  an  insolvent  estate  to  recover,  for  the  payment  of  debts, 
personal  property  fraudulently  conveyed  by  the  intestate,  Chief  Jus- 
tice Shaw  used  this  language:  "In  many  respects  the  administrator 
is  the  trustee  and  representative  of  creditors,  and  as  such  may  stand 
upon  their  rights,  and  assert  claims,  which  the  intestate  himself  cauld 
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not  have  asserted.  The  whole  course  of  proceecling  in  this  common- 
wealth, especially  in  relation  to  the  settlement  of  insolvent  estates, 
proceeds  on  the  assumption  that  the  executor  or  administrator  is,  in 
the  first  instance,  the  trustee  and  representative  of  the  creditors,  and 
only  secondarily  the  trustee  of  heirs.  By  various  provisions  of  stat- 
utes, all  the  estate  of  a  debtor  is  made  liable  for  all  debts  ....  and 
heirs  have  no  claim  except  to  the  residue He  [the  adminis- 
trator] holds  the  means  in  his  hands  to  carry  on  such  a  suit  for  the 
common  benefit;  he  is  charged  by  the  nature  of  his  office  to  act,  in 
the  first  instance,  for  the  benefit  of  all  creditors,  and  his  fidelity  is 
secured  by  bond  and  oath;  by  all  the  guards  which  the  law  can  raise 
to  secure  it.  The  creditors  are  often  very  numerous,  and  many  of 
them  interested  to  a  small  amount  only.  It  might  be  extremely  diffi- 
cult to  bring  them  to  act  in  concert.  Should  all  not  unite,  the  great 
object  of  the  law,  an  equal  pro  rata  distribution,  might  be  defeated 
or  rendered  difficult.  Whereas  the  administrator  is  in  the  nature  of  a 
public  officer,  pointed  out  by  the  law,  to  collect,  apportion  and  dis- 
tribute the  assets,  and  is  placed  in  a  situation  to  do  it  most  con- 
veniently and  effectively,  for  the  interests  of  all  concerned." 

In  Massachusetts  the  statutes  authorize  an  administrator  to  pro- 
ceed against  real  property  which  his  intestate  conveyed  in  fraud  of 
creditors,  if  the  estate  is  insolvent.  But  the  courts  of  that  state  have 
held,  apparently  without  express  statutory  authority,  that  an  admin- 
istrator may  recover,  for  the  payment  of  debts,  personal  property 
transferred  by  his  decedent  for  the  purpose  of  defrauding  his  cred- 
itors: Holland  v.  Cruft,  20  Pick.  321;  Chase  v.  Bedding,  13  Gray,  418; 
Parker  v.  Flagg,  127  Mass.  28.  This  rule  has  been  adopted,  as  applica- 
ble under  similar  statutes,  in  Ohio,  in  the  case  of  Mutual  Life  Ins. 
Co.  of  New  York  v.  Farmers'  etc.  Nat.  Bank,  173  Fed.  390,  where  it  is 
held  that  the  administrator  of  an  insolvent  intestate  who  paid  life 
insurance  premiums  in  fraud  of  his  creditors  may  maintain  an  action 
to  recover  the  amount  thereof,  with  interest,  out  of  the  proceeds  of 
the  policy,  which  by  statute  are  exempt  from  the  claims  of  creditors, 
to  be  administered  as  part  of  the  estate.  A  gift  of  all  the  property 
of  the  donor,  made  in  view  of  his  speedy  death  and  to  defeat  the  pay- 
ment of  his  debts,  may,  according  to  Martin  v.  Crosby,  11  Lea.  198, 
be  set  aside  by  his  administrator.  To  the  same  effect  is  Wetmore  v. 
Brooks,  18  N.  Y.  Supp.  852. 

If  the  fraudulent  transfer  of  either  real  or  personal  property  is  not 
consummated  before  the  death  of  the  grantor,  as  where  he  dies  in 
possession  of  the  deed  or  of  the  property,  the  property  is  assets  of 
his  estate,  and  the  administrator  may  avoid  the  transfer  for  the  bene- 
fit of  creditors:  Kent  v.  Lyon,  4  Fla.  474,  56  Am.  Dec.  404;  Hunt  v. 
Butterworth,  21  Tex.  133,  73  Am.  Dec.  223;  Spooner's  Admr.  v.  Hil- 
bish's  Exr.,  92  Va.  333,  23  S.  E.  751.  In  Babcock  r.  Booth,  2  Hill,  181, 
38  Am.  Dec.  578,  where  a  fraudulent  vendor  of  personal  property  died 
in  possession  thereof,  it  was  held  that  his  administrator  might,  for  the 
benefit  of  creditors,  recover  in  trover  the  property  from  the  vendee, 
who  had  reduced  it  to  possession  after  the  death  of  the  vendor.  But 
in  Murphy  v.  Clayton,  114  Cal.  526,  43  Pac.  613,  46  Pac.  460,  where 
a  vendor  of  personalty  died  without  making  delivery,  it  was  held  that 
the  vendee  could  recover  it  from  the  administrator  if  not  needed  to 
pay  the  debts  of  the  estate. 

Where  a  chattel  mortgage  is  invalid  as  against  creditors  of  the 
mortgagor,  who  dies  in  possession  of  the  mortgaged  property,  leaving 
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an  insolvent  estate,  such  property  becomes  assets  in  the  hands'  of  his 
executor  or  administrator,  to  be  administered  for  the  sole  benefit  of 
such  creditors,  and  disbursed  ratably  among  them,  notwithstanding 
the  mortgage  is  a  valid  lien  as  against  the  mortgagor  during  his  life- 
time, and  against  the  distributees  of  his  estate  after  his  death;  and 
that  it  is  the  duty  as  well  as  the  right  of  the  executor  or  adminis- 
trator to  defend  his  possession  of  such  property  against  the  claim  of 
the  mortgagee:  Kilbourne  v.  Fay,  29  Ohio  St.  264,  23  Am.  Kep.  741. 
In  the  course  of  the  opinion  in  this  case  it  was  said  by  Judge  Me- 
Ilvaine:  "I  shall  not  stop  to  cite  cases  wherein  the  executor  or  ad- 
niiuistrator  has  been  held  to  be  a  trustee  for  the  benefit  of  the  cred- 
itors of  the  estate.  The  provisions  of  the  eighty-third  section  of  the 
administration  act,  above  quoted,  clearly  establishes  such  relation. 
The  ordinary  course  of  administration  is  the  means  and  process  pro- 
vided by  law,  whereby  creditors  of  a  deceased  debtor  receive  paj'ment. 
It  is  true  that  in  the  case  of  a  solvent  estate  the  heir  has  also  a 
beneficiary  interest  in  the  trust,  as  a  distributee;  but  where  the  estate 
is  insolvent,  the  interest  of  the  heir  is  merely  technical,  as  all  the 
assets,  in  such  case,  are  administered  for  the  exclusive  benefit  of  the 
creditors.  The  analogy  between  the  duties  of  the  office  of  an  admin- 
istrator of  an  insolvent  estate  and  those  of  an  assignee  of  an  insol- 
vent debtor  are  so  perfect  that  we  might  at  once  af&rm  that  the  doc- 
trine of  Hanes  v.  Tiffany,  25  Ohio  St.  549,  must  control  the  decision 
of  the  present  cases."  This  case  is  cited  and  its  doctrine  approved 
in  Blackman  v.  Baxter,  125  Iowa,  118,  100  N.  \V.  75,  70  L.  E.  A.  250, 
2  Ann.  Gas.  707;  Henley  v.  Harmon,  103  Mo.  App,  233,  77  S.  W.  136; 
Becker  v.  Anderson,  11  Neb.  493,  9  N,  W.  640;  Lingler  v.  Wesco,  79 
Ohio  St.  225,  128  Am.  St.  Eep.  714,  86  N.  E.  1004,  21  L.  R,  A.,  N.  S., 
182;  First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  230,  80  Am.  St.  Eep.  928, 
56  Pac.  994,  57  Pac.  934. 

c.  Rule  in  Case  of  Resulting  Trust. — There  has  been  some  doubt 
whether  an  administrator,  where  his  intestate  paid  the  purchase  price 
of  property  and  procured  the  title  to  be  made  to  his  wife,  son  or  other 
third  person,  in  fraud  of  his  creditors,  can  avoid  the  conveyance,  for 
the  purpose  of  paying  debts  against  the  estate.  The  better  rule  is 
that  he  can.  Such  a  transfer,  according  to  Bushnell  v.  Bushnell,  88 
Ind.  403,  is  within  the  statute  authorizing  administrators  to  apply 
to  sell  lands  transferred  by  the  decedent  to  defraud  his  creditors; 
!»nd  according  to  Beith  v.  Porter,  119  Mich.  365,  75  Am.  St.  Eep.  402, 
78  N.  W.  336,  if  such  a  transfer  is  not  regarded  as  within  such  a 
statute,  then  the  administrator  may  pursue  it  independently  of  statu- 
tory authority.  The  above  Indiana  case  is  opposed  to  Rhem  v.  Tall, 
35  N.  C.  57;  and  the  Michigan  case  is  opposed  to  Blake  v.  Blake,  53 
Miss.  182. 

d.  Rule  in  Case  of  Special  Administrator. — The  powers  and  duties 
of  a  special  administrator,  it  in  well  understood,  are  limited  and  tem- 
porary. While  it  is  within  his  authority  to  collect  assets  of  the  es- 
tate, and  in  some  instances  to  maintain  actions  for  that  purpose,  he 
cannot,  it  has  been  thought,  although  the  statute  invests  executors 
and  administrators  with  such  power,  maintain  a  suit  to  set  aside  a 
fraudulent  transfer  of  chattels  made  by  his  decedent,  although  there 
may  be  a  deficiency  of  assets  to  pay  debts:  Eichmond  v.  Campbell,  71 
Minn.  453,  73  N.  W.  1099.  We  are  disposed  to  doubt  the  soundness 
of  the  conclusion  of  the  Minnesota  court.  It  is  not  apparent  why  the 
power  and  duty   of  a  special  administrator  to  preserve   and   collect 
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assets  of  the  estate  should  not  extend  to  property  fraudulently  trans- 
ferred by  the  decedent.  Ordinarily,  such  actions  should  be  instituted 
promptly,  and  no  valid  reason  appears  why  they  must  be  delayed  until 
the  appointment  of  a  general  administrator.  In  Forde  v.  Exempt  Fire 
Ins.  Co.,  50  Cal.  299,  it  is  held  that  a  special  administrator  can  main- 
tain an  action  to  recover  property  fraudulently  transferred  by  the  de- 
cedent. 

e.  Rule  as  Affected  by  Statute. — The  right  of  the  personal  repre- 
sentative of  a  deceased  fraudulent  grantor  to  recover  and  apply  the 
property  conveyed  to  the  payment  of  debts  against  the  estate  has  been 
declared  by  statute  in  many  states.  These  statutes,  though  all  have 
essentially  the  same  purpose,  vary  somewhat  in  the  procedure  which 
they  provide  for  attaining  that  purpose:  Bottorff  v.  Covert,  90  Ind. 
508;  Wescott  v.  McDonald,  23  Me.  402;  Martin  v.  Root,  17  Mass.  222; 
Gibbens  v.  Peeler,  8  Pick.  254;  Tenney  v.  Poor,  14  Gray,  500,  77  Am. 
Dec.  340;  Wall  v.  Provident  Inst,  for  Sav.,  6  Allen,  320;  Welsh  v. 
Welsh,  105  Mass.  229;  Parker  v.  Flagg,  127  Mass.  28;  Bresnahan  v. 
Nugent,  106  Mich.  459,  64  N.  W.  458;  Bennett  v.  Schuster,  24  Minn. 
383;  Lebanon  Sav.  Bank  v.  Waterman,  65  N.  H.  88,  17  Atl.  577;  Bar- 
ton V.  Hosner,  24  Hun,  467;  Brownell  v.  Curtis,  10  Paige,  210;  Mannix 
V.  Ihrie,  76  N.  C.  299;  Heck  v.  Williams,  79  N.  C.  437;  Spoors  v. 
Cowen,  44  Ohio  St.  497,  9  N.  E.  132;  Boxly  v.  McKay,  4  Sneed,  286; 
McLane  v.  Johnson,  43  Vt.  48;  Lynch's  Admr.  v.  Murray,  81  Vt.  97, 
69  Atl.  133;  Sawyer  v.  Metters,  133  Wis.  350,  113  N.  W.  682;  Clapp 
V.  Clark,  49  Fed.  123.  The  Arkansas  statute  has  been  held  a  remedial 
statute,  which  applies  to  a  deed  executed  before  its  enactment:  Moore 
V.  Waldenstein,  74  Ark.  273,  85  S.  W.  416.  But  it  has  been  held  to 
apply  only  to  conveyances  of  real  estate,  and  not  to  authorize  an  ad- 
ministrator to  attack  a  fraudulent  assignment  of  life  insurance:  Mat- 
lock V.  Bledsoe,  77  Ark.  60,  90  S.  W.  848.  Under  the  California  stat- 
ute, however,  a  suit  on  a  life  insurance  policy  by  the  administratrix, 
the  widow  of  the  insured,  cannot  be  defeated  on  the  ground  that  the 
decedent  assigned  the  policy  in  his  lifetime  to  a  third  person  to  de- 
fraud his  creditors,  of  whom  the  plaintiff  is  one:  Smith  v.  New  York 
Life  Ins.  Co.,  57  Fed.  133.  The  Arkansas  statute  authorizes  the  ad- 
ministrator to  vacate  a  fraudulent  conveyance  for  the  benefit  of  heirs, 
as  well  as  for  creditors:  Moore  v.  Waldenstein,  74  Ark.  273,  85  S.  W. 
416;  Matlock  v.  Bledsoe,  77  Ark.  60,  90  S.  W.  848. 

m.     Right  of  Creditors  to  Pursue  Property. 

a.  Right  in  General. — The  general  rule  is  well  established  that  the 
creditors  of  a  deceased  fraudulent  grantor  m.ay  maintain  an  action 
to  set  aside  the  conveyance,  if  the  property  is  necessary  for  the  pay- 
ment of  their  debts:  Smith's  Exr.  v.  Cockrell,  66  Ala.  64;  Bottorff 
V.  Covert,  90  Ind.  508;  Walworth  v.  Snodgrass,  7  La.  Ann.  136;  Phelp.'j 
V.  Piatt,  50  Barb.  43t);  Peaslee  v.  Barney,  1  D.  Chip.  331,  6  Am.  Dec. 
743.  The  right  of  creditors  to  sue  in  such  a  case  appears  to  be  recog- 
nized by  all  authorities  that  deny  the  right  of  the  executor  or  admin- 
istrator to  pursue  the  property  for  the  benefit  of  creditors,  and  it  is 
said  to  rest  on  the  theory  that  the  fraudulent  grantee  is  an  executor 
de  son  tort:  Means  v.  Hicks'  Admr.,  65  Ala.  241. 

b.  Right  as  Between  Creditors  and  Administrator. — But  even  when 
the  law  makes  it  the  duty  of  the  executor  or  administrator  to  recover 
the   property,   the   creditors   may,   in   some   jurisdictions,   proceed   for 
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themselves,  if  he  refuses  to  take  action  making  him  a  party  defend- 
ant: Emmons  v.  Barton,  109  Cal.  662,  42  Pac.  303;  Barker  v.  Battey, 
62  Kan.  584,  64  Pac.  75;  Bate  v.  Graham,  11  N.  Y,  237;  Harvey  v. 
McDonnell,  113  N.  Y.  526,  21  N.  E.  695;  National  Bank  of  West  Troy 
V.  Levy,  127  N.  Y.  549,  28  N.  E.  592;  Campbell  v.  Heiland,  55  App. 
Div.  95,  66  N.  Y.  Supp.  1116;  Fehringer  v.  Commercial  Nat.  Bank,  23 
Utah,  393,  64  Pac.  1108;  or  if  he  himself  is  the  fraudulent  grantee: 
Becker  v.  Anderson,  6  Neb.  499;  Hampson's  Admr.  v.  Summer,  18  Ohio, 
444.  In  other  jurisdictions,  however,  the  doctrine  prevails  that  al- 
though the  executor  or  administrator  refuses  to  take  the  proper  steps 
to  recover  the  property,  still  the  creditors  cannot  sue,  but  their 
remedy  is  to  have  the  executor  or  administrator  removed  and  another 
appointed:  Caswell  v.  Caswell,  28  Me.  232;  Wildridge  v.  Patterson,  15 
Mass.  148;  Putney  v.  Fletcher,  148  Mass.  247,  19  N.  E.  370;  or  com- 
pel him  to  proceed  to  recover  the  property:  Lichtenberg  v.  Herdt- 
f elder,  103  N.  Y.  302,  8  N.  E.  526;  National  Bank  of  West  Troy  v. 
Levy,  49  Hun,  609,  2  N.  Y.  Supp.  162;  Baker  v.  Carter,  127  N.  C. 
92,  37  S.  E.  81.  And  where  the  administrator  is  the  fraudulent  gran- 
tee, this  has  been  held  ground  for  his  removal:  Marks  v.  Coats,  37 
Or.  609,  62  Pac.  488. 

In  a  number  of  cases  it  has  been  affirmed  that  the  fact  that  the 
executor  or  administrator  is  authorized,  although  by  statute,  to  pur- 
sue property  fraudulently  transferred  by  the  decedent,  this  does  not 
exclude  the  creditors  from  themselves  proceeding  to  set  aside  the 
transfer:  O'Doherty  v.  Toole,  2  Ariz.  288,  15  Pac.  28;  Ohm  v.  Superior 
Court  of  City  and  County  of  San  Francisco,  85  Cal.  545,  20  Am.  St. 
Eep.  245,  26  Pac.  244;  Bottorff  v.  Covert,  90  Ind.  508;  Harlin  v. 
Stevenson,  30  Iowa,  371;  McCord  v.  Knowlton,  79  Minn.  299,  82  N.  W. 
589.  This  rule  is  applied  to  the  case  of  judgment  creditors  in  Bank  of 
Berwick  v.  George  Vinson  Shingle  &  Mfg.  Co.,  124  La.  1000,  50  South. 
823,  26  L.  E.  A.,  N.  S.,  1068;  Cornell  v.  Eadway,  22  Wis.  260.  But  if 
the  statute  provides  that  the  executor  or  administrator  shall  sue  on 
application  of  the  creditors,  it  has  been  held  they  must  first  apply  to 
him  and  meet  with  refusal,  before  suing  themselves:  Emmons  v.  Bar- 
ton, 109  Cal.  662,  42  Pac.  303;  Fehringer  v.  Commercial  Nat.  Bank,  23 
Utah,  393,  64  Pac.  1108;  Beswick  v.  Dorris,  174  Fed.  502. 

In  some  states  the  statutes  make  provision  whereby  creditors  of  a 
deceased  fraudulent  grantor  may  reach  the  property  conveyed.  To 
entitle  creditors  to  enforce  their  rights  under  the  New  York  statute, 
it  is  not  necessary  that  they  should  have  first  requested  the  admin- 
istrator to  proceed  and  have  been  refused.  Nor  is  it  necessary  that 
there  be  any  executor  or  administrator.  The  legal  existence  of  a  per- 
sonal representative,  or  his  refusal  to  act,  is  not  a  prerequisite  to 
their  rigtt  to  pursue  the  property:  National  Bank  v.  Thurber,  39 
Misc.  Eep.  13,  78  N.  Y.  Supp.  766;  Johnston  v.  Gundberg,  113  App. 
Div.  228,  98  N.  Y.  Supp.  1015;  Lillienthal  v.  Drucklieb,  92  Fed.  753, 
34  C.  C.  A.  657.  In  Alabama,  a  simple  contract  creditor  may  proceed 
although  there  is  no  administration:  Merchants'  Nat.  Bank  v.  McGee, 
108  Ala.  304,  19  South.  256. 

c.  Administrator  and  Heirs  as  Parties. — The  rule  announced  by 
many  authorities  is  that  in  an  action  by  a  creditor  to  set  aside  the 
fraudulent  conveyance  of  a  decedent  the  personal  representative  is  a 
necessary  party,  and  if  there  is  none,  one  should  be  appointed  before 
the  action  proceeds:  Baugh  v.  Boles,  66  Ind.  S^76;  Willis  v.  Thompson, 
Am.  St.  Rep.,  Vol.  135 — 22 
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93  Ind.  62;  Hays  v.  Montgomery,  118  Ind.  91,  20  N.  E.  646;  Postle- 
wait  V.  Howes,  3  Iowa,  365;  Coates  t.  Day,  9  Mo.  3'04;  Jackson  v. 
Forrest,  2  Barb.  Ch.  576;  Dozier  v.  Dozier,  21  N.  C.  96;  Brockman  v. 
Bowman,  1  Hill  Eq.  338;  Hall  v.  McCormick,  7  Tex.  269;  Boggs  v.. 
McCoy,  15  W.  Va.  344.  Other  authorities,  however,  take  the  view 
that  an  administrator  is  not  a  necessary  party  to  such  action,  for  he- 
is  not  affected  by  the  result:  Coffey  v.  Norwood,  81  Ala.  512,  8  South. 
199;  Staton  v.  Eising,  103  Ala.  454,  15  South.  848;  McClarin  v.  An- 
derson, 104  Ala.  201,  16  South.  639,  109  Ala.  571,  19  South.  982- 
O'Doherty  v.  Toole,  2  Ariz.  288,  15  Pac.  28;  Munn  v.  Marsh,  38  N.. 
J.  Eq.  410;  Marsh  v.  Munn,  40  N.  J.  Eq.  343;  Willis  v.  Smith,  65  Tex. 
656;  and  that  if  there  is  no  administrator  appointed,  nevertheless  the- 
creditor  may  proceed  to  enforce  his  demands  against  the  property: 
Merchants'  Nat.  Bank  v.  McGee,  108  Ala.  304,  19  South.  356;  National 
Bank  v.  Thurber,  39  Misc.  Rep.  13,  78  N.  Y.  Supp.  766;  Johnston  v. 
Gundberg,  113  App.  Div.  228,  98  N.  Y,  Supp.  1015;  Lillienthal  v.. 
Drucklieb,  92  Fed.  753,  34  C.  C.  A.  657. 

The  heirs  are  bound  by  the  conveyance,  ordinarily  have  no  interest 
in  the  result  of  the  litigation,  and  are  not  necessary  parties:  Staton: 
V.  Eising,  103  Ala.  454,  15  South.  848;  Simmons  v.  Ingram,  60  Miss. 
886;  Smith  v.  Grim,  26  Pa.  96,  67  Am.  Dec.  400;  Hall  v.  James,  75- 
Va.  111. 

In  Dockray  v.  Mason,  48  Me.  178,  it  is  decided  that  the  adminis- 
trator of  a  deceased  debtor  is  not  a  necessary  party  to  a  bill  seeking 
a  decree  that  real  property  purchased  by  him  and  conveyed  to  an- 
other with  intent  to  defraud  his  creditors,  and  levied  upon  by  one  of" 
them,  shall  be  released  by  the  person  fraudulently  holding  the  legal 
title.  But  in  Pharis  v.  Leachman,  20  Ala.  662,  the  administrator  of 
a  debtor  is  held  a  proper  party  defendant  in  a  suit  by  a  creditor  to 
subject  property  standing  in  the  name  of  a  trustee  for  the  wife  and. 
children  of  the  debtor  to  payment  of  his  claim,  the  bill  alleging  that 
the  property  was  fraudulently  added  to  their  estate  by  the  debtor  and 
that  the  debtor's  estate  is  insolvent. 

IV.     Conditions  Precedent  to  Setting  Aside  Conveyance. 

a.  insufficiency  of  Assets  to  Pay  Debts. — In  order  to  warrant  a> 
suit  to  set  aside  a  fraudulent  conveyance  after  the  death  of  the  gran- 
tor, two  conditions  must  exist,  namely,  there  must  be  creditors  of  the- 
estate  to  be  paid  and  an  insufficiency  of  assets  aside  from  the  prop- 
erty conveyed  to  meet  their  demands.  To  permit  a  recovery  of  the 
property  in  the  absence  of  these  conditions  would  be  to  permit  a  re- 
covery for  the  benefit  of  heirs,  and  devisees — a  result  which  the  law- 
does  not  contemplate:  Field  v.  Andrada,  106  Cal.  107,  39  Pac.  323; 
Andruss  v.  Doolittle,  11  Conn.  283;  Price  v.  Sanders,  60  Ind.  310;  Cox 
V.  Hunter,  79  Ind.  590;  State  v.  Parsons,  147  Ind.  579,  62  Am.  St.  Eep. 
430,  47  N.  E.  17;  Jarrell  v.  Brubaker,  150  Ind.  260,  4&  N.  E.  105O; 
Wall  V.  Provident  Inst.,  3  Allen,  96;  Bagley  v.  Harmon,  91  Mo.  App. 
22;  Hofmann  v.  Tucker,  58  Neb.  457,  78  N.  W.  941;  McCall  v.  Pixley,^ 
48  Ohio  St.  379,  27  N.  E.  887;  Boggs  v.  McCoy,  15  W.  Va.  344;  Ecklor 
V.  Wolcott,  115  Wis.  19,  90  N.  W.  1081. 

b.  Allowance  of  Creditors'  Claims. — And  ordinarily,  if  the  cred- 
itors' claims  have  not  been  reduced  to  judgment,  they  should  in  some 
way  be  judicially  determined,  as  by  allowance  by  the  probate  court 
or  the  personal  representative,  before  they  can  be  made  a  basis  for 
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setting  aside  the  transfer  of  the  decedent  as  in  fraud  of  creditors, 
since  some  such  determination  is  essential  in  order  to  ascertain  the 
deficiency  of  assets:  Ohm  v.  Superior  Court  of  City  and  County  of 
San  Francisco,  85  Cal.  545,  20  Am.  St.  Eep.  245,  26'  Pac.  244;  Shiels 
V.  Nathan,  12  Cal.  App.  604,  108  Pac.  34;  Fletcher  v.  Holmes,  40  Me. 
364;  O'Connor  v.  Boylan,  49  Mich.  209,  13  N.  W.  519;  Mertens  v.  Mer- 
tens,  48  Misc.  Eep.  235,  96  N.  Y.  Supp.  785.  But  where  the  action  is 
to  be  brought  by  the  administrator,  who  can  ascertain  with  reasonable 
certainty  from  the  information  furnished  by  the  inventory  and  claims 
made  that  there  will  be  a  deficiency,  he  should  proceed  promptly  and 
not  wait  until  the  deficiency  is  determined  by  the  final  settlement  of 
his  accounts,  for  to  delay  may  result  in  the  property  being  dissipated 
or  transferred  to  a  bona  fide  purchaser:  Andrew  v.  Hinderman,  71 
Wis.  148,  36  N.  W.  624. 

c.  Reduction  of  Creditors'  Claims  to  Judgment.  —  But  it  is  not 
necessary  that  the  claims  of  creditors,  in  order  to  constitute  a  founda- 
tion for  a  suit  to  set  aside  the  fraudulent  conveyance  of  their  de- 
ceased debtor,  should  be  reduced  to  judgment.  For  while  the  gen- 
eral rule  may  be  that  fraudulent  conveyances  cannot  be  assailed  in 
equity  by  creditors  until  they  have  recovered  judgment  and  had  exe- 
cution returned  unsatisfied,  the  law  relieves  them  of  the  necessity  of 
recovering  judgment  when  impossible  because  of  the  death  of  the 
debtor:  Love  v.  Mikals,  11  Ind.  227;  Kendall  v.  Mellen,  59  Hun,  623, 
13  N.  Y.  Supp.  207;  Nill  v.  Phelps,  20  Misc.  Eep.  488,  46  N.  Y.  Supp. 
662;  Boshart  v.  Kirley,  34  Misc.  Eep.  241,  69  N.  Y.  Supp.  623.  affirmed 
in  Boshart  v.  Easton,  67  App.  Div.  624,  74  N.  Y.  Supp.  1121;  John- 
ston V.  Gundberg,  113  App.  Div.  228,  98  N.  Y.  Supp.  1015;  Evering- 
ham  V.  Vanderbilt,  51  How.  Pr.  177;  Gardner  v.  Gardner,  17  E.  I.  751, 
24  Atl.  785.  Yet  the  fact  that  a  creditor  has  obtained  judgment  does 
not  bar  his  remedy  under  the  statute:  Eosselle  v.  Klein,  42  App.  Div. 
316,  59  N.  Y.  Supp.  94.  Nor  does  the  fact  that  creditors  had  a  judg- 
ment which  was  a  lien  on  the  real  property  before  its  fraudulent  con- 
veyance affect  the  right  of  the  administrator  of  the  deceased  grantor 
to  recover  the  property  for  the  benefit  of  the  creditors:  Ackerman  v. 
Merle,  137  Cal.  157,  69  Pac.  982. 

d.  Leave  of  Court  and  Notice. — In  some  jurisdictions  it  is  held 
that  the  personal  representative  of  a  fraudulent  grantor  cannot  main- 
tain an  action  to  recover  the  property  until  he  has  first  obtained  a 
license  from  the  court  to  sell:  Stockwell  v.  Shalit,  204  Mass.  270,  90 
N.  E.  570.  But  in  Indiana  he  may  sue  without  leave  of  court  pro- 
vided that  in  his  complaint  he  avers  facts  upon  which  leave  will  be 
granted:  Love  v.  Mikals,  11  Ind.  227.  In  Vermont  the  statute  au- 
thorizing creditors  to  institute,  by  leave  of  court,  a  suit  in  the  name 
of  the  executor  or  administrator  to  recover  property  fraudulently 
conveyed,  does  not  require  a  creditor  to  obtain  such  leave  when  he 
sues  in  his  own*  name:  Farmers'  Nat.  Bank  v.  Thomson,  74  Vt.  442, 
52  Atl.  961.  It  is  not  necessary,  when  the  administrator  demands  the 
property,  that  he  should  have  given  notice  to  the  grantee  that  there 
were  debts  for  the  payment  of  which  the  property  is  needed:  Andruss 
V.  Doolittle,  11  Conn.  283. 

V.    Rights  of  Subsequent  Creditors. 
A  conveyance  may  be  in  fraud  of  subsequent  as  well  as  of  existing 
creditoiB  of  the  grantor,  and  subject  to  attack  by  them:  Gilliland  v. 
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Jones,  144  Ind.  662,  55  Am.  St.  Eep.  210,  43  K  E.  939;  Bnmdage  v. 
Cheneworth,  101  Iowa,  256,  63  Am.  St.  Rep.  382,  70  N.  W.  211;  Spnck 
V.  Logan,  97  Md.  152,  99  Am.  St.  Eep.  427,  54  Atl.  989.  And  if  a 
conveyance  is  in  fraud  of  subsequent  creditors,  so  that  they  might 
pursue  it  if  the  grantor  were  living,  then  they  or  the  administrator 
in  their  behalf  may  sue  to  recover  the  property  after  the  grantor's 
death:  Sawyer  v.  Metters,  133  Wis.  350,  113  N.  W.  682.  When  prop- 
erty fraudulently  conveyed  has  been  recovered  and  made  assets  of  the 
estate,  all  creditors  are  entitled  to  participate  therein.  The  right  to 
share  in  assets  thus  realized  is  not  confined  to  the  creditors  whose 
debts  existed  at  the  time  of  the  conveyance,  but  subsequent  creditors 
should  be  allowed  to  participate  in  preference  to  the  fraudulent  gran- 
tee: Bassett  v.  McKenna,  52  Conn.  437;  Norton  v.  Norton,  5  Cush.  524. 
But  a  conveyance  in  fraud  of  existing  creditors  is  not  necessarily 
fraudulent  as  against  subsequent  ones:  FuUington  v.  Northwestern  I. 
&  B.  A.,  48  Minn.  490,  31  Am.  St.  Eep.  663,  51  N.  W.  475;  Lander  v. 
Ziehr,  150  Mo.  403,  73  Am.  St.  Eep.  456,  51  S.  W.  742;  and  hence  the 
administrator  of  a  fraudulent  grantor  is  not  in  all  cases  entitled  to 
pursue,  for  the  benefit  of  subsequent  creditors,  property  fraudulently 
conveyed  by  the  decedent:  Pitt  v.  Poole,  91  Tenn.  70,  17  S.  W.  802; 
O'Malley  v.  O'Malley,  102  Wis.  639,  78  N.  W.  753. 

VI.     Rights  of  Creditors  of  Nonresident  Decedent. 

Where  a  probate  judge  is  satisfied  that  a  creditor  of  a  nonresident 
decedent  has  reasonable  ground  for  averring  that  his  debtor  has  fraud- 
ulently conveyed  real  property  in  this  state,  he  should  decree  that 
there  is  estate  to  be  administered  within  this  state  and  grant  admin- 
istration accordingly,  to  the  end  that  the  question  of  fraud  can  be 
tried  out  in  the  common-law  courts:  Bowdoin  v.  Holland,  10  Cush.  17. 
The  right  of  a  resident  creditor  to  relief  from  a  fraudulent  transfer 
by  a  nonresident  testator  whose  executors  refuse  to  take  out  ancillary 
letters  in  this  state  is  recognized  in  Montgomery  v.  Boyd,  78  App. 
Div.  64,  79  N.  Y.  Supp.  879.  Where  the  statute  provides  that  creditors 
of  a  deceased  insolvent  may  attack  his  transfers  of  property  which 
are  fraudulent  as  against  them,  although  no  judgment  has  been  ob- 
tained, a  creditor  of  a  decedent  may  maintain  an  action  in  the  federal 
court  in  the  state  of  the  statute  to  set  aside  fraudulent  transfers 
made  by  him,  although  no  administration  has  been  taken  out  in  the 
state  and  no  judgment  there  recovered:  Lillienthal  v.  Drucklieb,  80 
Fed.  562. 

VII.    Effect  of  Conveyance  hy  Fraudulent  Grantee. 

The  right  of  creditors  of  a  fraudulent  grantor  to  pursue  the  prop- 
erty and  condemn  it  for  the  satisfaction  of  their  demands  is  ordinarily 
terminated  when  the  grantee  disposes  of  it  to  a  bona  fide  purchaser: 
McKee  v.  West,  141  Ala.  531,  109  Am.  St.  Eep.  54,  37  South.  740.  And 
this  rule  applies  against  the  creditors  and  personal  representatives  of 
the  fraudulent  grantor  in  the  event  of  his  death  after  making  the 
conveyance:  Harrington  v.  Hatton,  129  N.  C.  146,  39  S.  E.  780.  But 
the  fact  that  the  property  has  passed  into  the  hands  of  a  bona  fide 
purchaser  of  the  fraudulent  grantee  docs  not  prevent  the  administrator 
of  the  original  grantor  from  reaching  the  proceeds  received  from  such 
purchaser  by  the  fraudulent  grantee  (O'Connor  v.  Boylan,  49  Mich. 
209,  13  N.  W.  519),  or  prevent  him  from  holding  the  fraudulent  gran- 
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tee  for  the  value  of  tlie  property:  Doney  v.  Clark,  55  Ohio  St.  294,  45 
N.  E.  316.  Ordinarily,  if  the  purchaser  from  the  fraudulent  grantee 
has  notice  of  the  defective  title,  his  position  is  not  less  vulnerable  to 
the  attack  of  the  administrator  than  was  that  of  his  grantee:  Cooley 
V.  Brown,  30  Iowa,  470. 

VIII.    Disposition  of  Property  After  Conveyance  is  Set  Aside. 

The  fact  that  a  fraudulent  conveyance  is  valid  as  against  the  heirs 
of  the  grantor  introduces  complications  when  the  property  fraudu- 
lently disposed  of  is  more  than  sufficient  to  satisfy  the  demands  of 
creditors  of  the  estate.  Since  the  title  of  the  grantee  is  good,  except 
as  against  creditors,  conveyances  should  be  disturbed  only  so  far  as 
is  necessary  to  pay  their  debts:  Succession  of  Schultz,  39  La.  Ann. 
505,  2  South.  47;  Pease  v.  Shirlock,  63  Vt.  622,  22  Atl.  661,  And  per- 
haps it  would  be  well,  under  some  circumstances,  to  make  the  decree 
setting  aside  the  conveyance,  not  absolute,  but  conditioned  on  the 
payment  within  a  specified  time  of  the  claims  against  the  estate  and 
the  costs  of  the  proceedings  in  the  probate  and  district  courts:  Eeed 
V.  Jourdan,  109  Mich.  128,  66  N.  W.  947.  Or  the  judgment  may  be 
that  the  property,  or  so  much  as  is  necessary,  be  applied  to  the  satis- 
faction of  the  debts,  and  that  the  residue,  if  any,  go  to  the  grantee: 
Emmons  v.  Barton,  109  Cal.  662,  42  Pac.  303.  If  the  holders  of  the 
conveyance  believe  that  there  is  a  large  margin  of  value  on  the  prop- 
erty in  excess  of  claims  of  creditors  which  should  not  be  handled  by 
the  administrator,  they  may  be  allowed  to  pay  off  the  debts  and  stop 
further  action:  Ackerman  v.  Merle,  137  Cal.  157,  69  Pac.  982. 

When  the  property  is  recovered,  whether  by  the  creditors  or  the 
administrator,  it  becomes  assets  of  the  estate.  It  should  be  inven- 
toried, and  may  be  sold  for  the  payment  of  debts:  Shiels  v.  Nathan,  12 
Cal.  App.  604,  108  Pac.  34;  Bottorff  v.  Covert,  90  Ind.  508;  Vestal  v. 
Allen,  94  Ind.  268;  St.  Francis  Mill  Co.  v.  Sugg,  169  Mo.  130,  69  S.  W, 
359.  But  it  does  not  go  into  assets  of  the  estate  for  any  other  pur- 
pose than  to  pay  the  debts  of  the  decedent,  and  probably  the  expenses 
of  administration,  for  the  residue,  if  any,  does  not  go  to  the  heirs,  as 
they  stand  in  the  shoes  of  the  fraudulent  grantor:  Emmons  v.  Barton,. 
109  Cal.  662,  42  Pac.  303;  Shiels  v.  Nathan,  12  Cal.  App.  604,  108  Pac. 
34.  The  grantee  is  entitled  to  what  remains  after  the  payment  of 
debts  and  the  expenses  of  administration:  McLean  v.  Weeks,  61  Me. 
277;  although  possibly  the  cases  of  Martin  v.  Root,  17  Mass.  222, 
Bigelow  V.  Sheehan,  150  Mich.  507,  114  N.  W.  389,  may  lend  them- 
selves to  a  different  interpretation. 

After  the  conveyance  is  set  aside  and  the  property  made  assets  of 
the  estate,  all  creditors  are  entitled  to  participate  therein.  The  right 
to  share  in  the  assets  thus  realized  is  not  confined  to  the  creditors 
whose  debts  existed  at  the  time  of  the  conveyance,  but  subsequent 
creditors  should  be  allowed  to  participate  in  preference  to  the  fraudu- 
lent grantee:  Bassett  v.  McKenna,  52  Conn.  437;  Norton  v.  Norton, 
5  Cush.  524.  Yet  he,  if  he  has  a  debt  allowed  against  the  estate,  is 
entitled  to  share  with  tjie  other  creditors:  Bassett  v.  McKenna,  52 
Conn.  437;  Norton  v.  Norton,  5  Cush.  524. 
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[244  111.  363,  91  N.  E.  475.] 

SPECIFIC  PERFORMANCE— Title  Based  on  Adverse  Posses- 
sion.— "Where  a  purchaser  has  contracted  for  a  good  title  of  record,  a 
court  of  equity  will  not  compel  him  to  take  a  title  depending  upon 
adverse  possession,  although  it  may  be  a  good  title,     (p.  345.) 

SPECIFIC  PERFORMANCE— Doubtful  Title.— Where  one  has 
bargained  for  a  good  title  free  from  liens  and  encumbrances,  equity 
will  not  decree  specific  performance  if  there  is  reasonable  doubt  about 
the  validity  of  the  title  or  whether  it  is  subject  to  liens  or  encum- 
brances,    (p.  345.) 

SPECIFIC  PERFORMANCE— Possible  Defects  in  Title.— While 
a  purchaser  cannot  be  compelled  to  take  a  doubtful  title,  he  will  not 
be  permitted  to  object  to  a  title  on  account  of  a  bare  possibility  that 
it  will  prove  defective,     (pp.  345,  346.) 

VENDOR  AND  VENDEE — Title  Based  on  Adverse  Possession. 
A  vendee  is  not  bound  to  accept  a  title  resting  upon  adverse  posses- 
sion, if  his  contract  is  that  he  should  have  conveyances  giving  him  a 
good  title  free  and  clear  from  encumbrances,  and  that  such  title 
should  be  shown  by  the  abstracts,     (p.  346.) 

AN  ABSTRACT  OF  TITLE  is,  in  a  Legal  Sense,  a  Summary  or 
epitome  of  the  facts  relied  on  as  evidence  of  title,  and  it  must  con- 
tain a  note  of  all  conveyances,  transfers  or  other  facts  relied  on  as 
evidences  of  the  claimant's  title,  together  with  all  such  facts  appear- 
ing of  record  as  may  impair  the  title,     (p.  346.) 

AN  ABSTRACT  OF  TITLE  Should  Contain  a  Full  Summary 
of  all  grants,  conveyances,  wills,  and  all  records  and  judicial  proceed- 
ings whereby  the  title  is  in  any  way  affected,  and  all  encumbrances 
and  liens  of  record,  and  show  whether  they  have  been  released  or  not. 
(p.  346.) 

ABSTRACT  OF  TITLE — Failure  to  Show  Delivery  of  Patents. 
An  abstract  which  sets  forth  entries  showing  the  purchase  of  the  land 
from  the  government  over  fifty  years  ago  is  not  open  to  just  appre- 
hension because  it  does  not  show  that  patents  were  delivered  to  the 
purchasers,     (pp.  346,  347.) 

ABSTRACT  OF  TITLE — Seal  and  Acknowledgment. — Entries 
in  an  abstract  which  show  warranty  and  quitclaim  deeds  by  named 
grantors  to  named  grantees  imply  that  the  instruments  were  under 
seal,  which  otherwise  would  not  be  deeds;  and  a  notation  of  an 
acknowledgment  before  a  notary  implies  a  complete  acknowledgment, 
(p.  347.) 

ABSTRACT  OF  TITLE. — A  Summary  of  a  Deed  or  Acknowl- 
edgment is  not  designed  to  be  a  copy  of  the  instrument,  and  does  not 
require  a  statement  of  anything  further,  unless  there  is  an  absence 
of  a  seal,  or  some  other  defect  is  shown  which  would  affect  the  validity 
of  the  instrument,     (p.  347.) 

ABSTRACT  OF  TITLE — Curing  by  Affidavit. — Imperfections 
in  an  abstract  of  title,  such  as  a  failure  to  show  who  were  the  heirs 
of  an  intestate,  or  to  state  whether  a  grantor  was  married  or  single, 
or  to  explain  a  discrepancy  in  the  spelling  of  a  grantee's  name,  may  be 
cured  by  affidavits  showing  the  necessary  facts,     (p.  347.) 

DEED — Uncertain  Description  of  Exception. — A  deed  is  not 
void  because  an  attempted  description  of  two  acres  excepted  from  the 
grant  is  void  for  uncertainty,     (p.  348.) 

DEED — Reservation  of  Mining  Rights. — A  deed  of  a  strip  of 
land,  "coal  rights  reserved,"  sepaiatos  the  title  to  the  surface  from  the 
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title  to  the  coal  with  the  mining  rights  connected  tlierewith,  and  the 
grantor  may  not  only  mine  the  coal,  but  may  use  the  space  from  which 
he  takes  it  as  a  means  of  access  to  the  beds  of  coal  in  other  lands,  and 
this  right  he  may  transfer  to  another,     (p.  349.) 

.  SPECIFIC  PERFORMANCE— Decree  for  Sale.— The  decree  in 
a  suit  for  specific  performance  of  a  contract  to  purchase  coal  rights 
may  provide  for  a  sale  of  the  defendant's  interest  in  case  he  does  not 
choose  to  pay  the  purchase  money  within  a  specified  time  and  receive 
the  deeds,     (p.  349.) 

JUDGMENT — Providing  for  Sale  for  Deficiency. — While  a 
court,  under  a  decree  in  advance  of  a  sale,  may  establish  the  com- 
plainant's right  to  an  execution  for  any  deficiency,  the  determination 
of  the  amount  is'  a  judicial  act,  which  cannot  be  delegated  to  the 
master  or  clerk,     (p.  349.) 

C.  C.  Terry  and  Amos  Miller,  for  the  appellant. 
Lane  &  Cooper,  for  the  appellees. 

365  CARTWRIGHT,  J.  This  is  a  consolidated  cause, 
consisting  of  two  appeals  by  Frank  P.  Blair  from  decrees 
enforcing  specific  performance  of  contracts  made  by  him 
with  Luella  E.  Attebery  and  William  J.  Attebery  and  wife. 

On  January  2,  1907,  Luella  E.  Attebery  and  William 
J.  Attebery  (the  wife  of  the  latter  joining  with  him)  gave 
to  Frank  P.  Blair  options,  for  a  term  ending  April  1st  of 
that  year,  to  buy  for  fifteen  dollars  per  acre  all  coal  below 
the  depth  of  one  hundred  and  twenty-five  feet  under  the 
surface  of  lands  severally  owned  by  them,  and  Blair  was  to 
have  the  right  to  mine  and  remove  the  coal  and  so  much 
of  other  minerals  as  might  be  desirable  or  necessary  to 
mine  and  remove  in  order  to  properly  mine  and  remove 
said  coal,  and  the  right  to  conduct  mining  operations  under 
said  tracts  of  land,  and  to  use  all  rooms  and  mining-ways 
under  said  tracts  for  mining-ways  to  and  from  beds  of  coal 
in  other  lands.  The  coal  and  mining  rights  were  to  be 
conveyed  by  good  and  sufficient  warranty  deeds,  with  title 
free  and  clear  of  all  encumbrances,  and  upon  acceptance  of 
the  options  said  parties  were  to  cause  to  be  prepared  and 
deliver  to  Blair  abstracts  showing  in  them  such  title  to 
said  real  estate.  Blair  paid  Luella  E.  Attebery  one  hun- 
dred and  fifty  dollars  for  the  option  given  by  her  and 
William  J.  Attebery  one  thousand  dollars  for  the  option 
on  his  lands,  which  sums  were  to  be  applied  on  the  pur- 
chase price  if  the  purchases  were  made,  but  to  be  forfeited 
in  case  of  a  failure  to  purchase.  On  March  30,  1907,  Blair 
gave  notice  of  his  acceptance  of  the  options,  and  abstracts 
were  furnished  ^^o  to  him  about  April  15,  1907,  which 
were  retained  three  and  one-half  months  and  were  returned 
on  August  1,  1907,  with  numerous  objections  and  the  opin- 
ion of  a  firm  of  attorneys.  Blair  refused  to  take  the 
premises  of  either  party,  on  account  of  the  alleged  defects, 
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unless  tlie  title  was  put  in  a  condition  to  meet  tlie  require- 
ments of  his  attorneys.  Affidavits  were  furnished  to  meet 
sueh  objections  as  that  deeds  and  mortgages  in  the  chain  of 
title  did  not  show  whether  parties  were  married  or  single 
or  who  the  heirs  of  deceased  owners  were,  and  showing  the 
identity  of  parties,  possession  and  matters  of  that  sort,  but 
Blair  still  refused  to  take  the  property.  Thereupon  Luella 
E.  Attebery  filed  her  bill  in  equity  in  the  circuit  court  of 
Montgomery  county  to  compel  a  specific  performance  of  the 
contract  with  her  created  by  the  option  and  acceptance,  and 
William  J.  Attebery  and  wife  filed  a  like  bill  in  said  court 
to  compel  a  specific  performance  of  the  contract  with  them. 
Blair  answered  the  bills,  alleging  that  the  complainants  did 
not  have  the  kind  of  title  which  he  contracted  for,  and  also 
filed  a  cross-bill  in  each  case  for  the  cancellation  of  the 
contract  therein  set  forth,  which  he  had  put  on  record,  and 
the  return  to  him  of  the  sums  paid  to  the  complainants 
when  the  options  were  given.  There  were  errors  of  descrip- 
tion in  the  option  given  by  William  J.  Attebery  and  wife, 
and  in  their  bill  they  alleged  that  the  mistakes  were  mutual, 
and  asked  to  have  the  option  reformed,  but  otherwise  the 
bills  were  of  the  same  character.  The  court  heard  the  evi- 
dence in  the  cases  and  entered  a  decree  in  each,  finding 
as  to  the  option  given  by  William  J.  Attebery  and  wife 
that  a  mutual  mistake  occurred  in  the  description  of  the 
premises,  which  mistake  was  reformed  and  corrected  by  the 
decree.  The  court  by  the  decrees  found  that  the  titles  of 
complainants  were  free  and  clear  of  all  encumbrances,  and 
were  shown  to  be  such  by  the  abstracts  furnished  to  the 
defendant  and  the  evidence  offered  in  the  case,  and  that 
the  objections  thereto  made  by  defendant  were  not  within 
^^"^  the  conditions  of  the  contract.  The  evidence  showed, 
and  the  court  found,  that  William  J.  Attebery  had  been  in 
the  possession  of  the  premises  described  in  the  contract  as 
reformed  by  the  decree  for  over  seven  years  before  the 
commencement  of  the  suit,  with  color  of  title  made  in  good 
faith,  and  had  paid  the  taxes  thereon;  that  the  lands  were 
farm  lands  and  under  fence,  and  that  he  had  been  in  the 
adverse  possession,  claiming  to  own  the  same  under  paper 
title,  for  more  than  twenty  years;  that  he  was  the  owner 
in  good  faith  by  mesne  conveyances  from  the  original  pur- 
chaser from  the  government  down  to  the  commencement 
of  his  suit;  that  Luella  E.  Attebery  was  the  owner  of  the 
land  which  she  contracted  to  sell,  as  an  heir  of  her  father 
and  by  conveyance  from  the  other  heirs;  that  her  father 
acquired  title  and  had  possession  of  one  tract  from  1887 
and  of  another  from  1876  until  his  death,  in  1895;  that 
she  and  her  father  had  been  in  the  adverse  possession  under 
paper  title,  claiming  to  own  the  premises,   for  more  than 
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twenty  years  prior  to  the  commencement  of  the  suit ;  that 
the  grantor  of  one  tract  owned  by  her  was  in  possession 
more  than  twenty  years  prior  to  the  purchase  by  her  father ; 
that  her  lands  were  farm  lands  under  fence,  and  that  the 
abstract  showed  title  in  her  free  and  clear  of  all  encum- 
brance. The  court  decreed  a  specific  performance  of  each 
contract  and  required  Blair  to  pay  to  the  complainants  the 
amounts  found  due  them,  respectively,  with  interest  at  five 
per  cent  from  the  entry  of  the  decrees.  The  complainants 
were  required  to  deposit  their  deeds  in  the  form  fixed  by 
the  court  with  the  master  in  chancery,  and  in  default  of 
payment  within  forty  days  of  the  amount  due,  the  master 
was  ordered  to  sell  the  interest  of  Blair  in  the  respective 
tracts,  and  if  the  same  should  not  be  redeemed,  to  execute 
and  deliver  a  deed  to  the  holder  of  the  certificate  for  the 
premises  not  redeemed,  and  if  the  premises  included  in 
either  contract  should  not  sell  for  enough  to  pay  the  amount 
due  thereon  and  cpsts,  the  master  should  file  with  the  clerk 
^**®  of  the  court  a  certificate  showing  the  amount  realized 
from  the  sale  thereof,  the  amount  of  costs,  and  the  net 
amount  of  the  sale,  and  the  clerk  was  ordered  to  issue  an  ex- 
ecution as  upon  a  judgment  at  law,  against  Blair  for  the  sum 
remaining  unsatisfied  from  the  sale.  The  court  dismissed 
the  cross-bill  in  each  case.  With  the  exception  of  the  ref- 
ormation of  the  option  given  by  William  J.  Attebery  and 
wife,  the  questions  involved  in  the  two  appeals  are  practi- 
cally the  same,  and  for  that  reason  they  were  consolidated. 
The  view  entertained  by  counsel  for  Blair  is,  that  inas- 
much as  the  coal  and  mining  rights  were  to  be  conveyed 
by  good  and  sufficient  warranty  deeds,  with  title  free  and 
clear  of  all  encumbrances,  and  that  abstracts  were  to  be 
furnished  showing  such  title,  Blair  was  not  bound  to  ac- 
cept conveyances  and  pay  the  purchase  price  unless  the  ab- 
stracts furnished  showed  a  regular  and  connected  chain  of 
conveyances  beginning  with  patents  from  the  United  States 
government  and  free  from  defects  or  omissions.  They  say 
he  was  ofi^ered,  and  the  court  required  him  to  accept,  titles 
based  merely  on  statutes  of  limitation,  which  he  was  not 
bound  to  do.  It  is  true  that  where  a  purchaser  has  con- 
tracted for  a  good  title  of  record  a  court  of  equity  will  not 
compel  him  to  take  a  title  depending  upon  adverse  posses- 
sion under  the  statute  of  limitations,  although  it  may  be 
a  good  title,  as  that  would  be  to  enforce  a  different  con- 
tract from  that  of  the  parties:  Page  v.  Greeley,  75  111.  400. 
Where  one  has  bargained  for  a  good  title  free  from  liens 
and  encumbrances,  if  there  is  reasonable  doubt  about  the 
validity  of  the  title  or  whether  it  is  subject  to  liens  or 
encumbrances,  the  court  will  not  decree  a  specific  perform- 
ance.    But  while  a  purchaser  cannot  be  compelled  to  take  a 


346  135  American  State  Reports.  [Illinois, 

doubtful  title,  he  will  not  be  permitted  to  object  to  the  title 
on  account  of  a  bare  possibility  that  it  will  prove  defective : 
Garden  City  Sand  Co.  v.  Miller,  157  111.  225,  41  N.  E.  753. 
A  purchaser  may,  of  course,  contract  for  a  patent  title  or  a 
perfect  paper  title,  and  may  refuse  to  accept  any  other,  but 
all  ^^'*  the  facts  upon  which  title  depends  are  not  of  record 
and  are  not  shown  by  abstracts,  and  one  who  gets  a  perfect 
paper  title  may,  after  all,  acquire  no  real  or  beneficial  title. 
In  this  case  Blair  was  not  bound  to  accept  a  title  resting 
merely  upon  adverse  possession  under  the  statute  of  limi- 
tations, but  the  essence  of  the  contracts  was  that  he  should 
have  conveyances  giving  him  a  good  title  free  and  clear 
from  encumbrances,  and  that  such  a  title  should  be  shown 
by  the  abstracts.  It  was  not  implied  that  the  abstracts 
should  show  matters  not  of  record  or  all  the  facts  and  cir- 
cumstances connected  with  the  conveyances  which  might 
affect  the  title,  such  as  possession,  who  were  the  legal  heirs 
of  a  deceased  owner  where  administration  was  not  had 
within  the  jurisdiction,  and  matters  of  fhat  kind.  An  ab- 
stract of  title  is,  in  a  legal  sense,  a  summary  or  epitome  of 
the  facts  relied  on  as  evidence  of  title,  and  it  must  contain 
a  note  of  all  conveyances,  transfers  or  other  facts  relied  on 
as  evidences  of  the  claimant's  title,  together  with  all  such 
facts  appearing  of  record  as  may  impair  the  title :  Hein- 
sen  V.  Lamb,  117  111.  549,  7  N.  E.  75.  It  should  contain  a  full 
summary  of  all  grants,  conveyances,  wills  and  all  records 
and  judicial  proceedings  whereby  the  title  is  in  any  way 
affected,  and  all  encumbrances  and  liens  of  record,  and  show 
whether  they  have  been  released  or  not.  If  the  complain- 
ants furnished  abstracts  which,  in  connection  with  the  rules 
of  law  applicable  to  the  conveyances  and  with  evidence  of 
facts  and  circumstances  explanatory  of  the  records,  showed 
good  title  in  themselves  free  of  all  encumbrances,  they  ful- 
filled their  obligations. 

The  option  of  William  J.  Attebery  and  wife  was  for  the 
conveyance  of  the  coal  under  five  hundred  and  sixty-seven 
and  one-half  acres,  and  that  of  Luella  E.  Attebery  included 
one  hundred  and  twenty  acres.  There  were  a  number  of 
abstracts,  containing  in  all  two  hundred  and  twenty-two 
transfers  and  covering  a  period  of  from  seventy  to  ninety 
years.  If  it  were  necessary,  in  order  to  show  a  good  title 
free  from  all  encumbrances,  that  abstracts  covering  such 
numerous  tracts,  ^'^  with  such  a  number  of  conveyances 
during  such  periods  of  time,  must  show  a  perfect  paper  title, 
without  fault,  omission  or  defect,  although  cured  by  existing 
facts  or  lapse  of  time,  no  one  could  sell  or  buy  land  at  all. 
It  is  not  practicable  to  treat  of  all  the  numerous  objections 
to  transfers  of  particular  tracts  separately.  One  objection 
common  to  all  of  them  is,  that  the  abstracts  showed  the  orig- 
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inal  entries  from  the  United  States  government  appearing 
upon  the  book  of  such  entries,  certified  by  the  state  auditor 
showing  the  purchase  of  the  lands,  but  the  entries  were  not 
followed  by  patents.  Other  objections  as  to  particular 
deeds  are,  that  the  abstracts  did  not  show  that  the  deeds  were 
under  the  seals  of  the  grantors  or  the  seals  of  the  officers 
taking  the  acknowledgments;  that  grantors  and  mortgagors 
were  not  shown  by  the  instruments  or  acknowledgments  to 
be  married  or  single ;  that  it  was  not  shown  of  record  who 
were  the  heirs  of  deceased  owners;  that  a  mortgage  made 
more  than  seventy  years  ago  was  not  released  of  record; 
that  another  mortgage  made  to  a  firm  was  released  in  the 
name  of  the  firm  by  one  of  the  partners,  and  that  a  mort- 
gage executed  by  an  owner  was  released  by  himself,  as 
administrator  of  the  estate  of  the  mortgagee.  The  entries 
showed  the  purchases  from  the  United  States  beginning  in 
1819  and  all  of  them  more  than  fifty  years  ago,  and  the 
fact  that  the  patents  to  which  the  purchasers  were  entitled 
had  not  been  delivered  to  them  would  not  cause  any  just 
apprehension  as  to  the  title  in  the  mind  of  an  ordinarily 
prudent  person.  The  entries  in  the  abstracts  are  as  specific 
in  form  as  the  model  given  in  Warvelle  on  Abstracts,  256, 
and  show  warranty  and  quitclaim  deeds  by  named  grant- 
ors to  named  grantees,  and  the  memorandum  implies  that 
the  instrument  was  under  seal,  w^hich  otherwise  would  not 
be  a  deed;  so,  also,  a  notation  of  an  acknowledgment  be- 
fore a  notary  or  other  public  officer  implies  a  complete 
acknovvledgment.  A  summary  of  a  deed  or  acknowledg- 
ment is  not  designed  to  be  a  copy  of  the  instrument,  and 
^''^  does  not  require  a  statement  of  anything  further  unless 
there  is  an  absence  of  a  seal,  or  some  other  defect  is  shown 
which  would  affect  the  validity  of  the  instrument.  In  one 
ease  there  was  no  administration  of  an  owner's  estate,  so 
that  who  the  heirs  were  did  not  appear  of  record,  and  in 
another  the  abstract  showed  the  death  of  the  owner,  intes- 
tate, prior  to  December  23,  1843,  but  no  inventory  of  real 
estate  or  list  of  heirs  was  found.  Various  deeds  did  not 
show,  either  in  the  body  of  the  deed  or  in  the  acknowledg- 
ment, that  the  grantor  was  married  or  single ;  but  affidavits 
are  as  satisfactory  evidence  of  such  facts  as  a  statement 
by  the  grantor  himself  in  the  instrument  or  the  certificate 
of  the  officer  taking  the  acknowledgment,  which  is  nothing 
more  than  the  statement  of  a  matter,  which  the  officer  is 
not  required  or  authorized  to  certify  to  so  as  to  make  his 
certificate  evidence  of  the  fact.  Either  the  certificate  or  the 
affidavit  is  accepted  in  real  estate  transactions  as  evidence 
of  the  fact.  The  administrator  who  released  his  own  mort- 
gage accounted  for  the  amount  due  on  it  in  the  probate 
court  and  the  estate  was  fully  settled,  which  put  an  end  to 
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the  mortgage.  In  some  eases  the  initials  of  a  party  were 
given,  but  the  identity  of  parties  may  be  shown  by  other 
evidence,  and  by  the  fact  that  no  adverse  claim  was  ever  set 
up  to  the  property.  In  one  case  the  name  of  the  grantee 
was  spelled  Felker,  when  his  name,  in  fact,  was  Felkel,  but 
it  w^as  shown  by  affidavit  that  the  name  was  so  spelled 
through  error;  that  no  person  by  the  name  of  Felker  ever 
had  or  claimed  any  interest  in  the  land.  Most  of  the  in- 
struments about  which  question  was  made  were  executed 
from  forty  to  sixty  years  ago  and  the  mortgage  not  released 
was  outlawed  long  ago.  The  affidavit  furnished  in  con- 
nection with  the  matters  of  record  showed  good  title  in 
Luella  E,  Attebery  and  William  J,  Attebery  to  the  lands 
which  they,  respectively,  agreed  to  convey,  and  that  the 
same  were  free  of  all  encumbrances.  The  objections  made 
to  the  title  were  of  like  character  to  those  already  noted, 
^''^  and  none  of  them  were  sufficient  to  show  that  the  title 
was  defective. 

A  deed  made  in  1864  conveyed  certain  lands  by  a  correct 
and  definite  description,  but  excepted  therefrom  two  acres 
which  a  witness  said  could  not  be  located  from  the  descrip- 
tion of  the  same.  If  the  attempted  description  of  two  acres 
was  void  for  uncertainty,  and  described  nothing,  there  was 
nothing  excepted  from  the  land  conveyed.  The  objection 
that  the  deed  was  void  because  the  two  acres  could  not  be 
found  was  not  good, 

William  J,  Attebery  and  wife  and  Luella  E.  Attebery 
had  each  made  a  deed  to  John  C.  Davie  of  a  strip  of  land 
one  hundred  and  twenty  feet  wide  across  their  lands,  being 
•sixty  feet  on  each  side  of  the  location  line  of  a  railroad, 
and  the  conveyances  were  in  fee  and  designed  for  the  right 
of  way  of  the  railroad.  The  following  reservation  ap- 
peared in  each  deed:  "Coal  rights  reserved."  That  this 
was  a  reservation  of  the  title  to  the  coal  under  the  strips 
of  land  conveyed,  and  that  the  grantors  had  a  right  to  mine 
and  remove  the  same,  is  not  denied,  but  it  is  insisted  that 
they  did  not  have  all  the  rights  which  they  agreed  to  con- 
vey to  Blair,  The  options  included  the  right  to  conduct 
mining  operations  under  the  tract  of  land  to  remove  the 
coal,  and  the  right  to  use  all  rooms,  entries  and  mining- 
ways  under  the  tracts  as  and  for  mining-ways  to  and  from 
beds  of  coal  in  other  lands.  It  is  contended  that  after  the 
coal  shall  be  removed  from  under  the  right  of  way  the  de- 
fendant would  not  be  permitted  to  use  the  rooms,  entries 
and  mining-ways  for  mining-ways  to  and  from  beds  of  coal 
in  other  lands.  If  the  construction  of  the  reservation  con- 
tended for  is  correct,  all  that  the  grantors  reserved  was  a 
right  to  remove  the  coal  from  under  the  strips  of  land,  and 
could    not    afterward  cross  the  same  to  remove  coal  from 
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their  own  adjoining  lands.  No  such  unreasonable  conclu- 
sion is  insisted  upon,  and  it  is  conceded  that  they  would 
have  the  right  to  use  the  rooms,  entries  and  mining-ways 
^''^  for  mining-w^ays  to  and  from  beds  of  coal  on  the  remain- 
der of  their  own  lands.  But  there  is  no  ground  for  a  dis- 
tinction between  such  use  and  the  use  of  the  mining-ways 
for  access  to  other  lands.  The  purpose  of  the  reservation 
was  to  separate  the  title  to  the  coal  under  the  surface  from 
the  title  to  the  surface,  together  with  the  mining  rights 
connected  with  it.  No  conveyance  of  the  coal  or  such 
rights  was  made,  and  the  coal,  with  all  the  rights  pertain- 
ing to  it,  remained  in  the  grantors.  The  deeds,  with  the 
reservations,  operated  as  a  separation  of  the  rights  of  prop- 
ertv  as  between  the  land  and  the  coal  and  the  mining  rights 
(In  re  Major,  134  111.  19,  24  N.  E.  973;  ShoU  Bros.  v.  People, 
194  111.  24,  61  N.  E.  1122)  ;  and  we  see  no  reason  why  the 
grantors  could  not  use  the  space  where  the  coal  was  found 
in  any  way  which  they  saw  fit,  as  though  no  conveyance  had 
ever  been  made.  In  the  case  of  Sholl  v.  German  Coal  Co., 
139  111.  21,  28  N.  E.  748,  the  owner  of  land  granted  the  right 
to  mine  coal  under  a  one-acre  tract,  which  was  nothing 
more  than  the  right  to  enter  the  land  and  remove  the  coal, 
w^hile  in  this  case  the  owner  reserved  all  coal  rights  or  all 
rights  connected  with  the  mining  of  coal. 

It  is  insisted  that  the  decrees  were  erroneous  for  the 
reason  that  they  provided  for  a  sale  of  defendant's  inter- 
est in  case  he  did  not  choose  to  pay  the  purchase  money 
within  forty  days  and  receive  the  deeds.  A  decree  of  that 
kind  was  entered  in  the  case  of  Corbus  v.  Teed,  69  111.  205, 
and  it  was  not  improper  to  enforce  the  obligation  of  the 
defendant  by  selling  his  interest  in  the  land  if  he  did  not 
comply  with  the  requirements  to  pay  the  money  and  take 
the  deeds. 

The  decrees  were  erroneous  in  ordering  the  clerk  to  is- 
sue execution,  as  upon  a  judgment  at  law,  against  the  de- 
fendant for  any  deficiency  after  sale  on  the  certificate  of 
the  master  in  chancery.  While  a  court,  in  a  decree  entered 
in  advance  of  a  sale,  may  establish  the  complainant's  right 
to  an  execution  for  any  deficiency,  the  determination  of  the 
^''^  amount  is  a  judicial  act,  which  cannot  be  delegated  to 
the  master  or  clerk:  Cotes  v.  Bennett,  183  111.  82,  55  N.  E. 
661 ;  Eggleston  v.  Morrison,  185  111.  577,  57  N.  E.  775. 

The  decrees  are  affirmed  except  as  to  the  orders  for  exe- 
cutions, and  the  order  for  execution  in  each  case  is  reversed. 
The  costs  of  the  appeals  will  be  divided  equally  between  the 
appellant  and  the  appellee  or  appellees. 

Affirmed  in  part  and  reversed  in  part. 
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While  a  Title  hy  Adverse  Possession  may  be  marketable  ancl  one 
which  a  purchaser  under  a  contract  for  a  good  and  sufficient  title  in 
fee  will  be  bound  to  accept,  it  is  generally  held  that  where  a  vendor 
agrees  to  give  a  valid  record  title,  his  vendee  will  not  be  compelled 
to  accept  a  title  based  on  adverse  possession  although  it  is  in  fact  a 
good  title:  See  the  note  to  Cummings'  v.  Dolan,  132  Am.  St.  Rep.  1023. 

The  Court  will  not  Force  upon  a  Vendee  a  Title  Clouded  with  substan- 
tial defects,  or  one  that  a  purchaser  may  be  required  to  engage  in  litiga- 
tion to  defend,  or  one  that  he  cannot  readily  dispose  of  by  reason  of 
defects  therein:  Smith  v.  Hunter,  241  111.  514,  132  Am.  St.  Eep.  231. 
A  purchaser  will  not  be  compelled  to  take  a  conveyance  when  there  is 
reasonable  doubt  about  the  title:  Meyer  v.  Madreperla,  68  N.  J.  L. 
258,  96  Am.  St,  Eep.  536;  Conley  v.  Finn,  171  Mass.  70,  68  Am.  St. 
Eep.  399. 

As  to  What  is  a  Marlcetable  Title,  see  the  note  to  Cummings  t.  Dolan, 
132  Am.  St.  Eep.  991. 
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KNOX  V.  DOTY. 

[81  Kan.  138,  105  Pac.  437.] 

JUDICIAL  SALE — Effect  of  Confirmation. — The  confirmation  of 
a  judicial  sale  finds  and  adjudicates  that  all  prior  proceedings  have 
been  regular  and  in  compliance  with  law.  (By  the  editor.)  (pp. 
352,  354.) 

JUDICIAL  SALE. — A  Sheriff's  Deed  Relates  Back  to  the  judg- 
ment upon  which  the  deed  rests,  and,  if  necessary,  to  the  inception  of 
any  lien  which  the  judgment  makes  effective.  (By  the  editor.)  (p. 
352.) 

QUITCLAIM  DEED — Whether  Puts  Grantee  on  Inquiry. — One 
who  takes  a  quitclaim  deed  only  is  thereby  warned  that  there  may 
be  a  weakness  in  the  title  of  his  grantor  and  is  put  upon  inquiry. 
(By  the  editor.)      (p.  353.) 

JUDICIAL  SALE — Delay  in  Confirming  and  Issuing  Deed. — 
Where  real  estate  has  been  attached  in  an  action  for  money,  and  after 
judgment  has  been  entered  for  the  plaintiff  the  land  is  sold  upon  an 
order  of  sale  to  the  plaintiff  and  due  return  thereof  has  been  made 
by  the  sheriff,  such  sale  may,  upon  application  of  the  plaintiff,  be 
confirmed  and  a  sheriff's  deed  issued  to  the  purchaser  at  any  time 
thereafter,  even  after  the  lapse  of  twelve  years,  where  no  objection 
by  the  defendant  in  the  action  is,  or  has  been,  made  to  the  sale  or 
confirmation,     (pp.  352,  354.) 

JUDICIAL  SALE— Effect  of  Deed  to  Convey  Title. — Where,  un- 
der the  circumstances  above  stated,  a  sheriff's  deed  has  been  executed 
and  delivered  to  the  purchaser,  it  conveys  all  the  title  possessed  by 
the  defendant  when  the  order  of  sale  was  issued,     (pp.  352,  354.) 

JUDICIAL  SALE — Notice  to  Grantee  in  Quitclaim  Deed. — 
Where  in  such  a  case  a  third  party,  after  the  sale  and  before  the 
confirmation,  takes  a  quitclaim  deed  to  the  land  from  the  defendant 
in  the  action,  he  will  be  charged  with  notice  of  the  record  in  such 
action,  and  will  acquire  no  interest  in  the  land  by  such  deed.  (p. 
353.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
W.  R.  Hopkins  and  Richard  J,  Hopkins,  for  the  appellant. 

B.  F.  Stocks,  Albert  Hoskinson,  Ralph  W.  Hoskinson  and 
A.  M.  Harvey,  for  the  appellee. 

^^*  GRAVES,  J.     George  S.  Knox  commenced  this  action 
in  the  district  court  -of  Finney  county  to  quiet  his  title  to  the 

(351) 


352  135  American  State  Reports.  [Kansas, 

land  in  controversy.  He  was  in  actual  possession  and  claimed 
title  under  a  quitclaim  deed  from  ^^^  Thanhouser  and  Smith, 
who  are  conceded  to  have  been  the  former  owners.  Than- 
houser was  indebted  to  the  Cosmo  Buttermilk  Soap  Company, 
and  in  1895  it  commenced  an  action  against  him  to  recover 
the  amount  due  on  said  debt.  Smith,  who  had  an  interest  in 
the  land,  was  made  a  party  defendant.  An  attachment  was 
issued  at  the  commencement  of  such  action  and  levied  upon 
the  land  in  controversy.  A  judgment  was  obtained  by  the 
plaintiff  in  that  case,  and  a  sale  of  the  attached  property  was 
made,  the  soap  company  being  the  purchaser.  The  sale  was 
made  December  10,  1895.  On  April  17,  1906,  Knox  obtained 
a  quitclaim  deed  from  Thanhouser  and  Smith.  On  April  23, 
1907,  the  defendant,  Dennis  D.  Doty,  acquired  a  quitclaim 
deed  for  the  same  land  from  the  soap  company.  The  sheriff's 
sale  WHS  confirmed  May  21,  1907,  and  a  sheriff's  deed  was  im- 
mediately executed  to  the  purchaser. 

Knox  claims  that  his  grantors  lost  nothing  by  the  attach- 
ment proceedings,  and  therefore  the  quitclaim  deed  conveyed 
to  him  all  that  his  grantors  owned  before  the  action  was  com- 
menced. He  insists  that  title  does  not  pass  under  a  sheriff' 's 
sale  until  after  the  sale  has  been  confirmed,  and  that,  as  he 
obtained  a  conveyance  before  such  confirmation,  the  full  title 
passed  to  him  unaffected  by  the  sheriff's  sale.  This,  however, 
seems  to  overlook  the  effect  of  the  confirmation,  which  subse- 
quently occurred,  and  the  deed  which  was  issued  later.  We 
understand  that  an  order  of  confirmation  finds  and  adjudi- 
cates that  all  prior  steps  required  by  law  have  been  taken: 
Gen.  Stats.  1901,  sec.  4955;  Mills  v.  Ralston,  10  Kan.  206; 
Carter  v.  Hyatt,  76  Kan.  304,  91  Pac.  61 ;  Watson  v.  Tromble, 
33  Neb.  450,  29  Am.  St.  Rep.  492,  50  N.  W.  331 ;  24  Cyc.  36 ; 
17  Am.  &  Eng.  Eney.  of  Law,  993.  A  sheriff's  deed  relates 
back  to  the  judgment  upon  which  the  deed  rests,  and  further, 
if  necessary :  Marshall  v.  Shepard,  23  Kan.  321.  This  rule  is 
well  stated  in  the  case  last  cited,  as  follows:  "A  sheriff's  deed 
always  relates  back  to  some  prior  ^^^  and  antecedent  time. 
It  relates  back,  when  recorded,  to  the  day  of  its  execution,  to 
the  day  of  the  sale,  to  the  time  of  the  levy,  to  the  rendition 
of  the  judgment ;  and  where  the  judgment  is  rendered  for  the 
enforcement  of  some  pre-existing  lien,  it  relates  back  to  the 
origin  of  such  lien.  But  it  does  not  relate  back  to  such  pre- 
existing lien  so  as  to  make  every  person  except  the  lienholder 
a  trespasser  who  uses  the  property  after  the  creation  of  such 
lien.  It  merely  relates  back  so  as  to  cut  off  all  intervening 
equities,  encumbrances  and  conveyances,  and  so  as  to  give  to 
the  purchaser  a  clear  and  unencumbered  title  to  the  property 
then  in  existence  and  to  which  the  original  lien  attached.  It 
never  relates  back  for  the  purpose  of  doing  wrong  or  injus- 
tice, but  only  for  the  purpose  of  doing  right  and  justice.    It 
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is  an  equitable  fiction,  adopted  for  the  purpose  of  preserving 
and  enforcing  liens  and  equities.  But  it  preserves  and  en- 
forces only  such  liens  and  equities  as  are  known,  or  such  as 
the  law  requires  shall  be  taken  notice  of.  As  to  the  doctrine 
of  relation  as  applied  to  sheriffs'  deeds,  see  Freeman  on  Judg- 
ments, section  333;  Presnell  v.  Ramsour,  8  Ired.  (N.  C.)  505. 
All  persons  are  required  to  take  notice  of  all  recorded  liens, 
such  as  mortgage  liens,  mechanics'  liens,  attachment  liens,  and 
judgment  liens ;  and  they  are  sometimes  required  to  take  notice 
of  the  unrecorded  equities,  from  actual  facts  of  which  they 
have  had  due  notice":  Page  325. 

Knox,  having  taken  a  quitclaim  deed  only,  was  warned 
thereb}'  that  there  was  probably  a  weakness  in  the  title  of  his 
grantors  or  a  deed  of  general  warranty  would  have  been  given. 
This  put  him  upon  inquiry,  and  he  was  expected  to  search 
with  diligence  for  any  and  all  outstanding  liens,  encumbrances 
or  other  equities.  The  rule  relating  to  this  subject  is  well 
stated  in  the  case  of  Johnston  v.  Williams,  37  Kan.  179,  1  Am, 
St.  Rep.  243,  14  Pac.  537.  It  reads:  ''We  would  think  that 
in  all  cases,  however,  where  a  purchaser  takes  a  quitclaim  deed, 
he  must  be  presumed  to  take  it  with  notice  of  all  outstanding 
equities  and  interests  of  which  he  could,  by  the  exercise  of 
any  reasonable  diligence,  obtain  notice  from  an  examination 
of  all  the  records  affecting  the  title  to  the  property,  *'*^  and 
from  all  inquiries  which  he  might  make  of  persons  in  the  pos- 
session of  the  property,  or  of  persons  paying  taxes  thereon, 
or  of  any  person  who  might,  from  any  record  or  from  any 
knowledge  which  the  purchaser  might  have,  seemingly  have 
some  interest  in  the  property.  In  nearly  all  cases  between 
individuals  where  land  is  sold  or  conveyed,  and  where  there 
is  no  doubt  about  the  title,  a  general  warranty  deed  is  given ; 
and  it  is  only  in  cases  where  there  is  a  doubt  concerning  the 
title  that  only  a  quitclaim  deed  is  given  or  received;  hence, 
when  a  party  takes  a  quitclaim  deed,  he  knows  he  is  taking 
a  doubtful  title,  and  is  put  upon  inquiry  as  to  the  title.  The 
very  form  of  the  deed  indicates  to  him  that  the  grantor  has 
doubts  concerning  the  title;  and  the  deed  itself  is  notice  to 

him  that  he  is  getting  only  a  doubtful  title A  person 

who  holds  real  estate  by  virtue  of  a  quitclaim  deed  only  from 
his  immediate  grantor,  whether  he  is  a  purchaser  or  not,  is 
not  a  bona  fide  purchaser  with  respect  to  outstanding  and 
adverse  equities  and  interests  shown  by  the  records,  or  which 
are  discoverable  by  the  exercise  of  reasonable  diligence  in 
making  proper  examinations  and  inquiries":  Pages  182,  183. 

A  diligent  search  would  have  enabled  Knox  to  ascertain  the 
true  condition  of  the  title.  The  record  in  the  district  court 
would  have  shown  the  suit  by  the  soap  company  against  Thau- 
houser  and  Smith.  It  would  have  shown  the  attachment,  judcr- 
ment,  order  of  sale,  and  the  return  of  the  sheriff  that  a  sale 
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was  made  to  the  plaintiff  in  that  action.  This  would  have 
been  notice  that  Thanhouser  and  Smith  were  no  longer  the 
owners  of  the  land.  It  would  have  shown  that  the  soap  com- 
pany had  purchased  the  property  and  was  entitled  to  an  order 
of  confirmation  and  a  sheriff's  deed,  which  when  made  would 
give  it  the  full  and  complete  title  to  the  property.  It  cannot 
be  said,  therefore,  that  Knox  was  a  purchaser  in  good  faith. 
He  bought  with  notice  and  received  only  such  interest  in  the 
land  as  his  grantors  held.  They  held  nothing  but  the  bare 
formal,  legal  title,  which  might  be  extinguished  ^^^  at  any 
time  by  an  order  of  confirmation  and  the  execution  of  a  sher- 
iff's deed. 

The  fact  that  the  confirmation  and  the  execution  of  the 
sheriff's  deed  were  made  after  Knox  obtained  his  quitclaim 
deed  is  immaterial.  The  confirmation  when  made  finds  and 
adjudicates  that  all  prior  proceedings  have  been  regular  and 
in  compliance  with  law. 

It  is  urged  here  by  Knox  that  the  delay  of  the  purchaser 
in  securing  a  confirmation  of  the  sale  amounts  to  such  laches 
that  the  confirmation  should  not  have  been  allowed.  If  this 
objection  had  been  urged  when  the  confirmation  was  applied 
for,  it  would  have  been  of  more  force  than  now,  in  this  collat- 
eral proceeding.  Laches  on  account  of  mere  delay  is  not  at 
all  times  serious.  The  delay  may  not  have  been  negligent;  it 
may  have  been  necessary.  The  presumption  is  that  this  and 
all  other  prior  acts  which  furnished  a  reasonable  objection  to 
the  confirmation  were  considered  at  the  time  by  the  court  and 
overruled.  The  order  is  an  adjudication  to  that  effect.  "We 
see  no  occasion  here  for  the  application  of  the  rule  of  laches 
for  which  Knox  contends,  and  there  would  be  none  if  the 
question  of  confirmation  were  here  for  consideration.  The 
delay  could  not  have  injured  the  rights  of  Thanhouser,  as  he 
had  no  substantial  interest  in  the  land.  There  does  not  ap- 
pear to  be  any  adequate  equitable  reason  for  depriving  the 
soap  company  of  what  it  acquired  by  its  purchase  and  rein- 
vesting it  in  the  man  who  received  a  valuable  consideration 
for  it,  or  in  his  grantee,  who  stands  in  no  better  position. 
There  seems  to  be  as  great  reason  to  apply  the  rule  of  acquies- 
cence or  waiver  to  Thanhouser  for  permitting  so  much  delay 
without  taking  advantage  of  it  by  way  of  objection  to  the  con- 
firmation, or  moving  to  set  aside  the  sale,  or  otherwise :  17  Am. 
&  Eng.  Ency.  of  Law,  1005.  But  in  our  view  these  questions 
were  settled  by  the  order  of  confirmation.  Upon  the  whole 
case  we  think  the  sheriff's  deed  conveyed  the  land  to  the 
Cosmo  Buttermilk  Soap  ^^^  Company,  and  its  deed  conveyed 
it  to  Doty,  who  is  entitled  to  the  possession  of  the  property. 

The  judgment  of  the  district  court  is  reversed,  with  direc- 
tion to  enter  judgment  in  favor  of  Dennis  D.  Doty  for  pos- 
session of  the  property,  upon  his  cross-petition. 
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An  Order  Confirming  a  Judicial  Sale  generally  cures  all  irregulnrities 
in  the  proceedings  and  is  usually  conclusive  as  to  everj'thing  found  that 
is  essential  to  the  legality  of  the  sale:  See  the  note  to  Watson  v. 
Tromble,  29  Am.  St.  Eep.  495;  Scliroeder  v.  Pehling,  20  S.  D.  642, 
129  Am.  St.  Rep.  952;  Norton  v.  Reardon,  67  Kan.  302,  100  Am.  St. 
Eep.  459,  and  cases  cited  in  the  cross-reference  note  thereto. 

Sheriff's  Deed  Relates  Back  to  the  date  of  the  execution  on  which  it 
is  based,  as  against  the  judgment  debtor  and  all  other  persons  except 
innocent  purchasers  for  value  without  notice:  Mason  v.  Perkins,  180 
Mo.  702,  103  Am.  St.  Eep.  591;  Greer  v.  Wintersmith,  85  Ky.  516, 
7  Am.  St.  Eep.  613. 

Quitclaim  Deeds  are  discussed  in  the  note  to  Babcock  v.  Wells,  105 
Am.  St.  Eep,  854. 


STATE  V.  TAWNEY. 

[81  Kan.  162,  105  Pac.  218.] 

'CHANGE  OF  VENUE — Prejudice  of  Judge. — A  court  is  not 
compelled  to  grant  a  change  of  venue  upon  the  affidavit  of  the  de- 
fendant alleging  prejudice  of  the  judge,  although  no  counter-affidavit 
or  proof  is  filed,  where  the  judge  is  satisfied  that  his  mind  is  free 
from  prejudice  and  that  the  statements  in  the  defendant's  affidavit 
are  without  foundation,     (p.  356.) 

CHANGE  OF  VENTJE— Prejudice  of  Judge.— The  fact  that  the 
court,  in  approving  a  verdict  and  pronouncing  sentence  at  a  former 
trial  of  the  defendant  upon  the  same  charge,  expressed  an  opinion 
of  the  defendant's  guilt  does  not  of  itself  indicate  prejudice,  (p. 
356.) 

CRIMINAL  TRIAL — Expression  of  Opinion  by  Court. — Ordin- 
arily, an  expression  of  opinion  by  the  court  upon  an  issue  of  fact  has 
great  weight  with  jurors,  and  he  should  therefore  carefully  abstain 
from  indicating  his  opinion  upon  a  material  question  of  fact  which  it 
is  the  province  of  the  jury  to  determine,     (p.  357.) 

CRIMINAL  TRIAL — Cross-examination  of  Witness. — It  is  com- 
petent for  a  defendant  to  bring  out  on  cross-examination  of  a  witness 
against  him  any  fact  or  circumstance  tending  to  show  that  his  testi- 
mony may  have  been  influenced  or  colored  by  intimidation,  or  by  some 
selfish  or  personal  motive,  and  thus  aid  the  jury  in  measuring  the 
value  of  the  testimony,     (p.  358.) 

CRIMINAL  TRIAL — Impeachment  of  Witness. — It  was  compe- 
tent for  the  defendant  to  bring  out,  or  show,  that  the  principal  witness 
for  the  prosecution,  who  it  was  claimed  was  also  involved  in  the  offense 
charged,  when  called  upon  to  testify  at  the  preliminary  examination 
of  the  defendant,  refused  to  give  his  testimony;  that  he  was  then 
committed  to  the  county  jail  for  several  hours  until  he  became  willing 
to  testify;  and  that  then  he  was  brought  in  and  gave  testimony  ex- 
culpating himself  and  supporting  the  charge  against  the  defendant. 
And  the  defendant  is  also  entitled  to  bring  out  any  circumstances 
which  tend  to  show  that  the  testimony  of  the  witness  was  obtained 
by  coercion  or  interest  in  the  result  of  the  trial,  or  which  might 
affect  his  credibility,     (p.  358.) 

TRIAL — Instruction  Emphasizing  Isolated  Fact, — It  is  not 
proper  for  a  court  in  instructing  a  jury  to  call  special  attention  to  nn 
isolated  fact,  and  by  making  it  prominent  suggest  to  the  jury  that  it 
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is  of  greater  significance  and  weight   than   other  unmentioned  facts 
in  the  case  which  are  of  no  less  importance,     (p.  359.) 
(Syllabi  by  the  court.) 

W.  J.  Costigan  and  Ralph  E.  Page,  for  the  appellant. 

Fred  S.  Jackson,  attorney  general,  and  W.  B.  Pleasant, 
county  attorney,  for  the  appellee. 

i«»  JOHNSTON,  C.  J.  This  is  an  appeal  from  the  second 
conviction  of  Bert  Tawney  for  the  larceny  of  two  pigs.  The 
lirst  error  assigned  is  based  on  the  action  of  the  court  in  deny- 
ing an  application  for  a  change  of  venue.  In  his  affidavit 
the  appellant  alleged  that  the  district  judge  was  prejudiced 
iigainst  him.  and  that  it  was  evidenced  by  the  manner,  tone 
of  voice  and  prejudicial  ^*^  comments  of  the  judge  in  the 
former  trial.  Upon  an  objection  to  the  reading  of  the  affi- 
davit the  district  judge  said:  "I  don't  care  to  hear  the  affi- 
davit. Motions  for  a  change  of  venue  on  the  ground  of  preju- 
dice of  the  court  have  become  so  much  a  matter  of  coirrse  in 
certain  cases  that  we  naturally  look  for  them.  In  this  motion 
the  defendant  swears  that  the  court  is  prejudiced  against  him. 
That  is  absolutely  false,  and  I  believe  he  knew  it  was  false 
when  he  swore  to  it.  He  also  swears  that  the  court  has  ex- 
pressed the  opinion  that  he  is  guilty  of  the  crime  charged 
against  him.  That  is  absolutely  true.  I  did  think  so,  and  I 
told  him  so  when  I  sentenced  him.  If  I  had  not  thought  so  I 
would  not  have  sentenced  him." 

The  personal  knowledge  of  the  judge  as  to  the  state  of  his 
-own  mind  is  not  to  be  ignored,  and  he  is  not  compelled  to 
grant  a  change  of  venue  upon  the  affidavit  of  a  defendant, 
although  there  is  no  counter-affidavit,  especially  where  he  is 
conscious  that  he  is  free  from  prejudice  and  believes  that  the 
statements  in  the  defendant's  affidavit  are  without  founda- 
tion :  City  of  Emporia  v.  Volmer,  12  Kan,  622 ;  State  v.  Bohan, 
19  Kan.  28 ;  State  v.  Grinstead,  62  Kan.  593,  64  Pac.  49 ;  State 
v.  Parmenter,  70  Kan.  513,  79  Pac.  123.  The  fact  that  when 
the  sentence  of  the  law  was  pronounced  upon  the  appellant 
at  the  former  trial  the  court  expressed  the  opinion  that  he 
was  guilty  does  not  of  itself  indicate  prejudice.  The  jury 
were  of  the  same  opinion.  Complaint  is  made,  however,  that 
the  statements  of  the  court  in  denying  the  motion  must  have 
reached  the  ears  of  the  jurors  and  resulted  in  prejudice  to  the 
appellant.  The  strong  language  employed  by  the  court,  which 
in  effect  imputed  perjury  to  the  appellant,  if  used  in  the  pres- 
ence of  jurors,  may  have  been  harmful  to  him.  While  the 
ruling  was  made  just  before  the  impaneling  of  the  jury,  it 
does  not  appear  that  any  part  of  the  panel  was  present  at  the 
time  the  statement  was  made,  nor  that  the  remark  was  brought 
to  the  attention  of  any  juror  who  tried  the  case. 
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165  There  is  complaint  of  the  ruling  on  the  admission  of 
the  testimony  of  Beecher  Day,  who  was  a  witness  in  behalf 
of  the  state  in  the  former  trial,  but  who  was  declared  insr.ne 
and  had  died  before  the  second  trial.  The  objection  to  the 
testimony  was  on  the  ground  that  Day  was  insane  when  his 
testimony  was  given,  and  that  to  falsify  was  one  of  his  pecu- 
liar infirmities.  Counsel  for  the  appellant  proposed  to  make 
a  showing  to  this  effect,  but  the  objection  was  overruled,  the 
court  remarking:  "I  saw  the  witness  at  the  former  trial,  and 
I  heard  him  testify,  and  I  saw  no  signs  of  insanity  about 
him."  Afterward  the  defense  was  permitted  to  introduce  the 
insanity  proceedings,  which  had  been  had  in  September,  1908,. 
and  in  which  it  was  found  that  Day  was  insane;  that  his  dis- 
ease was  of  two  years'  duration,  and  that  he  was  subject  to- 
epilepsy  and  manifested  suicidal  tendencies.  The  testimony 
in  question  was  given  by  Day  in  September,  1907.  Since  the 
main  facts  involved  in  the  offer  were  subsequently  received  in 
evidence  at  the  instance  of  the  appellant,  there  is  little  reason 
to  complain  of  the  earlier  ruling.  There  is  some  ground,  how- 
ever, for  complaint  of  the  remark  of  the  trial  judge,  in  the 
presence  of  the  jury,  that  he  had  observed  the  witness  when 
he  testified  and  "saw  no  signs  of  insanity  about  him."  Ordi- 
narily, an  expression  of  opinion  by  the  judge  upon  an  issue 
of  fact  has  great  weight  with  jurors,  and  he  should  not  indi- 
cate his  opinion  upon  a  fact  which  it  is  the  province  of  the 
jury  to  determine.  It  is  not  easy  to  say  that  this  one  had  no 
influence  with  the  jury. 

Error  is  assigned  on  rulings  made  on  the  cross-examination 
of  Joe  Lockwood,  the  principal  witness  against  the  appellant. 
The  stolen  pigs  were  found  in  the  possession  of  Lockwood,  and 
there  was  testimony  by  Cynthia  Tawney,  his  sister,  that  these 
pigs,  which  belonged  to  Mathias,  were  trespassing  on  the  Taw- 
ney farm ;  that  she  caught  two  of  them  and  took  them  over  to 
Lockwood 's  place,  telling  him  that  they  belonged  to  ^^*^  Ma- 
thias; that  she  left  them  with  him  and  later  traded  them  to 
him  for  a  small  sow.  She  also  testified  that  she  did  not  in- 
form her  husband,  the  appellant,  of  what  she  had  done  until 
Mathias  found  his  pigs  in  Lockwood 's  place,  which  was  shortly 
before  her  husband's  arrest.  The  appellant  proposed  to  prove 
that  at  the  preliminary  examination  Lockwood  was  called  as 
a  witness  for  the  prosecution  and  refused  to  testify;  that  he 
was  then  committed  to  the  county  jail  for  several  hours,  and 
afterward  was  brought  in  and  gave  testimony  exculpating 
himself  and  putting  the  theft  of  the  pigs  upon  the  appellant, 
but  upon  objection  the  testimony  was  excluded,  the  court  say- 
ing that  "unless  he  was  put  in  there  for  some  crime  it  is 
wholly  immaterial."  Counsel  for  the  appellant  suggested 
that  he  wanted  to  show  that  this  witness,  who  had  possession 
of  the  stolen  pigs  and  might  be  concerned  in  the  theft,  was 
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intimidated  by  being  placed  in  jail  for  refusing  to  testify,  and 
that  his  coming  in  and  giving  the  testimony  desired  when  re- 
leased from  custody  had  a  tendency  to  show  duress.  In  re- 
sponse the  court  said :  ' '  Oh,  there  is  no  evidence  at  all  of  any 
duress."  Counsel  persisted  in  the  claim  that  the  evidence 
was  admissible,  and  the  court  remarked  that  "if  he  [Lock- 
wood]  was  a  competent  witness,  and  refused  to  testify,  the 
justice  had  a  right  to  compel  him."  To  this  counsel  replied 
that  "no  man  can  be  compelled  to  testify  so  as  to  incriminate 
himself."  The  court  then  responded:  "That  is  the  privilege 
of  the  man  on  trial,  not  of  a  mere  witness  who  was  competent 
to  testify.  I  say  again,  if  he  was  sent  to  jail  for  some  crime, 
you  might  show  that,  but  I  think  this  is  not  proper  here;  it 
is  immaterial." 

The  testimony  should  have  been  received,  and  that  without 
being  minimized  or  discredited  by  the  remarks  of  the  court. 
The  appellant  was  entitled  to  any  evidence  affecting  the  credi- 
bility of  Lockwood  and  the  force  to  be  given  to  his  testimony. 
He  was  the  principal  witness  against  the  appellant,  and  ac- 
cording to  some  of  ^^"^  the  testimony  was  himself  involved  in 
the  larceny  of  the  pigs.  He  was  interested  in  clearing  him- 
self of  complicity  in  the  theft.  If  when  first  called  upon  to 
testify  to  what  he  knew  of  the  transactions  he  refused  to  an- 
swer questions,  and  if  he  was  induced  to  testify  against  the 
appellant  in  order  to  escape  prison  or  to  protect  himself,  or 
if  there  was  any  intimidation  or  peculiar  inducement  for  him 
to  testify  as  he  did,  or  if  he  had  any  special  interest  in  the 
result  of  the  prosecution,  it  was  proper  to  bring  it  out  on 
cross-examination.  It  was  competent  for  the  appellant  to 
show  any  circumstance  which  might  tend  to  prove  that  the 
testimony  given  against  him  may  have  been  influenced  or 
colored  by  some  selfish  or  personal  motive,  and  in  that  way 
aid  the  jury  in  measuring  the  value  of  the  testimony.  It  was 
the  privilege  of  the  witness  to  refuse  to  give  testimony  which 
would  expose  him  to  a  criminal  charge  or  to  any  kind  of  pun- 
ishment. This  privilege  is  not  confined  to  the  one  on  trial,  as 
was  suggested,  but  is  available  to  any  witness  called  to  testify 
in  the  case.  The  materiality  of  the  ruling  excluding  this  evi- 
dence was  enhanced  by  an  instruction  of  the  court  singling 
out  the  testimony  of  Lockwood  to  the  effect  that  the  appellant 
had  offered  him  money  to  "hike  out"  and  remain  away  for 
two  years,  until  the  trouble  would  "blow  over."  The  instruc- 
tion was:  "If  you  believe  from  the  evidence  that  the  defend- 
ant attempted  to  corrupt  witnesses  for  the  state,  or  offered 
to  pay  witnesses  for  the  state  to  absent  themselves  and  thus 
deprive  the  state  of  their  testimony,  you  have  a  right,  and  it 
is  your  duty,  to  take  such  matters  into  consideration  in  de- 
termining the  guilt  or  innocence  of  the  defendant." 

The  testimony  on  the  sul)ject  had  been  submitted  to  the 
jury,  and  it  does  not  appear  that  there  was  any  danger  of  its 
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being  overlooked  by  them,  nor  is  any  reason  seen  why  it  was 
necessary  to  place  special  emphasis  upon  this  single  circum- 
stance. It  is  a  dangerous  practice  to  call  special  attention  to 
an  isolated  fact,  and  ^*^  thus,  by  making  it  prominent,  lead 
the  jury  to  the  opinion  that  it  is  of  greater  significance  and 
weight  than  other  unmentioned  facts  in  the  case  which  may 
be  of  no  less  importance:  12  Cyc.  649.  Under  the  circum- 
stances, it  would  seem  that  undue  prominence  was  given  to 
this  phase  of  the  case,  and,  as  stated,  it  made  more  material 
the  error  of  the  court  in  limiting  the  inquiry  as  to  the  motives 
and  credibility  of  the  witness  who  gave  the  emphasized  tes- 
timony. 

There  are  some  other  objections,  but  as  they  may  not  arise 
in  another  trial  of  the  cause,  it  is  not  deemed  necessary  to 
consider  them.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  a  new  trial, 

Benson,  J.,  not  sitting. 


Whether  a  Change  of  Venue  will  he  Granted  in  a  Criminal  Case  usu- 
ally rests  in  the  sound  discretion  of  the  court:  Andrews  v.  People,  33 
Colo.  193,  108  Am.  St.  Eep.  76;  Augustine  v.  State,  41  Tex.  Cr.  59, 
96  Am.  St.  Eep.  765.  A  change  of  venue  is  a  wrong  to  the  public, 
unless  the  interests  of  justice  to  the  defendant  require  it,  and  preju- 
dice on  the  part  of  a  judge,  in  order  to  justify  a  change,  must  clearly 
appear:  State  v.  Stark,  63  Kan.  529,  88  Am.  St.  Eep.  251.  See,  also, 
Priddy  v.  Boice,  201  Mo.  309,  119  Am.  St,  Eep,  762;  note  to  Shattuck 
V.  Myers,  74  Am.  Dec.  245, 


COOPER  V.  SEAVERNS. 

[81  Kan.  267,  105  Pac.  509.] 

SLANDER — Construction  of  Words. — The  Rule  that  in  slander 
cases  the  words  spoken  are  to  be  construed  in  their  mildest  sense  has 
been  abandoned.  They  should  be  given  their  usual,  popular  and 
natural  meaning,  according  to  the  circumstances  under  which  they 
were  used,  on  the  assumption  that  the  hearer  ao  understood  them. 
(By  the  editor.)      (p.  361.) 

SLANDER — Office  of  Innuendo. — If  words  alone,  or  words 
illuminated  by  circumstances  duly  pleaded,  are  not  defamatory,  the 
innuendo  cannot  make  them  so.  But  if  the  words  are  ambiguous  or 
equivocal,  the  innuendo  may  assign  the  true  meaning  the  plaintiff 
believes  them  to  bear.     (By  the  editor.)     (p.  362.) 

SLANDER — Charge  of  Unchastity — "Dirty  Slut." — According 
to  their  usual,  popular  and  natural  signification  the  words  "dirty 
slut,"  spoken  of  a  woman,  do  not  of  themselves  impute  unchastity. 
(p.  361.) 

SLANDER — Charge    of    Unchastity — Pleading — Innuendo, — In 

an  action  for  slander  based  on  the  words  referred  to  their  meaning 
cannot   be   expanded  to   include   unchastity   merely  by   the   innuendo 
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of  the  petition.  If  in  the  light  of  the  occasion  and  circumstances  of 
their  utterance  they  conveyed  such  a  meaning,  the  extrinsic  facts 
showing  they  were  defamatory  should  be  pleaded  in  the  prefatory 
part  of  the  petition,     (p.  362.) 

SLANDER — Charge  of  Unchastity,  What  is. — The  following 
words  spoken  of  a  married  woman:  "I  suppose  that  you  have  heard 
the  slander  that's  going  about  the  Coopers;  that  little  girl  was  born 
within  four  or  five  months  after  they  were  married;  now,  what  do 
you  think  of  them?"  fairly  mean  the  woman's  child  was  begotten 
out  of  lawful  wedlock  and  that  she  had  been  guilty  of  a  breach  of 
chastity,     (pp.  360,  362.) 

SLANDEB — Charge  of  Unchastity — ^Proof  of  Special  Damages. 
The  rule  of  the  common  law  that  spoken  words  imputing  unchastity 
to  a  female  are  not  actionable  without  allegation  and  proof  of  special 
damages  took  its  rise  in  England  from  conditions  peculiar  to  that 
country,  and  is  based  upon  reasons  which  are  not  apposite  under  the 
legal  institutions  of  this  state.  It  is  out  of  sympathy  with  the  true 
spirit  of  the  Bill  of  Eights,  lacks  the  sanction  of  justice  and  right, 
and  does  not  apply  to  the  conditions  or  meet  the  needs  of  the  people 
of  this  state,     (pp.  363,  373.) 

COMMON  LAW — How  Far  in  Force  in  Kansas. — Under  the 
statute  of  1868  (Gen.  Stats.  1901,  see.  8014),  which  governs  the 
matter,  the  common  law  of  England  remains  in  force  in  this  state 
in  aid  of  the  general  statutes  only  so  far  as  it  is  not  modified  by 
constitutional  and  statutory  law,  judicial  decisions  and  the  conditions 
and  wants  of  the  people,     (pp.  369,  372.) 

COMMON  LAW — Modification  of  a  Judicial  Question. — It  is 
a  judicial  question  whether  the  common  law  invoked  in  a  judicial 
proceeding  has  been  modified  by  any  of  the  means  pointed  out  in  the 
statute,  and  consequently  to  what  extent  it  remains  in  force  in  this 
state,     (p.  373.) 

SLANDEB — Charge  of  Unchastity — Pleading  Special  Damages. 
The  rule  of  the  common  law  referred  to  in  paragraph  4  is  not  a  part 
of  the  law  of  this  state,  and  spoken  words  imputing  unchastity  to  a 
female  are  actionable  without  allegation  or  proof  of  special  damages., 
(p.  373.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

W.  S.  Roark,  for  the  appellant. 

Lee  Monroe  and  George  A.  Kline,  for  the  appellee. 

^^  BURGH,  J.  The  action  in  the  district  court  was  one 
for  slander.  The  petition  contained  two  counts.  In  the 
first  count  it  was  charged  that  the  defendant  said  the 
plaintiff  is  a  ''dirty  slut."  The  innuendo  was  that  the 
words  meant  the  plaintiff  is  an  unchaste  woman.  In  the 
second  count  it  was  charged  that  the  defendant  spoke  of 
the  plaintiff  as  follows:  "I  suppose  that  you  have  heard  the 
slander  that's  going  about  the  Goopers;  that  little  girl  was 
born  within  four  or  five  months  after  they  were  married  ^ 
now,  what  do  you  think  of  them?"  The  innuendo  was  that 
the  words  meant  that  the  plaintiff's  first  child  was  begotten 
out  of  lawful  wedlock  and  that  the  plaintiff  had  been  guilty 
of  a  breach  of  chastity.     No  special  damages  were  alleged. 
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^*^  A  demurrer  was  sustained  to  the  petition,  and  the  plain- 
tiff appeals. 

Formerly,  it  was  held  in  slander  cases  that  the  words 
spoken  were  to  be  construed  in  their  mildest  sense,  but  that 
doctrine  has  long  since  been  abandoned.  They  should  be 
given  their  usual,  popular  and  natural  meaning,  according 
to  the  circumstances  under  which  they  were  used,  on  the 
assumption  that  the  hearer  so  understood  them.  The  words 
"dirty  slut"  do  not  import  unchastity.  None  of  the  diction- 
aries assigns  to  them  any  such  signification.  In  the  Cen- 
tury Dictionary,  wiiich  is  usually  careful  to  give  all  exten- 
sions of  meaning  beyond  the  ordinary,  the  word  "slut"  is 
defined  and  its  use  is  illustrated  as  follows: 

"1.  A  careless,  lazy  woman;  a  woman  who  is  uncleanly 
as  regards  her  person  or  her  house ;  a  slattern ;  often  used 
as  a  name  of  contempt  for  a  woman  and  (formerly)  also  for 
a  man.     See  sloven. 

"  'Our  radient  queen  hates  sluts  and  sluttery.' — Shak.,  M. 
W.  of  W.,  V.  5,  50. 

"2.  A  young  woman;  a  jade;  a  wench:  used  lightly. 

"  'Our  little  girl  Susan  is  a  most  admirable  slut,  and 
pleases  us  mightily,  doing  more  service  than  both  the 
others.' — Pepys,  Diary,  Feb.  21,  1664. 

"  'You  see  now  and  then  some  handsome  young  jades 
among  them  (Gipsies)  ;  the  sluts  have  very  often  white  teeth 
and  black  eyes.' — Addison,  Spectator,  No.  130. 

"3.  .An  awkward  person,  animal,  or  thing. 
"  'Crabbe  is  a  slutt  to  kerve,  and  a  wrawd  wight; 
Breke  euery  clawe  a  sondur.' 

— Babees  Book  (E.  E.  T.  S.),  p.  158. 

"4.  A  female  dog;  a  bitch. 

"  '  "You  see  I  gave  my  cousin  this  dog,  Captain  Wool- 
comb,"  says  the  gentleman,  "  and  the  little  slut  remembers 
me."  ' — Thackeray,  Philip,  xiii." 

While  quoting  from  the  masters  of  English  speech  the 
editors  of  this  work  might  have  given  space  to  the  one  from 
whom  every  child's  notion  of  the  words  in  question  is 
obtained: 

"See-saw,  Margery  Daw, 
Sold  her  bed  and  lay  upon  straw; 
Was  not  she  a  dirty  slut. 
To  sell  her  bed  and  lie  in  the  dirt?" 

— Mother  Goose. 

^''^  The    latest    authoritative    standard,  Webster's  New 
International  Dictionary    (1909),  notes  no   enlargement  of 
the   foregoing  meanings,    and   the   courts  have   recognized 
none   except   where   the   circumstances   and   connection   so- 
indicated:  25  Cyc.  322,  and  cases  cited. 
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The  plaintiff  says,  however,  the  meaning  of  the  defend- 
ant's language  was  properly  expanded  to  include  a  slan- 
derous imputation  by  means  of  the  innuendo.  The  innu- 
endo performs  no  such  service.  It  cannot  extend  or  add 
to  the  sense  of  words.  If  the  words  themselves  are  defama- 
tory, no  innuendo  is  necessary.  If  they  are  not  themselves 
defamatory,  and  become  so  only  in  the  light  of  the  occasion 
and  circumstances  of  their  utterance,  the  extrinsic  facts 
showing  the  meaning  actually  conveyed  must  be  stated  in 
the  prefatory  part  of  the  pleading  and  not  in  the  innuendo. 
If  the  words  alone  or  the  words  illuminated  by  circum- 
stances duly  pleaded  be  not  defamatory,  tl^e  innuendo 
cannot  make  them  so.  If  the  words  alone  or  the  words 
explicated  by  the  attendant  facts  be  susceptible  of  more 
than  one  meaning,  or  be  ambiguous  or  equivocal,  the  innu- 
endo may  assign  the  true  meaning  the  plaintiff  believes  they 
should  bear.  But  in  no  case  can  it  introduce  new  facts,  and 
it  serves  merely  to  connect,  explain  and  apply  what  precedes 
it  in  the  statement  of  the  cause  of  action :  1  Cooley  on  Torts, 
3d  ed.,  p,  414;  25  Cyc.  449;  13  Ency.  of  PL  &  Pr.  49.  In 
this  case  no  facts  were  alleged  showing  that  the  words 
forming  the  basis  of  the  first  count  of  the  petition  bore  other 
than  their  usually  accepted  signification,  and  the  introduc- 
tion of  a  broader  meaning  in  the  innuendo  alone  was  not 
permissible. 

"Several  sets  of  words  are  set  out  in  the  declaration 
as  being  false,  scandalous,  malicious  and  defamatory,  and 
among  others  in  the  second  count,  are  the  following:  'She 
is  a  dirty  bitch,'  'She  is  a  dirty  slut.'  'She  is  a  dirty, 
lying  slut.'  'She  is  a  filthy,  lying  slut.'  These  words  are 
laid  without  any  colloquium  going  to  show  that  they  were 
used  and  understood  in  a  slanderous  ^''^  sense.     They  must,. 

therefore,    be    taken    in    their    common    acceptation 

The  word  'slut,'  according  to  Webster,  means  an  untidy 
woman,  a  slattern,  and  also  a  female  dog,  the  same  as 
'bitch.'  While  such  terms  undoubtedly  are  coarse,  vulgar 
and  brutal,  when  applied  to  a  woman,  they  do  not  amount 
to  a  charge  of  crime  or  of  want  of  chastity,  and  are  not, 
therefore,  in  their  common  meaning,  slanderous  words": 
Roby  V.  Murphy,  27  111.  App.  394. 

According  to  the  rule  of  interpretation  already  stated, 
the  defendant's  assertion  respecting  the  plaintiff  appearing 
in  the  second  count  of  the  petition  fairly  conveys  the  mean- 
ing assigned  to  it  in  the  innuendo,  and  the  question  arises 
whether  words  imputing  want  of  chastity  to  a  woman  are 
actionable  in  this  state  without  an  allegation  of  special 
damages. 

The  common  law  of  England  was  that  verbal  imputations 
of  unchaste  conduct  on  the  part  of  a  female  were  not  ac- 
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tionable,  in  the  absence  of  special  damages,  unless  they 
related  to  a  person  in  some  office  or  employment  for  which 
morality  and  virtue  were  qualifications  (Folkhard's  Law 
of  Slander  and  Libel,  7th  ed.,  p.  43),  and  except  in  the  local 
courts  of  the  city  of  London,  the  borough  of  Southwark 
and  the  city  of  Bristol,  where  it  was  the  custom  to  whip 
strumpets  at  cart's  tail,  tingling  a  basin  before  them: 
Odgers  on  Libel  and  Slander,  p.  *84.  This  rule  has  been 
accounted  for  on  the  supposition  that  in  the  early,  forma- 
tive days  of  the  common  law,  social  relations  were  rude, 
manners  were  unrefined,  and  the  people  were  accustomed 
to  hearing  gross  and  vulgar  epithets  freely  tossed  about 
without  regarding  them  seriously:  Odgers  on  Libel  and 
Slander,  *p.  86.  The  case  of  Oxford  v.  Cross,  in  the  king's 
bench,  Trinity  term,  41  Elizabeth  (1599),  Coke's  Reports 
(volume  2,  page  307;  part  4,  page  18a),  is  cited  in  support 
of  this  view,  wherein  it  was  said  that  a  custom  "to  maintain 
actions  for  such  brabling  words  is  against  law."  Pollock 
and  Maitland  discover  a  better  state  of  ^^^  civilization  from 
the  early  records  than  the  view  indicated  takes  for  granted : 
"We  should  be  much  mistaken,  however,  if  we  believed 
that  the  temporal  law  of  the  middle  ages  gave  no  action  to 
the  defamed.  Nothing  could  be  less  true  than  that  our 
ancestors  in  the  days  of  their  barbarism  could  only  feel 
bloAvs  and  treated  hard  words  as  of  no  account.  Even  the 
rude  lex  Salica  decrees  that  if  one  calls  a  man  'wolf  or 
'hare'  one  must  pay  him  three  shillings,  while  if  one  calls 
a  woman  'harlot,'  and  cannot  prove  the  truth  of  the  charge, 
one  must  pay  her  forty-five  shillings.  The  oldest  English 
laws  exact  bot  and  wite  if  one  gives  another  bad  names. 
In  the  Norman  Custumal  it  is  written  that  the  man  who  has 
falsely  called  another  'thief  or  'manslayer'  must  pay  dam- 
ages, and,  holding  his  nose  with  his  fingers,  must  publicly 
confess  himself  a  liar.  Shame  was  keenly  felt.  In  almost 
every  action  before  an  English  local  court  of  the  thirteenth 
century  the  plaintiff  will  claim  compensation,  not  only  for 
the  damage  (damnum),  but  also  for  the  shame  (huntage, 
hontage,  dedecus,  pudor,  vituperium)  that  has  been  done 
him,  and  we  may  suspect  that  in  the  king's  court  this  ele- 
ment was  not  neglected  when  compensation  was  awarded. 
But  further,  we  find  that  in  the  local  courts,  not  only  were 
bad  words  punished  upon  presentment  in  a  summary  way, 
but  regular  actions  for  defamation  were  common.  We  may 
gather  that  in  such  an  action  the  defendant  might  allege 
that  his  words  were  true;  Veritas  non  est  defamatio.  We 
may  gather  that  the  English  for  meretrix  was  actionable, 
though  an  interchange  of  this  against  the  English  for  latro 
left  one  shilling  due  to  the  man.  We  already  hear  that  a 
slander  was  uttered  'of  malice  aforethought,'  and  sometimes 
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a  plaintiff  alleges  'special  damage.'  But  until  further  re- 
searches have  been  made  among  the  records  of  our  manorial 
courts  we  shall  know  little  of  the  medieval  law  of  defama- 
tion. Probably  in  this  matter  those  courts  did  good  enough 
justice,  and  for  this  reason  it  was  that  no  royal  writ  was 
devised  for  the  relief  of  the  slandered":  2  Pollock  &  Mait- 
land's  History  of  English  Law,  2d  ed.,  p.  537. 

This  being  true,  a  reason  for  the  rule  must  be  found  else- 
where than  in  any  essential  brutality  of  the  early  ^'^  Eng- 
lishman. The  doctrine  appears  to  be  fully  accounted  for 
though  the  partition  of  authority  in  England  between  the 
spiritual  and  the  temporal  courts:  Odgers  on  Libel  and 
81and(;r,  *p.  86.  It  is  familiar  history  that  in  the  middle 
ages,  for  reasons  and  by  means  which  need  not  be  sketched 
here,  the  all-powerful  ecclesiastics  acquired  jurisdiction  over 
a  large  portion  of  the  most  important  concerns  of  life — 
testaments,  matrimony,  and  among  innumerable  others, 
defamation.  This  breach  of  the  social  order  was  regarded 
as  a  sin,  and  was  punishable  in  the  spiritual  courts  as  such. 

''When  the  old  moots  were  decaying,  the  ecclesiastical 
procedure  against  the  sin  of  defamation  seems  to  have  been 
regarded  as  the  usual,  if  not  the  only,  engine  which  could 
be  brought  to  bear  upon  cases  of  libel  and  slander":  2 
Pollock  &  Maitland's  History  of  English  Law,  2d  ed.,  p.  538. 

"The  king's  court  gave  no  action  for  defamation.  This, 
in  our  eyes,  will  seem  both  a  serious  and  a  curious  defect 
in  the  justice  that  it  administered.  What  is  usually  ac- 
counted the  first  known  instance  of  such  an  action  comes 
from  the  year  1356,  and  even  in  that  instance  the  slander 
was  complicated  with  contempt  of  court.  In  1295  a  pictur- 
esque dispute  between  tAvo  Irish  magnates  had  been  removed 
to  Westminster,  and  Edward  I's  court  declared  in  solemn 
fashion  that  it  would  not  entertain  pleas  of  defamation;  in 
the  Irish  court  battle  had  been  waged.  At  the  end  of  the 
middle  ages  we  may  see  the  royal  justices  beginning  to 
reconsider  their  doctrine  and  to  foster  an  '  action  on  the  case 
for  words';  but  they  were  by  this  time  hampered  by  the 
rival  pretensions  of  the  courts  Christian.  The  tribunals  of 
the  church  had  been  allowed  to  punish  defamation  as  a  sin, 
and  the  province  which  had  thus  been  appropriated  by  the 
canonists  was  not  very  easily  recovered  from  them  until  the 
Protestant  reformation  had  weakened  their  hands":  2  Pol- 
lock &  Maitland's  History  of  English  Law,  2d  ed.,  p.  536. 

The  struggle  to  limit  and  define  the  authority  of  the 
ecclesiastical  courts  was  long  and  bitter,  and  frequently 
^"^  exhibited  some  striking  features.  In  the  progress  of 
the  duel  the  common-law  courts  used  as  their  principal 
weapon  the  king's  writ  of  prohibition  to  restrain  the  exer- 
cise of  jurisdiction  over  causes  which  they  desired  to  ad- 
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judicate.  The  ecclesiastics  returned  the  fire  by  excommuni- 
cating those  who  sued  out  such  writs.  By  and  by  an 
increasing  number  of  pecuniary  matters  came  to  be  re- 
garded as  pertaining  to  things  of  this  world,  and  the  civil 
courts  finally  succeeded  in  maintaining  their  right  to  admin- 
ister relief  in  an  action  on  the  case  where  specific  damages 
were  occasioned  by  slanderous  words.  In  Lord  Coke's  time 
the  jurisdiction  of  the  spiritual  courts  over  defamation  was 
declared  as  follows:  "Touching  defamations  determinable 
in  the  ecclesiastical  court,  it  was  resolved,  that  such  defama- 
tion ought  to  have  three  incidents:  1.  That  it  concerns  mat- 
ter merely  spiritual  and  determinable  in  the  ecclesiastical 
court,  as  for  calling  him  'heretic,  schismatic,  adulterer, 
fornicator,  etc'  2.  It  ought  to  concern  matter  merely 
spiritual  only;  for  if  such  defamation  touches  or  concerns 
anything  determinable  at  the  common  law,  the  ecclesiastical 
judge  shall  not  have  cognizance  of  it.  3.  Although  such 
defamation  is  merely  spiritual,  and  only  spiritual,  yet  he 
who  is  defamed  cannot  sue  there  for  amends  or  damages, 
but  the  suit  ought  to  be  only  for  the  punishment  of  the  sin, 
pro  salute  animae":  Palmer  v.  Thorpe,  K.  B.,  Trin.  Term, 
25  Eliz.  [1583],  2  Coke's  Rep.,  p.  315,  pt.  4,  p.  20a. 

If,  however,  special  damages  ensued  from  a  defamation, 
the  action,  was  triable  in  the  common-law  courts. 

"It  was  resolved,  if  the  defendant  had  charged  the  plain- 
tiff with  bare  incontinency,  yet  the  action  should  be  main- 
tainable: for  in  this  case  the  ground  of  the  action  is  tem- 
poral— sc,  that  she  was  to  be  advanced  in  marriage,  and  that 
she  was  defeated  of  it,  and  the  means  by  which  she  was 
defeated  was  the  same  slander,  which  means  tending  to  such 
end  shall  be  tried  by  the  common  law.  So  if  a  divine  is  to 
be  presented  to  a  benefice,  and  one  to  defeat  him  of  it  says 
to  the  patron,  'that  he  is  an  heretic,  or  a  bastard,  or  that  he 
is  excommunicated,'  by  w^hich  the  patron  refuses  to  present 
him  ^''^  (as  he  well  might  if  the  imputations  were  true), 
and  he  loses  his  preferment,  he  shall  have  his  action  on  the 
case  for  these  slanders  tending  to  such  end.  And  if  a 
woman  is  bound  that  she  shall  live  continent  and  chaste ; 
or  if  a  lease  is  made  to  her  quamdiu  casta  vixerit,  in  these 
cases  incontinency  shall  be  tried  by  the  common  law.  And 
Popham,  chief  justice,  said  that  if  one  says  of  a  woman  that 
keeps  an  inn  that  she  has  a  great  infectious  disease,  by  which 
she  loses  her  guests,  she  shall  have  an  action  on  the  case": 
Davis  v.  Gardiner,  Com.  PL,  Trin.  Term,  35  Eliz.  [1593],  2 
Coke's  Rep.,  p.  302,  pt.  4,  p.  16b. 

Beyond  this  the  temporal  courts  were  unable  to  go.  After 
long  agitation  of  the  matter  the  jurisdiction  of  the  ecclesias- 
tical courts  of  England  and  Wales  over  defamation  was 
iinally  abolished  altogether  by  an  act  of  1855,  the  preamble 
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of  which  reads:  "Whereas  the  jurisdiction  of  the  ecclesias- 
tical courts  in  suits  for  defamation  has  ceased  to  be  the 
means  of  enforcing  the  spiritual  discipline  of  the  church, 
and  has  become  grievous  and  oppressive  to  the  subjects  of 
this  realm:  Be  it  therefore  enacted  by  the  queen's  most  ex- 
cellent majesty,"  etc.:  18  &  19  Vict.,  c.  41. 

A  similar  act  relating  to  Ireland  was  passed  in  1860:  23 
&  24  Vict.,  c.  32.  In  Scotland  verbal  imputations  of  un- 
chastity  were  actionable  without  proof  of  special  damages. 
Townsend,  in  the  fourth  edition  of  his  work  on  Slander  and 
Libel,  at  page  46,  quotes  Historical  Law  Tracts,  page  225, 
as  follows:  "  *I  am  not  certain,'  says  Lord  Kames.  'that  in 
England  any  verbal  injury  is  actionable,  except  such  as  may 
be  attended  with  pecuniary  loss  or  damage.  If  not,  we  in 
Scotland  are  more  delicate.  Scandal,  or  any  imputation 
upon  a  man's  good  name,  may  be  sued  before  the  commis- 
saries, even  when  the  scandal  is  of  such  a  nature  that  it  can- 
not be  the  occasion  of  any  pecuniary  loss.  It  is  sufficient  to 
say,  I  am  hurt  in  my  character. '  ' ' 

In  the  case  of  Aiken  v.  Reat,  7  Murr.  149,  it  was  said:  "By 
the  law  of  Scotland  anything  defamatory  is  the  foundation 
of  an  action." 

^'^  The  statutes  abolishing  the  jurisdiction  of  the  ecclesi- 
astical courts  over  defamation  did  not  augment  the  authority 
of  the  civil  courts.  They  were  still  bound  by  the  fetters  of 
the  common-law  rule  that  special  damages  must  be  alleged 
and  proved  or  no  right  of  action  exists  until  1891,  when  the 
slander  of  women  act  was  passed.  Section  1  reads  as  fol- 
lows : 

"Words  spoken  and  published  after  the  passing  of  this 
act  which  impute  unchastity  or  adultery  to  any  woman  or 
girl  shall  not  require  special  damages  to  render  them  ac- 
tionable. 

"Provided  always,  that  in  any  action  for  words  spoken 
and  made  actionable  by  this  act,  a  plaintiff  shall  not  recover 
more  costs  than  damages,  unless  the  judge  shall  certify  that 
there  was  reasonable  ground  for  bringing  the  action":  54 
&  55  Vict.,  c.  51. 

By  section  2  it  was  provided  that  the  act  should  not  apply 
to  Scotland. 

Although  the  English  judges  felt  constrained  to  follow 
the  common-law  rule  until  it  was  superseded  by  act  of  par- 
liament, it  did  not  satisfy  their  consciences.  In  1759,  in  the 
case  of  Jones  v.  Heme,  in  the  court  of  king's  bench  (2  Wils. 
87,  95  Eng.  Rep.,  Full  Reprint,  701),  Chief  Justice  Willes, 
after  holding  it  actionable  to  say  a  man  is  a  forger,  added 
that  if  it  were  res  Integra,  he  would  hold  that  calling  a  man 
a  rogue  or  a  woman  a  whore  in  public  company  is  actionable. 


Dec.  1909.]  Cooper  v.  Seaverns.  367 

Very  near  the  time  when  this  state  entered  upon  its  sepa- 
rate constitutional  existence  the  common-law  rule  fell  under 
the  censure  of  some  of  the  ablest  exponents  of  English  jus- 
tice. The  case  of  Lynch  v.  Knight,  9  H.  L.  Cas.  *577,  was 
decided  in  1861.  The  judgment  of  the  lord  chancellor.  Lord 
Campbell,  was  read  in  the  house  of  lords  on  July  17th  by 
Lord  Bougham.  It  contained  the  following  words,  which, 
if  possible,  are  the  more  weighty  because  of  the  death  of  the 
great  chancellor  on  the  previous  23d  of  June :  "I  may  lament 
the  unsatisfactory  state  of  our  law,  according  to  which  the 
imputation  by  words,  however  ^'"^  gross,  on  an  occasion, 
however  public,  upon  the  chastity  of  a  modest  matron  or  a 
pure  virgin,  is  not  actionable  without  proof  that  it  has  actu- 
ally produced  special  temporal  damage  to  her;  but  I  am  here 
only  to  declare  the  law":  Page  *592. 

In  delivering  his  own  judgment,  Lord  Brougham  said : 
"I  must  add  that  I  entirely  agree  with  what  my  late  noble 
and  learned  friend  says  toward  the  end  of  his  judgment. 
He  laments  the  unsatisfactory  state  of  our  law,  according  to 
which  the  imputation  by  words,  however  gross,  on  an  occa- 
sion however  public,  upon  the  chastity  of  a  modest  matron 
or  a  pure  virgin,  is  not  actionable  without  proof  that  it  has 
actually  produced  special  temporal  damage  to  her.  The 
only  difference  of  opinion  which  I  have  with  my  noble  and 
learned  friend  is,  that  instead  of  the  word  'unsatisfactory,' 
I  should  substitute  the  word  'barbarous.'  I  think  that  such 
a  state  of  things  can  only  be  described  as  a  barbarous  state 
of  our  law  in  that  respect":  Page  *594. 

In  the  case  of  Roberts  v.  Roberts,  decided  by  the  court 
of  queen's  bench  in  June,  1864  (5  Best  &  S.  *384),  Chief 
Justice  Cockburn  said:  "I  think  that  to  prevent  a  woman 
whose  character  for  chastity  is  assailed  from  bringing  an 
action  for  the  purpose  of  vindicating  it  is  cruel ;  but,  as  the 
law  at  present  stands,  such  an  action  is  not  maintainable 
unless  it  be  shown  that  the  loss  of  some  substantial  or  ma- 
terial advantage  has  resulted  from  the  speaking  of  the 
words.  That  is  not  shown  in  this  declaration,  and  therefore 
I  reluctantly  hold  that  the  demurrer  is  good.  If  upon  fur- 
ther inquiry  anything  can  be  found  amounting  to  such 
special  damage  as  the  law  requires,  the  plaintiffs  may  have 
leave  to  amend  their  declaration":  Page  *388. 

Justice  Crompton  expressed  the  wish  that  the  law  in  the 
case  of  words  affecting  the  chastity  of  a  woman  might  be 
different  from  what  it  was,  and  Justice  Blackburn  said: 
"The  law  upon  the  subject  of  disparaging  words  spoken  of 
other  persons  is  not  in  a  satisfactory  state.  For  words 
written  an  action  is  maintainable,  though  ^'^  possibly  not 
more  than  one  farthing  damages  could  be  obtained,  whereas 
for  words  spoken  imputing  unchastity  to  a  woman  no  action 
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can  be  maintained  unless  special  damage  is  shown":  Page 
•*390. 

Since  the  passage  of  the  slander  of  women  act,  Sir  Fred- 
erick Pollock  has  expressed  himself  as  follows: 

''The  courts  might  without  violence  have  presumed  that 
a  man's  reputation  for  courage,  honor,  and  truthfulness,  a 
woman's  for  chastity  and  modest  conduct,  was  something 
of  which  the  loss  would  naturally  lead  to  damage  in  any 
lawful  walk  of  life.  But  the  rule  was  otherwise,  and  re- 
mains so  as  regards  all  slanders  of  this  kind  against  men, 
and  against  women  also  as  regards  all  charges  of  improper 
conduct  short  of  unchastity,  which  yet  may  sometimes  be 
quite  as  vexatious,  and  more  mischievous  because  more 
plausible.  The  law  went  wrong  from  the  beginning  in  mak- 
ing the  damage  and  not  the  insult  the  cause  of  action;  and 
this  seems  the  stranger  when  w'e  have  seen  that  with  regard 
to  assault  a  sounder  principle  is  well  established. 

"A  remedy  coextensive  with  the  defect  was  provided  as 
long  ago  as  1857  by  the  legislature  of  the  Bahama  Islands. 
The  imperial  parliament  might  have  followed  the  example 
with  advantage":  Pollock  on  Torts,  8th  ed.,  p.  246,  and  note. 

In  1902  a  writer  in  the  English  magazine,  "The  Law 
Quarterly  Review,"  made  the  following  observations:  "If 
an  intelligent  foreigner,  having  an  intimate  acquaintance 
with  the  legal  systems  of  modern  Europe,  were  asked  after 
a  priori  consideration  to  pronounce  on  the  authenticity  or 
otherwise  of  some  half  dozen  or  so  main  propositions  in  the 
English  law  of  defamation,  it  is  safe  to  say  that  in  the 
majority  of  instances  his  pronouncement  would  be  wrong. 
If,  for  example,  he  were  to  be  asked  whether  or  no  he 
thought  it  possible  that  an  English  lady  could  in  the  end  of 
the  nineteenth  century  be  assailed  by  spoken  slander  imput- 
ing the  vilest  forms  of  unchastity,  without  any  civil  remedy 
whatsoever,  he  would  not  hesitate  in  saying  'No.'  But  yet, 
until  1891,  the  imputation  of  adultery  to  a  married  woman, 
however  malicious  and  industrious  the  circulation  of  the  lie, 
was  not  per  se  actionable.  The  slander  of  women  act,  how- 
<'ver,  of  that  year,  for  us  marked  a  ^'^  very  great  advance. 
For  it  quickened  the  atrophy  of  centuries  and  actually,  in 
one  small  respect,  made  our  law  as  civilized  as  that  of  the 
Mosaic  system  of  more  than  three  thousand  years  sooner. 
Still,  we  are  conservative,  and  the  act  did  not  go  very  far. 
For  even  now  the  imputation  of  lightness  and  immorality, 
provided  that  it  fall  short  of  the  very  carnal  offense,  is 
without  remedy;  and  the  above  grudging  concession  to  the 
female  sex  is  restricted  to  them;  and  for  men  the  ruling 
of  Lumby  v.  Allday.  1  Cromp.  &  J.  301,  1  Tyr.  217,  35  R.  R. 
715,  is  still  law,  though  a  man's  reputation  for  decency  and 


Dec.  1909.]  Cooper  v.  Seavebns.  369 

courage  is  not  less  dear  to  him  than  her  fair  fame  is  to  a 
woman":  Vol.  18,  p.  255. 

From  the  foregoing  it  appears  that  the  rule  under  consid- 
eration resulted  solely  from  the  early  seizure  of  jurisdiction 
over  slander  by  the  ecclesiastical  courts,  which  could  not 
award  damages  at  all,  and  the  inability  of  the  temporal 
courts  to  strip  jurisdiction  from  their  rivals  except  in  cases 
involving  special  damages.  It  never  did  rest  upon  any 
principle  of  right  or  justice  or  any  decent  regard  for  char- 
acter. It  was  unsuited  to  the  true  genius  and  real  needs 
of  the  people  over  whom  it  tyrannized,  even  from  the  earli- 
est times.  It  created  anomalies  in  the  law  of  defamation 
which  rendered  that  law  absurd  and  grotesque.  For  exam- 
ple, words  "touching"  some  disreputable  good-for-nothing 
in  his  work  or  trade  were  actionable.  The  most  sensitive, 
cultivated,  high-bred  woman  could  be  foully  slandered  with 
impunity.  "Written  ridicule  of  the  style  of  her  hat  gave 
ground  for  exemplary  damages.  She  had  no  redress  for 
spoken  words  inflicting  one  of  the  deepest  wounds  her  sex 
can  suffer.  The  rule  was  not  merely  insufferably  wrong ;  it 
was  wrong  in  a  matter  of  so  precious  a  nature  that  it  was 
shocking.  It  was  suppressed  because  it  had  long  been  rep- 
robated as  odious  and  was  universally  detested.  The  ques- 
tion now  to  be  decided  is,  Does  that  rule  obtain  in  this 
state  ? 

In  the  case  of  Clark  v.  Allaman,  71  Kan.  206,  80  Pac.  571, 
70  L.  R.  A.  971,  the  importation  of  the  common  law  into 
Kansas  was  described  ^^^  in  detail  and  its  authority  here 
was  discussed.  The  first  paragraph  of  the  syllabus  reads 
thus:  "From  the  time  of  their  acquisition  by  the  United 
States  until  1868  the  common  law  was  prevalent  over  the 
separate  portions  of  the  regions  from  which  the  state  of 
Kansas  was  erected,  under  all  civilized  forms  of  govern- 
mental organization  established  for  them;  and  from  1855 
until  1868  the  common  law,  not  inconsistent  with  the  con- 
stitution of  the  United  States,  the  Kansas-Nebraska  act,  or 
statute  law,  was  the  rule  of  action  and  decision,  any  law,  cus- 
tom or  usage  to  the  contrary  notwithstanding." 

In  1868  the  statute  now  in  force  was  enacted.  It  reads 
as  follows:  "The  common  law  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions  and  the  conditions  and 
wants  of  the  people,  shall  remain  in  force  in  aid  of  the  gen- 
eral statutes  of  the  state;  but  the  rule  of  the  common  law, 
that  statutes  in  derogation  thereof  shall  be  strictly  con- 
strued, shall  not  be  applicable  to  any  general  statute  of 
this  state,  but  all  such  statutes  shall  be  liberally  construed 
to  promote  their  object":  Gen.  Stats.  1901,  sec.  8014. 

In  the  case  of  State  v.  Hillyer,  2  Kan.  17,  decided  in  1863, 
it  was  argued  that   a  judgment    of    impeachment  by  the 
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Senate  was  of  no  effect  because  tlie  common  law  regulating 
British  parliamentary  impeachments  had  been  disregarded 
in  certain  respects.     The  court  said: 

"In  the  absence  of  express  provisions  it  is  presumed  that 
the  common  law  'will  regulate,  interpret  and  control  the 
powers  and  duties  of  the  court  of  impeachment,'  but  this 
rule,  applicable  only  to  the  trial  and  proceedings,  affords  no 
guide  in  determining  the  question  as  to  the  organization  of 
the  court,  for  in  this  state  the  tribunal  that  tries,  as  well 
as  the  body  that  prefers  the  accusation,  are  entirely  un- 
knowTi  to  the  common  law,  and  if  there  is  such  a  general 
resemblance  of  our  legislative  assembly  to  the  parliament 
of  Great  Britain  as  to  be  easily  noticed,  the  points  of  dis- 
similarity are  still  more  apparent  and  striking.  And  this, 
not  only  in  the  organization  and  general  powers  of  the  twa 

bodies,  but  ^^^  even  in  this  matter  of  impeachment 

This  right  of  the  commons  to  be  present  in  cases  where  the 
impeachment  was  presented  by  them  grows  out  of  the 
assumed  right  of  the  commons  to  arrest  the  prosecution  by 
refusing  to  demand  judgment,  even  after  the  person  im- 
peached has  been  found  guilty.  Such  power  has  never  been 
exercised  or  claimed  in  this  country  by  the  house  exhibiting 
the  accusation,  and  would  be  utterly  subversive  of  the  inde- 
pendent jurisdiction  of  the  Senate  as  a  court  of  impeach- 
ment, by  subjecting  the  judgments  of  the  Senate  to  the 
review  of  the  House  before  they  would  be  of  any  force  or 
effect. 

"The  reason  of  the  usage  or  right  of  attendance  upon  the 
trial  by  the  commons  having  failed,  the  rule  itself  ceases, 
as  we  have  adopted  no  more  of  the  common  law  in  this  state 
than  is  adapted  to  our  situation  and  applicable  to  our  insti- 
tutions": Pages  26,  27. 

In  the  case  of  Harrington  v.  Miles,  11  Kan.  480,  15  Am. 
Rep,  355,  it  was  held  that  words  charging  the  stealing  of  a 
dog  are  actionable  per  se  because,  contrary  to  the  common 
law,  a  dog  is  the  subject  of  larceny  in  this  state.  The  opin- 
ion reads:  "It  seems  impossible  in  the  light  of  these  legis- 
lative and  judicial  expressions  to  decide  that  a  dog  is  not 
property,  nor  a  thing  of  value.  And  while  the  common  law 
is  continued  in  force  in  this  state  it  is  only  'in  aid  of  the 
general  statutes,'  and  as  modified  by  constitutional  and  stat- 
utory laws,  judicial  decisions  and  the  conditions  and  wants 
of  the  people":  Page  484. 

In  the  case  of  Duncan  v.  Baker,  21  Kan.  99,  the  narrow, 
technical  and  illiberal  rule  of  the  common  law  forbidding^ 
recovery  on  quantum  meruit  after  parti^  performance  of 
an  entire  contract  was  rejected  merely  because  it  was  not 
founded  on  justice  and  was  contrary  to  the  weight  of  mod- 
ern authority. 
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In  the  case  of  Lapere  v.  Liickey,  23  Kan.  534,  33  Am.  Rep. 
196,  the  syllabus  reads:  "There  is  no  such  thing  as  'ancient 
lights'  in  Kansas,  and  the  doctrine  of  'ancient  lights'  can- 
not be  recognized  by  the  courts  of  Kansas;  hence,  where  a 
petition  sets  forth  nothing  else  for  a  cause  of  action  than 
the  obstruction  ^^^  of  'ancient  lights,'  the  petition  does  not 
state  any  cause  of  action." 

In  the  case  of  Whitaker  v.  Hawley,  25  Kan.  674.  37  Am. 
Rep.  277,  the  court  considered  the  common-law  rule  relat- 
ing to  the  abatement  of  rent  for  leased  buildings  destroyed 
by  fire,  which  the  trial  court  had  not  followed.  It  was 
shown  that  the  rule  was  peculiar  to  England,  was  contrary 
to  the  civil  law,  did  not  prevail  in  Scotland  and  elsewhere, 
and  was  contrary  to  natural  justice.  The  court  said:  "If 
the  case  before  us  rested  upon  the  single  question  whether 
the  rule  of  the  common  law  is  a  part  of  the  law  of  this 
state,  we  should  be  slow  to  disturb  the  decision  of  the  dis- 
trict court.  True,  the  common  law  is^in  force  in  this  state, 
but  only  as  made  so  by  statute,  and  only  then  'as  modified 
b}'-  constitutional  and  statutory  law,  judicial  decisions  and 
the  wants  of  the  people'  ":  Page  689. 

In  the  case  of  Winn  v.  Abeles,  35  Kan.  85,  57  Am.  Rep. 
138,  10  Pae.  443,  the  opinion  reads:  "It  is  further  urged  in 
behalf  of  the  plaintiff  that  the  Abeles  building  having  stood 
for  twenty  years  or  more  upon  the  land  of  another  gave  its 
owner  a  prescriptive  right  in  such  land  for  the  support  of 
his  building.  The  old  rule  respecting  ancient  buildings  in- 
voked by  the  plaintiff,  and  which  is  said  to  be  in  analogy 
to  the  rule  as  to  ancient  lights,  is  a  doctrine  unsuited  to  the 
condition  of  things  existing  in  this  country,  and  which  it 
has  been  decided  cannot  be  recognized  or  made  applicable 
here":  Page  90. 

In  the  case  of  Anthony  v.  Norton,  60  Kan.  341,  72  Am. 
St.  Rep.  360,  56  Pac.  529,  44  L.  R.  A.  757,  it  was  held  that 
as  a  matter  of  fact  a  parent  has  a  right  of  action  for  the 
seduction  of  his  daughter  because  of  the  wrong  to  the 
parental  relation  and  not  because  she  is  his  servant;  and, 
consequently,  that  the  fiction  of  service  need  not  be  pleaded, 
as  the  common  law  required.  In  the  opinion  it  was  said : 
"Many  of  the  courts  have  deplored  the  lack  of  legislation 
to  enable  them  to  dispense  with  the  fiction  in  question,  so 
as  to  allow  them  to  bottom  cases  in  theory  ^^^  as  well  as  in 
fact  upon  the  actual  and  meritorious  ground  upon  which 
the  damages  are  really  awarded.  If  by  this  is  meant  legis- 
lation which  in  express  terms  abrogates  the  fiction  of  the 
relation  of  master  and  servant,  we  deny  its  necessity  in  this 
and  other  states  which  have  adopted  the  reformed  code  of 
procedure.  The  code  was  devised  for  the  very  purpose  of 
dispensing  with  legal  fictions  and  antiquated  forms  of  action. 
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Its  spirit  in  this  respect  can  be  illustrated  by  a  score  or  more 
of  its  provisions.  Out  of  them  one  general  rule  of  reform 
is  collectible,  and  that  is  that  the  actual  facts  from  which 

the  claimed  right  of  action  is  deducible  must  be  stated 

Damages,  therefore,  in  respect  to  the  violated  parental  rela- 
tion are  the  facts  which  the  code  ordains  shall  be  stated  in 
the  petition,  and  the  pretense  of  services  lost  to  the  parent 
as  a  master  is  the  legal  fiction  of  pleading  which  the  code 
ordains  shall  be  abolished.  If  necessity  ever  existed  for 
cloaking  the  real  cause  of  action  under  the  nominal  dis- 
guise of  another  one  it  no  longer  exists,  and  we  hold  accord- 
ingly. In  this  state  a  parent  may  maintain  an  action  for 
the  seduction  of  the  daughter  without  averment  or  proof  of 
loss  of  services  or  expenses  of  sickness":  Pages  349,  351. 

In  the  case  of  Clark  v.  Allaman,  71  Kan.  206,  80  Pac.  571, 
70  L.  R.  A.  971,  the  court  indicated  its  veneration  for  the 
common  law  as  a  system,  and  duly  acknow^ledged  the  gen- 
eral authority  of  its  rules,  but  said:  "It  will  not  be  denied 
that  in  every  state  particular  rules  of  the  common  law,  as 
it  existed  in  England  prior  to  the  fourth  year  of  the  reign 
of  James  I,  are  not  consciously  regarded  as  binding ;  many 
others  are  consciously  rejected,  and  new  rules,  the  product 
of  American  conditions,  departing  widely  from  the  English 
common  law  in  fact,  and  quite  indifferent  to  it  in  theory, 
become  established,  and  must  be  recognized  as  of  controlling 
authority.  Rules  of  law  have  their  birth,  growth  and  decay, 
like  generations  of  men,  and  in  order  to  meet  the  expanding 
needs  of  the  inhabitants  of  the  young  commonwealth,  the 
legislature  enacted  the  statute  of  1868,  continuing  in  force 
the  common  law  only  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the  condition  and 
wants  of  the  people":  Page  229. 

The  legislature  has  not  expressed  itself  on  the  subject 
^^^  of  the  common-law  doctrine  under  consideration.  The 
constitution,  however,  contains    the    following    provisions: 

"The  liberty  of  the  press  shall  be  inviolate;  and  all  per- 
sons may  freely  speak,  write  or  publish  their  sentiments  on 
all  subjects,  being  responsible  for  the  abuse  of  such  right." 

"All  persons  for  injuries  suffered  in  person,  reputation 
or  property,  shall  have  remedy  by  due  course  of  law,  and 
justice  administered  without  delay":  Bill  of  Rights,  sees. 
11,  18;  Gen.  Stats.  1901,  sees.  93,  100. 

It  is  true  that  constitutional  documents  of  this  character 
are  interpreted  according  to  the  common  law.  But  in  a 
state  where  the  most  profound  respect  for  the  character  of 
its  womanhood  is  native  to  the  people,  imputations  of  the 
kind  in  question  cannot  be  regarded  otherwise  than  as 
abuses  of  the  right  of  free  speech.  Such  is  the  plain  fact, 
and,  being  abuses,  responsibility  ought  to  follow  for  their 
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utterance.  The  incurable  wound  to  the  victim's  feelings, 
the  contempt  and  disrepute  into  which  she  is  plunged,  her 
exclusion  from  the  society  of  the  pure  and  other  degrading 
consequences  of  the  slander  are  the  direct  kinds  of  injuries 
suffered  in  reputation.  Such,  again,  is  the  plain  fact,  and 
for  such  injuries  she  ought  to  have  remedy  by  due  course 
of  law,  which  under  our  procedure  is  by  civil  action  in  the 
district  court.  Therefore,  the  common-law  rule  is  at  least 
out  of  sympathy  with  the  true  spirit  and  purpose  of  these 
provisions  of  the  bill  of  rights. 

The  rule  had  its  origin  in,  and  derived  its  authority  from, 
a  dual  judicial  establishment  not  only  unknown  in  this 
country,  but  contrary  to  the  theory  and  opposed  to  the 
organic  frame  of  our  institutions.  The  reason  failing,  the 
rule  should  fail,  as  in  the  case  of  Hillyer's  impeachment  (2 
Kan.  17). 

This  is  not  the  case  of  a  principle  which  commands  con- 
siderable approval,  is  founded  upon  fair  reason,  is  merely 
of  questionable  wisdom,  and  which  therefore  ought  to  be 
followed  until  abrogated  by  the  legislature.  ^^  It  is  the 
ease  of  an  outlawed  rule  of  negation  whose  sole  function 
has  always  been  to  thwart  natural  justice  in  one  of  the 
dearest  and  tenderest  of  human  interests.  Therefore,  its 
rejection  is  justified  by  Duncan  v.  Baker,  21  Kan.  99,  and 
Whitaker  v.  Hawley,  25  Kan.  674,  37  Am.  Rep.  277. 

The  world  is  censorious,  and  a  woman's  or  a  maiden's 
reputation  for  modesty  and  chastity  is  an  asset  of  inesti- 
mable value.  Its  loss  renders  her  poor  indeed.  Injury  in 
fact  is  the  necessary  result  of  such  a  deprivation,  whether  or 
not  the  sufferer  can  point  to  specific  damage  in  a  few  paltry 
dollars  or  to  liability  to  a  trifling  fine  if  the  charge  were 
true.  Therefore,  the  pleading  of  special  damages  as  a  basis 
for  relief  ought  to  be  treated  as  a  useless  fiction,  like  the 
one  condemned  in  Anthony  v.  Norton,  60  Kan.  341,  72  Am. 
St.  Rep.  360,  56  Pac.  529,  44  L.  R.  A.  757. 

Jaking  into  consideration  the  origin  and  history  of  the 
rule,  the  reason  supporting  it,  its  character,  its  consequences, 
and  the  degree  of  its  appositeness  to  our  constitution  and 
system  of  laws,  it  does  not  apply  to  the  conditions  or  meet 
the  needs  of  the  people  of  this  state,  and  consequently  it  is 
not  a  part  of  the  law  of  this  state. 

This  problem  has  been  met  and  solved  by  different  states 
of  the  American  Union  in  different  ways.  In  some  the  rule 
is  obediently  observed.  In  some  it  is  followed  under  pro- 
test— is  characterized  as  a  disgrace  to  the  state — but  still 
is  followed.  In  some  statutes  have  relieved  from  its  iniquity 
in  whole  or  in  part.  In  some  it  is  frankly  repudiated  by 
the  courts  because  it  lacks  the  sanction  of  reason  and  jus- 
tice.    This  court  has  no    legislative    functions.     As    Lord 
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Campbell  said,  it  is  here  only  to  declare  the  law.  Under 
the  statute  of  1868  it  must  determine  whether  a  rule  of  the 
common  law  invoked  in  a  judicial  proceeding  contravenes 
the  constitution  or  statutes  of  the  state,  or  has  been  modified 
by  judicial  decision,  and  whether  it  is  adapted  to  the  con- 
ditions and  is  suitable  to  the  needs  of  the  people  of  the 
-**^  state.  This  duty  has  been  discharged  in  the  present 
case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrer to  the  second  count  of  the  petition. 


As  to  Whether  Words  Imputing  Want  of  Chastity  to  a  woman  are 
libelous  per  se,  see  the  note  to  Nichols  v.  Daily  Eeporter  Co.,  116 
Am.  St.  Eep.  809.  It  has  been  held  that  to  call  a  woman  a  "damned 
old  bitch"  does  not  impute  want  of  chastity,  and  is  not  actionable 
per  se:  Warren  v.  Eay,  155  Mich.  91,  130  Am.  St.  Kep.  566. 


NEEDHAM  v.  MATTHEWSON. 

[81  Kan.  340,  105  Pac.  436.] 

BANKRUPTCY— Discharge  as  Extinguislunent  of  Debt. — The 

effect   of  a   discharge   in   bankruptcy   is  to   extinguish   a   pre-existing 
debt  and  not  merely  to  bar  the  remedy  thereof,     (p.  376.) 

BANKRUPTCY — Discharge  of  Debt — New  Promise  to  Pay. — 
The  moral  obligation  to  pay  the  former  indebtedness  is  a  sufficient 
consideration  for  a  new  promise,  but  in  order  to  revive  a  liability 
upon  a  claim  discharged  in  bankruptcy  there  must  be  an  express 
promise  to  pay  the  specific  debt.  A  promise  cannot  be  implied  from 
the  fact  of  part  payment  or  other  circumstances,  (p.  376.) 
(Syllabi  by  the  court.) 

Kimball  &  Osgood,  for  the  appellant. 

W.  B.  Glasse  and  E.  L.  Burton,  for  the  appellee. 

340  poETER,  J.  On  the  ninth  day  of  October,  1897, 
James  Needham  recovered  a  judgment  against  Angell  Mat- 
thewson  for  fourteen  hundred  and  two  dollars.  After  its  ren- 
dition Matthewson  filed  in  the  United  States  district  court  for 
the  district  of  Kansas  his  petition  in  voluntary  bankruptcy, 
and  on  the  thirtieth  day  of  August,  1899,  was  discharged  from 
all  debts  and  ^*^  claims  provable  against  him.  No  execution 
was  ever  issued  on  the  judgment,  and  it  became  dormant  in 
1903.  On  December  30,  1907,  Needham  brought  this  action 
against  Matthewson  to  recover  the  amount  of  the  judgment 
and  interest,  alleging  that  certain  payments  had  been  made 
by  the  defendant  on  the  judgment  during  1906  and  1907,  and 
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that  at  the  time  of  the  pajntnents  the  defendant  had  promised 
and  agreed  to  pay  the  balance  of  the  judgment  and  had  failed 
to  do  so. 

The  answer,  in  addition  te  a  general  denial,  set  up  the  dis- 
charge in  bankruptcy,  and  alleged  that  the  plaintiff  was  no- 
tified of  the  proceedings  therein  and  failed  to  file  with  the 
referee  his  judgment  claim. 

There  was  little  controversy  in  the  testimony.  In  substance, 
it  is  that  in  1906  the  plaintiff  returned  to  Parsons  after  an 
absence  of  several  years  and  found  that  the  defendant's  bank, 
in  which  the  plaintiff's  money  had  been  deposited,  had  failed; 
that  his  claim  had  been  reduced  to  judgment,  and  that  he  was 
without  recourse.  In  company  with  a  friend  he  called  upon 
the  defendant  and  stated  to  him  that  he  was  in  needy  cir- 
cumstances, and  unless  he  could  have  assistance  he  would  be 
obliged  to  go  to  the  poorhouse.  The  defendant  said  to  him, 
**I  will  do  as  much  as  any  of  your  friends  to  keep  you  out 
of  the  poorhouse,"  gave  him  ten  dollars,  and  said  to  him, 
^'When  you  need  more  let  me  know."  The  defendant  after- 
ward paid  to  the  plaintiff  other  sums,  amounting  in  the  aggre- 
gate to  fifty-two  dollars. 

This  is  substantially  the  testimony  of  the  plaintiff  himself 
and  as  the  court  found  the  facts.  After  finding  the  facts 
with  respect  to  the  payments  the  court  made  separate  conclu- 
sions of  law,  among  which  was  the  following :  ' '  The  payments 
hereinbefore  found  were,  and  must  be,  regarded  as  clear  ac- 
knowledgment of  the  indebtedness  referred  to  by  said  judg- 
ment, and  from  such  acknowledgment  the  law  implies  the 
promise  to  pay  the  balance  of  such  indebtedness." 

As  a  further  conclusion  of  law  the  court  held  that  the 
^"^^  plaintiff  was  entitled  to  recover  the  full  amount  of  the 
judgment,  with  interest  and  costs,  less  the  amount  of  the  sev- 
eral payments.     The  defendant  brings  error. 

We  have  only  to  determine  whether  the  conclusions  of  law 
are  correct.  It  is  apparent  that  the  trial  court  proceeded 
upon  the  erroneous  theory  that  the  payments  constituted  an 
acknowledgment  of  the  debt  from  which  a  promise  to  pay  the 
balance  of  the  debt  was  implied,  and  that  such  implied  promise 
was  sufficient  to  support  an  action  to  recover.  The  court 
treated  the  defense  as  though  it  were  a  plea  of  the  statute  of 
limitations.  The  defendant,  however,  relied  upon  the  fact 
that  the  judgment  was  extinguished  by  his  discharge  in  bank- 
ruptcy, and  the  law  is  thoroughly  well  established  that  in 
order  to  revive  a  debt  after  such  discharge  there  must  be  an 
express  promise.  There  remains  the  moral  obligation  of  the 
old  debt,  which  is  sufficient  consideration  to  support  an  ex- 
press promise  to  pay;  but  a  promise  to  pay  a  debt  from  which 
the  debtor  has  been  discharged  by  proceedings  in  bankruptcy 
cannot  be  raised  by  implication.     The  payments  in  this  case 
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would  have  been  sufficient  to  avoid  the  statute  of  limitations, 
if  such  had  been  the  defense  and  the  court  had  found  that 
they  recognized  the  present  existence  of  the  debt,  because  the 
statute  so  provides;  but  such  payments  in  a  case  where  the 
debt  has  been  extinguished  and  the  debtor  released  and  dis- 
charged from  all  liability  are  never  permitted  to  operate  as  a 
new  promise:  Merriam  v.  Bayley,  1  Cush.  77,  48  Am.  Dec. 
591 ;  Lawrence  v.  Harrington,  122  N.  Y.  408,  25  N.  E.  406 ; 
Jacobs  V.  Carpenter,  161  Mass.  16,  36  N.  E.  676;  Heim  v. 
Chapman,  171  Mass.  347,  50  N.  E.  529 ;  Stark  v.  Stinson,  23 
N.  H.  259;  Cambridge  Institution  for  Savings  v.  Littlefield, 
6  Cush.  210;  5  Cyc.  410;  6  Cent.  Dig.,  ''Bankruptcy,"  see.  854. 

^*^  It  has  been  held  that  even  the  expression  of  an  inten- 
tion to  pay  the  debt  is  not  sufficient:  Allen  v.  Ferguson,  85 
U.  S.  1,  21  L.  ed.  854.  In  that  case  it  was  sought  to  show 
a  promise  to  pay  from  certain  expressions  in  a  letter  written 
by  the  debtor,  which  were  as  follows:  "  'Be  satisfied;  all  will 
be  right.  I  intend  to  pay  all  my  just  debts,  if  money  can 
be  made  out  of  hired  labor.  Security  debt  I  cannot  pay.' 
....  'All  will  be  right  betwixt  me  and  my  just  creditors'  ": 
Page  2. 

In  the  opinion  it  was  said:  "Nothing  is  sufficient  to  revive 
a  discharged  debt  unless  the  jury  are  authorized  by  it  to  say 
that  there  is  the  expression  by  the  debtor  of  a  clear  intention 
to  bind  himself  to  the  payment  of  the  debt.  Thus,  partial 
payments  do  not  operate  as  a  new  promise  to  pay  the  residue 
of  the  debt.  The  payment  of  interest  will  not  revive  the 
liability  to  pay  the  principal,  nor  is  the  expression  of  an 
intention  to  pay  the  debt  sufficient":  Page  3. 

To  the  same  effect  are:  Meech  v.  Lamon,  103  Ind.  515.  53 
Am.  Rep.  540,  3  N.  E.  159 ;  Ferguson  v.  Harris,  39  S.  C.  323, 
39  Am.  St.  Rep.  731,  17  S.  E.  782 ;  Bolton  v.  King,  105  Pa. 
78;  Edwards  v.  Nelson,  51  Mich.  121,  16  N.  W.  261;  Bishop 
on  Contracts,  enlarg.  ed.,  sec.  96. 

The  statute  of  limitations,  being  a  statute  of  repose,  does 
not  discharge  the  debt,  but  only  bars  the  remedy.  An  im- 
plied promise  to  pay  revives  the  debt,  so  far  as  the  statute  is 
concerned,  as  effectually  as  an  express  promise.  But  the  de- 
cree of  the  bankrupt  court  discharges  and  extinguishes  the 
debt,  and  in  order  to  support  a  legal  obligation  to  pay  the  old 
indebtedness  there  must  be  an  express  promise. 

Although  the  moral  obligation  to  pay  the  discharged  debt 
is  a  sufficient  consideration  for  a  promise  to  pay,  the  cause 
of  action  rests  on  a  new  promise,  and  not  upon  the  old  debt. 
This  furnishes  the  distinction  between  a  cause  of  this  kind 
and  one  where  the  defense  is  the  statute  of  limitations.  The 
new  promise  to  pay  a  debt  which  has  been  discharged  in 
bankruptcy  must  be  a  clear,  distinct  and  unequivocal  promise 
to  pay  the  specific  ^'^  debt,  without  qualification  or  condi- 
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tion,  and  cannot  be  implied  from  the  fact  of  part  payment  or 
from  other  circumstances. 

It  follows  that  the  cause  must  be  reversed  and  judgment 
ordered  for  the  defendant. 


REVIVAL  OF  DEBT  DISCHARGED  IN  BANKRUPTCY. 

I.  Dead  Debts  and  Sleeping,  377. 
n.  The  Awakening  Promise. 

a.  Its  Genesis,  378. 

b.  Part  Payment  Does  not  Amount  to,  379. 

c.  Effect  of  Conditional  Promise,  380. 

d.  Must  be  Express,  381. 

e.  Must  be  Clear  and  Unequivocal,  383. 

f.  The  Consideration,  384. 

g.  May  be  Oral,  385. 

h.  Its  Date  in  Relation  to  the  Bankruptcy  Proceedings,  385. 

i.  To  Whom  to  be  Made,  386. 

j.  Its  Effect  on  the  Original  Debt,  387. 
k.  Its  Assignability,  388. 

1.  Pleading,  388. 
m.  The  Difference  Between  the  Miscalled  Parallel  Bars  of  the  Statute 
of  Limitations  and  the  Discharge  in  Bankruptcy,  389. 

I.  Dead  Debts  and  Sleeping. 
The  law  does  not  favor  paradoxes,  the  title  to  our  note  notwith- 
standing, and  we  must  allege,  as  reason  for  its  adoption,  the  long 
use  of  the  expression,  which  has  given  it  almost  the  authority  of  law. 
Equally  with  nature,  the  law  abhors  a  vacuum,  and  once  it  has 
taken  cognizance  of  a  transaction,  it  exercises  jurisdiction  to  the 
end  and  completion  of  the  matter.  The  few  exceptions  are  those 
actions  which  die  with  the  person.  Hence  it  is  that  on  the  death 
of  a  party  to  an  action,  save  in  the  excepted  case  referred  to,  the 
courts  allow  suggestions  to  be  put  upon  the  record  of  the  personal 
representative  of  the  deceased,  who  may  pursue  the  action.  Hence 
it  is  that  when  claims  are  barred  by  those  statutes  which  limit  the 
time  within  which  recovery  may  be  had,  the  law  is  ready  to  revive 
the  remedy  which  was  barred  of  adoption,  although  the  debt  was 
neither  of  the  heavens  nor  the  earth,  but,  like  Mahomet's  coffin, 
hovering  between — existent  but  not  attainable.  And  still  further 
does  that  doctrine  carry  us  to  view  the  legal  resuscitation  of  a  dead 
debt,  one  barred  and  obliterated  by  the  humane  provisions  of  what 
was  once  the  most  inhumane  of  laws;  for  while,  at  the  present  day, 
the  suspected  debtor  und«r  examination  may  be  metaphorically  torn 
to  pieces  by  tenacious  creditors  and  pertinacious  counsel,  before  the 
time  of  Justinian  such  was  his  fate  physically,  and  the  law  of 
cutting  the  debtor  into  pieces  for  distribution  among  his  wolflike 
pursuers  was  recognized  to  the  extent  of  its  abolition  by  the  Roman 
emperors  after  the  death  of  Christ.  It  was  a  matter  of  self-congratu- 
lation to  Sir  Edward  Coke  that  bankruptcy  proceedings  were  not 
indigenous  to  the  soil,  but  "that  we  have  fetched  as  well  the  name 
as  the  wickedness  of  bankrupts  from  foreign  nations":  Blackstone, 
Book  II,  471.  For  the  purposes  of  this  note,  it  will  be  assumed  that 
bankruptcy  followed  by  the  discharge  of  the  debtor  frees  him  from  all 
future    liability,   though   our   statutes    do    not   go    the   length    of    the 
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original  English  ones.  The  old  statute,  5  George  IT,  chapter  30, 
provided,  inter  alia,  that  "all  proceedings  on  commissions  of  bank- 
rupt are,  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar 
against  actions  to  be  commenced  on  this  account."  Here  we  find 
that  the  debt  is  not  only  barred  by  the  statutes  of  bankruptcy,  but 
destroyed — that  while  the  statutes  of  limitation  so  tenderly  called 
statutes  of  repose  merely  put  the  debt  to  sleep,  the  bankruptcy  act 
put  it  to  sleep  forever.  If,  then,  it  is  dead,  how  comes  it  that  it 
may  be  revived?  Where  is  the  explanation  of  the  paradox?  The 
day  is  not  so  long  gone  when  Webster,  in  his  fine  eulogy  of  Ham- 
ilton, said:  "He  touched  the  dead  corpse  of  public  credit  and  it 
sprang  upon  its  feet."  What  Ithuriel  touches  the  dead  corpse  of 
debj;  so  lightly  with  his  spear  that  it  should  spring  upon  its  feet? 
The  reply  is  to  be  found  in  this  note,  which  answers  the  paradox  by 
saying  the  dead  debt  is  not  revived,  notwithstanding  the  fact  that 
the  creditor  may  sue  on  the  old  contract  and  give  the  new  promise 
in  evidence.  The  English  authorities  are  as  pronounced  as  our  own 
in  characterizing  the  obligation  a  new  debt.  The  point  Judge  Story 
thinks  is  settled  upon  principle  and  authority.  The  authorities  clearly 
show  that  the  new  promise  is  the  contract  upon  which  the  action  must 
rest.  The  old  debt  has  no  further  connection  with  the  suit  than  what 
arises  from  the  circumstance  that  it  is  resorted  to  for  the  purpose 
of  furnishing  a  consideration  for  the  promise,  by  reason  of  its  moral 
obligation,  after  its  legal  obligation  is  destroyed  by  the  discharge: 
Depuy  v.  Swart,  3  Wend.  135,  20  Am.  Dec.  673.  This  view,  while 
not  denied,  meets  only  with  lukewarm  approval  in  Stern  v.  Bradner, 
Smith  &  Co.,  225  111.  430,  116  Am.  St.  Kep.  151,  80  N.  E.  307.  The 
name  revived  is  in  fact  a  misname — a  new  contract  is  created  on  the 
lines  of  and  embodying  the  old  one — a  new  promise  arises  phoenix- 
like from  the  ashes  of  the  older  one,  and  hence  the  misnomer  of 
resurrection.  We  purpose  dealing  with  this  new  promise  to  see  under 
what  circumstances  it  is  called  into  being — its  requisites  and  generally 
the  exigencies  which  have  summoned  and  created  it,  together  with  the 
attributes  with  which  it  has  be«n  endowed. 

II.    Tlie  Awakening  Promise. 

a.  Its  Genesis. — One  man  owes  money  to  another  and  the  debtor 
lias  been  declared  bankrupt  and  has  ceded  his  property  for  the  benefit 
of  his  creditors,  some  of  whom  may  have  received  their  proportionate 
part  or  dividend  from  the  agent  distributing  it.  A  creditor,  actuated 
by  an  Oliver  Twistian  desire  to  get  more,  and  animated  by  a  knowl- 
edge of  the  nature  of  the  bankrupt,  appeals  to  him  to  pay  what  was 
his  debt  before  the  discharge  from  the  court  of  bankruptcy  freed 
him.  Human  nature,  or  rather  his  knowledge  of  it,  tells  him  that  the 
chance  is  even  that  his  erstwhile  debtor  will  say  he  will  try  to  pay, 
or  that  he  will  see  how  things  turn  out,  or  that  if  the  creditor  will 
be  patient  an  endeavor  will  be  made  to  pay  him,  or  that  the  former 
debtor  may  even  go  the  length  of  specifically  promising  to  pay  the 
debt  referred  to.  These  circumstances  may  usher  in  the  birth  of 
that  new  promise  which  the  law,  under  certain  conditions,  makes 
binding  on  the  debtor,  his  discharge  from  the  court  of  bankruptcy 
notwithstanding. 

But  there  are  others.  For  instance,  there  may  have  been  a  part 
payment  by  the  debtor;  there  may  have  been  a  promise  to  pay  under 
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certain  conditions,  and  that  promise  may  be  express  or  implied.  The 
consideration  for  the  promise  needs  scrutiny  as  in  every  other  con- 
tract, the  form  of  the  acknowledgment  of  indebtedness  and  its 
capability  to  be  construed  as  an  expression  of  intention  to  pay  the 
debt.  Then,  again,  should  such  a  promise  be  evidenced  by  writing? 
How,  when  and  where  and  to  whom  was  it  made?  And  finally,  what 
are  its  operation  and  effect?  All  call  for  attention  on  the  part  of 
the  reader. 

b.  Part  Payment  Does  not  Amount  to. — Part  payment  does  not 
create  a  new  promise  to  pay  a  debt  which  has  been  discharged  by 
bankruptcy.  The  proposition  does  not  appear  to  have  been  disputed, 
and  if  it  has,  the  dispute  has  been  decided  by  all  authority  in  its 
favor.  In  one  of  the  latest  authorities — Meyer  v.  Bartels,  56  Misc. 
Eep.  621,  107  N.  Y.  Supp.  778 — the  subject  is  summarily  and  tersely 
dismissed  in  these  words:  "Wheeler  v.  Simmons,  60  Hun,  404,  15 
N.  Y.  Supp.  462,  demonstrates  that  partial  payment  on  account  of  a 
debt  which  has  been  discharged  in  bankruptcy  is  not  sufficient  to 
renew  the  original  indebtedness  or  create  a  new  obligation  on  the 
part  of  a  debtor  to  pay  the  balance  due."  Following  the  course  of 
this  decision  the  case  last  cited,  after  a  dicttim  almost  in  the  very 
words  above  quoted,  cites  in  its  turn  Lawrence  v.  Harrington,  122 
N.  Y.  408,  25  N.  E.  406,  which  lays  it  down  definitely  in  favor  of 
the  debtor.  Lawrence  v.  Harrington,  just  referred  to,  is  full  of  the 
points  which  compel  attention  to  this  branch  of  the  subject;  and  it 
must  be  born«  in  mind  that  in  saying  part  payment  does  not  operate 
as  a  new  promise,  we  are  speaking  of  part  payment  per  se,  for  both 
Lawrence  v.  Harrington,  122  N.  Y.  408,  25  N.  E.  406,  and  Huffman 
v.  Johns  (Pa.),  6  Atl.  205,  decide  that  if  the  payment  is  accompanied 
by  a  distinct  and  unambiguous  promise,  the  rule  for  the  establishment 
of  the  new  promise  is  sufficiently  complied  with.  For  the  general 
proposition  above  laid  down,  i.  e.,  the  insufficiency  of  part  payment 
alone  to  constitute  the  new  promise,  there  is,  as  we  have  said,  ample 
authority:  Nelson  v.  Stewart,  54  Ala.  115,  25  Am.  Eep.  660;  Griel 
v.  Solomon,  82  Ala.  85,  60  Am.  Eep.  733,  2  South.  322;  Willetts  v. 
Cotherson,  3  HI.  App.  654;  Wilson  v.  Chandler,  133  HI.  App.  622; 
Meech  v.  Lamon,  103  Ind.  515,  53  Am.  Eep.  540,  3  N.  E.  159;  Porter's 
Admr.  v.  Porter,  31  Me.  169;  Merriam  v.  Bayley,  1  Cush.  77,  48  Am. 
Dec.  591;  Cambridge  Sav.  Inst.  v.  Littlefield,  6  Cush.  210;  Elwell  v. 
Cumner,  136  Mass.  102;  Heim  v.  Chapman,  171  Mass.  347,  50  N.  E. 
529;  Stark  v.  Stinson,  23  N.  H.  259;  Ferguson  v.  Harris,  39  S.  C. 
323,  39  Am.  St.  Eep.  731,  17  S.  E.  782. 

The  fact,  also,  that  the  part  payment  is  accompanied  by  any  words 
at  all  short  of  an  express  promise  does  not  increase  its  weight  or 
sufficiency.  In  Jacobs  v.  Carpenter,  161  Mass.  16,  36  N.  E.  676,  the 
debtor  wrote  to  his  creditor  and  inclosed  a  check  "as  an  installment 
of  a  long-deferred  promise,"  and  these  words  could  not  be  construed 
into  a  promise  to  pay  the  balance.  In  Lawrence  v.  Harrington,  122 
N.  Y.  408,  .25  N.  E.  406,  the  evidence  showed  a  promise  to  do  certain 
work  for  the  plaintiffs  and  apply  it  upon  account  of  the  debt  which 
was  discharged  by  the  bankruptcy,  and  the  court  properly  ruled  that 
this  could  not  be  construed  into  a  promise  to  pay  the  debt  in  any 
other  way  than  that  stipulated  in  the  agreement.  The  same  rea- 
Boning  was  followed  in  Pair  v.  Hilbert,  84  App.  Div.  621,  82  N.  Y. 
Supp.  1010,  and  in  an  old  Vermont  case,  where  the  debtor  while  a 
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bankrupt  stated  an  account  with  his  creditor  and  agreed  that  certain 
items  in  his  favor  might  be  applied  in  reduction  of  the  account,  the 
effect  of  the  subsequent  discharge  was  to  obliterate  the  transaction. 
The  mere  stating  of  the  account  could  not  be  construed  as  a  promise, 
in  that  there  was  no  express  obligation  to  pay  at  the  time  it  was 
so  stated,  and  the  law  does  not  imply  one:  Warren  v.  Bishop,  22  Vt. 
607. 

c.  Effect  of  Conditional  Promise. — The  new  promise,  as  we  shall 
show,  must  be  clear  and  unequivocal — must  be  an  express  promise; 
but  that  necessary  attribute  does  not  exclude  entirely  the  right  to 
rely  on  a  conditional  promise,  provided  it  is  equally  clearly,  un- 
equivocally and  expressly  shown  that  such  condition  precedent  has 
been  performed;  or  where  the  condition  is  the  happening  of  an 
event,  that  such  contingency  has  occurred.  These  facts  must  be  stated 
by  the  pleader,  and  satisfactory  proof  tendered  of  the  performance 
of  the  condition  which  really  alters  the  complexion  of  the  new  prom- 
ise. There  is  practically,  then,  no  difference  between  a  new  uncon- 
ditional promise  and  a  new  conditional  promise  in  respect  to  which 
the  condition  has  been  performed.  We  say  practically  no  difference, 
because  the  only  distinction  lies  in  the  proof — in  the  one  case,  the 
burden  is  limited  to  proving  the  new  promise,  in  the  other  the  con- 
dition and  its  fulfillment  equally  call  for  substantiation.  In  their 
absence,  no  right  to  recover  on  a  new  conditional  promise  exists  after 
a  discharge  in  bankruptcy:  Branch  Bank  at  Mobile  v.  Boykin,  9  Ala. 
320;  Griel  v.  Solomon,  82  Ala.  85,  60  Am.  Eep.  733,  2  South.  322; 
Apperson  v.  Stewart,  27  Ark.  619;  Buford  v.  Crigler,  7  Ky.  Law  Eep. 
662;  Doom  v.  Snyder,  10  Ky.  Law  Eep.  281;  Yates'  Admrs.  v.  Hol- 
lingsworth,  5  Har.  &  J.  216;  International  Harvesting  Co.  v.  Lyman, 
90  Minn.  275,  96  N.  W.  87;  Prewett  v.  Caruthers,  12  Smedes  &  M. 
491;  La  Tourretto  v.  Price,  28  Miss.  702;  Wiggin  v.  Hodgdon,  63 
N.  H.  39;  Goldman  v.  Abrahams,  9  Daly,  223;  Lanier  v.  Tolleson, 
20  S.  C.  57;  Brown  v.  Collier,  8  Humph.  510;  Sherman  v.  Hobart,  26 
Vt.  60.  To  make  a  conditional  promise  effective,  the  acceptance  of 
the  condition  must  have  been  conveyed  to  the  debtor:  International 
Harvester  Co.  v.  Lyman,  90  Minn.  275,  96  N.  W.  87.  No  sooner,  how- 
ever, was  it  established  that,  provided  the  conditional  promise  be- 
came executed,  it  was  a  legal  obligation,  than  it  became  necessary 
to  construe  what  was  conditional.  A  promise  to  pay  a  debt  dis- 
charged by  bankruptcy  "as  soon  as  he  was  able"  is  so  clearly  a  con- 
dition, that  it  hardly  needed  judicial  interpretation  to  stamp  it  as 
insufficient  to  entitle  the  promisee  to  recover,  except,  of  course, 
that  he  can  prove  the  performance,  or,  in  the  words  of  Griel  v. 
Solomon,  82  Ala.  85,  60  Am.  Eep.  733,  2  South.  322,  "A  promise  to 
pay  so  soon  as  the  bankrupt  is  able  is  a  valid  condition,  not  void 
for  uncertainty,  and  is  so  held  generally  by  the  authorities:  Taylor 
v.  Nixon,  4  Snced,  352;  Sherman  v.  Hobart,  26  Vt.  60;  Bump  on 
Bankniptcy,  8th  ed.,  745,  746,  and  cases  cited;  Dearing  v.  Moffitt, 
6  Ala.  776.  But  to  be  available,  the  promise  must  be  averred  in 
proper  form,  and  satisfactory  proof  adduced  of  the  defendant's  ability 
to  pay — that  is,  of  the  fact  that  he  has  sufficient  property  or  means 
to  pay:  Mason  v.  Hughart,  9  B.  Mon.  480;  Hilliard  on  Bankruptcy, 
266,  sec.  55.  The  plaintiffs  failed  to  aver,  in  their  replication,  any 
but  an  unconditional  promise  to  pay."  The  words  forming  the  prom- 
ise to   pay  when  able  are   subject   to   the   usual   mathematical  rules 
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of  permutations  and  combinations,  but  it  may  be  taken  as  the  rule 
that  however  expressed,  so  that  the  idea  is  crystallized,  they  form  a 
conditional  promise  which  requires  evidence  of  the  performance  of 
the  condition  to  give  it  legal  life:  Bearing  v.  Moffitt,  6  Ala.  776; 
Eaton  V.  Narborough,  19  Ga.  82;  Egbert  v.  McMichael,  9  B.  Mon. 
44;  Green  v.  McGowan,  7  Ky.  Law  Eep.  661;  Patten  v.  Ellingwood, 
32  Me.  163;  Fraley  v.  Kelly,  79  N.  C.  348;  Sundling  v.  Willey,  19 
S.  D.  293,  103  N.  W.  38,  9  Ann.  Gas.  644;  Hill  v.  Kendall,  25  Vt. 
528.  Where,  however,  a  discharged  bankrupt  gave  a  note  to  a  former 
creditor  for  what  was  owing  at  the  date  of  the  bankruptcy,  provided 
he  did  not  proceed  to  set  aside  the  discharge,  such  note  was  held  void: 
Fell  v.  Cook,  44  Iowa,  485;  and  the  condition  may  be  waived  and 
an  express  promise  result  therefrom:  Tompkins  v.  Hazen,  165  N.  Y. 
18,  58  N.  E.  762. 

d.  Must  be  Express. — In  respect  to  the  manner  of  making  the  new 
promise,  the  authorities  are  all  one  way,  that  unless  the  promise 
is  expressly  made,  it  cannot  be  relied  upon  to  overcome  the  bar  of 
the  bankruptcy  discharge.  And  herein  lies  one  important  difference 
between  the  promise  under  consideration  and  that  which  will  toll 
the  statute  of  limitations.  In  the  latter  the  promise  may  be  implied 
from  acts  or  declarations  of  the  debtor:  See  post,  div.  III.  In  order 
to  support  a  contract  to  pay  a  debt  by  one  who  has  been  discharged 
by  the  bankruptcy  court,  the  promise  must  have,  in  addition  to  cer- 
tain other  attributes  referred  to  in  the  subdivision  "e,"  that  of  being 
what  the  law  will  regard  as  an  express  promise:  Evans  v.  Gary,  29 
Ala.  99;  Kraus  v.  Torry,  146  Ala.  548,  40  South,  956;  Willetts  v. 
Gotherson,  3  111.  App.  644;  Katz  v.  Moessinger,  110  111.  372;  Hunt  v. 
Jones,  1  Ind.  App.  545,  28  N.  E.  98;  Needham  v,  Matthewson,  81 
Kan.  340,  ante,  p.  374,  105  Pac.  436,  26  L.  E.  A.,  N.  S.,  274;  Green  v. 
McGowan,  7  Ky.  Law  Eep.  661;  Brooks  v.  Paine,  25  Ky.  Law  Eep. 
1125,  77  S.  W.  190;  Porter's  Admr.  v.  Porter,  31  Me.  169;  Smith  v. 
Stanchfield,  84  Minn.  343,  87  N.  W.  917;  Stark  v.  Stinson,  23  N.  H. 
259;  Gruenberg  v.  Treanor,  4Q  Misc.  Eep.  232,  81  N.  Y.  Supp.  675; 
Mandel  v.  Levy,  47  Misc.  Eep.  147,  93  N.  Y.  Supp.  545;  Bennett  v. 
Everett,  3  E.  I.  152,  67  Am.  Dec.  498;  Sundling  v.  Willey,  19  S.  D. 
293,  103  N.  W.  38,  9  Ann.  Gas.  644.  The  last  case  referred  to  con- 
tains an  interesting  opinion  on  the  value  of  the  words  "as  soon  as 
possible"  in  a  letter  containing  an  express  promise  to  pay.  It  should 
be  read  in  conjunction  with  subdivision  "c"  of  'this  note.  The  letter 
of  promise  contained  the  words,  "You  shall  be  paid  in  full  as  soon 
as  possible."  The  court,  in  construing  them,  said:  "Appellant's  coun- 
sel contends  that  the  words  'as  soon  as  possible,'  used  in  the  letter 
relied  upon  by  the  plaintiff,  render  the  promise  conditional.  But  the 
courts  do  not  seem  so  to  regard  it:  Brown  v.  Keach,  24  Gonn.  73; 
Butterfield  v.  Jacobs,  15  N.  H.  140;  Blakeman  v.  Fonda,  41  Gonn.  561; 
De  Forest  v.  Hunt,  8  Conn.  179;  Sluby  v.  Ghamplin,  4  Johns.  461; 
Gummings  v.  Gassett,  19  Vt.  308;  First  Gong.  See.  v.  Miller,  15  N.  H. 
520;  Norton  v.  Shepard,  48  Conn.  141,  40  Am.  Eep.  157."  In  the 
last-named  case,  the  supreme  court  of  Connecticut  said:  "In  the 
case  at  bar  the  promise  of  the  defendant  was,  'I  will  pay  them  [re- 
ferring to  the  debts]  as  soon  as  possible,'  and  the  question  is  whether 
those  words  constitute  a  sufficient  acknowledgment  to  take  the  case 
out  of  the  statute,  in  view  of  the  principles  above  stated.  The  de- 
fendant insists  that  the  promise  referred  to  was  conditional,  and  that 
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it  cannot  avail  the  plaintiff  -vvitliout  proof  that  it  was  possible  for 
the  defendant  to  pay.  It  seems  to  ns  that  the  words  'as  soon  as  pos- 
sible' are  too  uncertain  and  indefinite  to  amount  to  a  condition. 
They  do  not  point  to  any  future  event  capable  of  proof.  It  is  said 
they  mean  'as  soon  as  I  am  able.'  This  would  not  help  the  matter, 
unless  we  assume  that  general  financial  ability  is  intended,  which 
might  be  susceptible  of  proof.  But  neither  the  words  nor  the  con- 
text requires  this  restricted  meaning.  If  the  debtor  should  have 
sufficient  property  to  pay  all  his  debts,  it  would  not  follow  that  it  was 
not  possible  to  pay  the  debt  in  question." 

In  Bigelow  v.  Norris,  139  Mass.  12,  29  N.  E.  61,  the  expressions, 
"When  I  come  to  Boston  I  will  call  and  see  you;  I  mean  right;  I 
will  also  pay  something  on  account";  "I  shall  pay  you  something  as 
soon  as  possible" — were  held  insufficient  to  support  the  new  promise 
required.  The  court  held  that  the  promise  to  pay  a  sum  on  account 
could  not  do  what  an  actual  payment  of  it  would  not  do.  "The 
words  'on  account'  simply  admit  the  existence  of  the  original  debt 
unsatisfied,  and  apply  the  payment  to  it.  They  do  not  in  terms 
waive  any  defense,  and  the  implication  of  a  new  promise  is  excluded 
by  the  promise  which  is  expressed.  The  latter  promise  is  not  to  pay 
the  debt,  but  to  pay  'something';  that  is  to  say,  a  sum  the  amount 
of  which  the  defendant  reserves  the  right  to  determine  himself.  It 
cannot,  therefore,  do  more  than  revive  a  nominal  portion  of  the  debt. 
The  words  'I  mean  right'  neither  amount  to  a  sufficient  promise  of 
themselves,  nor  enlarge  the  effect  of  the  following  words  which 
have  just  been  discussed:  Elwell  v.  Cumner,  136  Mass.  102;  United 
Society  etc.  v.  Winkley,  7  Gray,  460;  Allen  v.  Ferguson,  18  "Wall. 
1,  21  L.  ed.  854."  In  another  case  between  the  same  parties — Bigelow 
V.  Norris,  141  Mass.  14,  6"  N.  E.  88 — the  plaintiff  produced  a  letter 
from  the  defendant  which  he  did  not  produce  at  the  previous  hearing. 
The  letter  contained  the  words  "I  will  send  you  the  first  spare  'V 
or  'X'  I  have."  The  court  held  that  this  letter  carried  the  case  no 
further  than  the  ones  already  produced,  and  the  expression  "V  or 
X"  does  not  fairly  import  a  promise  to  pay  absolutely  five  or  ten 
dollars.  "The  whole  letter  shows  that  he  meant  to  obtain  a  dis- 
charge, and  it  expresses  a  hope  and  intention  to  pay  the  plaintiff 
homething  in  the  future,  but  it  does  not  contain  an  unequivocal  prom- 
ise to  pay  the  debt,  nor  a  distinct  waiver  of  his  legal  right  to  rely 
upon  his  discharge  when  obtained."  A  statement,  "I  will  pay  you 
what  I  owe  you  when  I  return  from  L.,"  was  held  an  unconditional 
j)romise:  Swan  v.  Lullman,  12  Mo.  App.  584.  In  Yoxtheimer  v. 
Keyser,  11  Pa.  364,  51  Am.  Dec.  555,  the  court  said:  "That  the  plain- 
tiff in  error  came  as  near  to  fix  himself  by  a  promise  to  pay  as  he 
could  without  doing  so  is  extremely  clear;  but  he  seems  to  have 
studiously  kept  himself  on  the  windy  side  of  the  law.  To  an  inquiry 
whether  he  would  pay  this  debt,  he  replied  that  'he  was  going  to 
pay  it  as  soon  as  he  got  able,'  and  that  Be  was  going  to  pay  all  his 
honest  debts,  except  some  in  the  city.  This,  though  expressive  of 
an  intention,  did  not  constitute  an  engagement,  which  is  necessary 
to  give  legal  effect  to  a  moral  obligation."  In  Moore  v.  Trounstine, 
126  Ga.  116,  54  S.  E.  810,  7  Ann.  Gas.  971,  the  expression  used  in 
the  letter  relied  on  as  creating  the  new  promise  was,  "You  will  be 
paid  some  time  in  the  near  future."  The  opinion  asks:  "How,  by 
whom,  and  when  paid!     Later  on  the  debtor  asserts:  'If  I  keep  my 
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health,  as  God  is  my  judge,  you  shall  be  paid  in  the  near  future.  I 
have  insurance  on  my  life  for  $2,000,  and  I  have  requested  in  the 
policy  that  in  case  of  death,  L.  J.  Trounstine,  of  Atlanta,  Ga.,  shall 
be  paid  $44.00  and  interest.'  ....  When  considered  in  connection 
with  the  other  statements  in  the  letter,  they  sound  more  like  the 
language  of  prophecy  than  of  binding  obligation.  The  debtor  pre- 
dicts, but   does   not  promise When   construed   as   a   whole,   we 

cannot  say  that  the  letter  constitutes  an  absolute  and  unequivocal 
promise  to  pay  the  debt  sued,  so  as  to  revive  it  as  a  superior  claim 
to  the  discharge  in  bankruptcy."  The  principle  that  the  express 
promise  is  required  is  further  emphasized  in  the  principal  case  (ante,. 
p.  374),  where  the  court  recognizes  that  the  law  is  now  thoroughly 
established  that,  in  order  to  revive  a  debt  after  discharge  in  bank- 
ruptcy, there  must  be  an  express  promise. 

e.  Must  be  Clear  and  Unequivocal. — Under  this  head  we  consider 
an  attribute  of  the  new  promise  equal  in  necessity  and  importance 
to  that  of  its  being  absolute  or  express.  The  rule  with  regard  to  it  is 
stated  in  Allen  v.  Ferguson,  18  Wall.  1,  21  L.  ed.  854,  with  such 
clearness  and  precision  as  to  leave  no  room  for  controversial  dis- 
cussion. "All  the  authorities  agree  in  this,  that  the  promise  by  which 
a  discharged  debt  is  revived  must  be  clear,  distinct  and  unequivocal. 
It  may  be  an  absolute  or  a  conditional  promise,  but  in  either  case 
it  must  be  unequivocal,  and  the  occurrence  of  the  condition  must 
be  averred  if  the  promise  be  conditional.  The  rule  is  different  in 
regard  to  the  defense  of  the  statute  of  limitations  against  a  debt 
barred  by  the  lapse  of  time."  In  the  case  just  cited  the  words  relied 
on  to  constitute  the  new  promise  were,  "Be  satisfied;  all  will  be 
right.  I  intend  to  pay  all  my  just  debts,  if  money  can  be  made  from 
hired  labor.  Security  debts  I  cannot  pay.  All  will  be  right  betwixt 
me  and  my  just  creditors."  The  court  took  all  necessary  pains  to 
emphasize  the  uncertainty  of  any  rule  of  action  furnished  by  an  in- 
tention to  do  right,  even  by  the  light  of  Archbishop  Whately's 
apothegm,  "That  which  is  conformable  to  the  Supreme  Will  is  abso- 
lutely right,  and  is  called  right  simply,  and  without  reference  to  a 
special  end.  The  opposite  to  right  is  wrong,"  and  concluded  the 
opinion  by  holding  that  the  expressed  intention  to  do  right  could 
not  be  construed  into  that  promise  which  the  law  requires  to  be 
clear,  distinct  and  unequivocal,  and  that  there  was  no  standard  known 
to  the  courts  which  would  enable  them  to  say  that  even  in  the  face 
of  the  expressions  referred  to,  it  was  wrong  in  the  promisor  not  to 
pay  the  debt  according  to  the  contention  of  the  promisee.  This  case 
followed  some,  but  led  most,  of  the  decisions  to  the  effect  that  the 
new  promise  must  ring  absolutely  true,  or  it  could  not  be  supported, 
and  the  quality  of  the  new  promise  has  been  variously  described  as 
being  necessarily  and  without  exception  clear,  distinct,  unequivocal, 
certain  and  unambiguous;  and  that,  therefore,  acknowledgment  of 
the  debt  or  the  colloquial  declaration  of  an  intention  to  pay  at  a  fu- 
ture date  is  not  sufficient  to  create  the  liability  sought  to  be  enforced: 
Apperson  v.  Stewart,  27  Ark.  619;  St.  John  v.  Stephenson,  90  111.  82; 
Willetts  V.  Cotherson,  3  111.  App.  644;  Cheney  v.  Barge,  26  111.  App. 
1S2;  Shockey  v.  Mills,  71  Ind.  288,  36  Am.  Rep.  196;  Hubbard  v.  Far- 
rell,  87  Ind.  215;  Meech  v.  Lamon,  103  Ind.  515,  53  Am.  Eep.  540, 
3  N.  E.  159;  Knapp  v.  Hoyt,  57  Iowa,  591,  42  Am.  Eep.  59,  10  N.  W. 
925;  Jones  v.  Talbot,  13  Ky.  Law  Eep.  303;  Brooks  v.  Paine,  25  Ky. 
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Law  Eep.  1125,  77  S.  "W.  190;  Porter  v.  Porter,  31  Me.  169;  Pratt  v. 
Russell,  7  Cush.  462;  Craig  v.  Seitz,  63  Mich.  727,  30  N.  W.  347; 
Brewer  v.  Boynton,  71  Mich.  254,  39  N.  W.  49;  Smith  v.  Stanchfield, 
84  Minn.  343,  87  N.  W.  917;  Pearsall  v.  Tabour,  98  Minn.  248,  188 
N.  W.  808;  La  Tourrette  v.  Price,  28  Miss.  702;  Stern  v.  Nussbaum, 
5  Daly,  382;  Scheper  v.  Briggs,  28  App.  Div.  115,  50  N.  Y.  Supp.  869; 
Kiernan  v.  Fox,  43  App.  Div.  58,  59  N.  Y.  Supp.  330;  Gruenberg  v. 
Treanor,  40  Misc.  Eep.  232,  81  N.  Y.  Supp.  675;  Mandel  v.  Levy,  47 
Misc.  Eep.  147,  93  N.  Y.  Supp.  545;  Eiggs  v.  Eoberts,  85  N.  C.  151, 
39  Am.  Eep.  692;  Turner  v.  Chrisman,  20  Ohio,  332;  Murphy  v.  Craw- 
ford, 114  Pa.  496,  7  Atl.  142;  Sundling  v,  Willey,  19  S.  D.  293,  103 
X.  W.  38,  9  Ann.  Cas.  644;  McDougall  v.  Page,  55  Vt.  187,  45  Am. 
Eep.  602;  Horner  v.  Speed,  2  Pat.  &  H.  616;  Tyler  v.  Taylor,  21  Gratt. 
700. 

f.  The  Consideration. — While  the  legal  obligation  has  been  lifted 
from  the  shoulders  of  the  discharged  bankrupt,  and  his  certificate  is 
his  passport  to  immunity,  it  has  never  been  disputed  that  the  moral 
obligation  continues.  Why  it  has  not  been  disputed  we  have  the 
temerity  to  question.  We  can,  nay,  we  must,  agree  that  moral  obliga- 
tions are  the  framework  on  which  other  and  legal  obligations  ulti- 
mately stand.  We  can  and  do  cordially  indorse  the  attitude  of  our 
courts  in  dealing  with  the  moral  obligations  which  rise  from  domestic 
or  fiduciary  relations,  but  a  little  reflection  will  disclose  that  we 
have  been  allowing  ourselves  to  run  in  a  groove,  when  we  pronounce 
it  a  moral  obligation  on  a  debtor,  notwithstanding  his  discharge  from 
the  bankruptcy  court,  to  pay  the  debts  in  respect  of  which  he  holds 
the  discharge.  Can  authority  be  found  for  such  a  proposition  in  any 
code  existing  from  the  Mosaic  to  our  own?  We  do  admit  and  ex- 
press the  opinion  that  a  man  who  has  ceded  his  all  to  his  creditors, 
and  whose  human  judges  have  pronounced  him  financially  cleansed 
from  pecuniary  sin  by  giving  him  his  certificate,  which  tells  him  the 
supreme  law  of  his  country  has  made  him  free  of  his  ordinary  debts 
disclosed  by  him,  owes  certain  moral  obligations,  but  they  are  to 
himself,  his  family  and  society  generally,  not  that  society,  that  lim- 
ited society,  represented  by  his  former  creditors.  He  is  to  begin 
over  again  weighted  with  the  albatross  of  a  moral  obligation  to  pay 
those  creditors  their  debts!  If  that  is  so,  and  those  debts  are  to  be 
proclaimed  by  his  conscience  for  payment,  woe  to  the  conscientious 
debtor!  And  why  to  the  bankruptcy  court  at  all?  These  be  our  views, 
however.  Those  that  have  guided  the  courts  and  jurists  hitherto  have 
been  content  to  acknowledge  the  moral  obligation.  Consequently  the 
law  will  give  effect,  not  only  to  a  new  contract  founded  on  a  debt 
contracted  before  bankruptcy,  but  also  to  an  express  and  clear  and 
distinct  promise  by  the  bankrupt  to  pay  such  debt  without  any  new 
consideration,  either  after  the  issuing  of  the  commission,  and  before 
the  certificate  has  been  granted,  or  after  the  certificate  has  been 
obtained,  although  the  debt  was  provable  under  the  commission: 
Kerndon  v.  Givens,  16  Ala.  261;  Eoss  v.  Jordan,  62  Ga.  298;  Willis 
V.  Cushman,  115  Ind.  100,  17  N.  E.  168;  Thornberry's  Admr.  v.  Dils, 
80  Ky.  241;  Blanc  v.  Banks,  10  Eob.  115,  43  Am.  Dec.  175;  Way  v. 
Sperry,  6  Cush.  238,  52  Am.  Dec.  779;  Craig  v.  Seitz,  63  Mich.  727, 
30  N.  W.  347;  McWillie  v.  Kirkpatrick,  28  Miss.  802,  74  Am.  Dec. 
125;  Wislizenus  v.  O'Fallon,  91  Mo.  184,  3  S.  W.  837;  Second  Nat. 
Bank  v.  Wood,  59  N.  H.  407;  Ingersoll  v.  Ehoades,  Hill  &  Denio  Supp. 
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371;  Murphy  v.  Crawford,  114  Pa.  496,  7  Atl.  142;  Farmers'  & 
Mechanics'  Bank  v.  Flint,  17  Vt.  508,  44  Am.  Dec.  351.  The  ease  of 
Rice  V.  Maxwell,  13  Smedes  &  M.  289,  53  Am.  Dee.  85,  is  sometimes 
cited  as  the  only  case  contrary  to  those  above  set  out,  but  this  is. 
not  really  so.  The  matter  decided  in  Eice  v.  Maxwell  was  that  a 
note  executed  by  a  bankrupt  on  condition  that  the  creditor  would 
withdraw  his  opposition  to  the  bankrupt's  discharge  in  bankruptcy, 
though  executed  after  such  discharge,  is  void  for  want  of  considera- 
tion, the  real  consideration  constituting  an  attempt  to  contravene  a 
public  statute  which  is  illegal. 

g.  May  be  Oral. — As  was  said  by  Mr.  Justice  Metcalf  in  Way 
V.  Sparry,  6  Cush.  238,  52  Am.  Dec.  779,  after  reciting  the  various 
requisites  for  the  new  promise:  "No  statute  requires  it  to  be  in 
writing."  And  for  that  proposition  there  is  ample  authority.  The 
law  had  been  already  clearly  expressed  in  Farmers'  &  Mechanics' 
Bank  v.  Flint,  17  Vt.  508,  44  Am.  Dec.  351,  where  we  find:  "The  next 
inquiry  is,  whether  this  promise  [the  new  promise]  should  be  in  writ- 
ing. It  is  urged,  on  the  ground  of  policy,  that  it  should  be;  but  I 
am  not  aware  that,  as  a  matter  of  policy  merely,  a  new  promise  was 
ever  required  to  be  in  writing.  As  a  matter  of  proof,  merely,  parol 
evidence  is  competent,  unless  otherwise  required  by  statute."  And 
thus  the  law  stands  to-day.  "While  we  think  that  for  greater  cer- 
tainty of  a  matter  which  requires  certainty  the  preferable  method 
undoubtedly  is  to  require  the  new  promise  to  be  in  writing — on  the 
lines  of  the  old  maxim,  "That  is  certain  which  is  capable  of  being 
made  certain" — authority  is  abundant  that  in  the  absence  of  statu- 
tory provision  the  parol  promise  is  sufficient:  Worthington's  Admr.  v. 
De  Bardlekin,  33  Ark.  651;  Eoss  v.  Jordan,  62  Ga.  298;  Way  v. 
Sperry,  6  Cush.  238,  52  Am.  Dec.  779;  Craig  v.  Seitz,  63  Mich.  727, 
30  N.  W.  347;  Kull  v.  Farmer,  78  N.  C.  339;  Lanier  v.  Tolleson,  20 
S.  C.  57;  Calloway  v.  Baldwin,  1  White  &  W.  Civ.  Cas.  Ct.  App., 
sec.  591;  Barron  v.  Benedict,  44  Vt.  518;  Mutual  Eeserve  Fund  Life 
Assn.  V.  Beatty,  93  Fed.  747,  35  C.  C.  A.  573.  It  appears,  however, 
that  the  new  promise  must  be  in  respect  to  a  debt  of  the  same 
caliber  or  the  necessity  of  its  being  in  writing  will  be  insisted  upon. 
Thus,  if  the  discharge  of  the  bankrupt  includes  his  discharge  from 
liability  on  a  specialty  debt,  a  parol  promise  after  will  not  resuscitate 
the  liability:  Graham  v.  Hunt,  8  B.  Mon.  7.  In  many  states  legis- 
lative provision  now  exists  requiring  the  new  promise  to  be  in  writ- 
ing and  signed  by  the  person  chargeable. 

h.  Its  Date  in  Relation  to  the  Bankruptcy  Proceedings.— The  au- 
thorities seem  to  be  almost  all  one  way,  that  if  the  new  promise  be 
made  at  any  time  after  the  filing  of  the  bankruptcy  petition,  and 
therefore  either  before  or  after  the  discharge,  it  is  of  full  force  and 
effect  against  the  debtor:  Griel  v.  Solomon,  82  Ala.  85,  60  Am.  Rep. 
733,  2  South.  322;  Lanagin  v.  Nowland,  44  Ark.  84;  Katz  v.  Moes- 
singer,  7  111.  App.  536;  Knapp  v.  Hoyt,  57  Iowa,  591,  42  Am.  Rep. 
59,  10  K.  W.  925;  Thornberry  v.  Dils,  3  Ky.  Law  Eep.  75;  Otis 
v.  Gazlin,  31  Me.  567;  Wiggin  v.  Hodgdon,  63  N.  H.  39;  Jersey  City 
Ins.  Co.  V.  Archer,  122  N.  Y.  376,  25  N.  E.  338;  Fraley  v.  Kelly, 
67  N.  C.  78;  Hill  v.  Trainer,  49  Wis.  537,  5  N.  W.  926.  We  have 
said  "almost  all  one  way,"  because  there  are  two  cases  in  Kentucky 
which  decide  that  a  new  promise  made  before  the  debtor  has  re- 
Am.  St.  Rep.,  Vol.  135 — 25 
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ceived  his  discharge  is  valueless,  and  they  are  founded  on  reasoning 
that  must  commend  itself  to  the  evenly  balanced  mind.  In  Graves 
V.  McGuire,  79  Ky.  532,  the  court,  after  referring  to  the  case  of 
Ogden  V.  Eedd,  13  Bush,  5S1,  as  being  on  all-fours  with  the  case  then 
being  decided,  said:  "We  are  of  opinion  that  it  did  not  create  a 
new  obligation.  It  is  nothing  more  than  a  promise  to  pay  a  debt 
already  owing  and  collectible  by  law,  and  a  renewed  assurance  to  the 
creditor,  without  any  additional  consideration,  that  the  debt  will  be 
paid.  The  original  undertaking  remained  in  full  force,  and  had 
never  been  discharged,  and  as  long  as  the  creditor  can  maintain  an 
action  on  the  original  promise,  a  new  promise,  without  some  additional 

consideration,  will  not  support  an  action There  must  be  some 

distinct  agreement,  based  upon  a  consideration  in  which  the  original 
contract  is  merged  or  discharged,  before  such  a  promise  can  be  made 
available,  except  for  the  purpose  of  defeating  a  plea  of  limitation. 
Where  the  debt  is  barred  by  time  or  by  the  bankrupt's  discharge,  and- 
is  no  longer  collectible  by  law,  a  new  promise,  based  on  the  moral 
obligation  to  pay,  creates  a  liability;  but  so  long  as  the  original 
contract  can  be  enforced,  a  mere  promise  or  acceptance  of  the  lia- 
bility will  not  support  the  action."  This  was  the  view  adopted  also 
in  Chapman  v.  Perrine  (Cal.),  39  Pac.  14,  and  in  Thornton  v.  Nich- 
ols, 119  Ga.  50,  45  S.  E.  785;  Moore  v.  Trounstine,  126  Ga.  116,  54 
S.  E.  810,  7  Ann.  Cas.  971,  and  in  one  of  the  latest  cases — Dicks  v. 
Andrews,  132  Ga.  601,  64  S.  E.  788,  16  Ann.  Cas.  1070— it  was  laid 
down  that  a  new  promise  made  after  bankruptcy  and  before  discharge 
is  valid  and  unaffected  by  the  subsequent  discharge.  In  the  old  case 
of  Kingston  v.  Wharton,  2  Serg.  &  E.  208,  7  Am.  Dec.  638,  it  was 
held  that  where  a  debtor,  upon  the  eve  of  bankruptcy,  promises 
to  pay  the  debt  when  he  shall  be  able,  his  certificate  of  discharge  will 
be  no  bar  to  an  action  on  the  promise,  such  promise  being  conditional, 
and  the  debt  arising  from  it  not  provable  under  the  debtor's  com- 
mission. The  court  nevertheless  recognized  the  danger  of  their  de- 
cision on  the  ground  that  unfortunate  persons  might  be  induced 
to  make  them  in  order  to  avoid  opposition  to  their  discharge.  We 
ourselves  lean  to  the  proposition  that  so  far  as  the  date  of  the  new 
promise  is  concerned,  public  policy  demands  that  no  matter  whether 
the  new  promise  is  verbal  or  written,  no  such  promise  should  be 
of  any  avail  if  made  before  the  discharge  of  the  debtor  by  the  court. 
If  made  before  the  initiation  of  the  proceedings,  it  is  valueless,  for 
the  old  obligation  is  in  legal  effect,  if  made  after  it  is  good,  if  the 
precedent  conditions  are  complied  with,  but  between  the  filing  of  the 
petition  and  the  discharge  by  the  court,  commercial  morality  demands 
that  the  temptation  to  harry  a  timid  debtor  or  to  placate  a  strident 
creditor  should  be  removed  beyond  the  reach  of  those  likely  to  be 
affected,  and  that  the  period  named  should  be  the  refuge  in"  sanctuary 
of  the  bankrupt. 

i.  To  Whom  to  be  Made. — It  goes  without  saying  that  the  new 
promise  in  the  majority  of  cases  will  have  been  made  to  the  creditor 
himself,  but  in  many  instances  it  has  been  made  to  the  attorney  or 
other  agent  of  the  creditor,  and  such  promise  has  been  held  in  many 
states  sufficient:  Hunt  v.  Jones,  1  Ind.  App.  545,  28  N.  E.  98;  Jones 
V.  Talbott,  13  Ky.  Law  Eep.  303;  Eeith  v.  Lullman,  11  Mo.  App. 
254;  Underwood  v.  Eastman,  18  N.  H.  582;  Stewart  t.  Eeckless,  24 
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N.  J.  L.  427;  Shaw  v.  Burney,  86  N.  C.  331,  41  Am.  Rep.  461;  Comfort 
V.  Eisenbeis,  11  Pa.  13;  Bolton  v.  King,  105  Pa.  78;  Hill  v.  Kendall, 
25  Vt.  528;  Jones  v.  Sennott,  57  Vt.  355.  Where,  however,  the  prom- 
ise occurs  in  the  shape  of  a  statement  to  a  third  person  not  in  any 
way  connected  with  the  creditor,  it  has  been  held  not  binding  on  the 
debtor.  In  Prewett  v.  Caruthers,  12  Smedes  &  M.  491,  the  eviden^'o 
consisted  mostly  of  declarations  made  by  Caruthers,  and  the  court 
very  properly  placed  but  little  reliance  on  such  promiscuous  conver- 
sations, which  might  possibly  serve  to  furnish  grounds  for  a  pre- 
sumption that  a  promise  had  been  made  to  the  creditor,  yet  did  not 
of  themselves  amount  to  such  a  promise  as  should  bind  the  defend- 
ant. The  same  view  appears  to  have  been  taken  in  Jones  v.  Talbott, 
13  Ky.  Law  Eep.  303;  Underwood  v.  Eastman,  18  N.  H.  582;  Moseley 
V.  Coldwell,  3  Baxt.  208. 

j.  Its  Effect  on  the  Original  Debt. — The  only  aspect  in  which  the 
effect  of  the  new  promise  on  the  original  debt  has  to  be  considered 
is  one  rather  for  the  pleader  as  to  assigning  as  his  cause  of  action 
the  original  obligation,  supported  by  the  new  promise,  or  the  new 
promise  supported  by  the  older  liability.  It  is  really  only  a  form, 
and  there  has  been  a  conflict  as  to  which  of  the  forms  is  preferable. 
Our  opinion  can  be  readily  gathered,  that  we  incline  to  the  action 
on  the  new  promise  regarding  the  former  obligation  as  discharged, 
and  we  have  given  authority  for  that  position.  Among  these  is  the 
principal  case — Needham  v.  Matthewson,  ante,  p.  374 — which  is  clar- 
ion-tongued  upon  the  point.  We  reproduce  the  conclusion  of  the 
court:  "The  decree  of  the  bankrupt  court  discharges  and  extinguishes 
the  debt,  and  in  order  to  support   a  legal  obligation  to   pay  the  old 

indebtedness,  there  must  be  an  express  promise The  cause  of 

action  rests  on  the  new  promise,  not  upon  the  old  debt."  There  are, 
however,  authorities  both  ways,  though  it  is  a  grave  question  whether 
research  into  them  will  repay  except  from  the  point  of  view  that 
the  division  is  by  states.  In  Arkansas,  Illinois,  New  Hampshire,  New 
York  and  Ohio,  it  is  held  that  the  action  may  be  maintained  on  the 
original  contract:  Nowland  v.  Lanagan,  45  Ark.  108;  Marshall  v. 
Tracy,  74  111.  379;  Classen  v.  Schoenemann,  80  111.  304;  Underwood 
V.  Eastman,  18  N.  H.  582;  Badger  v.  Gilmore,  33  N.  H.  361,  66  Am. 
Dee.  729;  Dusenbury  v.  Hoyt,  53  N.  Y.  521,  13  Am.  Eep.  543;  Graham 
V.  O'Hern,  24  Hun,  221;  Turner  v.  Chrisman,  20  Ohio,  332;  while 
in  Kentucky,  Mississippi,  Missouri,  North  Carolina  and  Pennsylvania 
the  general  view  is  well  expressed  in  Graham  v.  Hunt,  8  B.  Mon.  7: 
"And  if,  as  may  be  admitted,  a  subsequent  promise  to  pay,  being 
a  clear  admission  that  the  debt  remains  unpaid,  has  a  sufiicient  con- 
sideration in  that  fact,  would  it  not  be  more  consistent  with  the 
statute  and  with  the  general  principles  of  pleading  to  say  that  this 
new  promise  should  of  itself  be  the  foundation  of  an  action,  than 
to  say  that  it  authorizes  a  suit  upon  a  previous  cause  of  action  which 
had  been  absolutely  barred  by  the  statute  and  without  any  condition 
or  reservation  which  might  give  such  effect^  to  a  new  promise?" 
Graham  v.  Hunt,  8  B.  Mon.  7;  Egbert  v.  McMichael,  9  B.  Mon.  44; 
Carson  v.  Osborn,  10  B.  Mon.  155;  Eice  v.  Maxwell,  13  Smedes  &  M. 
289,  53  Am.  Dec.  85;  Fleming  v.  Lullman,  11  Mo.  App.  104;  Fraley 
V.  Kelly,  88  N.  C.  227,  43  Am.  Eep.  743;  In  re  Field,  2  Eawle,  351, 
21  Am.  Dec.  454.     In  Alabama  it  has  been  held  the  creditor  could 
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-?hoose  either  mode  of  procedure:   Wolfe  v.  Eberlein,  74  Ala.   99,  49 
Am.  Eep.  809. 

k.  Its  Assignability. — Here  again  we  find  a  conflict  as  to  whether 
the  promisee  may  assign  his  new  promise.  In  Way  v.  Sperry,  6  Cusl- . 
238,  52  Am.  Dec.  779,  and  the  cases  which  follow  it,  the  negotiability 
of  a  note  revived  by  a  new  promise  after  discharge  in  bankruptcy  is 
established,  and  the  new  promise  held  to  inure  to  the  benefit  of  a  sub-  ■ 
sequent  indorser,  and  this  is  on  the  debatable  ground  that  such  new 
promise  is  a  mere  waiver  of  the  discharge  as  a  defense,  and  that  the 
original  debt  is  the  substantive  cause  of  action,  as  in  the  ease  of  an 
outlawed  debt.  This  view  is  supported  in  those  cases  which  so  regard 
the  debt.  As  opposed  to  them  is  that  class  of  case  like  Moore  v. 
Viele,  4  Wend.  420,  which  followed  Depuy  v.  Swart,  3  Wend.  135, 
20  Am.  Dec.  673,  where  it  was  laid  down  that  the  negotiability  of  the 
note  on  which  the  suit  is  brought  was  destroyed  by  the  discharge 
of  the  maker  under  the  bankruptcy  act;  and  its  subsequent  transfer 
did  not  give  to  the  person  receiving  it  the  right  to  maintain  an  action 
directly  upon  it:  White  v.  Gushing,  30  Me.  267;  Wardwell  v.  Foster, 
31  Me.  558;  Walbridge  v.  Harroon,  18  Vt.  448;  and  our  view  already 
expressed  is  emphasized  by  the  fact  that  the  difficulty  is  obviated 
if  the  old  contract  be  regarded  as  dead,  and  that  any  existing  obli- 
gation shall  owe  its  origin  and  strength  to  the  validity  of  whatever 
new  promise  has  been  generated. 

1.  Pleading. — After  our  remarks  it  is  hardly  necessary  to  devote  a 
portion  of  this  note  to  such  decisions  on  pleading  the  new  promise, 
for  the  reason  that,  given  the  original  conflict,  that  of  pleading  is  a 
corollary.  Where  the  defendant  has  pleaded  his  discharge,  (and,  to 
make  it  available,  it  must  be  pleaded:  Lovell  v.  Sneed,  79  Ark.  204, 
95  S.  W.  157;  Hays  v.  Ford,  55  Ind.  52;  Lane  v.  Holcomb,  182  Mass. 
^60,  65  N.  E.  794;  Collins  v.  McWalters,  35  Misc.  Eep.  648,  72  N.  Y. 
Supp.  203;  Bailey  v.  Kraus,  81  N.  Y.  Supp.  492;  In  re  Wesson,  88 
Fed.  855;  Mack  Mfg.  Co.  v.  Van  Duerson,  138  Fed.  953),  the  plaintiff 
may  give  the  new  promise  in  evidence  without  the  necessity  of 
pleading  it,  where  he  has  sued  upon  the  original  obligation:  Hubbard 
v.  Farrell,  87  Ind.  215;  Spooner  v.  Eussell,  30  Me.  454;  Craig  v.  Seitz, 
63  Mich.  727,  30  N.  W.  347;  Fraley  v.  Kelley,  67  N.  C.  78;  Turner 
v.  Chrisman,  20  Ohio,  332.  In  Hopkins  v.  Ward,  67  Barb.  452,  how- 
ever, we  find  the  record  of  the  conflict.  The  court  in  that  case  said: 
*But  a  promise  to  pay  a  debt  barred  by  a  certificate  of  discharge  in 
bankruptcy  becomes  a  new  contract,  and  may  be  stated  as  the  founda- 
tion of  the  action:  Henry  v.  Eoot,  33  N.  Y.  526,  and  cases  cited. 
Lord  Mansfield  says:  'Where  there  has  been  a  new  promise,  after 
the  discharge,  the  bankrupt  is  liable  on  a  new  contract':  Doug.  192. 
And  in  Trueman  v.  Fenton,  Cowp.  544,  it  is  called  a  new  under- 
taking and  agreement.  In  Stearns  v.  Tappin,  5  Duer,  295,  Oakley,  J., 
says  the  same."  In  Murphy  v.  Crawford,  114  Pa.  496,  7  Atl.  142, 
the  court  laid  down  that  in  a  suit  brought  to  recover  a  claim  which 
has  been  barred  by  a  discharge  in  bankruptcy  the  following  distinct 
principles  may  certainly  be  considered  as  settled  by  the  decisions  of 
that  court.  First,  the  effect  of  the  certificate  in  bankruptcy  is  to 
extinguish  the  debt,  not  merely  to  bar  the  remedy  for  its  recovery; 
second,  the  prior  legal  obligation  is  a  sufficient  consideration  for  a 
new  promise  to  pay  it;  tliird,  the  promise,  to  be  effective,  must  be 
clear,  distinct,  and  unequivocal,  without   qualification   or  condition; 
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and  fourth,  in  an  action  upon  such  a  claim,  the  declaration  must  be 
upon  the  new  promise  and  not  upon  the  o/iginal  obligation.  These 
views  find  support  in  Field's  Case,  2  Eawle,  351,  21  Am.  Dec.  454; 
Earnest  v.  Parke,  4  Eawle,  452,  27  Am.  Dec.  280;  Yoxtheimer  v. 
Keyser,  11  Pa.  364,  51  Am.  Dec.  555;  Bolton  v.  King,  105  Pa.  78; 
Hobough  V.  Murphy,  114  Pa.  358,  7  Atl.  139;  Allen  v.  Ferguson,  3  8 
Wall.  1,  21  L.  ed.  854,  and  as  already  shown  in  the  principal  case, 
Needham  v.  Matthewson,  ante,  374. 

If  the  declaration  or  complaint  discloses  that  the  new  promise  was 
a  conditional  one,  it  must  also  disclose  the  compliance  with  the  con- 
dition: Griel  v.  Solomon,  82  Ala.  85,  60  Am.  Eep.  7.33,  2  South.  322; 
Buford  V.  Crigler,  7  Ky.  Law  Eep.  662;  Tolle  v.  Smith's  Exr.,  98  Ky. 
464,  33  S.  W.  410.  It  is  not  necessary  to  set  out  in  the  pleadings  on 
a  conditional  promise  in  what  respect  the  debtor's  ability  to  pay 
existed:  Horner  v.  Speed,  2  Pat.  &  H.  616. 

The  usual  powers  of  amendment  are  exercised  in  pleadings  in 
actions  on  the  original  debt,  where  the  debtor  has  pleaded  his  dis- 
charge and  the  plaintiff  has  replied  on  the  new  promise.  Permission 
has  been  given  to  amend  by  making  the  new  promise  the  substantive 
cause  of  action:  Horner  v.  Speed,  2  Pat.  &  H.  616.  If  the  debtor, 
during  the  pendency  of  an  action,  receives  his  certificate  of  discharge, 
he  may  plead  it  by  way  of  a  plea  puis  darrein  continuance:  Eeeves 
v.  McCracken,  69  N.  J.  Eq.  203,  60  Atl.  332. 

III.     The  Difference  Between  the  Miscalled  Parallel  Bars  of  the  Stat- 
ute of  Iiimitatlous  and  the  Discharge  in  Bankruptcy. 

Strictly  speaking,  there  should  have  been  no  necessity  for  this 
subdivision  of  our  subject,  because  the  authorities  are  agreed,  with 
the  one  exception  we  shall  deal  with,  that  the  most  marked  difference 
between  the  new  promise  sufficient  to  revive  a  debt  barred  by  the 
statutes  of  limitation  and  that  sufficient  to  revive  or  rather  re-create 
the  debt  barred  by  the  discharge  of  the  debtor  by  the  bankruptcy 
courts  is,  that  in  the  former  case  acts  or  declarations  recognizing 
the  present  existence  of  the  debt  have  often  been  held  to  take  a 
case  out  of  the  statute.  In  cases,  however,  in  which  the  discharge 
of  the  debtor  under  the  bankruptcy  act  arises  for  adjudication,  "noth- 
ing is  sufficient  to  revive  a  discharged  debt  unless  the  jury  are  au- 
thorized by  it  to  say  that  there  is  the  expression  bj  the  debtor  of  a 
clear  intention  to  bind  himself  to  the  payment  of  the  debt.  Thus, 
partial  payments  do  not  operate  as  a  new  promise  to  pay  the  residue 
(if  the  debt.  The  payment  of  interest  will  not  revive  the  liability  to 
pay  the  principal,  nor  is  the  expression  of  an  intention  to  pay  the 
debt  sufficient":  Allen  v.  Ferguson,  18  Wall.  1,  21  L.  ed.  854.  The 
lase  we  refer  to  as  running  wide  of  this  decision  which  has  been 
uniformly  followed  is  Mordaunt  v.  Monroe,  124  111.  App.  306,  in  which 
the  court,  through  Mr.  Justice  Adams,  in  the  opinion  said:  "The 
bar  of  a  discharge  in  bankruptcy  is  analogous  to  the  bar  of  the 
statute  of  limitations,  and  a  promise  which  will  remove  the  bar  of 
the  latter  will  also  remove  the  bar  of  the  former  (Bush  v.  Stanley, 
122  111.  406,  13  N.  E.  409);  and  any  statement  of  the  debtor  clearly 
admitting  the  debt  to  be  due,  and  showing  an  intention  to  pay  it,  is 
sufficient  to  renew  the  debt."  With  the  latter  part  of  the  proposition 
we  have  no  fault  to  find,  but  with  the  first  we  have,  for  the  reason 
that   it   is   not   only    oppoud    to   all   precedent,   including,    of   course, 
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Willetts  V.  Cotherson,  3  111.  App.  64-4,  but  that  the  citation  of  Bush 
V.  Stanley,  122  111.  406,  13  N.  E.  409,  was  evidently  made  without 
that  care  which  the  supreme  court  of  Illinois  usually  bestows  upon 
its  opinions.  All  that  the  last-named  case  does  is  to  point  a  limited 
analogy  between  the  two  discharges  in  these  words,  "The  discharge 
is  analogous,  in  effect,  to  the  statute  of  limitations,  in  so  far  as  it 
does  not  annul  the  original  debt,  but  merely  suspends  the  right  of 
action  for  its  recovery."  It  is  more  with  a  view  to  prevent  the 
perpetuation  of  the  error  than  in  any  spirit  of  carping  criticism  that 
we  draw  attention  to  what  is  undoubtedly  a  palpable  error.  The  case 
of  Graham  v.  Hunt,  8  B.  Mon.  7,  has  a  very  important  bearing  on 
the  subject,  and  is  referred  to  en  passant,  ante,  II,  f.  An  action 
brought  on  a  note  for  one  hundred  dollars  was  defended  by  the  plea 
of  discharge  in  bankruptcy,  to  which  the  plaintiff  replied  that  the 
defendant  had  ratified,  renewed  and  confirmed  the  said  note,  and  had 
acknowledged  it  and  promised  to  pay  it  to  the  plaintiff.  The  defend- 
ant's demurrer  to  the  replication  was  sustained,  and  the  matter  came 
thus  before  the  appeal  court,  which  aflirmed  the  judgment.  The 
court  recognized  the  proposition  that  although  a  bankrupt  is  dis- 
charged by  his  certificate  from  the  legal  obligation  to  pay,  there  re- 
mained a  moral  obligation  to  support  a  new  promise,  but  qualified 
the  recognition  in  these  terms:  "This  rule  evidently  relates  to  cases 
of  simple  contract,  where  the  form  of  the  action  is  the  same,  whether 
it  be  brought  upon  the  original  or  upon  the  new  promise,  and  where, 
in  fact,  the  new  promise  is  not  only  of  the  same  dignity  and  effect, 
but  may  generally  be  described  or  alleged  in  the  same  terms  as  the 
original  one.  Neither  the  rule  as  stated  by  the  author  referred  to 
(Chitty),  nor  the  cases  which  may  have  conformed  to  it,  seem,  there- 
fore, to  furnish  authority  for  the  conclusion  that  a  specialty,  or  a 
note  which,  if  obligatory  at  all,  has  the  same  force  and  effect,  can, 
when  once  discharged,  be  revived  by  a  mere  parol  promise  to  pay." 
The  opinion,  after  drawing  a  striking  contrast  between  what  we  also 
do  not  consider  the  parallel  bars  of  the  two  statutes,  refers  us  to 
Bell  V.  Morrison,  1  Pet.  351,  7  L.  ed.  174,  which  supports  the  views 
expressed,  and  puts,  among  other  cases  as  decisive  of  the  question,  the 
case  that  the  new  promise,  if  conditional,  restrains  the  right  of  the 
party  to  its  own  terms,  and  it  establishes  the  conclusion  that  the 
new  promise  is  a  new  contract,  and  not  the  mere  revival  of  the  old 
one,  and  concludes:  "Then,  as  already  observed,  the  discharge  under 
the  bankrupt  law  is  different  both  in  its  character  and  in  its  causes 
from  the  bar  by  the  statute  of  limitations,  and  the  analogy  between 
them  being  imperfect,  any  principle  founded  upon  it  should  be 
received  with  great  caution."  Field's  Estate,  2  Eawle,  351,  21  Am. 
Dec.  454,  also  expressly  decided  that  a  promise  to  pay  a  specialty 
debt,  which  has  been  discharged  by  a  certificate  of  bankruptcy,  does 
not  revive  the  original  debt  as  a  debt  by  specialty;  and  that  the 
original  debt  is  merely  a  consideration,  which  renders  the  new  promise 
available. 

As  to  the  suspension  of  the  life  of  the  debt  or  its  absolute  death, 
we  can  only  repeat  that  our  own  opinion  is — and  if  we  are  in  error 
we  are  erring  in  the  good  company  of  preponderating  authority — 
that  the  contrast  between  the  two  bars  is  conspicuous  by  the  very 
intent  of  the  law.  On  the  one  hand,  the  creditor  is  barred  by  reason 
of  his  not  having  brought  his  action  within  a  limited  time,  and  the 
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law  forgives  his  laches  if  the  debtor  does  anght  to  waive  his  priv- 
ilege. On  the  other,  a  debtor  who  has  been  unfortunate  is  haled 
before  the  bankruptcy  court,  examined  as  to  his  means  and  dealings, 
and  after  the  ordeal  is  granted  his — what?  A  guaranty  of  mere 
suspension  from  molestation  by  his  creditors!  No;  he  is  granted  his 
discharge.  The  last  word  truly,  in  this  ease,  carries  the  burden  of 
the  argument  lightly.  If  from  ability  and  possibly  a  quixotic  sense 
of  rectitude  he  is  willing  to  pay  his  old-time  creditor,  then  his  promise 
should  be  regarded  as  the  foundation  of  a  new  contract,  which, 
while  it  may  embody  the  terms  and  conditions  of  the  old  one,  is 
yet  not  the  old  one,  which  is  buried  in  the  bankruptcy  court.  We 
can  find  no  more  fit  conclusion  to  this  note  than  the  classic  of  Mr. 
Justice  Hunt,  in  Allen  v.  Ferguson,  18  Wall.  1,  21  L.  ed.  854,  which 
merits  enshrinement  not  only  in  this  note  but  in  the  heart  of  every 
human  judge:  "The  law  holds  it  to  be  right  that  a  debtor  shall  devote 
his  entire  property  to  the  payment  of  his  debts,  and  when  he  has 
done  this,  that  after-acquired  property  shall  be  his  own,  to  be  held 
free  from  the  obligation  of  all  his  debts,  just  debts  as  well  as  unjust, 
principal  debts  as  well  as  security  debts.  Neither  the  Supreme  Will, 
so  far  as  we  can  ascertain  it,  nor  the  laws  of  the  land,  require  that 
a  debtor  whose  family  is  in  need,  or  who  is  himself  exhausted  by  a 
protracted  struggle  with  poverty  and  misfortune,  should  prefer  a 
creditor  to  his  family;  that  he  should  appropriate  his  earnings  to 
the  payment  of  a  debt  from  which  the  judgment  of  the  law  has 
released  him,  rather  than  to  the  support  of  his  family  or  to  his  own 
comfort.  What  an  honest  man  should  or  would  do  under  such  cir- 
cumstances it  is  not  always  easy  to  say What  is  or  what  may 

be  right  depends  upon  many  circumstances.  The  principle  is  imprac- 
ticable as  a  rule  of  action  to  be  administered  by  the  courts."  It 
is  appropriate  to  give  the  last  word  to  the  principal  case — Needham 
V.  Matthewson,  ante,  p.  374 — with  which  our  views  coincide.  "The 
statute  of  limitations,  being  a  statute  of  repose,  does  not  discharge 
the  debt,  but  only  bars  the  remedy.  An  implied  promise  to  pay 
revives  the  debt,  so  far  as  the  statute  is  concerned,  as  effectually 
as  an  express  promise.  But  the  decree  of  the  bankrupt  court  dis- 
charges and  extinguishes  the  debt This  furnishes  the  dis- 
tinction between  a  cause  of  this  kind  and  one  where  the  defense  is 
the  statute  of  limitations.  The  new  promise  to  pay  a  debt  which 
has  been  discharged  in  bankruptcy  ....  cannot  be  implied  from  the 
fact  of  part  payment  or  from  other  circumstance*." 
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GOOD  V.  WILLIAMS. 

[81  Kan.  388,  105  Pac.  433.] 

ATTACHMENT — ^Interest  Reached  by  Levy. — An  attachment 
levy  reaches  only  the  actual  intei-est  in.  land  which  the  debtor  owns, 
and  not  his  apparent  interest.     (By  the  editor.)      (p.  393.) 

DEEDS — Delivery — Return  of  Deed  to  Grantor. — Where  the 
vendor  of  land  executes  and  delivers  a  deed  to  his  vendee^  who  there- 
upon executes  a  mortgage  back  to  the  vendor  for  part  of  the  purchase 
price  and  returns  the  deed  to  the  vendor  to  be  recorded,  the  delivery 
is  sufficient  to  vest  the  title  in  the  vendee,     (pp.  393,  394.) 

DEEDS — Failure  to  Deliver  or  Record — ^Attachment. — The  de- 
livery of  a  deed  is  not  essential  to  vest  the  equitable  title  to  real 
estate  in  the  grantee.  Where  the  parties  have  agreed  to  a  sale  and 
conveyance,  the  deed  has  been  executed,  the  purchase  price  paid,  and 
nothing  remains  for  either  party  to  do  to  complete  the  transaction 
except  for  the  grantee  to  record  his  deed,  he  becomes  the  equitable 
owner  of  the  land,  and  it  is  not  subject  to  attachment  for  the  debts 
of  the  grantor,     (p.  394.) 

ATTACHMENT — Interest  Reached  by  Levy. — An  attaching 
creditor  is  never  considered  as  a  bona  fide  purchaser.  His  lien  at- 
taches merely  to  the  interest  of  the  judgment  debtor  and  to  nothing 
more,  and  it  is  the  duty  of  courts  to  protect  every  equity  belonging 
to  other  persons.     (By  the  editor.)      (p.  394.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
Francis  C.  Price,  for  the  appellant. 

Robert  C.  Mayse,  W.  W.  Harvey  and  H.  J.  Bone,  for  the 
appellee. 

388  PORTER,  J.  Simon  Good  brought  ejectment  against 
Eugene  Williams  to  recover  one  hundred  and  sixty  acres  of 
land  in  Clark  county.  There  was  a  trial  to  the  court  and 
judgment  for  the  defendant,  which  the  plaintiff  seeks  to 
reverse. 

Both  parties  claim  through  Maggie  E.  Rhodes,  who  owned 
the  land  on  March  19,  1896.  On  that  day  she  conveyed  it 
by  warranty  deed,  in  which  her  husband  joined,  to  John  P. 
Hazard.  The  deed  was  acknowledged  the  same  day,  but  was 
not  filed  for  record  until  April  15,  1897.  On  April  1,  1896, 
Hazard  gave  a  purchase-money  mortgage  back  to  Maggie  E. 
Rhodes  to  secure  part  of  the  purchase  price.  This  mortgage 
was  acknowledged  ^^^  April  27,  1896,  but  not  recorded  until 
April  16,  1897.  On  August  3,  1896,  before  the  deed  to  Hazard 
had  been  recorded,  a  writ  of  attachment  was  levied  on  the 
land  as  the  property  of  Maggie  E.  Rhodes.  The  land  was 
sold  under  the  writ  and  a  sheriff's  deed  issued.  The  defend- 
ant, Eugene  Williams,  claims  under  the  sheriff's  deed,  and 
the  plaintiff,  Simon  Good,  claims  under  a  deed  from  John  P. 
Hazard.  The  trial  court  held  that  the  defendant  acquired 
absolute  title  under  the  sheriff* 's  deed  as  against  the  plaiu- 
ff. 
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The  plaintiff's  claim  is  that  the  judgment  is  against  the 
weight  of  the  evidence  and  contrary  to  law,  and,  inasmuch 
as  the  testimony  on  the  controverted  issue  is  all  contained  in 
depositions,  we  are  asked  to  determine  the  question  upon  the 
evidence  and  the  law.  On  the  other  hand,  the  defendant  in- 
sists that  part  of  the  testimony  was  oral,  and  that  for  this 
reason  we  are  not  at  liberty  to  pass  upon  the  evidence.  It  is 
true  that  one  witness,  Carson,  testified  orally,  but  his  testi- 
mony has  no  bearing  upon  the  question  whether  the  deed  from 
Rhodes  to  Hazard  was  actually  delivered  or  whether  the 
equitable  title  passed  to  Hazard.  As  all  the  testimony  upon 
these  questions  is  to  be  found  in  the  depositions,  we  have  the 
same  opportunity  which  the  trial  court  had  to  determine  its 
force  and  effect:  Fountain  v.  Kenney,  66  Kan.  797,  72  Pac. 
392 ;  Jenson  v.  Jenson,  76  Kan.  347,  91  Pac.  86. 

It  is  plain  that  the  attachment  levy  reached  only  the  actual 
interest  which  ]\[rs.  Rhodes  had  in  the  land,  and  not  her 
apparent  interest :  Holden  v.  Garrett,  23  Kan.  98 ;  Burke  v. 
Johnson,  37  Kan.  337,  1  Am.  St.  Rep.  252,  15  Pac.  204; 
Markley  v.  Carbondale  Investment  Co.,  67  Kan.  535,  73  Pac. 
96 ;  McCalla  v.  Knight  Inv.  Co.,  77  Kan.  770,  94  Pac.  126,  14 
L.  R.  A.,  N.  S.,  1258.  The  question,  therefore,  is  what  inter- 
est Mrs.  Rhodes  had  in  the  land  at  the  time  the  attachment 
was  levied.  John  P.  Hazard  testified  that  he  obtained  the 
title  from  F.  W.  Rhodes  and  wife  in  exchange  for  some 
Nebraska  land  which  he  conveyed  to  them;  that  he  left  the 
deed  with  F.  W.  Rhodes  to  be  recorded;  that  he  paid  the  con- 
sideration for  the  conveyance  to  him,  and  ^^^  had  done  all 
he  agreed  to  do  in  the  transaction,  and  nothing  remained  for 
him  to  perform  in  order  to  make  the  conveyance  complete. 
He  gave  the  purchase  money  mortgage  back  for  the  sum  of 
eight  hundred  dollars,  which  represented  the  difference  be- 
tween the  value  of  the  land  he  conveyed  to  Rhodes  and  the 
land  in  question.  F.  W.  Rhodes  lived  at  the  time  in  Kansas 
City  and  was  engaged  in  the  real  estate  business.  He  testified 
that  he  and  his  wife  convej^ed  the  land  to  Hazard;  that  when 
they  purchased  it  they  did  so  with  the  expectation  of  turning 
it  in  on  a  deal  with  Hazard.  He  was  unable  to  recollect  any 
reason  why  the  deed  and  the  mortgage  were  not  recorded 
until  April,  1897,  but,  inasmuch  as  the  transaction  occurred 
more  than  ten  years  before  his  testimony  was  taken,  this  can- 
not be  considered  at  all  strange.  The  lapse  of  time  likewise 
explains  the  inability  of  Hazard  to  state  the  details  of  the 
transaction  and  to  remember  what  was  done  with  the  deed. 
The  best  recollection  of  the  witnesses  is  that  the  deed  from 
Rhodes  and  his  wife  was  sent  to  a  bank  in  Nebraska,  to  be 
delivered  to  Hazard  when  he  executed  his  mortgage  for  the 
balance  of  the  purchase  price  and  a  deed  conveying  the 
Nebraska  land,  and  it  was  returned  to  Rhodes  to  be  recorded. 
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One  contention  of  the  defendant  is  that  there  was  no  valid 
delivery  of  the  deed  to  Hazard  before  the  attachment.  The 
question  of  the  delivery  of  a  deed  is  usually  one  of  intention 
of  the  parties,  and  acts  showing  an  intention  to  treat  the 
instrument  as  a  conveyance  passing  title  have  been  held  suffi- 
cient proof  of  deliverv  and  acceptance :  Kelsa  v.  Graves,  64 
Kan.  777,  68  Pac.  607.  In  volume  13  of  the  Cyclopedia  of 
Law  and  Procedure,  at  page  563,  it  .is  said:  "The  fact  that 
after  a  deed  has  been  delivered  by  the  grantor  to  the  grantee 
the  latter  returns  it  to  the  former  merely  for  the  performance 
of  some  act  in  connection  therewith  does  not  negative  the 
previous  delivery  or  operate  as  a  surrender  of  the  title  thereby 
acquired." 

3»i  To  the  same  effect  is  Brooks  v.  Isbell,  22  Ark.  488, 
where  the  deed  was  returned  to  the  grantor  for  the  purpose 
of  being  recorded. 

It  is,  of  course,  not  sufficient  for  the  defendant  to  rely  upon 
mere  surmise  or  suspicion  that  the  deed  was  not  actually  de- 
livered prior  to  the  time  it  was  recorded.  In  Clark  v.  Akers, 
16  Kan.  166,  it  was  held  that  where  a  deed  bears  one  date, 
the  acknowledgment  a  subsequent  date,  and  the  date  of  the 
recording  is  still  subsequent  to  either,  in  the  absence  of 
evidence  to  the  contrary  it  will  be  presumed  that  the  deed  was 
delivered  at  least  as  early  as  the  day  of  acknowledgment. 
We  think  the  evidence  shows  that  the  deed  was  delivered  prior 
to  the  attachment;  but  delivery  was  not  essential  to  vest  the 
equitable  title  in  Hazard. 

It  appears  that  Rhodes  agreed  to  convey  the  land  to  Haz- 
ard in  exchange  for  other  land,  and  that  the  exchange  was 
made  and  the  consideration  paid  long  before  the  attachment 
writ  was  levied.  There  is  nothing  in  the  evidence  to  contra- 
dict this,  so  that  the  equitable  title  to  the  land  passed  to 
Hazard  regardless  of  whether  the  deed  was  actually  delivered 
or  not.  Nothing  but  the  naked,  legal  title  to  the  land  stood 
in  the  name  of  Maggie  E.  Rhodes  at  the  time  of  the  attach- 
ment. It  appears  from  the  testimony  of  both  Rhodes  and 
Hazard  that  the  sale  was  completed  in  every  respect  before 
the  attachment  was  levied,  and  that  nothing  remained  for 
either  party  to  do  except  to  record  the  deed.  Although  Haz- 
ard's deed  had  not  been  recorded,  he  had  made  and  delivered 
a  mortgage  back  on  the  land  and  had  conveyed  other  land  to 
Rhodes  in  exchange.  Under  these  circumstances  there  can  be 
no  question  but  that  he  became  the  equitable  owner  of  the 
land,  and  that  it  was  not  subject  to  attachment  for  the  debts 
of  Maggie  E.  Rhodes.  Nothing  was  done  by  Hazard  in  the 
way  of  purchasing  the  land  after  August  3,  1896.  Whatever 
title  he  had  acquired  he  had  acquired  before  that  date. 

An  attaching  creditor  is  never  considered  as  a  bona  *^*  fide 
purchaser,  and  his  lien  attaches  merely  to  the  interest  of  the 


Dec.  1909.]  Good  v.  Williams.  395 

judgment  debtor  and  to  nothing  more;  and  this  court  has 
frequently  held  it  to  be  the  duty  of  courts  to  protect  every 
equity  belonging  to  other  persons:  Harrison  v.  Andrews,  18 
Kan. "535. 

The  defendant  further  contends  that  the  evidence  discloses 
that  the  interest  of  Mrs.  Rhodes  in  the  land  had  not  been 
devested  at  the  time  of  the  attachment;  that  the  conveyance 
by  Hazard  was  not  a  sale,  but  a  makeshift,  for  the  purpose 
of  defrauding  creditors  and  placing  a  fictitious  value  on  the 
land  for  speculative  purposes.  Fraud  is  never  presumed,  and 
we  are  unable  to  find  any  testimony  which  shows  fraud  or 
bad  faith  in  the  transaction  by  which  the  land  was  conveyed 
to  Hazard ;  but  if  it  was  conveyed  in  fraud  of  the  creditors 
of  Rhodes,  they  could  not  acquire  the  title  by  a  sale  under 
attachment  proceedings  without  bringing  an  action  in  equity 
to  set  aside  the  fraudulent  sale :  Webb  v.  Rockefeller,  66  Kan, 
160,  71  Pac.  283. 

On  the  undisputed  evidence  no  title  was  acquired  by  the 
attachment,  and  the  cause  must  be  reversed,  with  directions 
to  enter  judgment  for  the  plaintiff. 


The  Lien  of  an  Attachment  or  Judgment  does  not  extend  beyond  the 
interest  of  the  debtor.  An  attaching  creditor  is  not  in  the  position 
of  a  bona  fide  purchaser  for  value  without  notice  of  defects  in  the 
title  to  the  property:  Shirk  v.  Thomas,  121  Ind.  147,  16  Am.  St.  Eep. 
381;  Cleveland  Machine  Works  v.  Lang,  67  N.  H.  348,  68  Am.  St. 
Eep.  675.  He  ordinarily  obtains  only  such  rights  in  the  property  as 
the  debtor  has  at  the  time  of  the  seizure:  Lipscomb  v.  Condon,  56 
W.  Va.  416,  107  Am.  St.  Eep.  938.  A  prior  unrecorded  deed,  passing 
the  legal  title  to  real  estate  in  good  faith  and  for  a  valuable  consid- 
eration, will  take  precedence  of  an  attachment  or  judgment,  if  the 
deed  is  recorded  before  any  deed  based  upon  such  attachment  or 
judgment:  Mahoney  v.  Salsbury,  83  Neb.  488,  131  Am.  St.  Eep.  647. 

What  Constitutes  a  Delivery  of  a  Deed  is  the  subject  of  a  note  to 
Brown  v.  Westerfield,  53  Am.  St.  Eep.  537.  As  to  the  effect  of  a 
delivery  back  by  the  grantee  to  the  grantor,  see  Crossman  v.  Keister, 
223  LI.  69,  114  Am.  St.  Eep.  305;  Ames  v.  Ames,  80  Ark.  8,  117  Am. 
St.  Eep.  68.  It  is  a  general  rule  that  to  the  delivery  of  a  deed  it  is 
essential  that  there  be  a  giving  by  the  grantor  and  a  receiving  by 
the  grantee,  with  a  mutual  intent  to  pass  the  title  from  the  ono 
to  the  other:  Seibel  v.  Higham,  216  Mo.  120,  129  Am.  St.  Eep.  502. 
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BROWN  V.  SCHNEIDER. 

[81  Kan.  486,  106  Pae.  41.] 

WATERCOXJKSES — What  Constitutes. — ^It  is  not  Essential  to 

the  existence  of  a  natural  watercourse  that  the  source  of  supply 
should  be  living  water.  It  may  be  surface  water  collected  on  a  large 
watershed  from  rains  and  melted  snows  which  concentrates  and  cuts 
for  itself  a  well-defined  channel  and  regularly  discharges  through  such 
outlet.  Nor  is  it  essential  that  there  should  be  a  constant  and  con- 
tinuous flow  of  water.  The  supply  is  sufiiciently  permanent  where,- 
as  in  this  case,  the  water  is  concentrated  and  flows  with  some  regu- 
larity during  the  heavy  rains  which  ordinarily  occur  in  the  region., 
(p.  397.) 

(Syllabus  by  the  court.) 

David  Ritchie,  for  the  appellant. 
Z.  C.  Miliikin,  for  the  appellees. 

487  JOHNSTON,  C.  J.  This  was  an  action  to  enjoin  the 
maintenance  of  a  dam  which  was  erected  by  Joseph  Schneider 
across  a  ravine,  or  what  was  alleged  to  be  a  natural  water- 
course, and  which,  it  is  alleged,  resulted  in  damage  to  the 
lands  of  the  appellees.  The  appellant,  Schneider,  owned  the 
northwest  quarter  of  section  24,  while  appellees  owned  the 
southwest  quarter  of  the  same  section  and  all  of  the  adjoin- 
ing section  23.  The  ravine  which  was  obstructed  originated 
in  the  hills  several  miles  south  of  the  appellant's  land,  and 
consisted  of  two  branches,  which  united  not  far  from  appel- 
lant's dam.  The  total  length  of  this  watercourse  is  esti- 
mated to  be  about  twelve  miles.  It  served  as  the  natural 
drainage  for  rains  and  melting  snows  from  quite  a  scope  of 
country,  and  originated  in  the  hills  of  an  adjoining  township. 
In  places  the  ravine  was  cut  out  by  the  water  from  six  to 
seven  feet  deep,  and  conveyed  "immense  quantities  of  water, 
which  rushes  down  from  the  hills  in  great  force,  and  con- 
tinues to  flow  for  several  days"  after  heavy  rains.  There 
was  a  spring,  too,  in  the  ravine,  which  flowed  continuously 
for  some  distance.  The  dam  was  erected  over  the  objections- 
of  appellees,  causing  an  overflow  of  their  lands,  and  to  enjoin 
the  continuance  of  the  nuisance  they  brought  this  action. 
The  trial  court  found  in  favor  of  the  plaintiffs,  granting  them 
an  injunction  against  the  maintenance  of  the  dam  and  order- 
ing its  removal.  From  this  judgment  an  appeal  is  taken  by 
Schneider. 

The  main  contention  is  that  the  findings  do  not  show  that 
permanence  in  the  source  of  the  supply  of  water  from  springs 
or  the  accunudations  from  the  surface  which  is  essential  to  a 
natural  watercourse.  There  was,  as  we  have  seen,  a  large 
watershed  drained  by  the  stream,  and  it  appears  that  the  force 
of  the  water  collected  '*^**  from  this  territory  had  cut  a  channel 
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with  well-defined  banks,  which  were  fringed  part  of  the  w^ay 
by  willows  and  other  trees.  In  places  the  banks  of  the  stream 
were  about  seven  feet  high,  and  along  it  were  deep  places  and 
pools  in  Avhich  fish  were  caught.  During  heavy  rains,  such 
as  ordinarily  occur  in  that  region,  an  immense  quantity  of 
water  is  concentrated  and  carried  down  the  stream.  It  is 
true,  as  contended,  that  there  is  not  sufficient  living  water  to 
make  a  Cf)ntinuous  flow  along  the  course  of  the  stream.  There 
must  be  a  permanent  source  of  supply,  but  it  is  not  essential 
to  a  watercourse  that  the  flow  should  be  constant  and  con- 
tinuous. Surface  water  may  be  the  source  of  supply,  and  the 
flow  from  that  source  is  necessarily  intermittent  and  some- 
what irregular.  It  is  sufficiently  permanent  if  the  accumu- 
lated surface  water  flows  through  a  well-defined  channel, 
made  by  the  water  flowing  with  some  regularity  during  the 
heavy  rains  which  ordinarily  occur  in  that  region:  Palmer  v. 
AVaddell.  22  Kan.  352 ;  Chicago  etc.  Ry.  Co.  v.  Scott,  71  Kan. 
874,  81  Pac.  1131.  To  constitute  a  watercourse  it  is  not  neces- 
sary that  the  supply  should  be  from  springs,  nor  that  the 
water  should  be  discharged  through  a  channel  into  another 
watercourse.  The  fact  that  the  channel  of  the  stream  in  ques- 
tion grew  less  distinct  and  that  it  practically  passed  out  of 
sight  before  the  waters  reached  Dry  Creek  does  not  argue  that 
the  stream  lacks  the  characteristics  of  a  watercourse.  In  Rait 
V.  Furrow,  74  Kan.  101,  85  Pac.  934,  6  L.  R.  A.,  N.  S.,  157, 
10  Ann.  Cas.  1044,  it  was  said:  "Subterranean  currents  of 
water  emerge  from  the  ground  and  flow  through  surface  chan- 
nelSj  and,  again,  running  streams  sometimes  sink  away  and 
are  no  longer  traceable  on  the  surface.  The  outlet  of  a 
stream  may  be  unknown,  but  if  its  course  on  the  surface — so 
far  as  it  runs — is  well  defined,  and  has  the  element  of  per- 
manence, it  must  be  regarded  as  a  watercourse,  and  its  surface 
flow  at  least  cannot  be  interrupted  nor  diverted  from  its  nat- 
ural channel":  Page  109. 

Here  the  stream  was  quite  a  number  of  miles  in  *^^  length. 
It  drained  a  large  territory,  and  the  surface  water  arising 
from  the  heavy  rains  and  melting  snows  on  this  watershed 
was  concentrated  and  cut  for  itself  a  well-defined  channel, 
through  which  it  has  flowed  indefinitely.  It  appears  that  the 
dam  erected  by  appellant  caused  the  waters  to  back  up  and 
make  a  pond  covering  forty  acres  of  the  land  of  one  of  the 
appellees,  and  fifteen  acres  of  that  of  another,  and  that  at 
the  time  of  the  trial,  after  a  month  of  dry  weather,  fifteen 
acres  of  the  land  were  still  under  water.  The  conclusion  of 
the  court  that  the  stream  at  the  point  at  which  the  dam  was 
erected  was  a  natural  watercourse  and  that  the  dam  consti- 
tuted a  nuisance  which  caused  damages  of  a  continuing  nature 
was  well  supported  by  the  facts  in  the  case. 

The  judgment  is  affirmed. 
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A  Watercourse  is  a  Stream  of  Water  Ordinarily  Flotving  in  a  Certain 
Direction,  through  a  defined  channel,  with  bed  and  banks.  The  size 
of  the  stream  is  not  material:  Maxwell  v.  Shirts,  27  Ind.  App.  529, 
87  Am.  St.  Rep.  268;  Hutchinson  v.  Watson  Slough  etc.  Co.,  16  Idaho, 
484,  133  Am.  St.  Rep.  125;  Stimson  v.  Brookline,  197  Mass.  568,  125 
Am.  St.  Rep.  382.  And  the  water  need  not  flow  continually,  but  the 
stream  may  be  dry  at  times:  Tampa  Waterworks  Co.  v.  Cline,  37  Fla. 
586,  53  Am.  St.  Rep.  262;  Hawley  v.  Sheldon,  64  Vt.  491,  33  Am. 
St.  Rep.  941;  Simmons  v.  Winters,  21  Or.  35,  28  Am.  St.  Rep.  727; 
Spangler  v.  San  Francisco,  84  Cal.  12,  18  Am.  St.  Rep.  158. 

To  Constitute  a  Watercourse,  it  is  not  necessary  that  there  be  a  con- 
tinual flow  of  water,  but  there  must  be  a  stream  which  usually  flows 
in  a  particular  direction,  in  a  well-defined  channel,  having  a  bed 
and  sides  or  banks:  Case  r.  Hoffman,  84  Wis.  438,  36  Am.  St.  Rep. 
937.  A  watercourse  is  a  living  stream  with  definite  banks  and 
channel  and  a  mouth  distinguishable  from  its  source,  not  necessarily 
running  all  the  time,  but  fed  from  more  permanent  sources  than  mere 
surface  water:  Chamberlain,  v.  Hemingway,  63  Conn.  1,  38  Am.  St. 
Eep.  330. 


WESTERN  GROCER  COIVIPANT  v.  ALLEMAN. 

[81  Kan.  543,  106  Pac.  460.] 

VENDOR — Bona  Fide  Purchaser — ^Antecedent  Debt  as  Consid- 
eration.— The  grantee  of  a  deed  from  one  who  has  no  title  to  the 
tract  described,  but  who  appears  by  the  record  to  be  its  owner 
because  a  deed  previously  executed  has  not  been  recorded,  is  not  en- 
titled to  the  benefit  of  the  recording  act  as  an  innocent  purchaser, 
where  the  only  consideration  for  the  conveyance  to  him  is  the  dis- 
charge of  an  antecedent  indebtedness,     (p.  400.) 

VENDOR — Bona  Fide  Purchaser — ^Antecedent  Debt  as  Consid- 
eration.— The  application  of  this  rule  is  not  prevented  by  the  fact 
that  the  grantee  surrenders  a  past  due,  unsecured  note  to  its  maker, 
where  such  maker  is  a  party  to  an  action  in  which  the  deed  is  held 
to  pass  no  title,     (pp.  400,  401.) 

ATTACHMENT — Motion  to  Dissolve   and  Release. — The   evi- 
dence,  being  wholly   in   writing,   examined   and   held   to    require   the 
denial  of  two  motions — one  to  dissolve  an  attachment,  and  the  other 
to  release  property  from  its  operation,     (p.  402.) 
(Syllabi  by  the  court.) 

G.  W.  Littick,  for  the  appellant. 

David  F.  Carson,  James  F.  Getty  and  F.  D.  Hutchings,  for 
the  appellees. 

«43  MASON,  J.  In  1905  P.  B.  Alleman  engaged  in  the 
grocery  business  in  Kansas  City,  Kansas.  In  November,  1906, 
he  traded  his  stock  for  a  tract  of  land  in  Miami  °***  county, 
the  owner  of  which  executed  a  deed  to  him,  which  was  not 
recorded.  A  few  days  later  the  same  grantor  executed  a  deed 
to  Alleman 's  wife,  which  was  made  of  record.  At  the  time 
Alleman  owed  five  hundred  and  eighty-eight  dollars  and  fifteen 
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cents  to  the  Western  Grocer  Company,  from  which  he  had 
purchased  most  of  his  goods.  The  company  sued  him  on  its 
account,  and  attached  the  land,  the  attachment  affidavit  alleg- 
ing fraud  in  the  creation  of  the  debt  and  in  the  attempted 
disposal  of  the  debtor's  property.  Mrs.  Alleman  interpleaded 
and  claimed  the  land,  asserting  that  the  deed  had  been  made 
to  her  in  satisfaction  of  a  note  for  fifteen  hundred  dollars 
which  her  husband  had  given  her  for  a  loan  of  that  amount 
in  January,  1905.  The  trial  court  sustained  a  motion  of  the 
defendant  to  dissolve  the  attachment  on  the  ground  that  the 
affidavit  therefor  was  untrue,  and  also  sustained  a  motion  of 
the  interpleader  to  release  the  land  from  the  attachment  on 
the  ground  that  she  was  its  owner.  The  plaintiff  appeals  from 
both  orders. 

The  case  was  tried  almost  wholly  upon  affidavits.  The  dep- 
osition of  one  witness  was  used,  but  no  oral  testimony.  There- 
fore, "the  case  is  presented  here  in  practically  the  same  aspect 
as  the  one  which  it  bore  in  the  district  court,"  and  the  evi- 
dence "may  be  canvassed  in  the  same  manner  as  if  the  pro- 
ceedings were  original  in  this  court":  First  Nat.  Bank  v. 
Mcintosh  &  Peters  etc.  Co.,  72  Kan.  603,  84  Pac.  535. 

There  was  a  conflict  of  testimony  with  respect  to  the  cir- 
cumstances of  the  transfer  of  the  title  of  the  land.  The 
former  owner  swears  that  he  made  the  trade  with  Alleman 
about  November  15,  1906,  exchanging  the  land  for  the  stock 
of  goods;  that  he  at  once  took  possession  of  the  stock;  that 
the  deed  was  executed  and  delivered  to  Alleman,  who  said 
nothing  then  or  later  about  owing  his  wife  money  or  selling 
the  land  to  her;  that  a  few  days  afterward  Alleman  returned 
and  asked  him  to  execute  a  new  deed,  naming  Mrs.  Alleman 
as  grantee,  which  he  did,  without  the  old  deed  having  been 
returned  and  without  any  reconveyance  having  been  ^***  made 
to  him.  This  testimony  was  corroborated  in  detail  by  E.  H. 
Shore,  the  agent  who  represented  the  land  owner  in  the  trans- 
action, and  also  by  the  agent  who  acted  for  Alleman.  If  it 
is  true,  then  the  title  to  the  property  passed  to  Alleman  and 
remains  there.  His  conduct  might  be  deemed  to  effect  a 
transfer  to  his  wife  by  estoppel,  as  against  himself,  but  this 
principle  cannot  operate  against  the  plaintiff.  The  only  evi- 
dence offered  to  contradict  these  three  witnesses  was  that  of 
the  defendant,  in  these  words: 

"Affiant  states  that  he  got  an  opportunity  to  trade  said 
stock  and  fixtures  to  one  C.  J.  Burtner  for  the  farm  herein 
attached  and  made  the  deal,  completing  the  same  in  the  office 
of  George  W.  Littick,  plaintiff's  attorney,  who  was  present 
arid  overheard  the  conversation  relative  to  said  sale.  That  he 
required  the  said  Burtner  to  make  the  deed  to  his  wife,  V.  IMay 
Alleman,  and  when  the  same  was  delivered  to  her  she  surren- 
dered the  note  above  set  out." 
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"That  the  deed  mentioned  in  the  affidavit  of  E.  H.  Shore's 
was  placed  in  escrow  in  the  hands  of  David  F.  Carson  [the 
attorney  of  Alleman  in  the  litigation],  and  that  when  he 
[Allenian]  saw  his  name  as  grantee  therein  he  refused  to 
accept  it,  and  that  Shore  then  went  to  the  wife  of  Burtner 
and  to  Burtner  and  obtained  a  new  deed  wherein  the  name 
of  V.  May  Alleman  was  inserted  as  grantee." 

No  explanation  whatever  is  offered  as  to  the  character  of 
the  "escrow,"  or  as  to  what  became  of  the  first  deed.  The 
defendant's  affidavit  can  hardly  be  regarded  as  a  denial  of 
those  of  the  plaintiff's  witnesses,  which  must  be  taken  to  be 
true,  as  there  is  really  nothing  in  the  record  to  discredit  them. 
The  affidavit  of  Mrs.  Alleman  on  the  subject  of  the  land  trans- 
action is  a  mere  conclusion,  without  probative  value.     It  reads : 

"This  affiant  states  that  she  received  the  deed  to  said  real 
estate  in  good  faith  from  C.  J.  Burtner  and  wife  on  the 
twentieth  da}"  of  November,  1906,  and  that  C.  J.  Burtner  and 
wife  were  the  then  owners  of  the  same.  That  she  paid  there- 
for a  valuable  consideration,  to  wit,  the  sum  of  fifteen  hun- 
dred dollars." 

*''*^  Assuming  that  her  husband  was  in  fact  indebted  to 
her,  and  that  when  she  took  the  deed  and  surrendered  the 
note  she  had  no  knowledge  that  a  deed  had  already  been  exe- 
cuted to  her  husband,  she  cannot  claim  that  the  failure  to 
record  the  first  deed  made  her  title  good,  for  as  the  considera- 
tion for  the  conveyance  to  her  was  a  pre-existing  indebtedness, 
she  was  not  an  innocent  purchaser  in  such  sense  as  to  entitle 
her  to  the  benefit  of  the  recording  act.  This  is  in  accordance 
with  the  clear  weight  of  authority:  24  Am.  &  Eng.  Encv.  of 
Law,  138,  139;  6  Cyc.  1073;  Birket  v.  Elward,  68  Kan.^295, 
104  Am.  St.  Rep.  405,  74  Pac.  1100,  64  L.  R.  A.  568,  1  Ann. 
Cas.  272.  The  rule  was  recognized  in  Ruth  v.  Ford,  9  Kan. 
17.  In  Farlin  v.  Sook,  30  Kan.  401,  46  Am.  Rep.  100,  1  Pac. 
123,  it  was  assumed  without  discussion  that  the  grantee  of  a 
fraudulent  grantor  might  be  protected  as  an  innocent  pur- 
chaser although  the  consideration  was  an  antecedent  debt. 
But  in  Henderson  v.  Gibbs,  39  Kan.  679,  18  Pac.  926,  it  was 
said:  "Where  the  fraudulent  vendee  has  transferred  the  prop- 
erty to  some  innocent  third  person,  ....  the  title  passes 
from  the  original  owner,  first  to  the  fraudulent  vendee,  and 
then  to  the  third  person,  but  such  title  is  always  defeasible 
if  the  original  owner  has  the  power  to  place  the  other  parties 
in  statu  quo.  In  such  a  case  the  original  owner  may  rescind 
his  contract  with  his  fraudulent  vendee  and  repossess  himself 
of  the  property  if  he  places  or  leaves  both  his  fraudulent 

vendee  and  the  second  purchaser  in  statu  quo Where 

the  second  purchaser  has  taken  the  property  only  in  payment 
or  part  payment  of  a  pro-existing  debt,  and  has  not  paid  or 
parted  v.ith  or  surrendered  anything  of  value  in  consideration 
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therefor,  he  takes  nothing  but  the  fraudulent  vendee's  title, 
and  the  original  owner  may  rescind  his  contract  with  his 
fraudulent  vendee  and  retake  the  property." 

The  fact  that  Mrs.  Alleman  delivered  to  her  husband  the 
note  which  was  the  evidence  of  her  debt  does  not  prevent  the 
application  of  the  rule.  If  the  mere  surrender  of  a  past  due, 
unsecured  note  ordinarily  entitles  one  to  be  considered  an 
innocent  purchaser  of  land  upon  the  faith  of  the  record  title, 
it  is  because  ^^'  the  act  places  him  at  a  disadvantage — takes 
from  him  a  right  which  cannot  be  readily  and  completely  re- 
stored. Here  a  decision  that  the  deed  passes  no  title  to  the 
wife  can  place  her  in  no  worse  position  than  she  was  in  before. 
She  will  still  have  the  claim  against  her  husband,  and  that  is 
all  she  had  at  first.  As  he  is  a  party  to  the  litigation,  he  will 
be  concluded  by  the  judgment,  and  can  make  no  defense  to 
the  note  based  on  the  transaction  involved.  Under  such  cir- 
cumstances the  mere  physical  possession  of  the  note  is  unim- 
portant. 

For  the  reasons  stated  the  motion  of  the  interpleader  to 
release  the  land  from  the  attachment  should  have  been  denied, 
upon  the  ground  that  she  had  failed  to  establish  her  owner- 
ship. It  remains  to  consider  whether  the  evidence  showed 
the  existence  of  grounds  of  attachment  against  the  defendant. 
The  plaintiff's  credit  manager  swore  that  the  goods  were  sold 
upon  the  strength  of  statements  made  by  Alleman  from  time 
to  time  of  his  financial  condition,  purporting  to  disclose  all 
of  his  indebtedness,  but  never  mentioning  a  loan  from  his 
wife.  Several  other  witnesses  testified  to  the  making  of  these 
statements.  Alleman  himself  did  not  deny  having  made  them. 
Indeed,  he  expressly  said  that  "he  always  told  plaintiff  of 
his  financial  condition  upon  its  inquiry."  He  did  not  pro- 
fess, however,  ever  to  have  mentioned  to  the  plaintiff  that  he 
was  indebted  to  his  wife,  but  asserted  **that  at  the  time  the 
reports  made  in  regard  to  his  financial  condition  were  made 
by  agents  of  Dun  and  Bradstreet  he  was  not  looking  for 
credit."  It  is  therefore  beyond  dispute  that  Alleman  did 
make  financial  statements  to  the  grocer  company.  It  is 
equally  clear  that  these  statements  omitted  the  very  important 
item  of  an  indebtedness  to  his  wife  substantially  equal  to  his 
original  investment  in  the  business.  It  would  be  unreasonable 
to  doubt  that  the  statements  were  relied  upon,  and  that  the 
goods  were  sold  by  reason  of  them.  They  had  no  other  pur- 
pose than  as  a  basis  of  credit,  and  the  defendant  must  have 
so  understood.  The  debt  sued  upon  was  therefore  fraudu- 
lently contracted  ^'*®  within  the  meaning  of  the  attachment 
statute :  4  Cyc.  415. 

These  considerations  make  it  unnecessary  to  discuss  other 
features  of  the  evidence.  The  orders  appealed  from  are  re- 
versed and  the  cause  is  remanded,  with  directions  to  deny  both 

Am.  St.  Rep.,  Vol.  135—26 
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motions.  This  decision  is  a  final  adjudication  against  the 
defendant  that  the  attachment  was  rightfully  issued  (riojre 
V.  Norton,  22  Kan.  374 ;  Hillyer  v.  Biglow,  47  Kan.  473,  28 
Pac.  150;  4  Cyc.  810),  but  is  not  conclusive  upon  the  issue 
between  the  plaintiff  and  the  interpleader  as  to  the  owner- 
ship of  the  property  levied  upon :  "White-Crow  v.  White-Wing, 
3  Kan.  276;  Treptow  v.  Buse,  10  Kan.  170;  Watson  v.  Jack- 
son, 24  Kan.  442 ;  Frazer  v.  Barry,  4  Kan.  App.  33,  45  Pac. 
724.  Formal  pleadings  have  already  been  filed  presenting 
that  question,  which  can  be  better  determined  by  a  full  trial 
according  to  the  ordinary  procedure  than  by  a  hearing  upoa 
afiidavits  for  and  against  a  motion. 

OPINION  ON  REHEARING.  ' 

MASON,  J.  In  a  petition  for  a  rehearing,  attention  is. 
called  to  an  inaccurate  statement  made  in  the  opinion  in  this 
ease.  It  was  there  said  that  a  witness  swore  that  the  deed 
to  Mrs.  Alleman  was  made  without  that  to  her  husband  having 
been  returned  to  the  grantor.  This  was  a  mistake.  There 
was  no  testimony  that  the  deed  was  not  returned.  However, 
two  witnesses  testified  that  it  was  delivered  to  Alleman.  He 
himself  says  that  it  was  delivered  "in  escrow."  And  no  one 
undertook  to  say  that  it  was  ever  returned  to  the  maker.  The 
correction  is  made  for  the  sake  of  accuracy,  but  the  change 
in  the  statement  does  not  affect  the  conclusion  reached.  The 
question  between  the  plaintiff  and  the  intervener  as  to  the 
title  to  the  attached  property  is  one  that  should  be  tried  out 
upon  a  full  showing  of  the  facts,  many  of  which,  in  a  hearing 
upon  ex  parte  affidavits,  must  necessarily  be  left  to  conjecture. 
The  property  seized  as  that  of  the  defendant  having  been 
claimed  by  the  interpleader,  it  was  doubtless  proper  to  enter- 
tain a  motion  for  its  immediate  discharge,  but  "if  the  show- 
ing indicated  the  existence  of  a  substantial  question  as  to  the 
ownership  between  the  debtor  and  a  third  person,  ....  the 
motion  ought  to  be  overruled":  White-Crow  v.  White- Wing, 
3  Kan.  276;  Treptow  v.  Buse,  10  Kan.  170. 

The  claim  of  a  homestead  exemption  made  by  the  wife  in 
behalf  of  the  husband  was  not  overlooked  by  this  court,  but 
was  not  specifically  referred  to  in  the  original  opinion  because 
it  was  and  is  deemed  to  be  fully  met  by  the  case  of  Long 
V.  Murphy,  27  Kan.  375. 

The  petition  for  a  rehearing  is  denied. 


A  Pre-existing  Debt  as  a  Consideration  for  a  Conveyance  of  Land  so 
as  to  constitute  the  vendee  a  purchaser  for  value  is  discussed  in 
Adams  v.  Vanderbeck,  148  Ind.  92,  62  Am.  St.  Eep.  497;  Bonner  v. 
Grigsby,  84  Tex.  330,  31  Am.  St.  Rep.  48;  Shirk  v.  Thomas,  121  Ind. 
147,  16  Am.  St.  Rep.  381;  and  such  a  debt  as  a  consideration  for  the 
Bale  of  personal  property  is  discussed  in  Wheeling  etc.  R.  R.  Co.  r. 
Koontz,  61  Ohio  St.  551,  76  Am.  St.  Rep.  435;  Woonsocket  Rubber 
Co.  V.  Loewenberg,  17  Wash.  2U,  61  Am.  St.  Rep.  902;   Union  Nat^ 
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Bank  v.  Oium,  3  N.  D.  193,  44  Am.  St.  Eep.  533.  One  who  acquires 
a  negotiable  instrument  as  security  for,  or  in  payment  of,  a  pre- 
existing debt  is  generally  regarded  as  a  holder  for  value:  Voss  v. 
Cliamberlain,  139  Iowa,  569,  130  Am.  St.  Eep.  331;  Birket  v.  Elward, 
68  Kan.  295,  104  Am,  St.  Eep.  405,  and  cases  cited  in  the  cross- 
reference  note  thereto. 


STATE  V.  SHERMAN. 

[81  Kan.  874,  107  Pac.  33.] 

LIQUORS — Prohibition  of  Sale — Interstate  Commerce. — Section 
5  of  chapter  164  of  the  Laws  of  1909,  which  prohibits  the  taking  of 
orders  within  this  state  for  intoxicating  liquors,  is  not  repugnant  to 
the  provisions  of  the  federal  constitution  giving  Congress  the  power 
to  regulate  interstate  commerce,     (p.  404.) 

LIQUOE^ — Prohibition  of  Sale — Interstate  Commerce. — "The 
owner  of  intoxicating  liquors  in  another  state  cannot,  by  virtue  of 
this  provision  of  the  federal  constitution,  come  into  this  state  or 
send  his  agent  here  and  in  defiance  of  the  laws  of  this  state  carry 
on  the  busiuess  of  soliciting  orders  or  proposals  for  the  purchase  of 
such  intoxicating  liquors,  to  be  shipped  from  such  other  state,  witiiout 
incurring  the  penalties  of  such  laws."  (Crigler  v,  Shepler,  79  Kan. 
834,  syllabus.)      (p.  404.) 

LIQUORS — Title  of  Statute  Prohibiting  Sale.— This  statute  is 
not  repugnant  to  section  16  of  article  2  of  the  constitution  of  this 
state,     (p.  404.) 

STATUTE — Title  of  Act. — The  Constitutional  Provision  in  re- 
gard to  the  title  of  statutes  must  be  liberally  interpreted  with  the 
view  of  upholding  the  acts  of  the  legislature.  (By  the  editor.)  (p. 
404.) 

INDICTMENT — Coupling  Distinct  Acts  in  One  Count  as  One 
Offense. — "Where  the  statute  makes  either  of  two  or  more  distinct 
acts  connected  with  the  same  general  offense,  and  subject  to  the  same 
measure  and  kind  of  punishment,  indictable  separately  and  as  distinct 
crimes,  when  each  shall  have  been  committed  by  different  persons  and 
at  different  times,  they  may,  when  committed  by  the  same  person 
and  at  the  same  time,  be  coupled  in  one  count  as  constituting  all 
together  one  offense  only.  In  such  cases  the  offender  may  be  informed 
against  as  for  one  combined  act  in  violation  of  the  statute,  and  proof 
of  either  of  the  acts  mentioned  in  the  statute  and  set  forth  in  the 
information  will  sustain  a  conviction."     (p.  405.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

L.  B.  Beardsley  and  George  W.  Holland,  for  the  appellants. 

Fred  S.  Jackson,  attorney  general,  John  Marshall,  assistant 
attorney  general,  Charles  D.  Shukers,  special  assistant  attor- 
ney general,  and  M.  J.  Grernon,  county  attorney,  for  the  ap- 
pellee. 

^''^  GRAVES,  J.  These  cases  are  appeals  from  the  dis- 
trict court  of  Russell  county.  The  questions  involved  are 
alike  in  each  case,  and  they  have  been  submitted  together. 
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The  defendants  were  arrested  and  convicted  of  a  violation 
of  section  5  of  chapter  164  of  the  Laws  of  1909,  which  reads : 
"Any  person  who  shall  take  or  receive  any  order  for  intoxi- 
cating liquor  from  any  person  in  this  state,  or  any  person 
who  shall,  directly  or  indirectly,  contract  for  the  sale  of  in- 
toxicating liquor  with  any  person  in  this  state,  shall  be  deemed, 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  therefor  as  provided  in  this  act  for  selling  in- 
toxicating liquor." 

The  cases  were  tried  by  the  court  without  a  jury,  upon  an 
agreed  statement  of  facts,  wherein  it  is  admitted  that  each 
defendant  committed  the  act  aUeged  against  him. 

The  first  and  principal  objection  presented  is  that  the  stat- 
ute under  which  the  defendants  were  prosecuted  is  uncon- 
stitutional as  being  a  burden  upon  interstate  commerce.  This 
phase  of  the  case  has  been  decided  by  this  court  adversely  to 
the  contention  of  the  defendants,  and  the  question  is  fully 
discussed  by  Mr.  Justice  Benson  in  the  case  of  Crisjler  v. 
Shepler,  79  Kan.  834,  101  Pac.  619,  23  L.  R.  A.,  N.  S.,^500. 

A  further  complaint  is  made  that  this  law  is  unconstitu- 
tional and  void,  as  being  in  violation  of  section  16  of  article 
2  of  the  constitution  of  this  state,  which  reads:  *'No  bill  shall 
contain  more  than  one  subject,  which  ^''^  shall  be  clearly  ex- 
pressed in  its  title,  and  no  law  shall  be  revived  or  amended, 
unless  the  new  act  contain  the  entire  act  revived,  or  the  sec- 
tion or  sections  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed." 

The  title  criticised  reads:  "An  act  concerning  intoxicating 
liquors,  and  amending  sections  2451,  2457,  2458,  2460  and 
2479  of  the  General  Statutes  of  Kansas,  1901,  and  repealing 
sections  2452,  2453,  2454,  2455,  2456,  2459,  2461,  2469.  2477, 
2478,  2480,  2487,  2488,  2489  and  2490  of  the  General  Statutes 
of  Kansas,  1901,  and  chapter  339  of  the  Session  Laws  of  1903, 
and  repealing  said  original  sections  2451,  2457,  2458,  2460  and 
2470  of  the  General  Statutes  of  Kansas,  1901":  Laws  1909; 
c.  164. 

This  court  has  decided  that  the  section  of  the  constitution 
under  consideration  must  be  liberally  interpreted  with  the 
view  of  upholding  the  acts  of  the  legislature.  This  rule  of 
interpretation  has  been  uniformlv  followed:  See  Eathbone  v. 
Hopper,  57  Kan.  240,  45  Pac.  610,  34  L.  R.  A.  674,  and  cases 
there  cited ;  State  v.  Barrett,  27  Kan.  213. 

The  language  "An  act  concerning  intoxicating  liquors," 
used  in  this  title,  is  clear  enough  and  broad  enough  to  cover 
the  whole  subject  involved  in  the  prohibitory  law.  Counsel 
concede  that  if  these  words  stood  alone  and  constituted  the 
whole  title  they  would  be  sufficient.  We  are  unable  to  see 
that  the  other  language  used  in  the  title  adds  any  other 
subject  or  destroys  the  clearness  of  that  which  precedes  it. 
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The  four  sections  amended  relate  directly  to  the  main  subject, 
and  are  specifically  named  and  described  in  the  title.  The 
sections  amended,  and  others,  are  specifically  stated  in  the  title 
as  repealed.  In  the  first  four  sections  of  the  act  the  amended 
sections  are  given  in  full  as  amended  separately,  one  in  each 
section.  We  think  the  law  is  in  substantial  compliance  with 
the  requirements  of  the  constitutional  provision. 

It  is  stated  in  argument  that  section  2479  of  the  General 
Statutes  of  1901,  which  is  amended  by  section  ^''  5  of  chap- 
ter 164  of  the  Laws  of  1909,  was  originally  enacted  as  a  part 
of  chapter  149  of  the  Laws  of  1885,  which  act,  so  far  as  such 
section  was  concerned,  was  void  because  enacted  in  violation 
of  the  constitutional  provision  under  consideration.  Being 
void,  it  could  not  be  amended  by  the  act  of  1909.  Assuming, 
without  deciding,  that  the  appellant,  is  correct  in  his  prem- 
ises, we  do  not  concur  in  his  conclusions.  If  the  section  was 
void,  as  contended,  then  it  was  not  an  obstacle  to  the  legis- 
lature in  making  further  legislation  upon  that  subject.  It  is 
very  clear  that  the  legislature  enacted  this  section  as  a  part 
of  the  law  of  1909.  Whether  it  be  treated  as  an  original 
enactment  or  otherwise,  it  must  be  considered  as  an  act  of  the 
legislature,  and  should  be  upheld  and  enforced  as  such. 

A  motion  to  quash  the  information  on  the  ground  that  it 
was  void  for  duplicity  was  denied,  and  complaint  is  made  of 
this  ruling  of  the  court,  but  we  are  unable  to  hold  it  was 
erroneous.  The  charging  part  of  the  first  count  reads:  "That 
on  or  about  the  seventeenth  day  of  July,  A.  D.  1909,  in  said 
county  of  Russell,  and  state  of  Kansas,  one  Gr.  Benda,  then 
and  there  being,  did  then  and  there  unlawfully  and  wrong- 
fully take  and  receive  an  order  for  malt,  vinous,  spirituous, 
fermented  and  other  intoxicating  liquors,  and  did  then  and 
there  contract  with  G.  J.  Deines  for  the  sale  of  malt,  vinous, 
spirituous,  fermented  and  other  intoxicating  liquors,  all  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided." 

Apparently  this  was  all  done  at  the  same  time  and  place 
and  in  the  same  transaction.  Such  pleading  has  been  sanc- 
tioned and  upheld  by  this  court  for  many  years:  State  v. 
Schweiter,  27  Kan.  499;  State  v.  Hodges,  45  Kan.  389,  26 
Pac.  676 ;  State  v.  Meade,  56  Kan.  690,  44  Pac.  619 ;  State  v. 
Bush,  70  Kan.  739,  79  Pac.  657. 

A  further  complaint  is  made  that  the  information  does 
not  give  the  name  of  the  person  from  whom  the  order  was 
taken.  Liberally  interpreted,  we  think  it  **''*  does.  The  lan- 
guage used  does  not  necessarily  state  two  transactions — one  in 
which  an  order  was  taken  and  another  in  which  a  contract 
for  the  sale  of  intoxicating  liquors  was  made.  If  an  order 
was  taken,  it  would  not  be  a  perversion  of  terras  to  char- 
acterize the  transaction  as  a  contract  for  the  sale  of  intoxicat- 
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ing  liquors.  Evidently  both  parties  intended  that  a  sale 
should  result.  Whether  denominated  "taking  an  order"  or 
"making  a  contract  of  sale"  is  merely  a  different  way  of 
characterizing  the  transaction.  Taking  an  order  is,  in  sub 
stance,  the  making  of  an  executory  contract  of  sale.  And  the 
making  of  a  contract  for  the  sale  of  intoxicating  liquors  would 
be  sufficiently  established  by  proof  that  an  order  therefor  had 
been  taken.  The  words  "did  then  and  there  contract  .... 
for  the  sale"  do  not  refer  to  a  completed  sale,  but  to  a  sale 
agreed  upon  only;  and  in  this  sense  there  is  no  substantial 
difference  between  that  transaction  and  in  taking  an  order. 

We  think  a  fair  interpretation  of  the  information  justified 
the  conclusion  that  the  language  used  in  charging  the  offense, 
all  taken  together,  was  used  simply  to  characterize  the  trans- 
action which  constituted  the  one  offense.  The  defendants  by 
this  transaction  intended  to  sell  intoxicating  liquor  to  citizens 
of  Kansas  in  violation  of  the  law  of  the  state,  thinking  they 
would  be  protected  by  the  federal  law  relating  to  interstate 
commerce.  The  district  court  held  that  they  were  mistaken 
as  to  their  rights  under  the  law,  and  we  concur  with  the  trial 
court. 

The  judgment  is  affirmed. 


State  Regulation  of  the  Sale  of  Intoxicating  Liquors  as  an  interfer- 
ence with  interstate  commerce  is  discussed  in  the  recent  cases  of 
State  V.  Intoxicating  Liquors,  102  Me.  385,  120  Am.  St.  Eep.  504; 
State  V.  Delamater,  20  S.  D.  23,  129  Am.  St.  Eep.  907;  Commonwealth 
V.  People's  Express  Co.,  201  Mass.  564,  131  Am.  St.  Eep.  416,  and 
cases  cited  in  the  cross-reference  note  thereto. 
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UNITED  STATES  NATUKAL  GAS  COMPANY  v.  HICKS. 

[134  Ky.  12,  119  S.  W.  166.] 

GAS  EXPLOSION — Proximate  Cause  of  Injuty. — Where  a  gas 
eompany  maintains  in  a  highway  a  pipe  with  a  leaky  valve  inclosed 
In  a  defective  wooden  box,  and  a  boy  of  four  years  throws  a  match 
into  the  box  which  causes  an  explosion  to  the  injury  of  his  com- 
panion playing  with  him,  the  negligence  of  the  gas  company  is  the 
proximate  cause  of  the  injury,     (p.  409.) 

NEGLIGENCE — ^Presumption  in  Case  of  Children. — The  ques- 
tion of  contributory  negligence  on  the  part  of  a  boy  eight  years 
old  in  playing  near  a  leaky  valve  in  a  gas-pipe,  where  he  is  injured 
by  another  boy  throwing  a  match  which  causes  an  explosion,  is  for 
the  jury,  although  the  boy  had  been  warned  by  his  parents  to  keep 
away  from  the  place,     (pp.  409,  410.) 

NEGLIGENCE — Presumption  in  Case  of  Children. — At  the  age 
of  fourteen  years  a  child  is  presumed  to  know  right  from  wrong  and 
to  be  responsible  for  his  acts.  But  between  fourteen  and  seven  years 
of  age  the  presumption  is  with  him,  and  to  make  him  responsible 
there  must  be  evidence  that  he  has  suf&cient  intelligence  and  dis- 
cretion to  realize  what  will  be  the  result  of  his  acts.  Hence  in  the 
latter  case  it  is  always  proper  to  submit  the  question  of  contributory 
negligence  to  the  jury.     (p.  410.) 

Hager  &  Stewart,  for  the  appellant. 

W.  T.  Cain  and  M.  S.  Bums,  for  the  appellee. 

**  NUNN,  J.  Appellant  prosecutes  this  appeal  from  a 
judgment  rendered  upon  a  verdict  of  a  jury  for  two  hun- 
dred and  fifty  dollars  in  favor  of  appellee.  Appellant  owns 
and  operates  pipe-lines  for  the  purpose  of  conveying  natural 
gas  from  its  *"*  fields  in  Martin  county,  Kentucky,  to  its 
customers  in  several  towns  in  Kentucky,  West  Virginia,  and 
Ohio.  One  of  its  lines  passes  through  a  small  town  in  Law- 
rence county,  Kentucky,  called  "Buchanan,"  and  is  located 
in,  or  partly  in,  the  public  road  at  that  point.  In  the 
construction  and  operation  of  gas  lines,  it  is  necessary,  for 
the  purpose  of  cutting  off  and  turning  on  the  gas,  to  place 
at  intervals  along  the  line  what  is  known  as  a  "gate-valve," 
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to  be  used  in  ease  of  a  break  in  the  line,  so  that  the  persons 
between  the  break  and  the  fields  may  have  use  of  gas  unin- 
terrupted. The  pipes  which  convey  the  gas  are  placed  at 
a  depth  of  three  or  four  feet  in  the  ground,  and  at  each 
place  where  there  is  a  gate-valve  the  pipe  and  valve  are 
incased  in  a  wooden  box  which  extends  to  the  surface  of 
the  ground,  and  is  covered  with  a  lid  which  is  fastened  on 
one  side  with  hinges  and  on  the  other  with  a  clasp.  Appel- 
lee alleged  and  introduced  testimony  tending  to  show  that 
appellant  negligently  failed  to  place  at  the  point  referred 
to  in  Buchanan  a  reasonably  safe  gate-valve,  and  to  keep 
same  in  a  safe  condition  and  repair;  and  also  made  like 
allegations,  and  introduced  testimony  to  sustain  them,  with 
reference  to  the  box  which  inclosed  the  gate-valve;  that  by 
reason  of  the  defective  gate-valve  large  quantities  of  gas 
were  allowed  to  escape;  and  that,  on  account  of  the  de- 
fective and  rotten  condition  of  the  box,  appellee  was 
severely  burned  by  the  explosion  of  the  gas.  These  allega- 
tions were  controverted  by  appellant,  both  by  pleading  and 
proof. 

The  manner  in  which  appellee  received  his  injuries  was 
about  as  follows:  At  the  time  of  his  injuries  appellee  w^as 
about  eight  years  of  age.  He,  with  his  brother,  who  was 
about  four  years  old,  and  a  neighbor  boy,  who  was  about 
seven  years  old,  had  been  in  *^  the  public  road  near  this 
box  for  some  time  before  the  explosion  playing  marbles. 
One  of  their  marbles  rolled  through  a  crack  into  the  box. 
It  appears  that  about  this  time  the  neighbor  boy  went  to 
his  home,  got  some  tar  paper  (it  is  not  shown  for  what  pur- 
pose), returned  with  it  and  some  matches,  placed  the  paper 
on  top  of  the  box,  and  set  fire  to  it.  Appellee  at  the  time 
was  on  the  box,  as  he  stated,  looking  for  the  marble,  and 
his  four  year  old  brother  struck  a  match,  threw  it  through 
a  crack  into  the  box,  causing  an  explosion  instantly,  which 
burned  appellee's  face,  hands  and  arms,  and  singed  his 
eyebrows  and  hair.  His  pain  was  severe.  Part  of  the  skin 
on  his  face  and  hands  peeled  off  and  they  became  sore. 
Appellee's  testimony  also  conduced  to  show  that  the  leakage 
of  gas  at  the  valve  was  considerable,  and  had  continued  for 
several  months  before  the  explosion.  One  witness  stated 
that  he  had  trouble  in  getting  the  animal  he  was  riding  to 
pass  by  it,  because  of  the  noise  made  by  the  escaping  gas. 
The  testimony  further  shows  that  the  box  was  out  of  repair; 
that  it  had  rotted  near  the  upper  edge  of  the  box,  leaving  a 
hole  immediately  under  the  lid;  that  there  were  holes  in 
the  lid  the  full  length  thereof,  caused  by  decay  and  shrink- 
age of  the  boards.  It  was  further  shown  without  contra- 
diction that  the  place  in  the  road  where  the  box  was  situ- 
ated was  frequented  by  the  children  of  the  village  for  the 
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purpose  of  play,  and  that  this  was  known  by  the  agents 
of  appellant  who  represented  it  in  that  section.  Appellee 
testified  that  he  had  been  told,  by  both  his  father  and 
mother,  to  keep  away  from  the  box;  that  it  was  dangerous. 
Appellant  by  its  testimony  tended  to  contradict  the  alleged 
fact  that  the  valve  was  defective  or  improperly  attached  to 
the  pipe,  or  that  gas  escaped  in  any  considerable  quantities, 
or  that  the  -^^  box  w^as  made  insecure  by  reason  of  the 
defects  referred  to.  It  is  also  conduced  to  show  that  it  had 
used  care  in  making  inspections  of  the  valve  and  box  and 
in  keeping  same  in  repair.  Notwithstanding  this,  it  appears 
without  contradiction  that  there  was  enough  gas  in  the  box 
to  cause  an  explosion  when  the  lighted  match  was  thrown 
into  it.  Appellant's  counsel  contend  that,  even  admitting 
that  it  was  guilty  of  the  negligence  charged,  it  was  not  the 
proximate  cause  of  the  injuries  to  appellee ;  that  his  injuries 
were  the  result  of  an  act  of  a  third  person,  to  wit,  the 
four  year  old  boy  who  threw  the  match  into  the  box,  and 
therefore  it  was  entitled  to  the  peremptory  instruction 
asked  for  by  it,  and  say  that,  if  they  are  incorrect  in  this, 
the  proof  shows  without  contradiction  that  the  appellee  had 
been  warned  of  the  danger  of  playing  around  this  box,  and 
that  he  was  guilty  of  such  contributory  negligence,  but  for 
which  he  would  not  have  received  his  injuries,  as  to  entitle 
it  to  a  peremptory  instruction. 

With  reference  to  appellant's  first  contention,  we  are  of 
the  opinion  it  is  without  merit.  The  jury  found  under 
proper  instructions  that  appellant  was  guilty  of  negligence 
in  failing  to  properly  construct  and  keep  in  repair  the  valve 
and  box.  It  was  negligent  in  placing  this  dangerous  appli- 
ance within  a  public  passway,  and  of  which  the  children  of 
the  neighborhood  made  a  playground.  It  was  its  negligence 
that  created  the  dangerous  contrivance  which  made  it  pos- 
sible for  the  irresponsible  boy  to  do  the  act  which  produced 
the  injury  to  appellee.  Bransom's  Admr,  v.  Labrot,  81  Ky. 
638,  50  Am.  Rep.  193,  5  Ky.  Law  Rep.  827,  was  a  case 
where  the  child  killed  was  a  mere  licensee  playing  on  the 
lot  of  appellees  when  some  lumber  appellees  had  piled  there 
fell  upon  it.  In  that  case  ^''  this  court  quoted  with  ap- 
proval from  Addison  on  Torts,  as  follows:  **  *It  appears  to 
us  that  a  man  who  leaves  in  a  public  place,  along  which 
persons  and  amongst  them  children  have  to  pass,  a  danger- 
ous machine,  which  may  be  fatal  to  anyone  who  touches 
it,  without  any  precaution  against  mischief,  is  not  only 
guilty  of  negligence,  but  of  negligence  of  a  very  reprehen- 
sible character,  and  not  the  less  so  because  the  imprudent 
and  unauthorized  act  of  another  may  be  necessary  to  realize 
the  mischief  to  which  the  unlawful  act,  or  negligence  of 
the  defendant,  has  given  occasion.'  **     The  facts  in  the  case 
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at  bar  are  stronger  in  favor  of  the  person  injured  than  they 
were  in  that  ease,  because  appellee  in  the  case  at  bar  was 
neither  a  trespasser  nor  a  licensee,  but  was  in  a  public  high- 
way, a  place  he  had  a  right  to  be.  In  the  famous  Turntable 
case  (Sioux  City  &  P.  R.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.) 
657,  21  L.  ed.  745)  the  child  injured  or  killed  was  sitting 
upon  the  table  when  it  was  put  in  motion  by  another  child. 
The  court  in  that  case  determined  that  the  child  was  enti- 
tled to  recover,  notwithstanding  the  intervening  act  of  the 
third  person :  See,  also,  the  ease  of  Illinois  C.  R.  R.  Co.  v. 
"Wilson,  23  Ky.  Law  Rep.  684,  63  S.  W.  608. 

With  reference  to  the  second  proposition  of  counsel  for 
appellant,  we  are  of  the  opinion  that  the  court  did  not  err 
in  refusing  the  peremptory  instruction.  The  proof  shows, 
without  contradiction,  that  appellee  was  only  eight  years 
old  at  the  time  he  received  his  injuries,  an  age  at  which  the 
legal  presumption  is  that  he  was  not  accountable  for  his  con- 
duct. He  did  not  realize  nor  fully  appreciate  his  situation 
and  the  probable  result  which  might  come  to  him.  The 
general  rule  is  that,  when  a  child  reaches  the  age  of  four- 
teen years,  the  legal  presumption  is  that  it  knows  *®  right 
from  wrong,  and  it  is  responsible  for  its  acts.  Between  that 
age  and  seven  years  the  legal  presumption  is  with  the  child, 
and  to  make  it  responsible  it  must  be  shown  by  testimony 
that  it  had  sufficient  intelligence  and  discretion  to  realize 
and  to  know  what  would  be  the  result  of  its  acts.  Hence 
it  is  always  proper  to  submit  the  question  of  contributory 
nesrligence  in  such  cases  to  the  jury.  In  the  case  of  Illinois 
C.  R.^R.  Co.  V.  Wilson,  23  Ky.  Law  Rep.  684,  63  S.  W.  608, 
appellee  was  a  boy  nine  years  old.  He,  with  several  other 
boys  of  about  the  same  age,  were  playing  with  one  of  appel- 
lant's hand-cars.  In  the  movement  of  the  car  one  of 
appellee's  feet  was  caught  in  the  cogs  and  mashed.  It 
seems  that  he  had  been  warned  to  keep  away  from  it 
because  it  was  dangerous;  yet  this  court  in  that  case  said 
the  question  of  his  responsibility  for  his  conduct  should 
have  been,  as  it  was,  submitted  to  the  jury.  In  the  case  of 
City  of  Owensboro  v.  York's  Admr.,  117  Ky.  294,  25  Ky. 
Law  Rep.  1397,  77  S.  W.  1130,  appellee,  a  boy  about  twelve 
years  of  age,  with  some  other  boys  about  the  same  age,  was 
plajdng  on  the  streets  of  the  city,  and  found  an  electric 
light  wire  hanging  from  some  object  to  within  his  reach. 
The  boys  began  to  dare  each  other  to  touch  it,  and  York 
said  he  could  take  hold  of  it  if  he  had  a  board  to  stand  on. 
He  obtained  the  board,  stood  upon  it,  and  took  hold  of  the 
wire,  and  was  killed  instantly.  He  had  been  told  by  one 
of  the  other  boys,  who  was  over  fourteen  years  of  age,  im- 
mediately before  he  took  hold  of  it,  not  to  do  so — that  it 
would  kill  him.     In  that  case  counsel  for  the  city  insisted 
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that  it  was  entitled  to  a  peremptory  instruction,  for  the 
reason  that  it  was  shown  without  contradiction  that  York 
knew  the  danger  and  voluntarily  took  the  risk,  assuming 
that,  if  he  stood  upon  the  board,  the  electric  ***  current 
would  not  hurt  him.  In  discussing  this  question,  the  court 
quoted  with  approval  from  the  case  of  Macon  v.  Paducah 
Street  Ry.  Co.,  110  Ky.  680.  23  Ky.  Law  Rep.  46,  62  S.  W. 
496,  as  follows:  "  *It  was  also  the  province  of  the  jury  to 
determine  whether  or  not  plaintiff  had,  in  fact,  been  warned 
of  the  danger  of  taking  hold  of  the  wire,  and  if  so,  whether, 
considering  his  age  and  capacity,  and  all  the  other  circum- 
stances as  shown  by  the  evidence  at  the  time,  that  he  did 
take  hold  of  it,  he  was  guilty  of  such  contrilDutory  negli- 
gence as  barred  his  right  to  recover  in  this  action.'  "  In 
that  case  the  boy  killed  was  only  twelve  years  of  age. 

Under  these  authorities,  and  others  that  might  be  cited, 
we  are  of  the  opinion  that  the  lower  court  committed  no 
error  prejudicial  to  the  substantial  rights  of  appellant. 
Wherefore  the  judgment  is  affirmed. 


A  Gas  Company  is  Held  to  a  High  Degree  of  Care  and  Vigilance  to 

.prevent  the   escape  or  explosion  of  gas  to  the  injury   of  persons  or 

property:  Heh  v.  Consol.  Gas  Co.,  201  Pa.  443,  88  Am.  St.  Eep.  819; 

Dow  V.  Winnipesaukec  Gas  etc.  Co.,  69  N.  H.  312,  76  Am.   St.  Rep. 

173;  Evans  v.  Keystone  Gas  Co.,  148  N.  Y.  112,  51  Am.  St.  Eep.  681. 

If  a  Gas  Company  is  Negligent  in  Suffering  the  Escape  of  Gas  or  in 
not  discovering  such  escape  when  warned  of  it,  and  a  policeman,  in 
searching  for  the  leak  with  a  lighted  candle,  causes  an  explosion, 
the  escape  of  the  gas,  not  the  lighted  candle,  is  the  proximate  cause 
of  such  explosion:  Consol.  Gas.  Co.  v.  Getty,  96  Md.  683,  94  Am.  St. 
Bep.  603.  And  where  a  gas  company  employs  a  man  to  patrol  a 
street  where  excavations  are  being  made  for  a  public  improvement, 
with  instructions  to  watch  for  and  immediately  report  any  escape  of 
gas,  and  at  different  times  he  is  notified  that  gas  is  escaping  at  cer- 
tain points  but  makes  no  report  thereof  to  the  company,  and  several 
hours  later  an  explosion  occurs  which  injures  workmen  engaged  in 
the  excavation,  the  gas  company  is  liable:  Diehle  v.  United  Gas  Imp. 
Co.,  225  Pa.  494,  133  Am.  St.  Eep.  888. 

Negligence  in  Dealing  With  Children  is  the  subject  of  a  note  to 
Barnes  v.  Shreveport  City  R.  R.  Co.,  49  Am.  St.  Rep.  406.  One  who 
maintains  dangerous  instrumentalities  or  appliances  on  his  premises 
of  a  character  likely  to  attract  children  in  play,  or  permits  dangerous 
conditions  to  remain  thereon  after  knowledge  that  children  are  in  the 
habit  of  resorting  thereto  for  amusement,  is  liable  to  a  child  non  sui 
juris  who  is  injured  therefrom,  even  though  a  trespasser:  Mattson 
V.  Minnesota  etc.  R.  R.  Co.,  95  Minn.  477,  111  Am.  St.  Eep.  483,  and 
see  cases  cited  in  the  cross-reference  note  thereto.  But  children,  no 
less  than  adults,  when  they  trespass  upon  the  property  of  another, 
take  the  risk,  unless  he  there  maintains  a  dangerous  instrumentality 
with  the  knowledge,  actual  or  constructive,  that  it  is  alluring  to 
children  and  endangers  them:  Mayfield  Water  etc.  Co.  v.  Webb's 
Admr,,  129  Ky.  395,  130  Am.  St.  Rep.  469. 
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THOMAS  V.  J.  W.   GAYLE  &  CO. 

[134  Ky.  330,  120  S.  W.  290.] 

TBADE    FIXTURES — Forfeiture    by  Taking  New  Lease. — A. 

tenant,  entitled  to  remove  trade  fixtures  which  he  has  constructed,, 
does  not  lose  this  right  by  accepting  a  new  lease  without  reservation 
or  mention  of  any  claim  to  the  fixtures,     (pp.  414,  416.) 

Lindsay  &  Edelen,  J.  H.  Polsgrove  and  J.  A.  Violett,  for 
the  appellant. 

Greene,  Vanwinkle  &  Sehoolfield  and  B.  G.  Williams,  for 
the  appellee. 

^^*  CLAY,  C.  Appellant,  Louisa  K.  Thomas,  is  the  owner 
of  a  certain  house  and  lot  on  the  north  side  of  Main  street, 
in  Frankfort,  Kentucky,  known  as  the  "Chiles  Drug-store. "^ 
Appellees,  J.  W.  Gayle  and  B.  Ebner,  partners  doing  busi- 
ness under  the  firm  name  of  "J.  "W.  Gayle  &  Co.,"  occupied 
said  premises  as  a  drug-store  under  a  lease  which  expired 
January  1,  1907.  Before  the  expiration  of  their  lease,  they 
vacated  the  building  and  took  with  them  certain  trade  fix- 
tures, consisting  of  counters,  prescription  cases,  shelving,' 
etc.  Appellant,  claiming  to  be  the  owner  of  the  fixtures,, 
brought  this  action  to  recover  the  value  thereof  and  dam- 
ages for  the  injury  done  to  her  freehold.  Appellees  de- 
fended on  the  ground  that  they  were  the  owners  of  the 
fixtures,  and  denied  that  they  had  in  any  way  damaged  the 
building.  They  also  filed  a  counterclaim  for  damages  ta 
their  goods,  alleged  to  have  been  caused  by  the  failure  of 
appellant  to  keep  the  building  in  reasonable  repair.  The 
jury  returned  a  verdict  in  favor  of  appellees.  From  that 
judgment  based  thereon  this  appeal  is  prosecuted. 

^^2  The  facts  are  as  follows:  In  1873  one  Chiles  owned 
the  building  referred  to.  His  son,  Richard  Chiles,  bought 
and  placed  in  the  building  certain  drug-store  fixtures,  con- 
sisting of  counters,  shelving,  prescription  cases,  etc.,  for  the 
purpose  of  conducting  a  drug-store  therein.  The  father 
died,  and  devised  the  building  to  his  wife,  Unetta  Chiles, 
who  died  in  1901,  and  devised  the  building  to  appellant. 
Richard  Chiles  conducted  a  drug-store  in  the  building  from 
1893  until  his  death.  Upon  his  death  the  fixtures  were 
appraised  as  a  portion  of  his  estate  and  were  sold  by  his 
administratrix  and  Avidow,  Sallie  Chiles,  to  Wiekliffe  Chap- 
man, for  five  hundred  and  fifty  dollars.  Prior  to  1891 
Chapman  leased  the  building  from  Mrs.  Unetta  Chiles  and 
conducted  a  drug-store  therein.  John  W.  R.  Williams 
bought  a  two-fifths  interest  in  the  store  and  fixtures  from 
Chapman  about  the  year  1891,  and  he  and  Chapman  contin- 
ued to  conduct  the  business  as  partners  until  Chapman 'a 
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death  in  1892.  Upon  Chapman's  death,  his  three-fifths  in- 
terest in  the  drug-store  and  fixtures  was  sold  by  his 
administrator,  Walter  Chapman,  to  John  W.  R.  Williams, 
in  the  year  1893.  The  lease  to  Chapman  expired  January 
1,  1892.  A  new  lease  was  made  to  Williams  for  a  period 
of  five  years,  beginning  January  1,  1892,  and  ending  Janu- 
ary 1,  1897.  In  the  year  1896  and  during  the  pendency  of 
this  lease,  the  building  caught  fire,  and  the  fixtures  were 
practically  destroyed.  Mrs.  Chiles  carried  insurance  on  the 
building,  which  she  collected  after  the  fire.  Williams  car- 
ried insurance  on  the  stock  and  fixtures,  which  he  likewise 
collected.  Thereafter  Williams  bought  new  fixtures  and 
paid  for  same.  In  1896  Mrs.  Chiles  executed  another  lease 
to  Williams,  which  began  January  1,  1897,  and  ended  Janu- 
ary 1,  1902.  In  1901  ^^^  Williams  sold  his  drugs  and  trade 
fixtures  to  South-Longmoor  &  Co.  In  June,  1901,  Mrs. 
Chiles  made  a  new  lease  of  the  building  to  South-Longmoor 
&  Co.  for  a  period  of  five  years,  beginning  January  1.  1902, 
and  ending  January  1,  1907.  In  February,  1903,  South- 
Longmoor  &  Co.  sold  the  trade  fixtures  to  appellee,  J.  W. 
Gayle  &  Co.,  and  with  the  consent  of  appellant  assigned 
the  lease  on  the  building  to  appellees.  For  these  fixtures 
appellees  paid  two  thousand  one  hundred  dollars.  In 
December,  1906,  appellees  leased  another  building  and  re- 
moved thereto  their  stock  of  drugs  and  the  counters, 
prescription  cases,  shelving,  soda  fountain,  etc.,  which  they 
had  purchased  from  South-Longmoor  &  Co.  It  is  the  value 
of  these  fixtures  which  appellant  seeks  to  recover  in  this 
action. 

The  first  ground  assigned  for  reversal  is  the  failure  of  the 
court  to  give  certain  instructions  offered  by  appellant.  It 
is  the  contention  of  appellant  that  the  tenant,  Williams, 
procured  and  held  under  a  new  lease  commencing  January 
1,  1897,  which  lease  did  not  reserve  to  him  the  right  to 
remove  the  fixtures  placed  in  the  drug-store  in  1896,  and 
that  he  thereby  abandoned  any  right  he  may  have  had  to 
said  fixtures  and  had  no  title  thereto  which  he  could  con- 
vey to  South-Longmoor  &  Co.  .The  same  contention  is  made 
in  regard  to  South-Longmoor  &  Co.,  who  held  under  a  new 
lease  commencing  January  1,  1902,  and  which  did  not 
reserve  to  them  the  right  to  remove  the  fixtures  in  question. 
The  instructions  refused  submitted  these  propositions  to 
the  jury.  There  can  be  no  doubt  that  there  is  abundant 
authority  to  support  appellant's  position  that  where  a  ten- 
ant, having  a  right  to  remove  fixtures  erected  by  him  on  the 
demised  premises,  accepts  a  new  lease  of  such  premises 
without  ^^'^  reservation  or  mention  of  any  claim  of  such 
fixtures,  and  enters  upon  a  new  term  thereunder,  the  right 
to  remove  is  lost,  notwithstanding  his  actual  possession  has 
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been  continuous:  Ewell  on  Fixtures,  p.  174;  Bronston  on 
Fixtures,  p.  219;  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St. 
Rep.  467,  13  Atl.  370,  16  Atl.  301.  This  doctrine,  however, 
has  been  modified  by  some  courts,  and  utterly  repudiated 
by  others,  when  the  fixtures  axe  what  is  known  as  "trade 
fixtures,"  and  may  be  removed  without  injury  to  the  free- 
hold. 

In  Kerr  v.  Kingsbury,  39  Mich.  150,  33  Am.  Rep.  362,  the 
court  said:  "The  right  of  a  tenant  to  remove  the  erections 
made  by  him  in  furtherance  of  the  purpose  for  which  the 
premises  were  leased  is  conceded.  The  principle  which  per- 
mits it  is  one  of  public  policy,  and  has  its  foundation  in  the 
interest  which  society  has  that  every  person  shall  be  en- 
couraged to  make  the  most  beneficial  use  possible  of  his 
property  the  circumstances  will  permit  of.  On  the  other 
hand,  the  requirement  that  the  tenant  shall  remove  during 
his  term  whatever  he  proposes  to  claim  a  right  to  remove 
at  all  is  based  on  a  corresponding  rule  of  public  policy  for 
the  protection  of  the  landlord,  and  which  is  that  the  tenant 
shall  not  be  suffered,  after  he  has  surrendered  the  prem- 
ises to  enter  on  the  possession  of  the  landlord  or  succeeding 
tenant  to  remove  fixtures  he  might  and  ought  to  have 
taken  away  before.  A  regard  for  the  succeeding  inter- 
ests is  the  only  substantial  reason  for  the  rule  which  re- 
quires the  tenant  to  remove  his  fixtures  during  the  term, 
but  only  before  he  surrenders  possession  and  during  the 
time  that  he  has  a  right  to  regard  himself  as  oecupj'ing 
in  the  character  of  tenant:  Penton  v.  Robart,  2  East,  88; 
Weeton  v.  Woodcock,  7  Mees.  &  W.  14.  But  why  the 
335  right  should  be  lost  when  a  tenant,  instead  of  surren- 
dering possession,  takes  a  renewal  of  his  lease,  is  not  very 
apparent.  There  is  certainly  no  reason  of  public  policy 
to  sustain  such  a  doctrine.  On  the  contrary,  the  reasons 
which  saved  to  the  tenant  his  right  to  the  fixtures  in  the  first 
place  are  equally  influential  to  save  to  him  on  a  renewal 
what  was  unquestionably  his  before.  What  could  possibly 
be  more  absurd  than  a  rule  of  law  which  in  effect  says  to 
a  tenant  who  is  about  to  renew  his  lease:  'If  you  will  be  at 
the  expense  and  trouble,  and  incur  the  loss,  of  removing 
your  fixtures  during  the  term  and  afterward  bringing  them 
back,  they  shall  be  yours ;  otherwise,  you  will  be  deemed  to 
abandon  them  to  your  landlord.'  " 

In  the  case  of  Radey  v.  McCurdy,  209  Pa.  306,  103  Am. 
St.  Rep.  1009,  58  Atl.  558,  67  L.  R.  A.  359,  trade  fixtures 
were  placed  in  a  building  by  the  tenant.  He  afterward 
renewed  his  lease  without  reserving  the  right  to  remove  the 
fixtures.  The  trial  court  held  that  the  failure  of  the  tenant 
to  remove  before  the  expiration  of  the  first  lease,  or  to 
reserve   the   right    to  so  remove  in  the  new  lease,  was  an 
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abandonment  of  the  trade  fixtures  to  the  landlord.  In 
reversing,  the  supreme  court  of  Pennsylvania  said:  "Though 
this  ha^  been  declared  to  be  law  by  some  courts,  and  the 
learned  judge  had  authority  outside  this  state  to  sustain 
him,  we  cannot  subscribe  to  such  a  doctrine  as  being  either 
in  harmony  with  reason  or  consistent  with  fair  dealing  with 
man  and  man.  When  a  tenant  attached  to  the  land  fixtures 
necessary  for  him  in  the  conduct  of  his  business,  the  pre- 
sumption is  that,  at  the  expiration  of  his  lease,  he  will  re- 
move them;  and  it  is  right  to  do  so.  They  are  put  in  for 
the  benefit  of  the  landlord;  and  until  a  tenant,  after  his 
term  expires,  ^^^  leaves  them  on  the  premises  in  which  he 
has  no  interest,  no  intention  to  abandon  them  to  his  lessor 
can  be  imputed  to  him:  Hill  v.  Sewald,  53  Pa.  271,  91  Am. 
Dec.  209 ;  Watts  v.  Lehman,  107  Pa.  106. 

A  very  good  discussion  of  the  question  may  be  found  in 
Bergh  v.  Herring-Hall-Marvin  Safe  Co.,  136  Fed.  368,  69 
C.  C.  A.  212,  70  L.  R.  A.  756,  wherein  the  court  said:  "Coun- 
sel for  defendants  have  collected  numerous  authorities  in 
support  of  this  rule,  and,  broadly  considered,  many  of  them 
sustain  the  defendant's  contention;  but  we  are  constrained 
to  think  that  the  better  reasoning  so  limits  the  application 
of  the  rule  as  not  to  include  the  present  controversy.  The 
rule  is  of  ancient  origin  and  has  grown  up  step  by  step ;  the 
common  law  accepting  some  of  the  harsh  analogies  of  the 
civil  law,  until,  as  trade  and  commerce  expanded,  it  was 
found  that  a  harsh  application  of  it  to  the  new  relations  was 
producing  inequitable  results  never  contemplated  at  the 
time  the  rule  had  its  origin.  The  tendency  of  recent  author- 
ity is  toward  a  restricted  application  of  the  rule  to  trade 
fixtures  so  as  to  prevent  manifest  injustice.  If  the  fixtures 
are  appurtenant  to  the  land  so  a  deed  or  lease  will  neces- 
sarily include  them,  a  reservation  should  be  made  if  the 
tenant  desires  to  retain  them;  but,  as  to  chattels  which  can 
be  removed  and  carried  away  without  injury  to  the  free- 
hold, no  such  exception  should  be  necessary.  There  can  be 
no  presumption  that  a  tenant  intends  to  present  his  per- 
sonal property  to  his  landlord  because  the  lease  fails  to  give 
him  the  right  to  remove  it.  He  has  that  right  without 
regard  to  the  landlord's  wishes,  and  nothing  short  of  con- 
duct which  amounts  to  an  estoppel  and  evinces  a  clear 
intention  to  abandon  his  property  can  deprive  ^^"^  him  of 
that  right.     The  law  does  not  favor  forfeitures." 

A  well-considered  case  upon  the  subject  is  that  of  Smusch 
V.  Kohn,  22  Misc.  Rep.  344,  49  N.  Y.  Supp.  176.  In  that 
case  the  court  said:  "The  defendant  [landlord]  bases  his 
claim  upon  Loughran  v.  Ross,  45  N.  Y.  792,  6  Am.  Rep.  173, 
Talbott  V.  Cruger,  81  Hun,  504.  30  N.  Y.  Supp.  1011,  and 
AVatriss  v.  First  Nat.  Bank,  124  Mass.  571,  26  Am.  Rep.  694 ; 
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but  it  will  be  found  that  these  cases  relate  to  buildings 
erected  by  the  tenant,  or  bank  vaults,  and  such  like  perma- 
nent structures  put  up  by  him,  which  become  appurtenant 
to  the  land  and  consequently  are  incident  of  the  subject 
matter  rehired.  They  do  not  concern  ordinary  movable 
chattels,  which  retain  their  distinctive  character  as  personal 
property,  in  reference  to  which  a  different  rule — one  much 

more    liberal    to    the    tenants — prevails Neither   the 

presumed  intention  of  the  parties  nor  the  character  of  the 
chattels  give  any  color  whatever  to  the  contention  that  they 
were  to  become  the  property  of  the  landlord." 

For  the  purpose  of  applying  the  rule  of  law  above  an- 
nounced to  the  facts  of  this  case,  it  will  be  necessary  to 
consider  the  character  of  the  fixtures  in  question.  The 
evidence  shows  that  the  counters,  prescription  cases,  soda 
fountain,  etc.,  were  not  attached  in  any  way  to  the  realty, 
but  could  be  moved  about  in  the  storeroom  in  any  manner 
the  tenant  desired.  The  shelving  cases  were  set  up  against 
the  walls  on  the  side  of  the  building,  and  the  only  manner 
in  which  they  were  connected  was  by  a  small  wire  stuck  in 
the  wall  and  attached  to  the  top  of  the  case  merely  to  keep 
it  in  position.  Thus  it  will  be  seen  that  the  fixtures  were 
such  as  could  be  easily  removed  without  ^^*  the  least  injury 
to  the  freehold.  While  it  is  true  that  this  court,  in  the  case 
of  Unz  v.  Price's  Admr.,  22  Ky.  Law  Rep.  791,  58  S.  W.  705, 
recognized  to  a  certain  extent  the  doctrine  contended  for 
by  appellant,  we  are  not  inclined  to  extend  the  doctrine  any 
further  than  announced  therein.  In  that  case  the  tenant 
erected  improvements  upon  the  landlord's  land.  They  were 
of  a  permanent  character,  and  necessarily  annexed  to  the 
freehold.  In  the  case  before  us,  however,  no  such  question 
is  presented.  The  greater  part  of  the  so-called  "fixtures" 
were  never  annexed  in  any  manner  to  the  freehold.  They 
were  simply  movable,  personal  property.  Only  the  shelving 
cases  were  attached,  and  they  were  attached  in  a  manner 
that  permitted  of  their  easy  removal.  Such  fixtures  are 
more  nearly  furniture  than  realty,  and  are  not  useful  to  the 
next  tenant  unless  he  happens  to  be  in  the  same  trade.  To 
extend  the  doctrine  founded  upon  permanent  improvements 
annexed  to  the  realty  to  trade  fixtures  such  as  are  involved 
in  this  action  would  be  to  work  a  manifest  injury  in  a  great 
majority  of  cases. 

Complaint  is  made  of  the  admission  of  incompetent  evi- 
dence. Even  if  incompetent,  it  was  not  prejudicial.  Ap- 
pellees, by  the  overwhelming  weight  of  the  evidence,  showed 
title  to  the  property  in  question. 

Appellant's  whole  right  to  recover  was  based  upon  aban- 
donment by  the  various  tenants  because  of  their  failure  to 
reserve  in  the  new  leases  the  right  to   remove    the   fixtures. 
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Having  held  that  this  doctrine  has  no  application  to  the  facts 
-of  this  case,  appellees  were,  as  a  matter  of  fact,  entitled  to  a 
peremptory  instruction. 
Judgment  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


Trade  Fixtures  of  a  Tenant  ordinarily  remain  personal  property  in 
the  eve  of  the  law  so  far  as  the  right  of  removal  is  concerned:  Matter 
of  City  of  ^cw  York,  192  N.  Y.  295,  127  Am.  St.  Rep.  903.  And  if 
a  tenant,  having  trade  fixtures  on  the  premises  erected  by  him  during 
the  term  of  his  lease,  obtains  an  extension  thereof  without  reserving 
the  right  to  remove  such  fixtures,  he  may  leave  them  on  the  prem- 
ises and  remove  them  at  any  time  before  the  expiration  of  his  ex- 
tended term,  or  before  he  surrenders  possession:  Radey  v.  McCurdy, 
209  Pa.  306,  103  Am.  St.  Rep.  1009.  But  according  to  some  author- 
ities, where  a  tenant  takes  a  new  lease  with  no  recognition  of  his 
right  to  remove  trade  fixtures,  they  cannot  be  removed  by  him  during 
or  at  the  end  of  the  new  lease:  Baker  v.  McClurg,  198  111.  28,  92  Am. 
St.  Rep.  261;  Sanitary  Dist.  of  Chicago  v.  Cook,  169  III.  184,  61 
Am,  St.  Rep.  161;  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St.  Rep.  467. 


FOSTER-MILBURN  COMPANY  v.  CHINN. 

[134  Ky.  424,  120  S.  W.  364.] 

EVIDENCE — Result  of  Chemical  Analysis — Hearsay, — A  mem- 
ber of  the  American  Medical  Association  cannot  testify  thpt  an  oflEicer 
of  the  association  analyzed  a  patent  medicine,  found  that  it  contained 
certain  ingredients,  and  was  of  no  value.  But  a  witness  may  testify 
as  to  an  analysis  which  he  himself  has  made.     (p.  419.) 

LIBEL — Forged  Patent  Medicine  Testimonial — Evidence. — In 
an  action  for  libel  in  publishing  the  picture  of  the  plaintiff,  with  his 
forged  recommendation  of  a  certain  patent  medicine,  evidence  is 
admissible  that  his  friends  ridiculed  him,  and  that  there  is  a  scale  of 
prices  paid  for  such  testimonials,  depending  upon  the  ofl&ce  of  the 
person.  But  evidence  is  not  admissible  to  show  what  doctors  as  a 
class  would  think  of  such  a  testimonial,  the  plaintiff  not  being  a 
doctor,  and  no  special  damages  being  alleged  or  shown  by  the  evi- 
dence,    (pp.  420,  421.) 

LIBEL — Forged  Patent  Medicine  Testimonial — Evidence. — ^In 
an  action  for  libel  in  publishing  the  picture  of  th«  plaintiff,  with  his 
forged  recommendation  of  a  certain  patent  medicine,  the  jury  may 
hear  proof  of  all  facts  which  will  enable  them  intelligibly  to  under- 
stand the  impression  which  the  publication  would  reasonably  make  on 
the  plaintiff's'  acquaintances  or  on  the  public  generally,     (p.  421.) 

LIBEL — Injury  to  Character. — The  Gist  of  an  Action  for  libel 
is  the  injury  to  reputation,     (p,  422,) 

LIBEL — Words  Actionable  Per  Se, — ^Words  Verbally  Spoken  are 
ordinarily  not  actionable  per  se,  unless  they  impute  a  crime;  but 
written  or  printed  words  are  actionable  when  they  subject  the  jierson 
to  disgrace,  ridicule,  odium  or  contempt  in  the  estimation  of  his 
friends  and  acquaintances  or  the  public  (p.  422.) 
Am.  St.  Rep.,  Vol.  135 — 27 
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EIGHT  OF  PRIVACY. — The  Publication  of  the  Picture  of  a 

person  without  his  consent,  as  part  of  an  advertisement  for  exploiting 
a  business,  is  a  violation  of  the  right  of  privacy,  and  entitles  him  to 
recover  without  proof  of  special  damages,     (p.  422.) 

LIBEL — Publication  of  False  Medical  Testimonial. — The  pub- 
lication in  a  directory,  having  a  circulation  of  eight  million  copies, 
of  the  picture  of  a  person,  with  a  sketch  of  his  life  and  a  forged 
recommendation  of  a  certain  patent  medicine,  is  actionable  without 
proof  of  special  damages,     (p.  422.) 

LIBEL — Evidence  of  Good  Faith. — ^In  an  Action  for  Libel  in 
publishing  a  forged  recommendation  of  a  patent  medicine,  the  jury 
may  consider,  in  mitigation  of  damages,  that  the  defendant  published 
the  recommendation  in  good  faith,  believing  it  to  be  genuine,  (p. 
423.) 

APPEARANCE. — An  Appeal  by  the  Defendant  to  a  Reviewing 
Court  is  in  effect  a  general  appearance,     (p.  423.) 

Marshall,  Rebadow  &  Thomas,  J.  F.  Vanarsdall  and  Smith 
&  Smith,  for  the  appellant. 

J.  Morgan  Chinn,  E,  H.  Gaither  and  L.  M.  Smith,  for  the 
appellees. 

425  HOBSON,  J.  The  Foster-Milbum  Company  is  a  cor- 
poration with  its  principal  office  at  Buffalo,  New  York. 
Among  '*2«  other  things  it  manufactures  Doan's  Kidney  Pills, 
and  publishes,  to  advertise  the  pilLs,  "Doan's  Directory." 
In  this  directory  it  printed  a  picture  of  J".  P.  Chinn,  and 
under  the  picture  were  these  words:  "Senator  Chinn,  famous 
Kentucky  horseman,  gives  testimony.  Was  cured  by  Doan's 
Kidney  Pills  when  miserable  with  pain  in  the  back.  Senator 
Jack  Chinn  is  a  prominent  figure  in  the  Blue  Grass  country 
of  Kentucky,  famous  for  its  beautiful  women  and  for  its 
fine  blooded  horses.  Col.  Chinn,  who  is  very  popular  and 
well  known,  was  Avalking  with  Gov.  Goebel  when  the  latter 
was  fatally  shot.  For  many  years  he  has  been  a  large  breeder 
of  thoroughbred  stock.  Col.  Chinn  says  he  is  glad  to  ac- 
knowledge the  benefit  he  has  derived  from  using  Doan's  Kid- 
ney Pills.     His  letter  follows : 

"  'Foster-Milbum  Co.,  Buffalo,  New  York. 

**  'Gentlemen: — I  join  in  indorsing  Doan's  Kidney  Pills 
which  were  recommended  to  me  a  few  months  ago  when  I 
was  feeling  miserable.  Had  severe  pains  in  the  back,  was 
restless  and  languid.  A  few  boxes  of  pills  effectually  routed 
the  ailment  and  I  am  glad  to  acknowledge  the  benefit  I  have 
derived.  Yours  truly  (fac-simile  reduced). 

'"J.  P.  CHINN.'" 

J.  P.  Chinn  brought  this  suit  against  the  Foster-Milbum 
Company,  charging  that  he  had  not  written  or  signed  the 
letter,  that  the  publication  was  without  his  authority,  and 
charging  that  it  had  brought  him  into  ridicule  and  greatly 
mortified  him,  and  otherwise  damaged  him  in  the  sum  of 
twenty-five  thousand  dollars.     The  defendant  filed  an  answer 
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traversing  the  allegations  of  the  petition  after  a  motion  to 
quash  the  process  had  been  overruled.  A  trial  was  had  before 
a  jury,  which  resulted  in  a  verdict  for  the  plaintiff  for  two 
thousand  five  hundred  dollars.  The  court  entered  judgment 
on  the  verdict,  and  the  defendant  appeals. 

^^''  Dr.  A.  N.  McCormick  was  allowed  to  testify  on  the 
trial  as  a  witness  for  the  plaintiff  that  he  was  a  member  of  the 
American  Medical  Association;  that  an  officer  of  that  asso- 
ciation had  made  an  analj^sis  of  Doan's  Kidney  Pills;  that  he 
had  seen  a  report  of  the  analysis,  and  that  the  report  showed 
that  the  pills  were  composed  of  certain  ingredients ;  that  a 
pill  thus  composed  was  harmless,  but  of  no  value,  and  that 
Doan's  Kidney  Pills  were  a  fraud.  The  witness  had  not 
analyzed  the  pills.  He  knew  nothing  of  what  they  contained, 
except  what  he  had  read  from  the  report  of  the  officer  who 
had  made  the  examination.  This  evidence  was  incompetent. 
A  witness  who  has  made  a  chemical  analj^sis  himself  may  tes- 
tify as  to  the  analysis  which  he  has  made,  but  all  that  Dr. 
McCormick  knew  was  purely  hearsay  as  to  the  nature  of  the 
pills,  and  his  testimony  that  they  were  a  fraud  and  valueless 
should  not  have  been  admitted,  because  it  w^as  based  upon  the 
knowledge  he  had  received  of  the  contents  of  the  pills  from 
the  report  of  their  analysis.  This  evidence  was  very  preju- 
dicial to  the  defendant,  as  it  stamped  the  pills  as  a  fraud. 
The  cortents  of  the  pills  can  only  be  proven  by  some  person 
w^ho  knows  the  facts.  Over  the  defendant's  objection.  Dr. 
A.  D.  Price  was  allowed  to  testify  as  follows : 

"Q.  Are  you  acquainted  with  the  general  reputation 
among  the  medical  profession,  and  intelligent  people  gener- 
ally, of  people  who  sign  their  names  to  medical  testimonials 
in  these  medical  almanacs — in  what  regard  they  are  held? 
A.  The  medical  profession  pays  no  regard  to  anything  of 
that  kind  that  they  may  see. 

"Q.  Are  you  acquainted  with  that  reputation  from  having 
heard  it  discussed  among  the  medical  profession — in  which 
people  who  sign  these  testimonials  are  held?  A.  I  suppose 
they  get  any  ^^^  kind  they  want.  A  reputable  physician  does 
not  regard  a  testimonial  of  that  kind  as  worth  anything. 

"Q.  In  what  repute  are  people  who  do  that  sort  of  thing 
held?     A.     In  bad  repute." 

Dr.  M.  L.  Forsythe  was  also  allowed  to  testify  thus:  *'From 
your  acquaintance  with  the  medical  profession  generally  are 
you  acquainted  with  the  repute  in  which  one  is  held  whose 
name  appears  in  a  patent  medicine  advertisement?  A.  Yes; 
I  have  heard  it  discussed,  and  have  read  of  it  a  good  deal. 

"Q.  In  what  repute  are  such  men  held  by  the  profession 
— speaking  as  a  scientific  man — as  doctor?  A.  In  bad  re- 
pute." 

Dr.  C.  P.  Price  and  Dr.  A.  T.  McCormick  were  allowed  to 
give  similar  testimony. 
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In  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  113  Am.  St.  Rep. 
768,  9  S.  W.  753,  2  L.  R.  A.  405,  Gill  sued  the  Bradstreet 
Company  for  a  report  published  concerning  him  by  it  as  a 
commercial  agency  in  which  he  was  reported  "in  blank.'' 
The  court  held  that  what  the  words  "in  blank"  meant  accord- 
ing to  the  key  furnished  by  the  defendant  to  its  subscribers 
might  be  shown,  but  that  it  was  improper  to  show  what  effect 
such  a  report  would  have  upon  plaintiff's  standing  in  com- 
mercial circles.  The  court  said:  "It  was  only  the  opinion  of 
the  witnesses  about  a  matter  that  the  jury  were  capable  of 
judging  and  w^hich  it  was  their  duty  to  determine.  If  the 
rating  meant  that  the  plaintiff  had  no  credit  and  no  capital, 
and  such  rating  was  false,  it  was  libelous,  and  actionable  per 
se,  and  the  jury  should  have  been  left  to  estimate  its  effect 
without  the  influence  of  the  opinions  of  witnesses,  however 
competent  to  judge  of  such  matters:  Townshend  on  Slander 
and  Libel,  297.  If  the  plaintiff  suffered  special  damage  by 
loss  of  credit,  the  injury  and  the  cause  of  it  were  susceptible 
of  proof,  direct  proof  by  ^^^  the  persons  with  whom  his  credit 
suffered.  If  there  was  a  general  loss  of  credit  on  breaking 
down  of  commercial  character,  and  it  was  not  susceptible  of 
proof,  it  was  a  matter  of  opinion  for  the  jury  only,  unaided 
by  the  opinions  of  outsiders." 

In  McDuff  V.  Detroit  Evening  Journal  Co.,  84  Mich.  1,  22 
Am.  St.  Rep.  673,  47  N.  W.  671,  similar  evidence  was  held 
incompetent.  The  court  said:  "The  rules  of  pleading  are 
founded  upon  reason  and  fairness.  The  issue  in  ordinary 
lawsuits  is  limited.  The  parties  are  more  or  less  familiar 
with  the  transaction  involved,  and  the  defendant  may  fairly 
be  presumed  to  have  some  knowledge  of  the  testimony  against 
him,  and  what  witnesses  he  can  produce  to  meet  it.  In  a 
libel  suit,  under  an  allegation  of  general  damages  only,  the 
issue  is :  What  damages  has  the  plaintiff  suffered  generally  in 
the  community  where  he  is  known  by  the  publication  of  the 
libelous  article,  and  not  what  he  had  suffered  in  individual 
instances,  where  those  who  have  known  him  have  treated  him 
differently  from  what  they  did  before.  In  the  latter  case,  if 
he  wishes  to  recover  damages,  he  must  allege  them.  No  other 
rule  would  be  fair  and  reasonable." 

The  plaintiff  was  not  a  doctor.  He  did  not  allege  any 
-special  damages.  If  special  damages  have  been  sustained  by 
reason  of  a  libel,  as  if  the  plaintiff* 's  business  has  been  in- 
jured or  other  loss  suffered  by  reason  of  it,  such  matters 
should  be  specially  pleaded.  The  proof  referred  to  did  not 
show  that  the  plaintiff  had  suffered  special  damages.  It  was 
simply  the  opinion  of  witnesses  as  to  what  doctors  as  a  class 
would  think.  This  is  not  a  question  of  expert  testimony. 
The  jury,  when  the  facts  are  shown,  can  judge  of  this  as  in- 
telligently as  the  witnesses  who  were  introduced.  '^^^  The 
plaintiff  was  properly  allowed  to  show  that  he  had  been  ridi- 
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culed  and  laughed  at  by  his  friends  and  acquaintances  on  ac- 
count of  the  publication.  "What  had  been  thus  said  to  him 
was  competent  to  show  his  mortiiication  of  feelings.  He  was 
also  properly  permitted  to  show  that  there  was  a  scale  of 
prices  paid  for  cards  of  this  sort,  the  amount  paid  being 
dependent  upon  the  office  of  the  person ;  for  this  proof  would 
tend  to  show  that  persons  Avho  knew  of  the  custom  of  paying 
for  such  cards  might  conclude  that  the  plaintiff  had  sold  his 
signature.  In  other  words,  the  jury  may  hear  proof  of  all 
facts  which  would  enable  them  intelligently  to  understand 
the  impression  which  the  publication  would  reasonably  make 
on  the  plaintiff's  friends  and  acquaintances  or  the  public  gen- 
erally. But  it  is  not  a  question  of  expert  testimony  as  to- 
what  impression  would  be  made  on  a  certain  person  or  class 
of  persons.  When  the  facts  are  before  the  jury,  they  can 
judge  of  this  as  intelligently  as  the  witness.  In  Riley  v.  Lee, 
88  Ky.  603,  21  Am.  St.  Rep.  358,  11  Ky.  Law  Rep.  586,  11  S. 
W.  713,  this  court,  after  a  full  discussion  of  the  authorities 
as  to  what  constitutes  a  libel,  thus  stated  its  conclusion :  "  So 
it  may  be  regarded  as  thoroughly  settled  that  if  the  written 
or  printed  publication  tends  to  degrade  the  person  about  whom 
it  is  written  or  printed — that  is,  if  it  tends  to  reduce  his 
character  or  reputation  in  the  estimation  of  his  friends  or 
acquaintances  or  the  public,  from  a  higher  to  a  lower  grade, 
or  if  it  tends  to  disgrace  him;  that  is,  if  it  tends  to  deprive 
him  of  the  favor  and  esteem  of  his  friends  or  acquaintances 
or  the  public,  or  tends  to  render  him  odious,  ridiculous  or  con- 
temptible in  the  estimation  of  his  friends  or  acquaintances  or 
the  public — it  is  per  se  actionable  libel."  But  the  question 
is  not  what  ^^*  impression  was  made  on  a  particular  person 
of  unusual  sensibilities  or  peculiar  notions,  but  what  impres- 
sion would  reasonably  be  produced  on  the  generality  of  per- 
sons; that  is,  the  common  run  of  people  among  the  plaintiff's 
friends  or  acquaintances  or  the  public  generally.  If  an  im- 
pression was  made  on  a  peculiar  class  of  persons  causing 
special  damages,  then  this  may  be  recovered,  but  unless  some 
special  damage  has  resulted,  to  introduce  into  the  case  the 
peculiar  notions  of  a  particular  person  or  class  of  persons 
would  only  serve  to  confuse  the  issue  to  be  tried. 

In  Humphrey  v.  Miller,  19  Eng.  Com.  L.  250,  a  circular 
was  sent  out  written  by  the  secretary  of  a  society  for  the 
protection  of  the  trade  which  imputed  certain  specific  facts 
to  the  plaintiff.  It  was  held  that  a  witness  could  not  be  asked 
what  he  understood  by  finding  a  person's  name  in  such  a 
circular.  In  the  authorities  a  libel  is  defined  as  a  publication 
subjecting  the  plaintiff  to  "public  hatred,  contempt,  obliquy 
or  ridicule":  25  Cyc.  243,  244,  and  notes;*  18  Am.  &  Eng. 
Ency.  of  Law,  861;  Cooley  on  Torts,  side  pp.  240,  241; 
Bishop  on  Noncontract  Law,  sec.  280,  and  note.  Wliere  otlier 
words  are  used,  they  mean  the  same.     Thus  in  Hilliard  on 
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Torts,  the  language  is  this:  "A  publication  is  a  libel  which 
tends  to  injure  one's  reputation  in  the  common  estimation  of 
mankind,  to  throw  contumely  or  reflect  shame  and  disgrace 
upon  him,  or  hold  him  up  as  an  object  of  hatred,  scorn,  ridi- 
cule and  contempt,  although  it  imputes  no  crime  liable  to  be 
punished  with  infamy."  The  gist  of  an  action  for  libel  is 
the  injury  to  the  character.  In  Stevens  v.  Commonwealth, 
124  Ky.  32,  30  Ky.  Law  Rep.  290,  98  S.  W.  284,  it  was  held 
that  the  reputation  of  the  decedent  among  peace  officers  could 
not  be  ^^^  shown,  but  that  the  injury  must  be  confined  to  his 
character  generally.  The  same  principle  must  apply  here. 
"We  are  therefore  of  opinion  that  the  court  erred  in  admitting 
the  testimony  above  referred  to. 

It  is  earnestly  insisted  for  the  defendant  that  the  publica- 
tion is  not  actionable.  There  is  an  important  difference  be- 
tween verbal  slander  and  a  written  or  printed  publication. 
Words  verbally  spoken  are  not  actionable  per  se  ordinarily, 
unless  they  impute  a  crime,  but  words  which  are  written  or 
printed  are  actionable  when  they  subject  the  person  to  dis- 
grace, ridicule,  odium  or  contempt  in  the  estimation  of  his 
friends  and  acquaintances  or  the  public.  How  far  the  pub- 
lication in  question  would  subject  a  person  to  ridicule  or  con- 
tempt or  make  him  odious  is  a  question  for  the  jury.  While 
there  is  some  conflict  in  the  authorities,  we  concur  with  those 
holding  that  a  person  is  entitled  to  the  right  of  privacy  as  to 
his  picture,  and  that  the  publication  of  the  picture  of  a  per- 
son without  his  consent,  as  a  part  of  an  advertisement  for  the 
purpose  of  exploiting  the  publisher's  business,  is  a  violation 
of  the  right  of  privacy,  and  entitles  him  to  recover  without 
proof  of  special  damages :  See  Pavesich  v.  New  England  Life 
Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Rep.  104,  50  S.  E.  68,  69 
L.  R.  A.  101,  2  Ann.  Cas.  561,  and  notes.  It  is  a  fraud  on 
the  public  to  publish  indorsements  of  public  men  in  publi- 
cations of  this  character,  which  are  not  genuine.  A  man  has 
the  right  to  complain  when  he  is  published  in  a  directory 
having  a  circulation  of  eight  million  copies,  as  indorsing  a 
patent  medicine  he  has  never  seen.  To  publish  with  the  forged 
letter  his  picture  and  a  sketch  of  him  is  to  give  weight  to  the 
letter.  The  defendant  did  not  publish  the  letter  as  it  was 
written  when  sent  to  it  by  its  '*^^  agent.  The  original  letter 
began  with  these  words:  "I  join  with  my  congressional  asso- 
ciates," etc.  In  publishing  it  the  defendant  omitted  the 
words  "with  my  congressional  associates,"  and  the  sketch 
published  above  the  letter  shows  the  writer  of  it  knew  the 
plaintiff  was  not  a  member  of  Congress.  It  has  become  a 
custom  in  the  prQss  to  publish  the  pictures  of,  prominent  pub- 
lic men ;  but  it  is  a  very  different  thing  for  a  manufacturer  to 
use  without  authority  sneh  a  man's  picture  to  advertise  his 
goods  in  connection  with  a  forged  letter  indorsing  the  goods. 
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The  court  did  not  err  in  refusing  to  give  the  instructions 
asked  by  the  defendant  on  the  trial.  There  was  no  substan- 
tial error  in  the  instructions  which  the  court  gave  the  jury; 
but  on  another  trial  the  court  will  conform  instruction  No.  1 
to  what  was  said  in  Riley  v.  Lee,  88  Ky.  603,  21  Am.  St.  Rep. 
358,  11  Ky.  Law  Rep.  586, 11  S.  W.  713,  in  defining  libel.  The 
court  will  also  instruct  the  jury  that  if  the  defendant  pub- 
lished the  letter  innocently  and  in  good  faith,  believing  it 
to  be  genuine,  they  may  consider  this  in  mitigation  of  dam- 
ages, and  give  it  such  weight  as  they  think  proper. 

We  have  not  deemed  it  necessary  to  determine  whether  the 
court  properly  overruled  the  motion  to  quash  the  process,  as 
the  appeal  enters  the  defendant's  appearance  to  the  case,  and 
it  will  be  before  the  court  on  the  return  of  the  action  to  the 
circuit  court  in  any  event:  Louisville  &  N.  R.  R.  Co.  v.  S.  D. 
Chestnut  &  Bro.,  115  Ky.  43,  24  Ky.  Law  Rep.  1846,  72  S.  W. 
351,  and  cases  cited.  The  rule  is  one  generally  recognized. 
It  is  thus  stated  in  3  Cyc.  511,  where  a  number  of  authorities 
are  given :  * '  If  the  appeal  is  to  a  reviewing  court,  it  is  a  gen- 
eral appearance  in  the  sense  that  on  reversal  and  remand  to 
the  trial  court  defendant  is  in  court  for  the  purpose  of  further 
^^^  proceedings  without  any  further  steps  to  bring  him  into 
court,  even  though  the  judgment  was  reversed  on  the  ground 
that  the  trial  court  had  not  acquired  jurisdiction  of  the  person 
of  defendant."     We  see  no  other  error  in  the  record. 

On  another  trial  the  court  will  confine  the  witnesses  to  the 
facts  they  know,  excluding  all  hearsay  testimony  except  on 
those  matters  where  hearsay  is  admissible.  Judgment  is  re- 
versed and  cause  remanded  for  a  new  trial. 

O'Rear,  E.  C,  dissenting. 


The  Right  of  Privacy  and  the  Manner  of  Enforcing  Its  "Recognition 
are  discussed  in  the  note  to  Eoberson  v.  Eochester  Folding  Box  Co., 
89  Am.  St.  Eep.  844-853.  The  publication  of  one's  picture  without 
his  consent  by  another  as  an  advertisement,  for  the  mere  purpose 
of  increasing  the  profits  and  gains  of  the  advertiser,  is  an  unlawful 
invasion  of  the  right  of  privacy,  and  entitles  him  whose  right  is  thus 
invaded  to  recover  of  the  wrongdoer  without  proof  of  special  dam- 
ages: Pavesich  v.  New  England  Life  Ins.  Co.,  122  Ga.  190,  106  Am. 
St.  Eep.  104. 

As  to  What  Words  are  Libelous  Per  Se,  see  the  note  to  Nichols  v. 
Daily  Eeporter  Co.,  116  Am.  St.  Eep.  802. 

Jiistification  in  Slander  and  Libel  is  the  subject  of  a  not©  to  Euther- 
ford  V.  Paddock,  91  Am,  St.  Eep.  285. 
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VINCENT  V.  BLANTON. 

[134  Ky.  590,  121  S.  W.  466.] 

EES  JDDICATA — Questions  That  Should  have  Been  in  Issue. 
Not  only  la  all  that  was  at  issue  in  a  previous  suit  concluded  by 
its  judgment,  but  also  all  that  should  have  been  in  issue.  This  rule 
applies  to  the  question  of  boundaries  to  land  in  litigation,     (p.  424.) 

Milton  Clark,  for  the  appellants. 

s»o  O'REAR,  J.  Blanton,  the  trustee  of  school  district 
No.  42  in  Edmonson  county,  and  Higgs  sued  appellee  Vincent 
and  the  sheriff  to  restrain  the  execution  of  a  writ  of  possession 
issued  upon  a  judgment  of  the  Edmonson  circuit  court  in  the 
suit  of  Wood  Vincent's  Heirs  v.  Blanton  et  al.  The  appel- 
lant, J.  L.  Vincent,  was  a  party  to  that  suit.  So  were  all  the 
appellees  here  (the  plaintiffs  above  named).  The  subject 
matter  of  the  former  suit  was  the  title  and  right  of  possession 
to  a  certain  body  of  land  in  Edmonson  county,  described 
as  containing  about  thirty-five  acres.  Blanton  ^^^  claimed 
that  he  owned  the  land,  and  had  sold  part  of  it  to  Higgs  and 
a  part  of  it  to  the  school  district.  Issue  upon  the  ownership 
was  joined.  This  court  decided  that  Vincent's  heir  owned  the 
land:  See  Vincent  v.  Blanton,  27  Ky.  Law  Rep.  489,  85  S.  W. 
703.  The  M^rit  of  possession  was  issued  in  behalf  of  the  Vin- 
cents upon  the  judgment  directed  to  be  entered  by  this  court 
in  that  opinion. 

This  suit  proceeded  upon  the  idea  that  the  old  suit  did  not 
present  the  question,  nor  was  it  decided,  where  the  dividing 
line  between  the  two  tracts  in  controversy  was  located.  It 
was  necessary  in  the  first  suit  to  define  the  boundary  of  the 
land  which  the  plaintiffs  (the  Vincents)  were  seeking  to  re- 
cover. That  was  done.  If  that  boundary  was  not  correctly 
represented,  an  issue  should  have  been  tendered  by  the  other 
parties.  The  rule  is,  not  only  is  all  that  was  at  issue  in  the 
previous  suit  concluded  by  its  judgment,  but  all  that  should 
have  been  at  issue  in  that  suit  is  likewise  concluded,  else  we 
would  have  the  trial  of  lawsuits  by  piecemeal.  There  would 
be  no  end  to  a  litigation.  The  plea  in  bar  in  this  ease  should 
have  been  sustained. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
dismiss  the  petition. 


Under  the  Rule  of  Former  Adjudication,  when  a  cause  has  been  finally 
determined'  by  a  competent  tribunal,  all  questions  of  controversy  aris- 
ing in  the  case  must  be  taken  as  at  rest  forever,  not  only  the  things 
that  were  actually  adjudged,  but  every  other  matter  which  the  par- 
ties might  have  litigated  under  the  issues  formed:  Alerding  v.  Allison, 
170  Ind.  252,  127  Am.  St.  Kop.  363.  See,  also,  Whitesell  v.  Strickler, 
167  Ind.  602,  119  Am.  St.  Eep.  524;  Garden  City  v.  Merchants'  etc. 
Nat.  Bank,  65  Kan.  345,  93  Am.  St.  Rep.  284;  Brady  v.  Mattern,  125 
Town.  158.  106  Am.  St.  Bep.  291;  Brack  v.  Boyd,  211  111.  290,  103  Am. 
St.  Eep.  200. 
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ADAMS  V.  LOUISVILLE  AND  NASHVILLE  RAILROAD 

COMPANY. 
[134  Ky.  620,  121  S.  W.  419.] 

CARRIERS— Injury  to  Passenger  from  Falling  Baggage. — 
Where  a  passenger  wearing  a  heavy  crape  veil  is  shown  to  a  seat  by 
a  brakeman,  and  the  conductor  there  takes  her  ticket,  and  after  the 
train  has  run  about  twelve  miles  a  suitcase,  which  was  placed  in  a 
rack  over  her  seat  by  other  passengers  before  she  boarded  the  train, 
falls  upon  her,  the  question  whether  she  was  guilty  of  contributory 
negligence  in  not  observing  the  suitcase,  or  in  sitting  unde'r  it  with- 
out objection,  is  for  the  jury.     (p.  426.) 

CARRIERS — Injury  Through  Acts  of  FeUow-passenger. — When 
a  carrier  has  provided  a  sufficient  vehicle,  he  is  not  responsible  for 
an  injury  to  one  passenger  from  the  acts  of  another,  unless  the  cir- 
cumstances are  such  that  by  the  exercise  of  ordinary  care  he  should 
have  anticipated  the  danger  and  guarded  against  it.     (p.  426.) 

CARRIERS — Injury  Through  Acts  of  Fellow-passenger. — It  is 
incumbent  upon  a  carrier  to  protect  a  passenger  from  injury  at  the 
hands  of  a  "fellow-passenger,  where  by  the  exercise  of  ordinary  care 
he  should  anticipate  and  guard  against  it.     (p.  427.) 

CARRIERS — ^Duty  to  Keep  Car  Safe  During  Journey. — It  is  the 
duty  of  a  carrier,  not  only  to  exercise  ordinary  care  to  have  a  safe 
car  in  starting,  but  to  see  that  the  car  continues  safe  during  the 
journey,     (p.  428.) 

CARRIERS — Injury  to  Passenger  from  Falling  Baggage.^ 
Where  a  passenger  is  shown  to  a  seat  by  a  brakeman,  and  the  con- 
ductor there  takes  her  ticket,  and  after  the  train  has  run  about 
twelve  miles  a  suitcase,  which  was  placed  in  the  rack  over  her  seat 
by  another  passenger  before  she  boarded  the  train,  falls  upon  her, 
the  question  whether  the  railway  company  was  negligent  in  not 
observing  or  guarding  against  the  danger  is  for  the  jury.  (pp.  428, 
429.) 

J.  C  Tomlin  and  J.  L.  Vest,  for  the  appellant. 

Benjamin  D.  Warfield,  for  the  appellee. 

®^*  HOBSON,  J.  Mary  Adams  was  a  passenger  on  a  train 
of  the  Louisville  and  Nashville  Railroad  Company  from 
Latonia  to  Walton.  Several  other  members  of  her  family 
were  with  her.  She  had  on  a  heavy  crape  veil.  Her  son  in 
law  had  died,  and  they  were  taking  the  corpse  to  "Walton. 
The  brakeman  helped  her  upon  the  train,  and  took  her  to  a 
seat,  which  was  near  the  front  end  of  the  car.  When  she 
had  ridden  about  twelve  miles  in  this  seat,  and  as  the  train 
was  pulling  out  of  Bank  Lick  station,  a  suitcase  which  had 
been  placed  in  the  rack  overhead  before  she  got  upon  the 
train  fell  out  of  the  rack  upon  her,  inflicting,  as  the  proof  for 
her  tends  to  show,  a  serious  injury,  to  recover  for  which  she 
brought  this  action.  She  did  not  know  that  the  suitcase  was 
in  the  rack  until  it  fell  upon  her.  It  belonged  to  a  lady  who 
sat  just  behind  her  and  had  placed  it  there  before  she  got  on 
the  train.     The  rack  in  which  the  suitcase  was  placed  was 
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thirty-four  inches  long,  eight  and  one-half  inches  wide,  and 
three  inches  deep.  It  was  rounding  at  the  corners.  The  suit- 
case which  fell  was  not  produced  at  the  trial,  but  the  plaintiff 
produced  another  which  she  said  was  just  like  it,  only  the 
one  that  fell  was  two  or  three  inches  longer.  The  suitcase 
which  was  produced  was  twenty-one  inches  long,  fourteen 
inches  high,  and  seven  and  one-half  inches  wide.  The  train 
had  made  three  or  four  stops,  and  the  conductor  and  brake- 
man  had  each  been  through  the  car  at  each  of  these  stops, 
but  neither  of  them  had  in  fact  seen  or  noticed  the  suitcase, 
and  neither  of  them  knew  of  its  fall  on  Mrs.  Adams  or  of  her 
being  hurt,  she  having  gotten  off  the  train  without  complain- 
ing to  them,  apparently  supposing  at  the  time  that  she  had 
suffered  no  substantial  injury.  On  these  facts  the  circuit 
^^^  court  instructed  the  jury  peremptorily  to  find  for  the 
defendant,  and,  the  plaintiff's  petition  having  been  dismissed, 
she  appeals. 

Whether  the  plaintiff  was  guilty  of  contributory  negligence 
in  not  observing  the  suitcase  or  in  sitting  under  it  without 
objection  was  clearly  a  question  for  the  jury.  She  had  on  a 
heavy  crape  veil,  and,  having  been  invited  by  the  brakeman 
to  take  the  seat,  would  naturally  follow  his  direction  without 
looking  around  at  the  rack  to  see  if  it  was  safe;  for  she  had 
a  right  to  assume  that  the  brakeman  would  not  invite  her  to 
a  seat  that  was  unsafe.  It  remains  to  determine  whether 
there  was  any  evidence  of  negligence  on  the  part  of  the  ser- 
vants of  the  railroad  company.  The  rule  is  if  there  is  any 
evidence  the  question  is  for  the  jury.  "When  a  carrier  has 
provided  a  sufficient  vehicle,  it  is  not  responsible  for  an  in- 
jury to  one  passenger  from  the  acts  of  another,  unless  the 
circumstances  are  such  that  by  the  exercise  of  ordinary  care 
he  should  have  anticipated  the  danger  and  guarded  against  it. 

In  Hutchinson  on  Carriers,  section  920,  the  rule  is  thus 
stated:  ''Where  the  carrier  has  provided  properly  constructed 
vehicles  and  established  reasonably  proper  rules  for  their 
management,  he  will  not  be  liable  for  an  injury  to  a  passenger 
caused  by  an  article  brought  into  the  vehicle  by  another  pas- 
senger, unless  such  injury  could  reasonably  have  been  foreseen 
by  him  and  provided  against." 

The  question  that  we  have  before  us  is,  then,  ought  the 
carrier,  by  the  exercise  of  ordinary  care  in  this  case,  to  have 
anticipated  the  danger  to  Mrs.  Adams  from  the  falling  of 
the  suitcase  upon  her;  for,  if  the  circumstances  were  such  as 
to  make  it  his  duty  to  anticipate  ^^^  that  the  suitcase  might 
fall  upon  her,  he  should  have  guarded  against  the  danger. 

In  Morris  v.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  678,_  13 
N.  E.  455,  a  clothes-wringer  which  was  wrapped  up  in  a  piece 
of  paper  fell  out  of  a  rack  upon  a  passenger  and  injured 
him.     It  was  held  that,  the  wringer  being  so  wrapped  up 
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and  concealed  as  not  to  show  what  was  in  the  package,  the 
railroad-men,  having  no  notice  that  there  was  any  danger 
from  it,  were  not  guilty  of  negligence  in  not  requiring  it 
moved  from  the  rack,  and  so  the  company  was  held  not 
liable.  In  Whiting  v.  New  York  etc.  R.  R.  Co.,  97  App.  Div. 
11,  89  N.  Y.  Supp.  584,  the  plaintiff  was  injured  by  the  fall- 
ing upon  her  of  a  telescope  satchel  as  in  this  case,  but  there 
she  saw  the  telescope  in  the  rack,  and  knew  it  was  there. 
It  projected  over  the  edge  of  the  rack  a  few  inches;  but  the 
appearance  of  the  telescope  as  placed  in  the  rack  did  not 
suggest  that  there  was  any  danger  from  it,  and  the  court  held 
the  railroad  company  not  responsible  on  the  ground  that  at 
no  time  before  it  fell  was  there  anything  in  its  appearance 
to  indicate  that  it  was  likely  to  fall.  The  court  said:  "The 
necessary  inference  from  the  evidence  is  that  the  satchel 
was  properly  placed  in  the  rack  at  the  start,  and  that  the 
ordinary  and  usual  motion  of  a  fast  train  in  the  course  of 
two  and  one-half  hours  had  gradually  moved  it  until  the 
center  of  gravity  projected  beyond  the  edge  of  the  rack. 
I  cannot  see  how  this  fact  in  itself,  without  some  evidence 
of  a  situation  calculated  to  excite  apprehension  existing  for 
an  appreciable  period  before  the  accident,  justifies  a  charge 
of  negligence  on  the  part  of  the  conductor  or  the  trainmen. 
There  was  no  evidence  that  any  of  them  saw  the  satchel  at 
all.  Still  less  that  a  sight  of  it  at  any  time  before  the 
moment  that  it  fell  would  have  suggested  ®^^  danger.  The 
rack  was  there  for  the  purpose  of  receiving  just  such  bag- 
gage." 

The  decision  of  this  court  in  Clarke  v.  Louisville  &  N.  R. 
R.  Co.,  101  Ky.  34,  18  Ky.  Law  Rep.  1082,  39  S.  W.  840,  36 
L.  R.  A.  123,  rests  upon  the  same  ground.  In  that  case  a  pas- 
senger was  burned  by  the  explosion  of  a  can  of  gasoline 
which  a  fellow-passenger  had  taken  into  the  car,  and  it  ap- 
peared that  there  was  nothing  to  show  that  any  officer  of 
the  defendant  knew  that  the  can  was  there  or  that  it  con- 
tained gasoline,  or  had  any  reason  to  anticipate  any  danger. 

The  case  of  Gulf  etc.  R.  R.  Co.  v.  Shields,  9  Tex.  Civ.  App. 
652,  28  S.  W.  709,  29  S.  W.  652,  is  to  the  same  effect.  In 
that  case  a  fellow-passenger  had  a  jug  containing  alcohol. 
The  jug  fell  out  of  the  sack,  the  alcohol  was  spilt  on  the 
floor  and  took  fire.  But  none  of  the  trainmen  knew  that 
there  was  a  jug  of  alcohol  in  the  sack,  and  there  was  noth- 
ing in  the  appearance  of  the  sack  to  indicate  danger.  The 
authorities  are  uniform  that  it  is  incumbent  upon  the  car- 
rier to  protect  a  passenger  from  injury  at  the  hands  of  a 
fellow-passenger,  where,  by  the  exercise  of  ordinary  care, 
he  should  anticipate  and  guard  against  it:  2  Hutchinson 
on  Carriers,  sec.  981.  In  like  manner,  it  has  been  held  that 
the  carrier  is  liable  to  a  passenger  who  stumbles  over  an 
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obstruction  in  the  aisle,  where  by  ordinary  care  he  should 
have  known  of  the  obstruction  and  made  the  aisle  safe,  and 
that  this  is  ordinarily  a  question  for  the  jury:  See  Chicago 
&  A.  E.  R.  Co.  V.  Buckmaster,  74  111.  App.  575. 

If  the  plaintiff's  testimony  is  true,  the  suitcase  when  lying 
flat  upon  the  rack  would  protrude  beyond  its  edge  between 
five  or  six  inches.  The  rack  was  composed  of  metal  bars 
uniting  in  a  metal  rim  at  the  outside.  If  an  object  was 
placed  entirely  within  the  *^^^  rack,  the  rim.  would  hold  it 
in ;  but  if  it  protruded  beyond  the  rim,  there  would  be  noth- 
ing to  stay  it  when  moved  by  the  oscillation  of  the  ears.  If 
a  suitcase  protruded  as  much  as  five  or  six  inches  beyond 
the  edge  of  the  rack,  and  was  fourteen  inches  wide,  a  very 
slight  movement  of  the  suitcase  from  the  oscillation  of  the 
train  would  throw  its  center  of  gravity  outside  of  the  rack. 
The  fact  that  the  trainmen  did  not  see  the  suitcase  in  the 
rack  is  not  conclusive  that  the  defendant  is  not  liable.  It 
was  incumbent  upon  them,  not  only  to  exercise  ordinary- 
care  to  have  a  safe  car  when  they  started,  but  to  see  that 
the  car  continued  safe  during  the  journey.  Those  in  charge 
of  a  passenger  train  cannot  shut  their  eyes  to  the  condition 
of  the  car  as  the  train  goes  along.  They  must  exercise 
ordinary  care  for  the  safety  of  the  passengers,  and,  although 
the  trainmen  had  not  in  fact  seen  the  suitcase  in  the  rack, 
still,  according  to  the  evidence  of  the  plaintiff,  it  was  not 
placed  there  after  she  got  on  the  train,  and  had  been  there 
the  whole  time  that  she  occupied  the  seat.  Both  the  train- 
men had  been  through  the  car  three  or  four  times  while 
she  was  riding  there.  The  brakeman  had  taken  her  to  the 
seat,  and  the  conductor  had  taken  up  her  ticket  there.  If 
there  w^as  anything  in  the  appearance  of  the  suitcase  to 
indicate  danger  of  its  falling,  the  condition  of  things  had 
existed  long  enough  for  it  to  be  a  question  for  the  jury 
whether,  by  the  exercise  of  ordinary  care,  they  should  have 
observed  it.  As  the  suitcase  protruded  so  far  beyond  the 
rack  and  the  center  of  gravity  would  so  easily  be  thrown 
bej'ond  its  edge,  it  was  a  question  for  the  jury  whether  the 
trainmen,  by  the  exercise  of  ordinary  care,  should  not  have 
apprehended  danger  to  a  passenger  sitting  beneath.  In 
**-**  matters  of  this  sort  the  trainmen  are  only  required  to 
exercise  such  care  as  may  be  reasonably  expected  of  persons 
of  ordinary  prudence  under  the  circumstances,  and  as  to 
what  should  be  expected  of  a  person  of  ordinary  prudence  a 
jury  of  twelve  men,  coming  from  the  different  walks  of  life, 
and  putting  together  their  common  experiences,  are  pecu- 
liarly qualified  to  judge.  The  facts  shown  do  not  make  out 
a  case  where  it  may  be  declared  as  a  matter  of  law  that  the 
defendant's  servants  exercised  ordinary  care,  and  that  there 
is  no  room  for  a  difference  of  opinion  on  the  subject.     We 
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do  not  hold  that  the  defendant  is  liable.  We  only  hold  that 
the  question  of  negligence  is  for  the  jury.  The  plaintiff's 
proof  by  Mr.  Davies,  the  defendant's  superintendent,  is  to 
the  effect  that  the  car  racks  were  alike  in  all  the  cars  of  this 
<;lass,  and  therefore  the  measurements  which  the  plaintiff 
made  of  the  racks  of  another  like  car  on  the  road  were  prop- 
erly admitted. 
Judgment  reversed   and  cause  remanded  for  a  new  trial. 


The  True  Rule  Governing  the  JXity  of  Passenger  Carriers  is  that  for 
the  safety  of  their  passengers  they  are  required  to  exercise  the  high- 
est degree  of  care  reasonably  to  be  expected  from  human  vigilance  and 
foresight,  in  view  of  the  mode  and  character  of  the  conveyance 
adopted,  and  consistent  with  the  practical  prosecution  of  their  busi- 
ness: Colorado  etc.  Ey.  Co.  v.  McGeorge,  46  Colo.  15,  133  Am.  St. 
Eep.  43,  and  see  cases  cited  in  the  cross-reference  note  thereto. 

Tlie  Duty  of  a  Carrier  of  Passengers  for  Hire  to  use  all  proper  means 
and  precautions  to  protect  its  passengers  against  injury  caused  by  the 
misconduct  of  other  passengers,  such  as  under  the  circumstances 
might  have  been  anticipated  and  could  have  been  guarded  against, 
is  not  less  stringent  than  the  obligation  to  prevent  misconduct  or 
negligence  on  the  part  of  its  own  servants:  Kuhlen  v.  Boston  etc. 
Ey.  Co.,  193  Mass.  341,  118  Am.  St.  Eep.  516. 


NUNN  V.  PAGE. 

[134  Ky.  698,  121  S.  W.  442.] 

HOMESTEAD — Liability  for  Alimony  or  Maintenance. — As  be- 
tween husband  and  wife,  the  rights  of  children  not  being  involved, 
he  will  not  be  permitted  to  abandon  her  or  refuse  to  contribute  to 
her  support,  and  then,  as  against  her  claim  for  maintenance  or  ali- 
mony, hold  land  under  the  pretense  that  he  is  entitled  to  it  as  a 
homestead,     (pp.  430,  431.) 

HOMESTEAD — Liability  for  Costs  and  Attorney  Fees  in 
Divorce. — The  homestead  of  a  husband  cannot  be  subjected  to  the 
payment  of  costs  and  attorney  fees  incurred  by  his  wife  in  an  action 
for  divorce.  These  charges  do  not  stand  on  the  same  footing  as 
alimony  and  maintenance,     (pp.  430,  431.) 

Allen  Sandidge,  for  the  appellants. 

Baird,  Richardson  &  Summers,  for  the  appellee. 

®^^  CARROLL,  J.  An  action  for  divorce  and  alimony 
instituted  by  the  wife  of  appellant,  W.  J.  Nunn,  against  him 
was  dismissed  by  her  after  an  answer  had  been  filed  and  a 
"^^^  number  of  depositions  taken.  "When  the  action  was 
dismissed,  an  order  was  made  allowing  her  attorneys  a  fee 
for   services,    and    a    judgment  was  entered  against  W.  J. 
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Nunn  in  favor  of  the  attorneys  for  the  amount  of  their  fee 
and  in  favor  of  the  officers  of  the  court  for  the  amount  of 
their  costs,  and  an  execution  awarded.  The  execution  was 
levied  upon  a  tract  of  land  owned  by  Nunn,  which  was  sold 
to  satisfy  the  execution,  and  purchased  by  the  appellee 
Page,  and  thereupon  Page  instituted  proceedings  under  the 
statute  to  recover  possession  of  the  land  purchased  by  him. 
To  this  proceeding  Nunn  and  his  wife,  who  had  resumed 
their  marital  relations  when  the  suit  was  dismissed,  filed  a 
response  setting  up  that  when  the  execution  was  issued  and 
the  land  sold  under  it,  and  at  all  times  since,  they  were  occu- 
pying the  land,  which  was  worth  less  than  one  thousand  dol- 
lars, as  a  homestead,  and  they  asked  that  it  be  adjudged 
exempt  from  seizure  and  sale  under  the  execution.  The 
lower  court  in  its  judgment  found  as  a  matter  of  fact  that 
Nunn  had  never  abandoned  or  lost  his  homestead  right  in 
the  land  sought  to  be  subjected,  but  ruled  that  he  could  not 
claim  or  hold  the  land  under  the  exemption  laws  as  against 
the  judgment  for  attorneys'  fees  and  costs  in  the  suit  of  his 
wife  against  him  for  divorce. 

Accepting  as  correct  the  finding  of  the  lower  court  that 
Nunn  was  a  bona  fide  housekeeper  with  a  family  residing 
upon  the  land,  and  would  be  entitled  to  it  as  a  homestead 
against  any  other  debt  created  or  contracted  at  the  time  the 
judgment  was  entered  or  when  the  action  for  divorce  was 
instituted,  it  only  remains  to  determine  whether  or  not  his 
right  to  a  homestead  is  available  against  the  character  of 
judgment  under  consideration  in  this  proceeding.  Section 
900  of  the  ''^^  Kentucky  Statutes  provides  that:  "In  actions 
for  alimony  and  divorce,  the  husband  shall  pay  the  costs 
of  each  party,  unless  it  shall  be  made  to  appear  in  the  action 
the  wife  is  in  fault  and  has  ample  estate  to  pay  the  same." 
And  it  has  been  held  by  this  court  that  an  attorney's  fee  for 
the  wife  is  a  proper  item  of  cost  under  this  section,  and  that 
the  allowance  must  be  made  in  the  divorce  suit,  and,  further, 
that  the  court  has  power  to  compel  the  payment  of  the  costs 
and  attorney's  fees  allowed  by  execution,  rule  or  attach- 
ment, and,  also,  that  the  fact  that  the  parties  become  recon- 
ciled before  a  trial  and  the  action  brought  by  the  wife  is 
dismissed  does  not  release  the  husband  from  liability  for 
the  fee  of  the  wife's  attorney:  Williams  v.  ]\Ionroe,  18  B. 
Mon.  514;  Powell  v.  Lilly,  24  Ky.  Law  Rep.  193,  68  S.  W. 
123 ;  Steele  v.  Steele,  119  Ky.  466,  84  S.  W.  516 ;  Ballard  v. 
Caperton,  2  Met.  412;  Evans  v.  Stewart,  18  Ky.  Law  Rep. 
941,  38  S.  W.  697.  But  in  our  opinion  neither  the  statute 
nor  the  cases  construing  it  authorize  the  subjection  of  the 
homestead  of  the  husband  to  the  payment  of  the  attorney's 
fees  and  costs.  It  is,  however,  insisted  by  counsel  that  these 
charges  stand  on  the  same  footing  as  alimony  and  mainte- 
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nance,  and  that,  as  the  homestead  may  be  subjected  to  the 
payment  of  maintenance  and  alimony,  so  it  may  be  to  attor- 
ney's fees  and  costs  incurred  by  the  Avife  in  securing  alimony 
and  maintenance.  It  may  be  conceded,  although  that  ques- 
tion is  not  presented  by  this  court,  although  where  the  wife 
is  awarded  maintenance  pending  a  divorce  suit,  or  alimony 
upon  its  termination,  that  the  land  of  the  husband  as  be- 
tween these  two  alone  can  be  subjected  to  the  payment  of  it, 
although  claimed  as  a  homestead.  The  exception  in  favor  of 
a  claim  of  this  nature  may  be  put  upon  the  ground  that  the 
wife  '^**^  is  entitled  to  an  interest  in  the  homestead  as  it  is 
partially  at  least  set  apart  as  exempt  for  her  use  and  bene- 
fit as  a  member  of  the  family;  and  so,  when  the  husband  has 
compelled  her  to  abandon  his  home,  and  by  his  wrongful 
act  deprived  her  of  the  enjoyment  of  it,  he  should  not  be 
allowed  to  hold  the  whole  of  it  as  against  her  claim  for 
maintenance  or  alimony.  In  this  connection,  however,  it  is 
w^ell  to  notice  that  although  in  Tyler  v.  Tyler,  99  Ky.  31,  17 
Ky.  Law  Rep.  1311,  34  S.  W.  898,  the  court  held  that  under 
a  judgment  for  alimony  the  husband  might  be  devested  of 
his  fee  simple  title  to  real  estate  by  a  sale  under  execution, 
yet  this  cannot  be  done  where  it  is  sought  only  to  recover 
maintenance,  as  section  2123  of  the  Kentucky  Statutes  pro- 
vides in  part  that,  although  the  court  may  make  orders  for 
the  maintenance  of  the  wife  and  child,  "no  such  order  of 
maintenance  of  children  or  allotment  in  favor  of  the  wife 
shall  devest  either  party  of  the  fee  simple  title  to  real  es- 
tate." 

But  there  is  a  wide  distinction  between  court  costs  and 
attorney's  fees  and  maintenance  or  alimony.  The  attor- 
ney's fees  and  costs  are  allowed  by  the  statute  as  a  claim 
against  the  husband  in  favor  of  the  attorney  and  officers 
rendering  the  service  to  the  wife.  They  are  not  different 
from  any  other  claim  that  might  be  presented  against  the 
husband,  nor  is  a  judgment  rendered  for  them  of  higher 
dignity  than  a  judgment  rendered  for  any  other  debt;  and 
there  does  not  appear  to  be  any  good  reason  why  the  hus- 
band should  not  be  allowed  a  homestead  against  these 
demands.  The  homestead  is  allowed  to  an  actual  bona  fide 
housekeeper  with  a  family,  and  by  the  terms  of  the  Ken- 
tucky Statutes,  section  1702,  it  cannot  be  subjected  to  the 
payment  of  any  debt  except  one  created  by  a  mortgage  or 
purchase  money  lien,  or  growing  '*^^  out  of  a  liability  exist- 
ing prior  to  the  purchase  of  the  land,  or  the  erection  of 
improvements  thereon.  It  will  thus  be  seen  that  the  statute 
is  broad  enough  to  save  the  homestead  even  as  against 
maintenance  or  alimony  adjudged  the  wife.  But,  to  enable 
the  wife  to  participate  in  the  homestead,  we  think  the 
statute  should  be  so  construed  as  to  permit  her  when  aban- 
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doned  to  share  in  tlie  enjoyment  of  it,  and  this  can  only  be 
done  by  setting  apart  for  her  use  a  portion  of  it  for  main- 
tenance, or  devesting  him  of  title  to  so  much  of  it  as  may  be 
necessary  to  satisfy  the  alimony  awarded.  Whether  or  not 
the  court  would  subject  the  whole  of  the  homestead  or  any 
part  of  it  to  the  satisfaction  of  a  judgment  in  favor  of  the 
wife  for  alimony  or  maintenance,  if  the  rights  of  children 
were  involved,  we  need  not  express  any  opinion.  It  is 
sufficient  for  the  purpose  of  the  question  before  us  to  say 
that  as  between  husband  and  wife  alone,  the  husband  will 
not  be  permitted  to  abandon  his  wife  or  refuse  to  contribute 
to  her  support,  and  then  hold  as  against  her  claim  for 
maintenance  or  alimony  land  under  the  pretense  that  he  is 
entitled  to  it  as  a  homestead.  But  we  are  not  disposed  to 
so  enlarge  by  judicial  construction  the  exceptions  contained 
in  the  homestead  statute  as  to  subject  the  homestead  to  the 
satisfaction  of  a  judgment  rendered  for  attorney's  fees  and 
costs. 

Wherefore  the  judgment  is  reversed,  with  directions  to 
proceed  in  conformity  with  this  opinion. 


TTie  Power  of  a  Court  to  Make  Alimony  a  Special  Lien  upon  a  Home- 
stead is  discussed  in  the  note  to  Harding  v.  Harding,  102  Am.  St. 
Eep.  709.  Where  the  law  provides  that  a  homestead  is  exempt, 
"except  as  otherwise  provided  in  these  statutes,"  but  also  provides 
that  in  an  action  for  divorce  where  alimony  is  allowed  the  court 
"may  impose  the  same  as  a  charge  upon  any  specific  real  estate  of 
the  party  liable,"  the  homestead  of  a  husband  may  be  charged  with 
a  lien  for  alimony:  Schultz  v.  Schultz,  133  Wis.  125,  126  Am.  St. 
Eep.  934. 

The  Liability  of  a  Hushand  for  the  Fees  of  an  Attorney  whom  his 
wife  employs  to  obtain  a  divorce  is  considered  in  the  note  to  Wana- 
maker  v.  Weaver,  98  Am.  St.  Eep.  637.  It  has  been  held  that  a 
husband  is  not  liable  for  counsel  fees  incurred  by  his  wife  in  bring- 
ing a  suit  for  divorce,  which  she  dismisses  without  the  consent  of  the 
attorney:  Humphries  v.  Cooper,  55  Wash.  376,  133  Am.  St.  Eep. 
1036,  and  see  th«  cases  cited  in  the  cross-reference  note  thereto. 
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LOUISVILLE  AND  NASHVILLE  RAILROAD  COMPANY 

V.  MILLER. 

[134  Ky.  716,  121  S.  W.  648.] 

EATIiROAD  CEOSSINGr— Negligence  of  Traveler.— The  "Stop, 
Look  and  listen"  rule  does  not  apply  where  railway  tracks  are  in 
constant  use  by  the  public  at  such  a  place  as  a  station.  And  if  a 
person  there  steps  upon  the  track  without  looking,  and  is  struck  by 
a  train,  it  is  a  question  for  the  jury  whether  he  exercised  ordinary 
care,  if  the  train  was  running  at  a  dangerous  rate  of  speed,  or  timely 
warning  of  its  approach  was  not  given,  or  a  proper  lookout  not  main- 
tained,    (p.  437.) 

RAILROAD  CROSSING — Duty  to  Regulate  Speed  and  Give 
Warning. — It  is  the  duty  of  a  railroad  company  at  a  station  where 
its  tracks  are  in  constant  use  by  the  public  to  keep  a  lookout,  to  run 
at  a  reasonable  speed,  and  to  give  timely  warning  of  the  approach 
of  engines  or  trains,     (p.  437.) 

RAUiEOAD  CROSSING. — A  Person  About  to  Cross  a  Railroad 
Track  at  a  station  is  not  required  to  assume  that  the  railroad  com- 
pany will  neglect  its  duty  to  keep  a  lookout,  run  its  trains  at  a  rea- 
sonable speed,  and  give  warning  of  their  approach,     (p.  437.) 

RAILROAD  CROSSING — Assumption  of  Safety  by  Traveler. — 
Where  a  railroad  company  omits  its  duty  to  run  at  a  reasonable  rate 
at  a  station,  keep  a  lookout,  and  give  warning  of  the  approach  of 
trains,  and  a  person,  who  relies  on  the  presumption  that  the  track  is 
safe,  steps  thereon  and  is  struck  by  a  train,  the  primary  negligence 
is  on  the  part  of  the  railroad  company,  and  it  cannot  be  exonerated 
if  he  exercised  such  care  as  may  be  reasonably  expected  of  an  or- 
dinarily prudent  person  under  the  circumstances,     (p.  438.) 

RAILROAD  CROSSING — Gross  Negligence — Exemplary  Dam- 
ages.— A  person  struck  by  a  train  while  crossing  the  track  is  not 
entitled  to  a  submission  of  the  question  of  gross  negligence  to  the 
jury,  nor  to  a  recovery  for  exemplary  damages,  because  the  train 
was  running  at  a  rapid  rate  and  without  warning,  if  the  accident 
occurred  in  the  early  morning  when  there  was  little  travel  and  the 
danger  not  imminent,     (p.  438.) 

RAILROAD  CROSSING — ^Duty  of  the  Company  at  Stations. — 
A  railroad  company  is  not  required  to  so  operate  its  trains  at  stations 
as  to  stop  them  in  case  of  necessity  before  injury  to  persons  crossing 
the  track.  It  is  required  to  exercise  only  ordinary  care  at  such 
places,     (p.  438.) 

RAILROAD  CROSSING — Injury  to  Traveler — Instruction. — It 
is  error  to  submit  to  the  jury  the  question  whether  those  in  charge  of 
a  train  could  by  ordinary  care  have  known  of  the  peril  of  a  traveler 
in  time  to  avoid  injury  to  him,  if  he  stepped  upon  the  track  just 
in  front  of  the  approaching  engine,     (p.  439.) 

RAILROAD  CROSSING. — It  is  the  Duty  of  a  Person  About  to 
Cross  a  railroad  track  to  use  such  care  as  may  usually  be  expected 
of  an  ordinarily  prudent  person  to  learn  of  the  approach  of  trains 
or  engines,     (pp.  437,  439.) 

Chapeze  &  Wade,  for  tlie  appellee. 

''^^  HOBSON,  J.    Lebanon  Junction  is  a  town   of   about 
fourteen  hundred  people,  situated  at  the  junction  of  the 
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Knoxville  Branch  of  the  Louisville  and  Nashville  Railroad, 
with  the  main  line.  The  Knoxville  Branch  leaves  the  main 
line  a  short  distance  north  of  the  passenger  depot,  which  is 
located  between  the  main  line  and  the  Knoxville  Branch. 
Just  south  of  the  station  the  company  maintains  large  coal- 
bins  on  the  east  side  of  the  main  line.  East  of  the  depot 
and  only  a  few  feet  from  it  a  track  runs  through  the  depot 
platform,  known  as  the  "coal-bin  track,"  and  used  to  take 
cars  up  to  the  bins  which  are  elevated  something  like  forty 
feet  above  the  level  of  the  station.  An  engine  coming  down 
this  track  from  the  bins  descends  a  considerable  incline.  On 
the  morning  of  January  14,  1908,  about  6  o'clock,  John 
Miller,  who  worked  for  the  company  in  the  round-house 
located  on  the  Knoxville  Branch  east  of  the  station,  was 
going  home  to  his  house  on  the  west  side  of  the  main  line. 
He  worked  at  night  and  got  off  at  6  o'clock  in  the  morning. 
He  came  along  the  Knoxville  Branch  track  until  he  got 
opposite  the  depot,  when  he  started  across  the  platform  to 
the  depot.  As  he  stepped  upon  the  coal-bin  track  he  was 
struck  by  an  engine  coming  out  on  the  track.  Two  of  his 
ribs  were  broken,  and  one  kidney  was  dislocated,  and  is  now 
described  as  a  floating  kidney.  He  was  also  bruised  and 
injured  about  the  head  and  back.  At  the  time  he  was  struck 
his  attention  was  attracted  to  a  freight  train  passing  on  the 
main  track.  He  did  not  look  up  the  incline  before  stepping 
on  that  track.  The  proof  for  him  tended  to  show  that  the 
engine  was  running  very  rapidly ;  that  no  lookout  was  main- 
tained upon  it,  and  no  signals  of  its  approach  given.  I'he 
proof  for  the  defendant  was,  in  effect,  that  the  men  in  charge 
of  the  engine  were  running  at  a  reasonable  speed  and  on 
the  lookout,  but  that  Miller  came  on  the  ''^^  track  so  close 
to  the  engine  that  they  could  not  see  him;  that  the  bell  was 
ringing  automatically,  and  had  been  so  ringing  from  the 
time  the  engine  started  at  the  top  of  the  incline.  This  situa- 
tion is  shown  approximately  by  the  following  map,  Miller 
being  hurt  near  the  point  A. 
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''^^  The  defendant  moved  the  court  to  instruct  the  jurj-- 
peremptorily  to  find  for  it.  The  court  overruled  the  motion, 
and  instructed  the  jury  as  follows: 

**1.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  injuries  to  plaintiff  complained  of  in 
the  petition  resulted  from  or  were  caused  by  the  negligence 
of   defendant,   its   agents,    servants,   or   employes   operating 
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managing  and  controlling  the  engine  and  tender  of  defend- 
ant which  struck  plaintiff,  if  he  was  struck,  then  they  should 
find  for  plaintiff  such  damage  as  they  believe  from  the  evi- 
dence will  fairly  and  reasonably  compensate  him  for  any 
physical  and  mental  pain  and  anguish  he  has  sustained  or 
suffered,  if  any,  or  that  the  jury  from  the  evidence  may  be- 
lieve he  is  reasonably  certain  to  hereafter  sviffer  and  for  any 
permanent  impairment  of  his  power  to  earn  money,  not  ex- 
ceeding fifteen  thousand  dollars,  the  amount  claimed  in  the 
petition.  And,  if  they  shall  believe  from  the  evidence  that 
plaintiff's  injuries  and  suffering,  if  any,  were  the  result  of 
gross  negligence  upon  the  part  of  defendant  or  its  said 
employes,  then,  in  addition  to  compensatory  damages,  they 
may  find  for  him  such  sum  in  punitive  damages  as  from  all 
the  evidence  in  the  case  they  may  deem  proper,  not  in  all  to 
exceed  the  sum  of  fifteen  thousand  dollars  sued  for. 

"2.  The  court  instructs  the  jury  that  where  a  railroad 
track  funs  through  a  populous  community  along  or  across 
streets,  where  from  the  nature  of  things  persons  may  reason- 
ably be  expected  at  any  time,  it  is  the  duty  of  those  in 
charge  of  trains  or  engines  to  signal  by  blowing  the  whistle 
or  ringing  the  bell,  and  to  so  operate  them  at  a  speed  which 
has  the  train  or  engine  under  control,  and  keep  such  a  look- 
out as  will  enable  the  operators  to  give  timely  warning 
"^^^  of  the  approach  of  said  trains  or  engines,  as  well  as  to 
stop  them  in  case  of  necessity  before  injury  has  been  in- 
flicted. 

"3.  Gross  negligence,  as  used  in  the  instruction,  means 
the  absence  of  slight  care. 

"4.  By  'ordinary  care,'  as  used  in  these  instructions,  is 
meant  such  care  as  is  usually  observed  by  ordinarily  careful 
persons  under  the  same  or  similar  circumstances  as  those 
proven  in  this  case. 

"5.  The  jury  are  instructed  that  plaintiff  cannot  recover 
in  this  case  if  the  injuries  to  plaintiff  set  out  and  complained 
of  in  the  petition  could  not  have  occurred  but  for  plaintiff's 
own  negligence ;  and,  if  the  jury  believe  from  the  evidence 
that  the  injuries  complained  of  by  plaintiff  were  caused  by 
and  resulted  from  his  own  negligence,  then  they  should  find 
for  the  defendants,  unless  defendant's  agents,  servants,  and 
employes  operating,  managing,  and  controlling  the  engine 
and  tender  which  struck  plaintiff,  if  he  was  struck,  could 
by  ordinary  care  have  known  of  the  peril  in  which  plaintiff's 
negligence  had  placed  him,  and  thereafter  failed  to  observe 
reasonable  care  to  avoid  the  injuries  which  ensued  to  plain- 
tiff, if  he  was  injured. 

"6.  The  court  instructs  the  jury  that  it  was  plaintiff's 
duty  in  crossing  defendant's  track  to  use  ordinary  care,  and 
to  look  out  to  discover  an  approaching  train  or  engine;  and, 
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if  he  failed  to  do  so,  and  was  injured  in  consequence  thereof, 
they  should  find  for  defendant,  unless  defendant's  agents 
operating  the  train  or  engine  which  struck  plaintiff,  if  he 
was  struck,  could  by  ordinary  care  have  known  of  the  peril 
in  which  plaintiff's  negligence  had  placed  him,  if  he  was 
negligent,  and  thereafter  failed  to  observe  reasonable 
''^^  care  to  avoid  the  injuries  which  ensued  to  plaintiff,  if 
he  was  injured,  in  which  event  they  vnll  find  for  plaintiff 
and  allow  him  damages  as  set  out  in  instruction  No.  1." 

It  is  earnestly  insisted  that  the  court  should  have  in- 
structed the  jury  peremptorily  to  find  for  the  defendant 
because  Miller  did  not  look  up  the  track  before  walking 
upon  it.  The  place  where  he  was  struck  was  in  constant  use 
by  the  public.  It  was  within  the  station  platform  and  a 
part  of  it.  At  such  places  it  is  incumbent  upon  the  railway 
company  to  anticipate  the  presence  of  persons,  and  to  exer- 
cise ordinary  care  for  their  safety.  The  rule  "stop,  look, 
and  listen"  has  not  been  adopted  in  this  state.  On  the  con- 
trary, we  have  uniformly  held  that  at  places  like  this  it  is 
a  question  for  the  jury  whether  the  traveler  exercised  ordi- 
nary care  where  the  train  is  run  at  a  dangerous  rate  of  speed, 
or  timely  warning  of  its  approach  is  not  given,  or  a  proper 
lookout  is  not  maintained:  Crowley  v.  Louisville  &  N.  R.  Co., 
21  Ky.  Law  Rep.  1434.  55  S.  W.  434;  Louisville  &  N.  R.  R. 
Co.  V.  Lowe,  118  Ky.  260,  25  Ky.  Law  Rep.  2317,  80  S.  W. 
768,  65  L.  R.  A.  122 ;  Louisville  &  N.  R.  R.  Co.  v.  Lucas,  120 
Ky.  359,  27  Ky.  Law  Rep.  769,  86  S.  W.  682;  Davis  v.  Louis- 
ville etc.  R.  Co.,  30  Ky.  LaAV  Rep.  172,  97  S.  W.  1122; 
Perkins  v.  Chesapeake  &  0.  Ry.  Co.,  123  Ky.  299,  29  Ky. 
Law  Rep.  660,  94  S.  W.  636;  Louisville  &  N.  R.  R.  Co.  v. 
McNary's  Admr.,  128  Ky.  408,  129  Am.  St.  Rep.  308,  32  Ky. 
l^aw  Rep.  1266,  108  S.  W.  898,  17  L.  R.  A.,  N.  S.,  224. 

The  ease  before  us  cannot  be  distinguished  from  those 
cited,  and  under  the  rule  there  laid  down  the  court  properly 
refused  to  instruct  the  jury  peremptorily  to  find  for  the 
defendant. 

It  is  incumbent  upon  the  person  crossing  the  railroad 
track  to  exercise  ordinary  care  for  his  own  '^^^  safety. 
But  what  will  be  ordinary  care  in  such  cases  is  a  question 
dependent  on  a  number  of  circumstances  on  which  persons 
of  like  intelligence  and  judgment  may  differ.  It  is  the  duty 
of  the  railroad  company  to  keep  a  lookout  at  such  places,  to 
run  at  a  reasonable  rate  of  speed,  and  to  give  timely  warning 
of  the  approach  of  engines  or  trains.  A  person  who  is  about 
to  cross  the  track  is  not  required  to  assume  that  the  railroad 
company  will  neglect  its  duty,  and  that  the  customary  pre- 
cautions for  the  safety  of  the  public  will  not  be  taken. 
When  these  precautions  are  omitted,  and  a  person  who  relied 
on  the  presumption  that   the   track  was   safe  is  hurt,  the 
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primary  negligence  is  on  the  part  of  the  railroad  company, 
and  it  should  not  be  exonerated  where  he  exercised  such  care 
as  may  be  reasonably  expected  of  an  ordinarily  prudent  per- 
son under  the  circumstances.  If  no  warning  is  given,  a 
person  will  sometimes  walk  on  a  railroad  track  before  he  is 
conscious  that  he  is  near  it.  Though  exercising  ordinary 
care,  he  may  at  times  be  misled  by  appearances.  So  it  is 
that  for  the  protection  of  life  at  those  places  where  the  pres- 
ence of  persons  on  or  about  the  track  is  to  be  anticipated 
those  operating  trains  and  engines  are  required  to  give 
reasonable  warning  of  their  approach,  keep  a  lookout,  and 
so  operate  them  that  these  will  not  be  unavailing.  The 
sacredness  of  human  life  does  not  permit  a  less  stringent 
rule.  The  whole  burden  is  not  to  be  placed  on  the  traveler. 
But,  when  he  is  led  to  believe  the  way  is  clear  by  the  con- 
duct of  the  railroad  company,  he  may  recover  if  he  exercises 
ordinary  care ;  and  this,  like  other  questions,  depending  on  a 
number  of  circumstances,  varying  in  importance,  according 
to  their  relation  to  other  facts,  is  ordinarily  a  question  for 
the  jury. 

''^^  But  in  view  of  the  fact  that  the  accident  occurred 
about  6  o'clock  in  the  morning  in  January,  and  the  condi- 
tion of  things  at  the  time,  there  was  not  enough  in  the 
evidence  to  warrant  an  instruction  on  punitive  damages,  and 
the  latter  part  of  instruction  No.  1  should  have  been  omitted. 
It  was  a  place  where  the  presence  of  persons  should  be 
reasonably  anticipated,  but  at  that  time  in  the  morning  there 
would  be  less  travel  than  during  business  hours,  and  the 
danger  to  others  so  early  in  the  morning  would  not  be  so 
imminent  as  to  warrant  the  submission  of  gross  negligence 
to  the  jury. 

Instruction  2  requires  the  railroad  company  at  such  places 
to  so  operate  its  trains  and  engines  as  to  stop  them  in  case 
of  necessity  before  injury  has  been  inflicted.  This  goes  too 
far.  The  company  is  only  required  to  exercise  ordinary  care 
at  such  places.  If  the  plaintiff  came  on  the  track  so  close  to 
the  engine  that  his  injury  could  not  have  been  avoided  by 
ordinary  care,  the  defendant  is  not  liable;  and  to  make  it 
liable  in  all  cases  where  it  fails  to  keep  such  lookout  or  to 
run  at  such  speed  as  to  stop  in  case  of  necessity  before  injury 
has  been  inflicted  would  be  practically  to  make  it  an  insurer 
at  such  places.  In  lieu  of  instruction  No.  2,  the  court  should 
have  told  the  jury  that,  where  a  railroad  track  runs  through 
a  populous  community  along  or  across  streets  or  other  public 
places  where  the  presence  of  persons  on  the  track  may  be 
reasonably  anticipated,  it  is  the  duty  of  those  in  charge  of 
the  trains  or  engines  to  keep  a  lookout,  to  give  timely  warn- 
ing by  bell  or  whistle  of  their  approach,  and  to  operate  them 
at  such  speed  and  under  such  control  as  ordinary  care  for 
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the  safety  of  such  persons  requires.  Instruction  No.  3 
should  be  omitted. 

''^^  Instructions  Nos.  5  and  6  are  erroneous,  in  that  they 
submit  to  the  jury  the  question  whether  those  in  charge  of 
the  train  saw,  or  could  by  ordinary  care  have  known  of,  the 
plaintiff's  peril  in  time  to  avoid  the  injury  to  him.  It  is 
evident  from  all  the  proof  that  the  plaintiff  stepped  upon  the 
track  just  in  front  of  the  engine,  and  was  struck  before  he 
could  step  off  it.  He  was  so  close  to  the  engine  manifestly 
that  those  in  charge  of  it  could  do  nothing  for  his  safety 
after  his  danger  was  discovered  or  could  have  been  discov- 
ered. In  eases  of  this  sort  such  a  qualification  to  the 
instruction  is  improper :  Louisville  &  N.  R.  R.  Co.  v.  Joshlin, 
33  Ky.  Law  Rep.  513,  110  S.  W.  382 ;  Louisville  &  N.  R.  R. 
Co.  V.  Veach's  Admr.,  129  Ky.  775,  112  S.  W.  869. 

In  lieu  of  instructions  Nos.  5  and  6,  the  court  on  another 
trial  will  instruct  the  jury  that  it  was  the  duty  of  Miller  on 
approaching  the  track  to  use  such  care  as  may  be  usually 
expected  of  an  ordinarily  prudent  person  to  learn  of  the 
approach  of  the  engine,  and  keep  out  of  its  way,  and  that, 
if  he  failed  to  exercise  such  care  and  but  for  this  would  not 
have  been  injured,  the  law  is  for  the  defendant,  and  the  jury 
should  so  find,  even  though  they  may  believe  from  the  evi- 
dence that  the  defendant's  employes  were  negligent  as  set 
out  in  instruction  No.  1. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


The  Duty  of  a  Baihvay  Company  to  Modify  Its  Speed,  Maintain  a 
LooTcout,  and  give  warning  of  approaching  trains  in  cities  and  populous 
localities,  is  discussed  in  the  recent  cases  of  Haley  v.  Missouri  Pac. 
Ky.  Co.,  197  Mo.  15,  114  Am.  St.  Eep.  743;  Serano  v.  New  York 
Cent.  etc.  E.  E.  Co.,  188  N.  Y.  156,  117  Am.  St.  Eep.  833;  Louisville 
&  Nashville  etc.  E.  E.  Co.  v.  McNary's  Admr.,  128  Ky.  408,  129 
Am.  St.  Eep.  308,  and  cases  cited  in  the  cross-reference  note  thereto. 

The  Failure  to  Look  and  Listen  Before  Crossing  a  Railroad  Track  is 
regarded  by  some  authorities  as  negligence  as  a  matter  of  law:  Price 
v.  Ehode  Island  Co.,  28  E.  I.  220,  125  Am.  St.  Eep.  736,  and  see 
cases  cited  in  the  cross-reference  note  thereto.  It  is  believed,  how- 
ever, that  this  is  too  strict  a  rule,  especially  at  places  where  people 
are  accustomed  to  cross  the  track  frequently:  Louisville  etc.  E.  E. 
Co.  V.  McNary's  Admr.,  128  Ky.  408,  129  Am.  St.  Eep.  308,  and  eases 
cited  in  the  cross-reference  note  thereto.  Said  Judge  Settle  in  the 
recent  case  of  Chesapeake  &  Ohio  Ey.  Co.  v.  Patrick,  135  Ky.  506, 
122  S.  W.  820:  "Although  repeatedly  urged  to  do  so,  this  court  has 
never  given  its  approval  to  the  doctrine  that  one  having  a  right  to 
cross  or  go  upon  a  railroad  track  shall,  before  doing  so-,  stop,  look 
or  listen,  to  discover  whether  a  train  is  approaching  or  is  so  near  at 
hand  as  to' make  it  unsafe  to  himself  to  do  so;  for,  as  said  in  Eamsey 
v.  Louisville  etc.  Ey.,  89  Ky.  99,  12  Ky.  Law  Eep.  550,  20  S.  W.  162: 
^It  would  be  unreasonable  to  require  of  persons  passing  daily  on  foot 
or  in  vehicles  along  a  public  street  in  a  populous,  busy  city  or  town, 
to  stop  at  a  railroad  crossing  in  order  to  listen  or  look  up  and  down 
a  track,  sometimes  visible  but  a  short  distance,  to  ascertain  whether 
a  train  is  approaching,  when  they  can  without  doing  so  have  com- 
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parative  security  against  inconvenience  and  injury  by  a  reduction 
of  the  speed  of  trains,  and  easily  and  certainly  warned  of  its  ap- 
proach by  the  bell  or  whistle':  Louisville  &  N.  E.  R.  Co.  v.  Lucas' 
Admr.,  30  Ky.  Law  Eep.  359,  98  S.  W.  308;  Kentucky  Central  Ey. 
Co.  V.  Smith,  93  Ky.  449,  14  Ky.  Law  Eep.  455,  20  S.  W.  392,  18  L. 
R.  A.  63;  Louisville  &  N.  E.  E.  Co.  v.  Price's  Admr.,  25  Ky.  Law 
Eep.  1038,  76  S.  W.  836.  We  do  not  mean  to  be  understood  as  hold- 
ing that  one,  in  crossing  or  going  upon  a  railroad  track,  where  he  is 
entitled  to  go  or  be,  should  neglect  the  use  of  his  faculties  or  fail 
to  exercise  any  reasonable  precaution  that  would  enable  a  person  of 
ordinary  prudence,  under  the  circumstances,  to  discover  the  approach 
or  presence  of  a  moving  train,  and  thereby  prevent  injury  to  his 
person,  but  simply  to  declare  that  he  need  not  stop  to  look  or  listen 
before  thus  venturing,  in.  order  to  discover  whether  a  train  is  ap- 
proaching." 


GROW  V.  GROW. 

[134  Ky.  816,  121  S.  W.  654.] 

DIVORCE — Cruelty — Rough,  Coarse  Conduct — For  a  man  to  be 
rude  to  his  wife,  frequently  speaking  to  her  in  a  rough,  coarse  man- 
ner, or  refusing  to  speak  to  her  when  occasion  requires,  and  showing 
an  utter  disregard  for  her  opinions  and  feelings,  even  in  the  presence 
of  their  children,  friends  and  strangers,  amounts  to  cruelty  war- 
ranting a  divorce,     (pp.  441,  443.) 

DIVORCE — Cruelty — Evidence  in  Defense. — In  an  action  by  a 
wife  for  divorce  on  the  ground  that  her  husband  is  rough,  coarse  and 
rude,  frequently  humiliating  and  insulting  her  in  the  presence  of 
others,  it  is  no  defense  that  when  she  married  him  she  must  have 
known  that  he  was  a  man  of  rough  exterior  and  blunt  speech,  (p. 
442.) 

DIVORCE — Cruelty — Evidence  in  Defense. — In  an  action  by  a 
wife  for  divorce  on  the  ground  of  cruelty,  evidence  is  inadmissible 
that  at  times  she  has  quarreled  with  her  son  by  a  former  marriage, 
(p.  443.) 

DIVORCE — Return  of  Property  to  Husband. — Where  a  wife  is 
granted  a  divorce  and  given  the  custody  of  her  property,  it  is  proper 
to  award  the  husband  a  sum  equal  to  the  value,  with  interest,  of 
personal  property  which  he  brought  to  her  farm  at  the  time  of  their 
marriage,     (p.  443.) 

W.  I.  Williams,  for  the  appellant. 

Wm.  Herndon,  for  the  appellee. 

^^"^  LASSING,  J.  This  is  an  appeal  from  a  Judgment  of 
the  Garrard  circuit  court  refusing  to  divorce  the  appellant, 
Peaehie  B.  Grow,  from  her  husband,  Francis  Breckinridge 
Grow,  The  petition  seeking  the  divorce  alleges  that  they 
were  married  in  1904,  and  that  for  some  time,  find  particn- 
larly  during  the  six  months  next  preceding  the  filing  of  her 
suit,  her  husband  behaved  toward  her  in  such  a  cruel  and 
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inhuman  manner  as  to  indicate  on  Ms  part  a  settled  aversion 
to  her,  and  to  permanently  destroy  her  peace  and  happiness 
of  mind. 

The  proof  shows  that  each  had  theretofore  been  married, 
and  that  the  defendant  is  the  brother  of  plaintiff's  first 
husband.  By  her  first  marriage  she  had  three  children,  all 
boys,  and  at  the  date  of  this  marriage  these  boys  were  about 
grown.  The  defendant,  so  far  as  the  record  shows,  had  but 
one  child  by  his  foi-mer  marriage,  a  girl,  who  at  the  com- 
mencement of  this  litigation  w^as  about  twelve  years  of  age. 
No  children  were  born  of  this  marriage.  The  plaintiff  at 
the  death  of  her  husband  was  the  owner  of  a  farm  of  some 
one  hundred  and  fifteen  acres,  worth  perhaps  seven  thousand 
dollars,  where  she  and  two  of  her  children  were  living,  sur- 
rounded by  such  home  comforts  as  might  be  expected  upon 
a  farm  of  that  size  and  character.  The  defendant  is  shown 
to  have  been  a  man  of  little  means,  his  entire  estate  consist- 
ing of  some  four  hundred  dollars'  worth  of  personalty. 
After  their  marriage  they  lived  upon  her  farm,  the  defendant 
taking  the  active  management  and  control  thereof,  and  thus 
matters  continued  from  that  time  until  their  separation  in 
May,  1908.  The  evidence  shows  that  beginning  shortly 
after  their  marriage  the  defendant  was  rude  to  his  wife, 
frequently  speaking  to  her  in  a  rough,  coarse  manner,  and 
showed  an  *^*  utter  disregard  for  her  opinions  and  feelings. 
He  resented  any  effort  on  her  part  to  have  a  voice  in  the 
management  of  her  property,  and  frequently  in  the  presence, 
not  only  of  their  children  and  their  immediate  neighbors 
and  friends,  but  of  strangers,  behaved  toAvard  her  in  such  a 
manner  as  to  bring  the  blush  of  shame  to  her  cheeks  and 
tears  to  her  eyes.  He  would  tell  her  to  shut  her  mouth,  a^nd, 
according  to  the  testimony  of  two  witnesses,  curse  and  abuse 
her.  When  she  was  not  treated  in  the  manner  above  indi- 
cated, he  would  at  times  refuse  to  answer  questions  which 
she  would  ask  him,  and  utterly  ignored  her  and  her  wishes 
as  expressed  to  him,  and,  according  to  many  of  the  wit- 
nesses, he  seemed  to  invariably  adopt  one  of  two  courses  to- 
ward his  wife  when  in  the  presence  of  others,  either  to  speak 
to  her  in  such  a  way  as  to  indicate  that  he  entertained  an 
utter  contempt  for  her  and  her  opinions,  or  else  refused  to 
recognize  or  speak  to  her  at  all,  when  both  the  occasion  and 
her  conversation  required  that  he  should  speak.  All  of  the 
witnesses  for  both  plaintiff  and  defendant  testify  that  he 
was  a  rough,  coarse  man,  who  seemed  to  think  it  smart  to 
''cut  monkey  shines,"  as  the  witnesses  describe  it. 

The  most  that  is  offered  in  the  record  in  palliation  or  de- 
fense of  his  conduct  is  the  testimony  of  some  of  his  witnesses, 
who  say  that  they  were  occasionally  at  the  Grow  home  and 
saw  no  evidence  of  misconduct  on  his  part,  although  they, 
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too,  testified  that  he  had  a  roiisrh,  curt  way  of  talking. 
Some  of  them  testified  that  he  had  always  talked  and  acted 
in  this  way.  From  this  it  is  argued  that  his  wife  must  have 
known  when  she  married  him  what  kind  of  a  man  he  was, 
and  been  familiar  with  the  fact  that  he  had  a  rough,  curt 
way  of  speaking,  and  for  this  reason  that  she  ^^^  may  not 
now  complain.  To  this  line  of  argument,  however,  we  can- 
not subscribe.  She  may  have  regarded  him  as  a  diamond  in 
the  rough,  but  she  certainly  would  not  have  married  him 
had  she  thought,  or  even  dreamed,  that  he  would  have 
treated  her  in  the  way  and  manner  in  which  the  record 
shows  he  has  habitually  done  since  their  honeymoon  began 
to  wane.  The  fact  that  a  man  has  a  rough  exterior  and  a 
plain,  blunt  way  of  speaking  does  not  justify  the  conclusion 
that  he  is  lacking  in  those  finer  attributes — affection,  con- 
sideration and  attention — that  go  to  make  up  the  happiness 
of  every  married  woman's  life.  She  had  a  right  to  expect 
that,  even  though  uneducated  and  rough,  he  would  at  least 
treat  her  kindly,  and  with  that  degree  of  consideration  which 
every  wife  deserves  at  the  hands  of  her  husband.  In  this 
it  appears  that  she  was  mistaken,  for  he  did  neither,  and 
although  she  evidently  realized  soon  after  their  marriage 
the  mistake  she  had  made,  she  tried  to  make  the  best  of  a 
bad  bargain  and  get  along  with  him,  for,  as  one  neighbor 
expressed  it,  "she  bore  up  under  his  mistreatment  better 
than  anyone  I  ever  saw,"  and,  although  she  was  frequently 
put  to  shame  and  deeply  humiliated  by  the  conduct  of  her 
husband  toward  her  in  the  presence  of  others,  she  bore  it 
all  with  commendable  fortitude  until  finally,  when  forbear- 
ance ceased  to  be  a  virtue  and  she  could  stand  it  no  longer, 
she  asked  the  chancellor  to  relieve  her  from  her  unhappy 
lot. 

The  bonds  of  matrimony  should  not  be  severed  and  the 
lionie  broken  up  for  slight  or  trivial  causes,  but  no  woman 
should  be  required  to  live  with  a  man  whose  conduct  day 
by  day  toward  her  is  such  as  to  indicate  that  he  has  no 
respect  for  her,  no  consideration  for  her  wishes,  and  no 
regard  for  her  feelings.  ^^®  When  he  habitually  behaves 
toward  her  in  a  rough,  rude  and  insulting  manner,  humili- 
ates her  upon  any  and  all  occasions,  and  without  cause  is 
cross,  rude  and  unkind  to  her,  she  should  not  be  required 
to  live  with  him,  and  this  is  especially  true  when  this  treat- 
ment of  her  and  conduct  on  the  part  of  her  husband  toward 
her,  as  in  the  case  at  bar,  is  shown  to  have  gradually  grown 
worse.  During  all  their  married  life,  as  between  the  plain- 
tiff and  her  husband,  she  is  not  shown  to  have  given  him 
a  cross  word  or  to  have  offered  him  the  slightest  excuse  to 
justify  him  in  treating  her  in  the  way  and  manner  in  which 
he  is  shown  to  have  done.     On  the  contrary,  it  is  shown  that 


Oct.  1909.]  Grow  v.  Grow.  443 

she  has  been  a  kind,  considerate,  and  so  far  as  may  be  under 
the  circumstances  existing,  an  affectionate  wife.  An  effort 
is  made  to  show  that  at  times  she  quarreled  with  her  sons, 
and  particularly  one  of  them,  because  he  was  not  inclined 
to  take  her  advice.  This  conduct  on  the  part  of  the  son 
may  have  been,  and  doubtless  was,  brought  about  in  a  large 
measure  by  the  example  which  his  stepfather  set  for  him. 
But  even  if  all  this  be  true,  it  offers  neither  justification 
nor  excuse  for  the  defendant's  conduct,  and  has  no  place 
in  our  consideration  of  this  case ,  our  inquiry  being  confined 
to  the  question  as  to  how  the  plaintiff  and  defendant  be- 
haved toward  each  other. 

We  are  of  opinion  that  the  record  abundantly  supports 
the  charge  that  the  defendant  behaved  toward  the  plaintiff, 
his  wife,  in  such  a  cruel  and  inhuman  manner  for  a  period 
of  time  covering  more  than  six  months  before  their  separa- 
tion as  to  indicate  a  settled  aversion  on  his  part  toward  her. 
That  such  conduct  as  is  portrayed  by  the  witnesses  was  cal- 
culated to  break  her  spirits  and  permanently  destroy  her 
®^^  peace  and  happiness  there  can  be  no  doubt.  On  this 
showing  the  chancellor  should  have  granted  her  an  absolute 
divorce  from  the  defendant,  and  given  her  the  custody  and 
control  of  all  her  property.  The  record  is  very  meager  as 
to  what  property  the  defendant  owned.  It  is  claimed  by 
his  counsel  in  his  brief  that  it  was  worth  about  four  hun- 
dred dollars  at  the  date  of  their  marriage.  Such  property 
as  he  had  he  is  entitled  to  have  returned  to  him,  with  its 
reasonable  and  fair  increase.  Conceding  that  at  the  date  of 
their  marriage  he  brought  to  the  place  personal  property 
of  the  value  of  four  hundred  dollars,  this,  if  kept  separate 
and  apart  from  his  wife's  property  and  loaned  at  the  usual 
and  customary  rate  of  interest,  would,  at  the  date  of  separa- 
tion have  been  worth  atout  five  hundred  dollars,  and  we 
are  of  opinion  that  the  chancellor  should  have  awarded  to  the 
defendant  five  hundred  dollars,  to  be  paid  by  the  plaintiff 
out  of  such  stocks  and  personalty  as  were  on  hand  at  the 
date  of  their  separation,  and  have  awarded  all  other  per- 
sonalty on  the  place  to  the  plaintiff. 

The  judgment  is  reversed  and  cause  remanded,  with  in- 
structions to  enter  a  judgment  in  conformity  with  this 
opinion. 

Cruelty  as  a  Ground  for  Divorce  is  the  subject  of  a  note  to  Eeinhard 
V.  Eeinhard,  65  Am.  St.  Kep.  69.  It  is  well  settled  that  cruelty,  as 
cause  for 'divorce,  is  not  confined  to  acts  of  personal  violence,  but 
includes  such  treatment  as  endangers  health  and  renders  cohabitation 
■intolerable:  Gardner  v.  Gardner,  104  Tenn.  410,  78  Am.  St.  Eep.  924; 
Campbell  v.  Campbell,  149  Mich.  147,  119  Am.  St.  Eep.  660;  Pfanne- 
becker  v.  Pfannebecker,  133  Iowa,  425,  119  Am.  St.  Eep.  608.  The 
habitual  use  of  profane  language  and  the  telling  of  obscene  stories 
by  a  woman  to  her  husband  in  the  presence  of  his  children  and  third 
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persons  may  constitute  ground  for  divorce,  where  his  characteristics 
are  such  that  this  course  of  conduct  causes  him  humiliation  and 
mental  suffering:  Mosher  v.  Mosher,  16  N.  D.  269,  125  Am.  St.  Eep. 
654.  And  evidence  of  a  wife,  corroborated  by  other  witnesses,  that 
her  husband  almost  continuously  called  her  vile  names  and  charged 
her  with  infidelity,  supports  a  divorce  on  the  ground  that  he  was 
guilty  of  personal  indignities  toward  her,  rendering  her  life  burden- 
some: Page  V.  Page,  43  Wash.  293,  117  Am.  St.  Eep.  1054.  But  the 
fact  that  a  husband  is  of  a  sullen,  morose  and  fretful  disposition, 
making  him  a  very  uncompanionable  man,  has  been  held  not  to  con- 
stitute cruel  and  inhuman  treatment:  Johnson  v.  Johnson,  107  Wis. 
186,  81  Am.  St.  Bep.  836. 


EVANS'    ADMINISTRATOR   v.  CUMBERLAND    TELE- 
PHONE AND  TELEGRAPH  COMPANY, 

[135  Ky.  66,  121  S.  W.  959.] 

TELEPHONE  COMPANY— Failure  to  Transmit  Message  to 
Physician. — Where  a  doctor  is  telephoned  for  to  attend  a  man  who 
has  been  wounded,  but  the  message  is  not  delivered,  and  the  man  dies 
without  medical  attendance,  the  negligence  of  the  telephone  company 
is  too  remote  to  constitute  the  proximate  cause  of  the  death,  (p. 
445.) 

ACTION. — A  Thing  not  Susceptible  of  Being  Proved  cannot  be 
made  the  basis  for  a  recovery  in  a  lawsuit.  That  would  be  to  base 
a  recovery  on  conjecture  alone,     (p.  445.) 

Lloyd  W.  Gates,  Edwards,  Ogden  &  Peak  and  S.  E.  De- 
haven,  for  the  appellant. 

Fairleigh,  Straus  &  Fairleigh,  for  the  appellee. 

^*  O'REAR,  J.  Ernest  Evans  sustained  an  accidental 
gunshot  wound  in  the  leg,  producing  considerable  hemorrhage. 
A  messenger,  who  was  dispatched  to  call  a  doctor,  applied  at 
a  pay  station  of  the  appellee,  and  asked  that  he  be  furnished 
telephone  connection  with  the  doctor's  residence,  offering  to 
pay  the  required  toll.  It  is  alleged  that  owing  to  the  negli- 
gence of  the  operator  there  was  a  failure  to  make  the  connec- 
tion with  the  doctor's  telephone,  in  consequence  of  which  he 
did  not  get  the  message,  and  Evans  was  thereby  deprived  of 
his  services.  It  is  further  alleged  that,  if  the  connection  had 
been  made,  the  doctor  would  or  could  have  got  to  the  patient 
in  time  to  have  stanched  the  flow  of  blood  and  have  saved  his 
life;  but,  as  the  doctor  did  not  get  there,  the  patient  for  the 
lack  of  medical  attention  bled  to  death.  This  is  a  suit  at  law 
by  the  administrator  of  Ernest  Evans  against  the  telephone 
company  to  recover  twenty-five  thousand  dollars  damages  for 
the  alleged  negligent  destruction  of  the  intestate's  life.  A 
demurrer  was  sustained  to  the  petition.  An  amended  petition 
was  allowed.     In  the  amendment  it   was    averred    that    the 


Oct.  '09.]    Evans'  Admb.  v.  Cumberland  Tel.  &  Tel.  Co.     445 

doctor  mentioned  was  the  nearest  doctor  available,  or  who 
could  have  been  secured  by  the  decedent  at  that  time.  Evans 
was  about  four  miles  from  the  doctor's  residence.  A  general 
demurrer  was  sustained  to  the  petition  as  amended,  and,  plain- 
tiff electing:  to  stand  by  the  cause  of  action  as  stated,  his  peti- 
tion was  dismissed.     He  appeals. 

We  think  the  alleged  negligence  too  remote  in  law  from  the 
fact  of  the  decedent's  death  to  constitute  it  a  proximate  cause 
of  the  death.  Nothing  appears  that,  but  for  the  alleged  negli- 
gence, the  death  would  not  have  resulted.  The  injury  to  the 
young  man  was  inflicted  before  the  negligent  act  sued  upon, 
and,  of  course,  has  no  causal  connection  with  it.  If  the  send- 
ing ^®  of  the  message  itself,  and  it  alone,  could  have  pre- 
vented the  death,  a  different  state  of  case  would  be  presented. 
But  the  office  of  the  message  was  to  set  in  motion  an  entirely 
new  and  independent  agency,  the  result  of  which  is  purely 
speculative.  It  does  not  necessarily  follow  that  the  doctor 
would  or  could  have  got  to  the  young  man  before  he  died. 
Nor  does  it  necessarily  result  that,  if  the  doctor  had  got  there, 
he  could  have  saved  the  life  of  the  youth.  It  is  true,  both 
propositions  are  alleged  in  the  petition.  But  neither  is  sus- 
ceptible of  proof.  A  thing  not  susceptible  of  being  proved 
cannot  be  made  the  basis  for  a  recovery  in  a  lawsuit.  That 
would  be  to  base  the  recovery  upon  conjecture  alone,  which  is 
never  allowed. 

The  lower  court  followed  the  opinion  in  Lebanon  etc.  Tel. 
Co.  V.  Lanham  Lumber  Co.,  131  Ky.  718,  115  S.  W.  824,  21 
L.  R.  A.,  N.  S.,  115.  The  principle  announced  in  that  case  is 
adhered  to. 

Judgment  affirmed. 


The  Recovery  of  Damages  Against  a  Telegraph  Company  for  Negli- 
gence in  transmitting  a  message  summoning  a  physician  is  discussed  in 
the  note  to  Kagy  v.  Western  Union  Tel.  Co.,  117  Am.  St.  Eep.  319. 
According  to  Seifert  v.  Western  Union  Tel.  Co.,  129  Ga.  181,  121  Am. 
St.  Rep.  210,  where  a  telegraph  company  negligently  delays  the  deliv- 
ery of  a  telegram  calling  a  physician,  it  is  not  liable  for  the  physical 
and  mental  suffering  of  the  sick  person  during  the  delay,  for  its  negli- 
gence is  not  the  proximate  cause  of  the  suffering. 
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WINSTEAD  V.  HICKS. 

[135  Ky.  154,  121  S.  W.  1018.] 

PLEADINGS — Liberal  Construction  After  Judgment. — After 
verdict  or  judgment,  pleadings  are  liberally  construed  to  sustain  the 
judgment,     (p.  447.) 

PLEADINGS — Strict  Construction  Before  Judgment. — On  de- 
murrer and  before  judgment,  pleadings  are  strictly  construed  against 
the  pleader,     (p.  447.) 

PLEADINGS — Wlien  Cured  by  Judgment. — Any  formal  defect 
in  pleadings  is  deemed  cured  by  the  verdict  or  judgment,     (p.  447.) 

EXEMPTION  FROM  EXECUTION— Necessity  of  Claiming.— 
A  debtor  need  not  expressly  claim  his  exemption,  in  order  to  be  en- 
titled to  it,  if  the  statute  does  not  impose  that  duty  on  him.     (p.  448.) 

TROVER. — The  Measure  of  Damages  in  an  Action  of  Trover  is 
the  value  of  the  property,  with  interest  (in  the  discretion  of  the  jury) 
from  the  time  of  its  conversion,     (p.  450.) 

DETINUE. — The  Measure  of  Damages  in  an  Action  of  Detinue, 
in  the  absence  of  exceptional  circumstances,  is  the  value  of  the  use  of 
the  property,  plus  its  deterioration  and  the  necessary  expense  of  re- 
covering it.     (p.  450.) 

EXECUTION. — The  Effect  of  Giving  a  Bond  of  Indemnity  to  a 
sheriff  before  he  sells  property  on  execution  is,  if  the  surety  is  good, 
to  restrict  the  right  of  action  for  damages  for  the  conversion  of  the 
property  under  the  execution  to  an  action  on  the  bond.  The  makers 
of  the  bond  are  substituted  in  liability  for  the  sheriff,     (p.  450.) 

EXEMPTION— Effect  of  Sheriff's  Indemnity  Bond. — The  giv- 
ing of  a  bond  of  indemnity  to  a  sheriff  before  execution  sale  does 
not  prevent  the  debtor,  claiming  the  property  levied  on  as  exempt, 
from  maintaining  an  action  against  the  sheriff,  or  the  purchaser  to 
recover  the  property  as  in  detinue,     (p.  450.) 

EXEMPTION — Damages  for  Wrongful  Sale. — An  action  on  an 
indemnity  bond,  given  to  a  sheriff  before  selling  at  execution,  for 
damages  due  to  his  sale  of  exempt  property,  is  in  the  nature  of 
trover,  and  the  measure  of  recovery  is  the  value  of  the  property  with 
interest,     (p.  450.) 

EXEMPTION — Damages  for  Wrongful  Sale — Setoff; — ^In  an  ac- 
tion by  an  execution  debtor  on  an  indemnity  bond  given  to  the  sheriff, 
for  damages  due  to  his  sale  of  exempt  property,  it  is  error  to  adjudge 
that  the  damages  be  set  off  by  the  debt  for  which  the  plaintiff  in 
execution  had  judgment,     (p.  450.) 

Yeaman  &  Yeaman,  for  the  appellants. 

R.  G.  Hill  and  Vance  &  Heilbrunner,  for  the  appellee. 

156  O'REAR,  J.  An  execution  issued  upon  a  judgment  in 
favor  of  Winstead  against  Hicks  was  levied  upon  two  horses 
and  a  buggy,  the  property  of  the  latter.  A  bond  of  indem- 
nity was  required  by  the  sheriff  before  selling  the  property, 
which  was  executed  by  the  appellants.  Thereupon  the  prop- 
erty was  sold.  This  suit  is  upon  that  bond  by  the  execution 
defendant,  who  claims  that  he  was  a  housekeeper  of  this 
commonwealth,  with  a  family,  that  those  were  his  only  work 
beasts,  and  that  he  had  not  the  provision  for  his  family  and 
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the  ^^"^  provender  for  his  exempt  livestock  allowed  by  law, 
and  consequently  all  the  property  was  exempt  from  sale  under 
the  execution.  He  laid  his  damages  at  five  hundred  and 
twenty-five  dollars.  The  case  was  submitted  to  the  judge 
without  a  jury,  who,  upon  a  separate  finding  of  the  law  and 
facts,  adjudged  that  the  livestock  was  specifically  exempt; 
that  the  buggy  was  exempt  under  the  provision  of  the  statute 
allowing  other  personal  property  in  lieu  of  exempt  provision 
and  provender  not  on  hand,  fixing  the  value  of  the  exempt 
articles  at  three  hundred  dollars,  and  finding  the  damages  to 
be  one  hundred  and  twenty-five  dollars.  The  latter  sum  was 
arrived  at  by  deducting  from  the  value  of  the  use  of  the  live- 
stock sold  the  reasonable  cost  of  keeping  it  for  the  time  the 
defendant  was  deprived  of  it  by  its  seizure  and  sale  under  the 
execution. 

The  appellants  complain  of  the  trial  court's  conclusion  of 
law  and  fact,  as  follows : 

1.  That  the  petition  was  not  sufficient  to  allow  a  recovery 
for  the  animals.  It  is  claimed  the  plaintiff  did  not  specifically 
state  that  they  were  his  only  w^ork  beasts  at  the  time  of  the 
levy,  or  that  he  had  not  then  other  personal  property  not  dis- 
closed sufficient  to  have  made  up  the  deficit  in  his  provision. 
The  allegations  of  the  petition  are  that  "the  said  two  horses 
seized,  levied  on,  and  sold  were  his  only  work  beasts,  and  by 
the  said  illegal  levy  and  sale  he  has  been  deprived  of  the  use 
and  services  of  said  horses  from  the  7th  of  May,  1908,  the  date 
of  said  seizure,  whereby  he  has  been  damaged  as  set  out,"  etc. 
As  to  the  exempt  provisions  and  provender,  the  allegation  is: 
"That  he  did  not  have  sufficient  provisions,  including  bread- 
stuff and  animal  food,  to  sustain  his  family  for  more  than  one 
week;  nor  did  he  have  sufficient  provender  suitable  to  live- 
stock to  sustain  his  livestock  for  more  than  one  week ;  ^^*  nor 
did  he  have  any  other  personal  property,  wages,  money,  or 
growing  crops  out  of  which  the  said  provisions  or  provender 
could  be  provided. ' '  These  allegations  are  sufficient,  but,  if  not, 
after  verdict  or  judgment  in  plaintiff's  behalf,  are  sufficient  to 
sustain  the  judgment.  The  rule  is,  pleadings  are  liberally  con- 
strued after  verdict  or  judgment  to  sustain  judgment,  where- 
as on  demurrer  and  before  judgment  they  are  strictly  con- 
strued against  the  pleader.  Any  formal  defect  in  pleadings  is 
deemed  cured  by  the  verdict  or  judgment:  Hill  v.  Ragland, 
114  Ky.  209,  24  Ky.  Law  Rep.  1053,  70  S.  W.  634 ;  Dunekake 
v.  Beyer,  25  Ky.  Law  Rep.  2001,  79  S.  W.  209 ;  Ashland  etc. 
R.  Co.  V.  Lee,  26  Ky.  Law  Rep.  699,  82  S.  W.  368 ;  Harmon 
V.  Thompson,  27  Ky.  Law  Rep.  181.  84  S.  W.  569. 

2.  It  is  not  now  denied  that  Hicks  was  a  housekeeper,  en- 
titled to  the  exemptions  claimed;  nor  that  the  property  was 
of  less  value  than  that  found  by  the  court.  But  it  was  made 
a  ground  for  the  motion  for  a  new  trial  in  the  lower  court 
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and  for  a  reversal  here  that  the  evidence  did  not  justify  the 
finding  of  the  court  of  the  fact  that  the  execution  defendant 
notified  the  sheriff  before  the  sale,  or  before  the  execution  of 
the  bond  of  indemnity,  that  he  claimed  the  property  as  ex- 
empt. The  statute  does  not  impose  upon  a  debtor  that  duty. 
True,  he  may  expressly  or  by  his  conduct  waive  the  exemp- 
tion. But,  unless  he  does  so,  it  is  not  perceived  by  what  au- 
thority the  court  could  impose  upon  him  a  condition  upon 
which  his  statutory  exemption  was  made  to  depend  different 
from,  or  in  addition  to,  what  the  statute  had  imposed.  The 
courts  have  taken  two  views  of  the  question  whether  the 
debtor  must  claim  his  exemption  to  be  entitled  to  it.  The 
principal  difference  ^^^  arises  out  of  the  difference  in  the 
phraseology  of  the  statutes.  In  some  of  the  states  the  condi- 
tion is  expressly  or  impliedly  imposed  in  the  statute  creating 
the  exemption  that  the  debtor  must  claim  it  before  it  will  be 
allowed  to  him.  In  those  states  it  is  held  he  must  claim  the 
exemption  at  or  before  the  time  of  sale:  Freeman  on  Execu- 
tions, see.  211.  But  in  others  the  exemption  is  absolute,  and 
the  defendant  need  not  expressly  claim  it  in  order  to  avail 
himself  of  his  statutory  right:  Freeman  on  Executions,  sec. 
212,  and  cases  collected.  Our  statute  belongs  to  the  latter 
class.  In  the  early  history  of  the  statutes  of  exemption  from 
execution  the  decisions  were  not  in  harmony  on  the  subject, 
but  modernly  the  question  seems  to  have  become  settled  in 
conformity  with  the  foregoing  statement,  which  seems  to  us  to 
be  in  accord  with  the  spirit  and  reason  of  the  legislation.  In 
this  state  that  rule  was  applied  in  Stirman  v.  Smith,  10  Ky. 
Law  Rep.  665,  10  S.  W.  131. 

In  McGee  v.  Anderson,  1  B.  Mon.  18-7,  36  Am.  Dec.  570,  it 
was  held  that  the  execution  defendant  would  be  put  to  his 
election  to  claim  one  of  three  or  more  horses  (where  only  two 
were  exempt),  one  having  been  levied  on  by  the  sheriff  under 
execution.  This  case  seems  to  be  the  same  in  principle  in  its 
main  aspect  as  the  case  relied  on  by  appellants,  viz.,  Common- 
wealth V.  Burnett,  19  Ky.  Law  Rep.  1836,  44  S.  W.  966.  In 
that  opinion,  in  discussing  an  instruction  properly  refused 
(but  not  copied  in  the  opinion),  the  court  observed:  "Instruc- 
tion No.  9  was  properly  refused,  for  the  reason  it  was  the  duty 
of  appellant  on  or  before  the  day  of  sale  to  make  known  to 
the  officer  or  plaintiff  in  the  execution  that  he  [appellant]  did 
not  have  on  hand  the  provisions  allowed  by  law  to  himself  and 
family,  and  that  ^^^  he  claimed  a  sufficiency  of  the  livestock 
suitable  for  that  purpose  as  exempt  from  levy  and  sale. 
These  facts  being  peculiarly  within  his  own  knowledge,  and 
could  not  have  been  known  to  the  officer  or  the  plaintiff  in  the 
execution,  it  was  his  duty  to  make  that  fact  known,  if  it  was  a 
fact,  in  time  to  assert  any  claim."  The  above  quotation,  as 
will  be  observed,  was  with  reference  to  property  claimed  as 
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exempt  in  lieu  of  specific  exempt  property  not  on  hand.  Just 
what  instruction  No.  9  was  that  was  then  rejected  we  do  not 
now  know.  The  facts  shown  in  the  opinion  were  that  the  exe- 
cution defendant  probably  had  other  property  out  of  which 
he  might  have  claimed  his  exemption  in  lieu  of  that  not  on 
hand  in  specie.  In  such  instance  the  execution  defendant 
ouerht  not  to  put  the  plaintiff  and  officer  to  the  hazard  of 
guessing  at  what  the  defendant  had  in  his  larder.  Failing  to 
apprise  them,  or  one  of  them,  when  he  had  opportunity  to  do 
so,  might  justly  be  regarded  as  a  waiver  of  his  right  to  claim 
such  property.  That  opinion  did  not  overrule  Stirman  v. 
Smith,  10  Ky.  Law  Kep.  665,  10  S.  W.  131,  and  did  not  advert 
to  the  prevailing  rule  deduced  from  the  authorities  elsewhere. 
Harmonizing  it  with  McGee  v.  Anderson,  1  B.  Mon.  187,  36 
Am.  Dee.  570,  and  Stirman  v.  Smith,  we  must  hold  that  it  was 
intended  to  apply  only  to  those  instances  where  the  execution 
defendant  was  put  upon  his  election,  and,  failing  to  elect, 
would  be  deemed  to  have  waived  his  right.  Appellee  Hicks 
practiced  this  case  by  the  opinion  in  Commonwealth  v.  Bur- 
nett, 19  Ky.  Law  Rep.  1836,  44  S.  W.  966.  He  attempted  to 
show  that  he  gave  the  sheriff  notice  of  his  claim  to  the  exemp- 
tion. He  testified  that  he  lived  some  distance  from  the  county 
seat ;  that  he  had  a  young  lady,  who  was  operator  of  the  long- 
distance telephone  line  between  his  point  and  the  county  seat, 
to  call  up  the  sheriff  at  the  county  seat,  and  notify  him  that 
he  ^^*  (Hicks)  claimed  the  property  as  exempt,  and  advised 
that  he  protect  himself  by  a  bond  of  indemnity.  He  further 
testified  that  he  did  not  personally  use  the  telephone  because 
he  was  slightly  hard  of  hearing ;  but  that  he  stood  by  and 
heard  the  operator  repeat  the  message  over  the  telephone  to 
the  sheriff.  The  sheriff  testified  that  he  remembered  having 
been  called  over  the  long-distance  telephone  on  the  subject  of 
that  execution,  and  that  the  talking  from  the  other  end  of  the 
line  was  a  woman's  voice;  that  he  did  not  remember  what  was 
said,  whether  a  lien  was  claimed  by  someone  or  whether  the 
property  was  claimed  as  exempt.  He  at  first  testified  that  it 
was  the  latter,  but  on  cross-examination  retracted  so  far  as  to 
say  that  he  had  not  sufficient  recollection  on  that  point  to 
state,  but  was  rather  of  the  impression  that  it  was  concerning 
a  lien.  He  said  he  had  been  called  but  once  on  the  subject. 
"While  not  conclusive,  this  evidence  persuades  the  mind  that 
the  conversation  related  by  the  plaintiff  was  had.  The  sheriff 
corroborates  the  plaintiff  as  to  the  fact  of  the  conversation, 
and  the  time  and  manner  of  it.  There  was  no  testimony  to 
the  contrary.  There  was  a  mortgage  lien  on  the  property, 
but  it  was  not  contended  that  the  lienholder  or  anyone  other 
than  Hicks  called  the  sheriff'  to  notify  him  of  the  fact.  It  is  a 
reasonable  inference  that  the  plaintiff,  even  if  he  mentioned 
the  mortgage,  also  mentioned  his  own  claim  of  exemption. 

Am.  St.  Rep.,  Vol.  135—29 
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The  circuit  judge  believed  his  testimony,  and  we  find  no 
ground  for  rejecting  it. 

3.  The  general  rule  is  that  in  an  action  of  trover  the  meas- 
ure of  damages  is  the  value  of  the  property,  with  interest  (in 
the  discretion  of  the  jury)  from  the  time  of  its  conversion 
(Sanders  v.  Vance,  7  T.  B.  Mon.  209,  18  Am.  Dec.  167),  while 
in  actions  of  ^^^  detinue  the  criterion  is  the  value  of  the  use 
of  the  property,  plus  its  deterioration  and  necessary  expense 
in  recovering  it.  Exceptional  circumstances  under  proper 
averments  admit  of  a  somewhat  different  criterion  in  the  lat- 
ter cases:  Manning  v.  Grinstead,  28  Kv.  Law  Rep.  787,  90  S. 
W.  553 ;  Schulte  v.  Louisville  &  N.  R.  R.,  33  Ky.  Law  Rep.  31, 
108  S.  W.  941. 

Although  this  is  an  action  on  the  bond  of  indemnity,  it  is 
properly  classified  as  belonging  to  that  of  actions  of  trover  at 
the  common  law.  The  effect  of  the  execution  of  the  bond  is, 
if  the  surety  is  good,  to  restrict  the  right  of  action  for  dam- 
ages for  the  conversion  of  the  property  under  the  execution  to 
an  action  on  the  bond.  The  makers  of  the  bond  are  substi- 
tuted in  liability  for  the  sheriff.  But  the  execution  of  the 
bond  does  not  prevent  the  debtor  claiming  the  property 
levied  on  as  exempt  from  maintaining  an  action  against  the 
sheriff  who  has  levied  upon  it  or  the  purchaser  to  recover  the 
property  as  in  detinue :  Bethel  v.  Van  Meter,  9  Ky.  Law  Rep. 
331 ;  Hoskins  v.  Robinson,  101  Ky.  667,  19  Ky.  Law  Rep.  877, 
42  S.  W.  113. 

In  neither  instance  is  the  character  of  the  action,  whether 
on  the  bond  or  against  the  officer  or  the  purchaser  or  the 
plaintiff  in  the  execution,  different  from  the  common-law 
actions  of  trover  and  detinue.  It  follows  that  the  measure 
of  damages  allowed  in  those  cases  from  ancient  times  and 
consistently  is  the  correct  measure  upon  the  bond :  Sedgwick 
on  Damages,  sees.  492,  493 ;  Freeman  v.  Luckett,  2  J.  J.  Marsh. 
390 ;  Daniel  v.  Holland,  5  J.  J.  Marsh.  18 ;  Justice  v.  Mendell, 
14  B.  Mon.  12. 

In  allowing  a  recovery  of  one  hundred  and  twenty-five  dol- 
lars for  the  use  of  the  horses,  and  in  addition  to  their  value, 
the  trial  court  erred  in  this  case.  But  the  court  went  further, 
and  ^*^  adjudged  that  the  damages  of  one  hundred  and 
twenty-five  dollars  be  set  off  by  the  debt  of  one  hundred  dol- 
lars, for  which  the  plaintiff  in  the  execution  had  judgment 
against  the  defendant  (appellee).  Th9,t,  too,  was  error: 
Mulliken  v.  Winter,  2  Duvall,  256,  87  Am.  Dec.  495 ;  Collett 
V.  Jones,  7  B.  :Mon.  586. 

The  plaintiff  (appellee)  should  have  had  judgment  for  the 
value  of  the  exempt  property  and  interest,  but  no  more.  The 
result  of  the  judgment  appealed  from  is  not  substantially 
different  from  what  it  would  have  been  liad  the  court  pursued 
the  correct  course  in  estimating  the  damages. 
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The  original  judgment  of  appellant  against  the  appellee  is 
not  affected  by  the  judgment  appealed  from. 
Affirmed. 

The  Bemedies  of  a  "Debtor  Whose  Exemption  Bights  have  Been  Disre- 
garded are  considered  in  the  note  to  Van  Dresor  v.  King,  75  Am.  Dec. 
645.  To  fix  a  liability  upon  a  sheriff  for  a  wrongful  levy  upon  an 
exempt  judgment,  he  should  be  given  proper  notice,  or  demand  should 
be  made  upon  him  before  suit  is  brought,  but  proof  that  such  demand 
was  made  is  not  necessary,  if  the  proceeds  of  the  execution  sale  were 
paid  over  before  the  plaintiff  was  duly  notified  of  the  levy,  and  thus 
enabled  to  make  a  seasonable  demand:  Wylie  v.  Grundysen,  51  Minn. 
360,  38  Am.  St.  Eep.  509. 

To  Claim  Property  as  Exempt  is  the  personal  privilege  of  a  debtor: 
Wyman  v.  Gay,  90  Me.  136,  60  Am.  St.  Eep.  238.  And  to  secure  the 
benefit  of  the  statute  of  exemptions  he  must,  by  timely  interposition, 
select  and  reserve  such  property  as  he  claims  to  be  exempt  when  the 
officer  seeks  to  take  it  in  satisfaction  of  his  writ:  Thibault  v.  Lennon, 
39  Or.  280,  87  Am.  St.  Rep.  657.  See,  also,  Rogers  v.  Ayers,  119  Tenn. 
340,  123  Am.  St.  Rep.  725.  According  to  Woods  v.  Bowles,  92  Miss. 
843,  131  Am.  St.  Rep.  559,  a  judgment  debtor  may  make  his  claim  of 
the  exemption  at  any  time  before  the  sale. 
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[135  Ky.  163,  121  S.  W.  1042.] 

SALE — Fraud,  and  Insolvency  of  Buyer — Remedies  of  Seller. — 
When  an  insolvent  buys  goods  and  mortgages  them  to  one  of  his 
creditors,  designing  to  prefer  him  to  others,  the  seller  may  avoid  the 
sale  for  fraud  in  buying  the  goods  without  means  or  intention  of 
paying  for  them,  or  recover  the  value  of  the  goods  from  the  buyer  on 
the  ground  of  deceit,  or  sequester  his  property  under  the  act  of  1856, 
concerning  conveyances  in  contemplation  of  insolvency,  or  proceed 
against  him  in  bankruptcy  in  the  United  States  district  court, 
(p.  453.) 

BANKRUPTCY — Discharge  of  Liability  Growing  Out  of  Fraud. 
A  debtor  cannot  be  discharged  in  bankruptcy  of  a  liability  which 
has  grown  out  of  his  fraud  in  buying  goods  on  credit  while  insolvent, 
then  setting  them  over  to  favored  creditors,  and  leaving  himself 
nothing  with  which  to  pay  for  them.     (p.  454.) 

BANKRUPTCY — Fraudulent  Debt — Jurisdiction  of  State  Court. 
Since  in  bankruptcy  proceedings  a  federal  court  cannot  discharge  a 
debt  incurred  by  the  bankrupt  in  purchasing  goods  without  means  or 
intention  of  paying  for  them,  the  seller  can  pursue  him  in  the  state 
courts,  and  obtain  a  personal  judgment,  even  though  he  has  been  ad- 
judged bankrupt,  upon  which,  after  the  federal  court  has  exercised 
its  jurisdiction,  a  writ  of  fieri  facias  may  issue;  but  pending  the  pro- 
ceedings in  bankruptcy,  a  state  court  should  stay  its  execution  until 
the  federal  court  has  finally  adjudicated  the  bankrupt's  case, 
(p.  454.) 

BANKRUPTCY. — The  Kentucky  Act  of  1856,  concerning  con- 
veyances in  contemplation  of  insolvency,  is  not  a  bankruptcy  or  in- 
solvency statute.     Under    it    a    preferential    mortgage  given   by   an 
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insolvent  is  in  effect,  when  attacked,  a  deed  of  trust  in  behalf  of  all 
his  creditors,     (p.  455.) 

BANKRUPTCY — Jurisdiction  of  State  Courts. — Where  a  pref- 
erential mortgage  given  by  an  insolvent  is  not  attacked  before  the  ex- 
piration of  four  months  in  which  the  federal  bankrupt  court  may 
assume  jurisdiction  of  the  matter,  a  state  court  may  proceed,  although 
the  federal  court  has  assumed  jurisdiction  of  the  bankrupt  and  his 
affairs,  to  grai?t  to  creditors  the  relief  from  the  mortgage  which  the 
state  statutes  provide,     (p.  456.) 

C.  E.  Rankin,  for  the  appellant. 

*®®  O'REAR,  J.  J.  W.  Lanman  was  a  merchant  doing 
business  at  Cornishville,  in  Mercer  county.  The  petition  al- 
leges that  the  plaintiffs  were  wholesale  merchants,  and  had 
sold  him  bills  of  merchandise  from  April  to  June,  *®^  1908, 
amounting  to  $473.82,  and  from  June  23,  1908,  to  July  28, 

1908,  of  $50.46 ;  that  on  April  28,  1908,  the  defendant  Lan- 
man, being  then  insolvent,  and  with  the  design  to  prefer  some 
of  his  creditors  to  the  exclusion  of  the  others,  executed  a  mort- 
gage to  the  Union  Bank  of  Cornishville,  Kentucky,  upon  a 
storehouse  and  lot  situated  in  Cornishville,  "and  the  stock  of 
merchandise  now  within  or  to  be  within  said  storeroom,  con- 
sisting of  dry-goods,  boots,  shoes,  notions,  and  whatever  arti- 
cles there  may  be  therein,  including  furniture  and  fixtures," 
to  secure  the  bank  in  the  sums  of  $1,495.75  on  a  note  due 
March  8,  1908,  $1,323  on  a  note  due  June  4,  1908,  and  $148.42 
overdraft  then  due  the  bank;  that  these  debts  were  in  exist- 
ence prior  to  the  execution  of  the  mortgage,  and  were  secured 
by  a  prior  pledge  of  thirty  shares  of  the  stock  of  the  bank  as 
collateral;  that  one  S.  P.  De  Baun  had  since  the  filing  of  the 
suit  been  subrogated  to  the  rights  of  the  bank  by  an  assign- 
ment of  the  mortgage  to  him  by  the  bank ;  and  that  the  mort- 
gage was  fraudulent,  and  executed  with  the  design  to  prefer 
the  bank  and  De  Baun.  It  is  also  alleged  that  De  Baun  was 
bound  as  surety  on  the  original  notes  to  the  bank,  and  that  the 
mortgage  covers  all  the  property  of  the  mortgagee.  The 
mortgage  was  acknowledged  on  April  28,  1908,  but  was  not 
recorded  until  July  28,  1908.  This  suit  was  begun  by  the 
filing  of  the  petition  and  issual  of  summons  on  January  14, 

1909.  The  summons  was  executed  by  personal  service  on 
Lanman,  De  Baun,  and  the  Union  Bank  of  Cornishville  on 
January  16,  1909.  On  January  27,  1909,  the  day  on  which 
an  appearance  and  answer  were  due,  the  defendants  filed  a 
joint  answer  which  they  term  a  "plea  in  bar,"  stating  that  on 
January  25,  1909,  the  defendant  J.  W.  Lanman  filed  in  the 
district  court  of  the  United  States  for  the  eastern  *®''  district 
of  Kentucky  his  petition  in  bankruptcy,  that  said  Lanman  was 
thereupon  on  that  day  adjudged  a  bankrupt  by  said  court, 
and  that  the  affairs  of  the  bankrupt  had  been  referred  by  that 
court  to  its  referee  in  bankruptcy.     Upon  that  showing  they 
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prayed  to  be  dismissed,  A  demurrer  was  filed  to  the  answer 
by  the  plaintiffs.  The  circuit  court  overruled  the  demurrer. 
The  plaintiffs  declined  to  plead  further,  and  their  petition  was 
dismissed.  The  plaintiffs  have  prosecuted  this  appeal  from 
the  judgment. 

We  have  concluded  that  the  judgment  is  erroneous,  when 
considered  upon  either  of  several  grounds.  The  allegations 
of  the  petition  in  this  case  are  not  denied.  They  are  confessed 
as  true.  It  follows  that  J.  W.  Lanman  was  insolvent  when 
he  gave  the  mortgage,  and  inferentially,  when  he  bought  the 
goods  for  which  he  is  sued  in  this  case;  that  he  designed  by 
the  mortgage  to  prefer  the  bank  and  De  Baun  to  the  exclusiou 
in  whole  of  his  other  creditors.  What  were  the  rights  of  the 
plaintiffs  when  they  tiled  this  suit?  Depending  upon  the 
whereabouts  of  the  goods,  they  had  a  ehoiee  of  four  courses 
open  to  them:  (1)  To  avoid  the  sales  to  Lanman,  on  the 
ground  of  his  actual  fraud  in  buying  the  goods  without  inten- 
tion or  means  of  paying  for  them,  but  intending  that  they 
should  the  moment  they  came  into  his  possession  pass  to  his 
preferred  creditor,  the  bank,  or  his  favored  surety  at  the  bank, 
De  Baun.  This  was  such  fraud  as  in  law,  at  the  election  of 
the  sellers,  would  have  avoided  the  sale,  and  they  could  have 
regained  their  goods  by  detinue,  or,  what  is  the  same  practice 
under  our  code,  an  action  of  claim  and  delivery ;  but  perhaps 
the  goods  had  been  disposed  of  to  innocent  purchasers  before 
the  plaintiffs  learned  of  the  fraud.  An  any  rate,  it  was  at 
the  election  of  the  plaintiffs  whether  they  pursued  that 
168  remedy,  or  (2)  to  proceed  in  an  action  at  law  to  recover 
the  value  of  the  goods  from  the  fraudulent  vendee — not  upon 
the  contracts  of  sale,  but  upon  the  deceit  practiced  upon  them. 
And  (3)  the  plaintiffs  might  pursue  the  additional  remedy 
afforded  by  the  laws  of  this  state  to  sequestrate  the  debtor's 
property  for  the  payment  of  his  debts  under  the  act  of  1856 
(Ky.  Stats.,  sees.  1910-1917),  or  (4)  proceed  against  him  in 
involuntary  bankruptcy  proceedings  in  the  United  States  dis- 
trict court.  The  last-named  course  would  depend,  for  its 
efficacy,  upon  whether,  at  the  time  the  plaintiffs  learned  of 
the  deceit  and  of  the  debtor's  transfer  of  his  property,  the 
United  States  court  had  the  power,  under  the  limitation  of 
time  prescribed  by  the  act  of  Congress,  to  grant  them  full 
relief.  These  remedies  are  at  the  election  of  the  creditors,  the 
vendees.  The  plaintiffs  elected  to  sue  in  the  state  court  to 
pursue  the  second  and  third  of  the  remedies  outlined  above. 
The  question  is :  Does  national  bankruptcy  act  of  July  1,  1898, 
chapter  541,  30  Stat.  544  (U.  S.  Comp.  Stats.  1901,  p.  3418), 
give  the  United  States  courts  exclusive  jurisdiction  of  the 
affairs  and  property  of  a  voluntary  bankrupt  under  the  cir- 
cumstances recited  above?  It  is  remarked  that  the  existing 
act  defines  more  clearly  the  demarkation  of  the  jurisdictions 
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of  the  federal  and  state  courts,  and  shows  more  disposition  to 
not  interfere  with  the  local  jurisdiction  of  the  latter  than  did 
the  act  of  March  2,  1867,  chapter  176,  14  Stat.  517.  Certain 
it  is  that  Congress  did  not  intend  to  aid  fraud  in  any  of  the 
provisions  of  the  act.  In  truth,  the  fraudulent  were  placed 
beyond  its  intended  benefits,  and  held  to  the  strictest  account- 
ability when  their  acts  came  within  the  jurisdiction  of  the 
courts  of  the  United  States. 

169  ]stq  (debtor  can  be  discharged  in  bankruptcy  of  a  lia- 
bility which  grows  out  of  his  fraud:  Act  1898,  sec.  17.  It 
was  held  in  Classen  v.  Schoeneman,  80  111.  304,  and  Ames  v. 
Moir,  130  111.  582,  22  N.  E.  535,  that  if  a  debtor  buys  goods 
for  cash  on  delivery,  obtains  possession  of  them  without  pay- 
ment and  immediately  ships  them  beyond  reach  of  the  seller, 
and  then  refuses  to  pay,  his  conduct  is  such  as  to  make  the 
debt  a  fraudulent  one  within  the  meaning  of  the  bankrupt 
law.  It  is  equally  fraudulent,  in  law  and  morals,  for  one  to 
buy  goods  with  a  positive  intention  not  to  pay  for  them,  for 
if  such  intention  were  known  to  the  vendor,  he  certainly  would 
not  sell.  ' '  Its  suppression,  therefore,  is  a  legal  fraud ' ' : 
Benjamin  on  Sales,  442,  and  cases  collected  by  that  author. 
The  cases  hold  that  such  design  may  be  inferred  from  the 
conduct  and  circumstances  of  the  vendee.  It  is  admitted  here 
that  he  was  insolvent,  and  intended  to  set  over  to  certain 
favored  persons  the  very  goods  he  purchased  from  the  plain- 
tiffs on  credit,  leaving  nothing  with  which  he  could  pay  for 
them,  or  out  of  which  they  could  make  their  debt.  That  is 
very  black  fraud.  As  the  United  States  district  court  could 
not  have  discharged  Lanman  from  the  plaintiff's  debts  created 
by  his  fraud,  they  were  at  liberty  to  pursue  him  in  the  state 
courts,  and  obtain  a  personal  judgment  against  him,  even 
though  he  had  been  adjudged  bankrupt,  upon  which,  after  the 
federal  court  had  exercised  its  jurisdiction,  the  writ  of  fieri 
facias  might  issue;  but,  pending  the  proceedings  in  bank- 
ruptcy, the  state  court  should  have  stayed  its  execution  until 
the  United  States  courts  had  finally  adjudicated  the  bank- 
rupt's case. 

But  there  is  still  another  branch  of  this  case,  of  more  im- 
portance than  the  one  just  discussed.  That  is  the  *''®  right 
of  the  state  court  to  proceed  to  a  judgment  in  rem  as  against 
the  property  embraced  in  the  mortgage  and  as  affecting  the 
bank  and  De  Baun.  The  determination  of  that  question  in- 
volves the  nature  of  the  mortgage  as  it  affected  the  debtor's 
property  covered  by  it,  and  the  rights  of  the  plaintiffs  created 
by  that  instrument  in  relation  to  that  property.  The  statute 
of  Kentucky  (Ky.  Stats.,  sec.  1910),  commonly  known  as  the 
"act  of  1856,"  concerning  the  conveyance  by  insolvents  in 
contemplation  of  insolvency,  is  not  a  bankrupt  or  insolvency 
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statute :  Ebersole  v.  Adams,  10  Bush,  83 ;  Downer  v.  Porter, 
116  Ky.  422,  25  Ky.  Law  Rep.  571,  76  S.  W.  135. 

It  does  not  declare  that  the  transaction  shall  be  void.  It 
operates  independently  of  motives  of  fraud  by  the  parties. 
It  is  voidable  only  for  a  specific  purpose,  at  the  instance  only 
of  creditors  of  the  debtor  making  the  mortgage  or  conveyance, 
and  then  only  if  they  take  action  to  that  end  in  a  court  of 
equity  within  six  months  from  the  execution  or  recordation  of 
the  instrument.  The  effect  of  such  mortgage  or  conveyance, 
if  so  attacked,  is  made  by  the  statute  to  operate  as  voluntary 
assignment  of  all  the  debtor's  property  for  the  benefit  of  all 
his  creditors.  It  is  precisely  as  if  he  had  executed  voluntarily 
a  deed  of  trust  in  behalf  of  all  his  creditors,  conveying  the 
title  to  all  his  property  (except  exemptions)  to  a  trustee  upon 
the  express  trust  that  the  latter  would  sell  it  and  pay  the  pro- 
ceeds pro  rata  to  his  creditors :  Linthicum  v.  Fenley,  11  Bush, 
131. 

It  is  true  the  act  of  Congress  of  1898  makes  both  a  prefer- 
ence by  an  insolvent  debtor  of  some  one  or  more  creditors  to 
the  exclusion  of  others,  the  execution  of  a  voluntary  deed  of 
assignment,  acts  of  bankruptcy,  but,  unless  they  are  proceeded 
on  as  such  ^''^  within  four  months  from  the  time  when  filed 
for  record,  they  are  not  affected  by  the  bankrupt  statute: 
Act  Cong.  1898,  sees.  3,  60.  But  the  federal  statute  does  not 
prohibit  or  invalidate  either  a  preferential  mortgage  by  an 
insolvent  debtor  or  his  voluntary  deed  of  assignment.  If  such 
mortgage  is  not  attacked  within  the  time  which  will  give  the 
bankrupt  court  jurisdiction  of  the  matter,  or  if  the  assignor  is 
not  proceeded  against  by  his  creditors,  or  does  not  file  his 
petition  to  be  adjudged  a  bankrupt  within  the  four  months 
allowed  by  the  federal  statute,  those  instruments  may  be 
enforced,  and  the  parties  to  them  granted  all  appropriate 
relief  by  the  state  courts.  Or,  further,  if  the  jurisdiction  of 
the  state  court  has  been  invoked,  and  the  latter  has  taken 
jurisdiction  and  possession  of  the  property,  it  may  proceed  to 
a  final  adjudication  of  the  rights  of  the  parties,  although  the 
United  States  district  court  may  also  have  taken  jurisdiction 
of  the  bankrupt  and  his  affairs :  Linthicum  v.  Fenley,  11  Bush, 
]  31 ;  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  22  Sup. 
Ct.  Rep.  293,  46  L.  ed.  413. 

It  was  held  in  Linthicum  v.  Fenley,  that  the  filing  of  the 
petition  in  the  state  court  gave  that  court  possession  of  the 
res,  and  entitled  it  to  proceed  with  the  case.  However,  there 
can  scarcely  be  apprehended  any  conflict  of  jurisdiction  in 
this  matter,  for,  while  the  state  court  had  jurisdiction  of  the 
subject  matter  and  parties  when  the  suit  was  begun  down 
there,  the  federal  court  did  not  have,  when  the  bankrupt  filed 
his  petition  in  that  court  January  25,  1909,  more  than  four 
months  after  the  mortgage  had  been  recorded  in  the  proper 
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ofifice  of  registry.  While  then  the  debtor  may  have  been  ad- 
judged a  bankrupt,  and  the  United  States  district  court  had 
jurisdiction  of  his  estate,  it  would  have  had  to  administer  it, 
^''^  except  as  to  conveyances  and  encumbrances  executed  or 
suffered  within  four  months  of  the  filing  of  the  petition  in 
that  court,  subject  to  existing  liens  and  conveyances.  Neither 
the  act  of  Congress  nor  the  statute  of  this  state  (the  act  of 
1856)  make  a  preferential  conveyance  by  an  insolvent  debtor 
void  or  deem  it  a  fraud.  Each  statute  gives  to  it,  if  the 
remedy  is  invoked  within  the  prescribed  times,  the  effect  of  a 
voluntary  assignment  by  the  debtor  for  the  benefit  of  all  his 
creditors.  The  state  statute  allows  two  months  more  of  time 
in  which  the  conveyance  may  be  attacked. 

While  this  transaction  was  such  that  the  bankrupt  court 
might  have  acquired  jurisdiction  of  it,  and  have  administered 
the  estate  embraced  as  if  the  mortgage  did  not  exist,  yet  it 
did  not  within  the  time  when  it  might,  consequently  the  trust 
created  by  our  statute  survives  unaffected  by  the  provisions 
of  the  act  of  Congress.  The  state  court  can  and  should  pro- 
ceed to  execute  the  trust,  by  requiring  the  property  to  be  sold 
and  the  proceeds  applied  to  the  payment  ratably  of  all  the 
debts  of  Lanman  then  in  existence.  Property  since  acquired 
by  him  and  before  his  application  in  bankruptcy  will  be  sub- 
ject alone  to  the  bankrupt  proceedings.  And,  in  addition,  the 
state  court  may  adjudge  a  recovery  by  the  plaintiff  against 
the  defendant  Lanman  in  personam,  staying  the  execution  till 
his  application  for  discharge  in  bankruptcy  has  been  acted  on 
by  the  United  States  district  court. 

Wherefore  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  herewith. 


A  Judgment  for  Damages  Because  of  Fraud  in  Ohtaining  Goods  is 
not  affected  by  bankruptcy  proceedings,  and  becomes  a  lien  on  the 
property  tliereafter  acquired  by  the  bankrupt:  Nichols  v.  Doak,  48 
Wash.  457,  125  Am.  St.  Rep.  942. 

The  National  Banlcruptcy  Act  Supersedes  State  Laws  only  so  far  as 
they  conflict  with  it:  Old  Town  Bank  v.  McCormick,  96  Md.  341,  94 
Am.  St.  Kep.  577,  and  cases  cited  in  the  cross-reference  note  thereto: 
Murphy  v.  Penniman,  105  Md.  452,  121  Am.  St.  Eep.  583. 
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CITY  OF  LOUISVILLE  v.  COOKE. 

[135  Ky.  261,  122  S.  W.  144.] 

SPENDTHRIFT  TRUST— When  VaUd.— A  Devise  for  Life,  the 
estate  not  to  be  liable  for  the  debts  of  the  devisee  and  to  be  ter- 
minated in  the  event  of  the  recovery  of  a  judgment  subjecting  it  to 
his  debts,  is  valid,     (p.  458.) 

SPENDTHRIFT  TRUST— Life  Estate,  When  not  Terminated-— 
A  devise  for  life,  the  estate  not  to  be  liable  for  the  debts  of  the 
devisee  and  to  cease  in  the  event  of  the  recovery  of  a  judgment  sub- 
jecting it  to  his  debts,  has  reference  to  debts  voluntarily  contracted. 
Hence  the  estate  is  not  terminated  by  the  rendition  of  a  judgment 
against  the  devisee  for  taxes,     (p.  458.) 

C.  B.  Blakey  and  J.  M.  Chilton,  for  the  appellant. 
C.  B.  Seymour,  for  the  appellees. 

2«i  HOBSON,  J.  The  will  of  George  G.  Cooke,  made  in 
the  year  1893,  contained,  among  other  things,  the  follomng 
provision:  *'A11  the  balance  of  my  estate  of  every  ^^^  char- 
acter and  description,  real,  personal  and  mixed,  and  including 
the  estates  in  remainder  heretofore  mentioned  in  this  will,  I 
hereby  devise  in  equal  parts  to  my  two  sons,  H.  Brent  Cooke 
and  J.  Esten  Cooke  upon  the  following  trusts  and  with  the 
following  limitations,  to  wit :  The  part  devised  to  each  of  them 
shall  be  held  by  him  for  his  own  benefit  for  the  period  about 
to  be  mentioned,  but  without  any  power  in  him  to  sell  or  en- 
cumber the  same,  or  to  anticipate  its  income  or  in  any  way 
subject  same  to  his  debts,  for  and  during  his  natural  life  or 
until  a  court  of  competent  jurisdiction  shall  by  a  judgment 
hold  that  his  interest  in  said  property,  or  its  use  or  income  is 
liable  to  be  subjected  to  his  debts  or  liable  to  be  sold  or  en- 
cumbered by  him,  or  to  have  its  rents  and  profits  anticipated 
by  him,  with  remainder  after  such  death  or  judgment  to  my 
grandchildren  now  born  or  to  be  hereafter  born,  per  capita 
and  not  per  stirpes,  but  in  case  of  the  death  of  any  such 
grandchild,  leaving  descendants,  before  the  termination  of  the 
particular  estate,  the  interest  he  or  she  would  have  taken  shall 
go  to  his  or  her  descendants.  And  though  such  judgment 
should  be  appealed  from,  still  it  is  my  will  that  said  beneficial 
interest  of  that  son  against  whom  such  judgment  shall  be  en- 
tered shall  cease  and  determine  at  the  date  of  the  judgment 
appealed  from." 

The  city  of  Louisville  instituted  this  action  against  H.  Brent 
Cooke  and  J.  Esten  Cooke  to  recover  the  city  taxes  for  the 
years  1906  and  1907  on  property  whioh  they  had  received  un- 
der this  clause.  They  filed  an  answer,  in  which  they  claimed 
to  have  a  defeasible  life  estate  in  the  property.  Thereupon 
the  city  filed  an  amended  petition  setting  up  the  conditions 
under  which  they  held  the  life  estate  in  the  land,  and  asked 
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for  a  sale  of  their  life  estate  to  satisfy  ^®*  the  payment  of  the 
taxes.  They  demurred  to  the  amended  petition.  Their  de- 
murrer was  overruled,  and  a  judgment  was  rendered  against 
them  for  the  taxes,  adjudging  that  their  life  estate  was  subject 
to  the  payment  of  the  debt ;  that  under  the  will  their  life  es- 
tate thereupon  ceased,  and  the  title  to  the  property  vested  in 
their  children.  Leave  was  given  to  the  city  of  Louisville  to 
proceed  against  the  grandchildren  of  George  E.  Cooke  for  the 
taxes  and  a  sale  of  the  property.  The  city  of  Louisville  ap- 
peals. 

It  was  held  in  Bull  v.  Kentucky  Nat.  Bank,  90  Ky.  452,  12 
Ky.  Law  Rep.  536,  14  S.  W.  425,  12  L.  R.  A.  37,  that  a  pro- 
vision in  a  will  such  as  that  before  us  is  valid.  By  section 
2998,  Kentucky  Statutes,  all  taxes  remaining  uncollected  on 
the  first  day  of  'May  shall  be  deemed  a  debt  from  the  taxpayer 
to  the  city,  arising  as  by  contract,  and  may  be  enforced  as 
other  contract  debts,  where  the  taxpayer  is  under  no  dis- 
ability; but  this  statute  was  passed  long  after  the  will  in  ques- 
tion was  made.  The  thing  that  the  testator  had  in  mind  was 
to  provide  against  his  two  sons  selling  or  encumbering  the 
property  in  any  way  or  making  it  subject  to  debts  of  their 
own  creation.  He  had  in  mind  debts  voluntarily  created  by 
them,  not  charges  created  by  law  without  their  volition.  He 
had  in  this  provision  of  his  will  no  reference  to  the  taxes  re- 
quired for  the  support  of  the  state  or  municipal  government. 
Their  life  estate  may  be  sold  to  pay  the  taxes  without  its  being 
terminated  as  provided  in  the  will.  The  testator  had  no  inten- 
tion to  so  fix  the  estate  as  to  shield  it  from  taxation  or  to 
provide  that,  if  his  sons  did  not  pay  the  taxes  on  the  estate,  it 
should  go  to  his  grandchildren. 

2**"*  Under  the  pleadings  the  court  should  have  entered  a 
judgment  subjecting  the  life  estate  of  the  defendants  in  the 
property  to  the  tax  claims.  If  this  fails  to  pay  the  taxes,  the 
city  may  be  allowed  to  amend  its  petition  and  bring  the  grand- 
children before  the  court  and  subject  the  remainder. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 


Spendthrift  Trusts  are  discussed  in  the  notes  to  Smith  v.  Towers,  9 
Am.  St.  Rep.  405;  Garland  v.  Garland,  24  Am.  St.  Rep.  686.  To 
create  such  a  trust  the  following  conditions  must  be  observed:  The 
gift  must  be  of  the  income  only;  the  legal  title  must  be  vested  in 
the  trustee;  and  the  trust  must  be  an  active  one,  not  a  mere  dry- 
trust  which  may  be  executed  under  the  statute  of  uses:  Kessner  v. 
Phillips,  189  Mo.  515,  107  Am.  St.  Rep.  368.  "Cujus  est  dare,  ejus  est 
disponere,"  is  the  fundamental  principle  on  which  the  law  rests  its 
protection  of  what  is  known  as  the  spendthrift  trust.  It  allows  the 
donor,  within  the  law,  to  condition  his  bounty  as  suits  himself. 
Spendthrift  trusts  have  no  other  justification  than  is  to  be  found  in 
considerations  affecting  the  donor  alone.  They  allow  the  donor  so  to 
control  his  bounty,  through  the  creation  of  the  trust,  that  it  may  be 
exempt  from  liability  for    the    donee's  debts,    not    because    of    auy 
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monitory  care  for  the  donee,  but  because  it  is  concerned  to  protect 
the  donor's  right  of  property,  but  when  he  substitutes  the  pleasure 
of  the  donee  for  his  own  absolute  right  of  disposition,  the  gift  is 
absolute.  The  law  will  not  sanction  an  attempt  to  give  title  to 
property  without  the  incident  of  ownership.  The  reasoning  is  that 
a  man  shall  not  be  the  real  owner  of  property  with  full  right  to  deal 
with  it,  and  reap  the  benefits  to  the  exclusion  of  the  rights  of  credit- 
ors, and  as  he  cannot  do  this  for  himself,  another  may  not  do  it  for 
him:  Morgan's  Estate,  223  Pa.  228,  132  Am.  St.  Eep.  732.  For  other 
recent  cases  on  the  law  of  spendthrift  trusts,  see  Seigwarth's  Estate, 
226  Pa.  591,  134  Am.  St.  Eep.  1086;  Mattison  v.  Mattison,  53  Or.  254, 
133  Am.  St.  Eep.  829. 


LOW  V.  RAMSEY. 

[135  Ky.  333,  122  S.  W.  167.] 

WILL — Lien  for  Support,  When  Created. — A  devise  to  a  son, 
"with  the  understanding  that  he  is  to  take  and  raise"  his  minor 
brother  and  sister  until  they  reach  a  specified  age,  creates  a  lien 
upon  the  land  in  their  favor  for  that  purpose,     (p.  460.) 

WILL — Lien  for  Support,  When  Binds  Vendee. — ^If  a  devise 
creates  a  lien  on  the  land  for  the  support  of  certain  children,  and 
the  will  is  put  to  record,  the  vendee  of  the  devisee  is  chargeable  with 
notice  and  takes  subject  to  the  liability  imposed,     (p.  460.) 

WILL — Lien  for  Support — Condition  Precedent  or  Subsequent. 
A  devise  to  a  son,  "with  the  understanding  that  he  is  to  take  and 
raise"  his  minor  brother  and  sister  until  they  reach  a  specified  age, 
does  not  create  a  condition  precedent  or  subsequent  that  a  failure  to 
perform  works  a  forfeiture  of  the  estate,     (p.  460.) 

LIMITATION  OF  ACTIONS.— One  Who  was  an  Infant  when 
her  right  of  action  accrued  has  the  same  length  of  time  after  becom- 
ing of  age  to  bring  the  suit  that  she  would  have  had  if  she  had  been 
of  age  when  the  cause  of  action  accrued,     (p.  461.) 

WILL — Lien  for  Support,  Limitation  of  Actions. — Where  a 
devisee  accepts  the  devise  subject  to  a  charge  for  the  support  of  cer- 
tain minors  until  they  reach  a  specified  age,  their  cause  of  action  to 
enforce  the  lien  on  the  land  first  accrues  when  the  devisee  fails  to 
furnish  the  support,  and  the  full  cause  of  action  is  perfected  when 
they  reach  the  age  specified.  But  they  have  the  same  length  of  time 
after  becoming  of  age  in  which  to  bring  suit  that  they  would  have 
had  if  they  had  been  of  age  when  the  cause  of  action  accrued, 
(p.  461.) 

WILL — Lien  for  Support,  Limitation  of  Actions. — ^Under  a  de- 
vise to  a  son  "with  the  understanding  that  he  is  to  take  and  raise" 
his  minor  brother  and  sister  until  they  reach  a  specified  age,  his 
obligation  to  support  them,  although  a  charge  upon  the  devise  which 
he  accepts,  is  governed  by  the  five  year  statute  of  limitation  applica- 
ble in  the  case  of  contracts  not  in  writing,     (p.  462.) 

LIMITATION  OF  ACTIONS— Pleading  and  Demurrer.— The 
statute  of  limitations  must  be  pleaded  unless  the  petition  shows,  not 
only  a  sufficient  lapse  of  time,  but  the  nonexistence  of  any  ground  of 
avoidance;  but  when  the  petition  shows  that  the  action  is  barred,  and 
the  plaintiff  is  not  within  any  of  the  exceptions  in  the  statute  which 
save  his  right  to  sue,  the  question  may  be  raised  by  demurrer. 
(p.  462.) 
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W.  I.  Williams  and  Jas.  I.  Hamilton,  for  the  appellant. 

Lewis  L.  Walker,  for  the  appellees. 

334  CARROLL,  J.  Mrs.  Mary  L.  Low  died,  after  making- 
her  last  will,  which  was  probated  in  January,  1888.  By  this 
will  the  testatrix  gave  her  son,  Wiatt  Low,  all  of  her  personal 
and  real  estate,  declaring  that  he  should  pay  one  dollar  to  each 
of  her  children,  viz.,  Mary  E.  Jordan,  Harry,  Josie,  Aaron^ 
Elgie,  and  Samuel.  The  balance  of  her  estate,  both  real  and 
personal,  she  devised  and  bequeathed  to  him,  "with  the  under- 
standing that  he  is  to  take  and  raise  my  children  Harry  and 
Josie.  until  they  are  fifteen  years  old. ' '  At  the  time  the  tes- 
tatrix died,  Josie  Low  was  between  seven  and  eight  years  old. 
Shortly  after  the  probate  of  the  will  Wiatt  Low  sold  the  real 
estate  devised  to  him  to  James  Ramsey,  and  moved  out  of 
the  state,  taking  with  him  Harry  Low.  Ramsey  remained  in 
possession  of  the  land  from  the  time  he  bought  it  from  Wiatt 
until  his  death  in  1908,  when  it  descended  ^'^^  to  his  widow 
and  children,  the  appellees  herein.  In  1908  Josie  brought 
this  suit  against  the  Ramsey  heirs,  charging  that  Wiatt  Low 
immediately  after  the  death  of  the  testatrix  abandoned  her, 
and  did  not  at  any  time  provide  her  with  food,  clothing, 
money  or  property  of  any  sort.  She  alleged  that  she  was  en- 
titled to  a  lien  on  the  land  for  the  reasonable  cost  of  her  care 
and  support  from  the  time  of  her  mother's  death  until  she 
became  fifteen  years  of  age,  and  that  the  reasonable  cost  of 
caring  for  and  supporting  her  during  this  period  would  be 
one  thousand  dollars.  She  further  alleged  that  when  Ram- 
sey bought  the  land  from  Wiatt  he  had  actual  and  construc- 
tive knowledge  of  the  contents  of  the  will.  She  asked  that 
she  be  adjudged  the  lien  on  the  land,  and  that  it  be  subjected 
to  the  payment  of  her  demand  of  one  thousand  dollars.  The 
lower  court  sustained  a  general  demurrer  to  her  petition  as 
amended,  and,  declining  to  plead  further,  her  action  was  dis- 
mi.ssed,  and  she  appeals. 

In  our  opinion  the  provision  in  the  will  charging  Wiatt  Low 
with  the  duty  of  caring  for  Josie  and  Harry  until  they  were 
fifteen  years  old  created  a  lien  upon  the  land  in  their  favor 
and  for  this  purpose,  and  as  the  will  was  put  to  record,  the 
vendee  of  Wiatt  was  charged  with  notice  of  its  provisions  and 
held  it  subject  to  the  liabilities  imposed  upon  Wiatt. 

It  is  insisted  by  counsel  for  appellant  that  the  provisions 
in  the  will  imposing  upon  Wiatt  the  duty  of  supporting  and 
caring  for  these  children  was  either  a  condition  precedent  to 
the  vesting  of  the  devise  in  him,  or  a  condition  subsequent, 
that  by  his  failure  to  perform  forfeited  the  estate ;  but  in  this 
view  we  do  not  agree.  Giving  to  the  provision  in  the  will  the 
33«  same  effect  that  was  given  to  similar  provisions  in  the 
wills  construed  in  the  cases  of  Pearcy  v.  Greenwell.  80  Ky. 
()16,  4  Ky.  Law  Rep.  587.  and  Bryant's  Admr.  v.  Duugan,  92: 
Ky.  627,  36  Am.  St.  Rep.  618.  18  S.  W.  636,  13  Ky.  Law  Rep. 
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841,  we  hold,  as  did  the  court  in  Pearcy  v.  Greenwell,  that 
"Wiatt  took  the  estate  subject  to  the  charge  upon  it  in  favor 
of  Harry  and  Josie. 

Assuming,  then,  that  it  was  the  duty  of  "Wiatt  to  support 
and  care  for  these  beneficiaries,  the  question  remains  whether 
or  not  the  appellant  has  not  surrendered  her  claim  by  the 
long  delay  before  attempting  to  enforce  it.  Her  cause  of 
action  first  accrued  when  Wiatt  failed  to  furnish  her  sup- 
port, and  her  full  cause  of  action  was  perfected  when  she  be- 
came fifteen  years  of  age.  She  might  then,  under  the  facts 
stated  in  the  petition,  have  recovered  everything  that  was 
due  her  under  the  will;  but,  as  she  was  an  infant  when  her 
right  accrued,  she  had  the  same  length  of  time  after  becoming 
of  age  to  bring  the  suit  that  she  would  have  if  she  had  been 
of  age  when  her  cause  of  action  accrued — section  2525  of  the 
Kentucky  Statutes  reading :  "If  a  person  entitled  to  bring  any 
of  the  actions  mentioned  in  the  third  article  of  this  chapter, 
except  for  a  penalty  or  forfeiture,  was,  at  the  time  the  cause 
of  action  accrued,  an  infant,  ....  the  action  may  be  brought 
within  the  like  number  of  years  after  the  removal  of  such  dis- 
ability, ....  that  is  allowed  to  a  person  having  no  such 
impediment  to  bring  the  same  after  the  right  accrued," 

The  next  question  is:  How  many  years  did  she  have  after 
becoming  of  age  to  bring  the  action?  Section  2515  of  the 
Kentucky  Statutes  provides  in  part  that  "an  action  upon  a 
contract  not  in  writing  signed  by  the  party  ....  shall  be 
commenced  within  ^^^  five  years  next  after  the  cause  of  ac- 
tion accrued,"  and  we  have  no  question  that  this  statute  ap- 
plies. The  contract  attempted  to  be  enforced  was  not  signed 
by  Wiatt.  He  merely  accepted  the  provisions  of  a  will  that 
imposed  upon  him  an  obligation.  The  undertaking  to  sup- 
port and  care  for  appellant  was  assumed  by  Wiatt  as  a  per- 
sonal obligation  when  he  took  the  devise,  and  the  mere  fact 
that  the  acceptance  of  the  devise  charged  the  property  with 
the  liability  undertaken  by  him  does  not  have  the  effect  of 
extending  the  time  in  which  an  action  to  enforce  it  may  be 
brought  beyond  five  years.  This  point  was  adjudged  in  Col- 
lings  V.  Collings'  Admr.,  29  Ky.  Law.  Rep.  51,  92  S.  W.  577. 
In  that  case  Elisha  Collings  conveyed  to  his  daughter  certain 
lands  in  consideration  of  her  agreeing  to  pay  specified  debts 
then  owing  by  Collings.  In  the  course  of  the  opinion  the 
court  said:  "While  it  is  true  the  deed  imposed  on  the  grantee 
the  payment  of  the  debts  named  in  it,  which  became  thereby 
a  lien  on  the  land  in  favor  of  the  respective  creditors  to  whom 
owing,  it  was  an  express  assumpsit,  barred  by  limitation  after 
five  years,  so  far  as  the  grantee  was  concerned,  although  as 
between  the  original  debtor,  Elisha  Collings,  and  his  creditors, 
the  debts  may  not  have  been  barred.  When  the  debts  became 
outlawed,  so  far  as  they  affected  the  grantee,  the  lien  was  like- 
wise discharged.     It  was  not  competent  for  Elisha  Collings 
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and  his  creditors  by  any  subsequent  agreement  between  them- 
selves to  prolong  the  lives  of  these  debts  so  as  to  affect  Mrs. 
AUoway,  the  grantee  of  the  land,  without  her  consent." 

As  the  claim  of  appellant  is  barred  by  the  statute,  can  this 
defense  be  presented  by  a  general  demurrer?  The  rule  is 
that  the  statute  of  limitations  must  ^^*  be  pleaded,  unless  the 
petition  shows  not  only  a  sufficient  lapse  of  time,  but  the  non- 
existence of  any  ground  of  avoidance;  but  when  the  petition 
shows  that  the  action  is  barred,  and  that  plaintiff  is  not  within 
any  of  the  exceptions  contained  in  the  statute  which  saved  his 
right  to  sue,  the  question  may  be  raised  by  demurrer:  Still- 
way  V.  Leavy,  84  Ky.  379,  8  Ky.  Law  Rep.  321,  1  S.  W.  590. 
The  only  relief  sought  is  the  subjection  of  the  land  in  the 
hands  of  the  appellees  to  the  payment  of  appellant's  claim. 
There  is  no  averment  that  the  appellees  in  any  manner  or 
form  assumed  the  payment  of  appellant's  claim  or  any  part 
of  it.  The  petition  does  not  seek  any  relief  against  the  ap- 
pellees personally,  and  so  it  follows  that  she  could  not  be  en- 
titled to  any  of  the  exceptions  contained  in  the  statute  of 
limitations  that  would  save  it  from  running  against  her. 
Under  these  circumstances,  we  think  the  question  that  the 
claim  was  barred  by  limitation  could  be  raised  by  demurrer. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 

The  Liaiility  of  a  Devisee  for  the  Support  of  a  Belative  which  the 
will  makes  a  charge  upon  the  devise  is  discussed  in  the  note  to  Steele 
V.  Korn,  129  Am.  St.  Eep.  1059.  A  covenant  in  a  deed  which  charges 
the  grantee  with  the  support  of  a  third  person  as  part  of  the  con- 
sideration creates  a  lien  on  the  land  for  such  purpose:  Webster  v. 
Cadwallader,  133  Kj.  500,  134  Am.  St.  Eep.  470. 


CITY  OF  OWENSBORO  v.  GABBERT. 

[135  Ky.  346,  122  S.  W.  178.] 

MASTER  AND  SEBVANT— Safe  Place— Digging  Ditch.— An 

employe  digging  a  ditch  two  feet  wide  and  six  feet  deep  in  sandy 
soil,  without  the  walls  being  braced  or  supported,  is  not  in  a  place 
so  obviously  dangerous  that  no  person  of  common  understanding  would 
continue  to  work  there,     (p.  464.) 

MASTER  AND  SERVANT— Safe  Place— Assumption  of  Risk.— 
When  the  place  in  which  an  employ^  is  working  is  not  such  as  im- 
poses on  an  employer  the  full  duty  of  providing  a  safe  place,  but  is 
somewhat  dangerous,  though  not  obviously  so,  or  the  danger  of  con- 
tinuing is  not  so  apparent  that  a  person  of  ordinary  intelligence  would 
not  undertake  it,  and  the  employe  is  assured  by  the  master,  who  is 
present,  that  the  place  is  reasonably  safe,  or  is  directed  by  him  to  go 
on  with  the  work,  the  employe  may  recover  for  injuries  received,  al- 
though the  hazard  is  as  well  known  to  him  as  to  the  employer. 
(p.  465.) 

MASTER  AND  SERVANT — Assumption  of  Risk. — When  the 
Master  is  Present,  the  doctrine  of  equal  knowledge  and  assumed  risk, 
that  IB  sometimes  invoked  to  relieve  him  from  liability  for  injury  to 
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his  servant,  should  be  sparingly  applied.  The  position  of  the  two  is 
very  different,  and  out  of  this  difference  grows  the  right  of  the  ser- 
vant to  depend  upon  the  master,     (p.  465.) 

MASTER  AND  SERVANT— Safe  Place— Digging  Ditch.— 
Where  a  ditch  which  employes  are  digging,  without  the  sides  being 
braced,  is  not  so  obviously  dangerous  that  a  person  of  ordinary  intel- 
ligence would  not  undertake  the  work,  and  the  employer  impliedly 
directs  the  employes  to  continue  working  after  they  have  called  his 
attention  to  the  probable  danger  and  necessity  of  bracing,  he  is  liable 
to  them  for  injuries  suffered  from  the  banks  caving  in.  (pp.  465, 
466.) 

MASTER  AND  SERVANT— Safe  Place— Digging  Ditch.— 
Where  employes  are  digging  a  ditch  two  feet  wide  and  six  feet  deep 
through  sandy  soil,  and  there  is  danger  that  the  walls  may  cave  in, 
which  should  be  known  to  the  employer  and  can  be  obviated  easily 
and  with  little  expanse  by  shoring  them  up,  the  rule  that  the  master 
must  furnish  a  reasonably  safe  place  applies  to  its  full  extent,  and  is 
not  relaxed,  as  in  some  cases  of  construction  work  where  a  continual 
change  is  going  on  with  which  the  employe  must  familiarize  himself 
and  take  precautions  accordingly,  and  against  which  it  is  impractica- 
ble for  the  master  to  guard,     (p.  466.) 

R.  W.  Slack,  city  attorney,  for  the  appellant. 
Levega  Clements  and  Ben  D.  Ringo,  for  the  appellee. 

***  CARROLL,  J.  This  appeal  is  prosecuted  from  a  judg- 
ment in  favor  of  appellee  in  an  action  brought  by  him  against 
the  appellant  to  recover  damages  for  injuries  sustained  while 
in  its  employment  as  a  laborer  digging  a  ditch. 

It  appears  from  the  evidence  that  appellee,  under  the  di- 
rection of  a  superior  servant  of  the  city,  was  engaged  in  dig- 
ging a  ditch  two  feet  wide  and  six  feet  deep  in  a  sandy  soil. 
The  ditch  was  not  braced  or  supported  in  any  way,  although 
it  could  have  been  shored  up  and  made  safe  at  little  expense, 
and  the  sand  in  the  side  of  the  ditch  gave  way,  causing  the 
solid  earth  on  the  surface  to  cave  in  and  fall  on  appellee.  The 
argument  is  made  in  behalf  of  the  city  that  appellee,  who  was 
a  man  of  mature  years  and  ordinary  intelligence,  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  the  dangers 
incident  to  the  employment,  which  it  is  said  were  obvious,  and 
that  he  assumed  the  risk  of  being  injured  in  the  manner  he 
was;  and  it  is  further  insisted  that,  as  this  was  a  work  of 
construction,  and  the  dangerous  place  was  being  made  by  ap- 
pellee in  the  course  of  his  labors,  the  rule  putting  on  the 
master  the  duty  of  furnishing  reasonably  safe  places  for  the 
servant  to  work  in  does  not  apply.  Complaint  is  also  made 
of  alleged  errors  committed  by  the  court  in  giving  and  re- 
fusing instructions. 

Excepting  appellee  and  the  physicians  who  testified  in  his 
behalf,  no  witnesses  were  introduced  by  either  party.  Dnriug 
the  examination  of  appellee,  he  was  asked  the  following  ques- 
tions : 
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"Q.  Now,  Mr.  Gabbert,  at  the  time  the  walls  of  the  ditch 
caved  in,  ^^®  you  knew  it  was  going  to  cave  in?  A.  Cer- 
tainly not,  or  I  would  not  have  been  in  there. 

"Q.  Did  you  know  the  danger  of  its  caving  in?  A.  No, 
sir;  I  never  worked  in  such  sand  and  dirt  as  that  before. 

"Q.  Upon  whose  judgment  did  you  rely  in  that  matter? 
A.     Doc  Woods. 

"Q.     You  knew  Mr.  Woods  well  ?     A.     Certainly. 

"Q.     And  you  had  been  working  under  him  ?     A.     Yes,  sir. 

* '  Q.     You  knew  he  was  an  experienced  man  ?     A.     Yes,  sir. 

"Q.  How  long  had  you  been  digging  ditches  of  that  kind 
and  depth?  A.  I  don't  know  as  I  ever  dug  any  besides  that 
of  that  kind  and  depth. 

"Q.  How  long  had  you  been  digging  at  six  feet  in  that 
place  ?  A.  Something  like  two  days,  I  guess.  It  was  deeper 
out  there  where  it  caved  in  than  where  we  commenced. 

"Q.  It  hadn't  caved  in  anywhere  else,  had  it?  A,  No, 
sir ;  that  was  the  first  cave-in  in  that  ditch. 

"Q.  Could  you  see  anything  more  about  that  soil  than 
the  shape  of  that  ditch,  or  know  anything  more  about  it  than 
Mr.  Woods  could  see?  Was  there  anything  he  could  see  or 
know  about  it  that  you  could  not  see  or  know?  A.  I  can't 
say  anything  about  that.  Mr.  Woods  should  have  understood 
his  business  and  known  the  disposition  of  the  soil. 

"Q.  Did  you  see  that  sand  crumbling?  A.  No,  sir;  I 
didn't  see  any  sand  crumbling.  I  was  cleaning  up  the  bottom 
of  the  ditch  when  it  caved  in,  and  I  don't  remember  watch- 
ing it. 

' '  Q.  You  received  all  of  your  orders  from  Mr.  Woods,  did 
you  ?     A.     Certainly. 

"Q.  Did  anybody  else  about  the  work  have  authority  to 
give  orders  to  the  men  except  Mr.  Woods?     A.     No,  sir. 

"Q.  Did  you  have  any  warning  at  all  before  it  caught 
you  ?     A.     No,  sir ;  none  at  all. 

' '  Q.  What,  if  anything,  had  you  said  to  the  foreman  about 
the  ditch  ?  A.  I  just  remarked  to  Mr.  AVoods,  who  was  ten 
or  twelve  feet  behind  me,  awhile  before  that  ^^*  happened, 
that  I  thought  it  ought  to  be  braced,  that  there  was  sand  there, 
and  he  said,  'Maybe  we  will  get  through  without  it,'  and  just 
went  on  that  way." 

It  thus  appears  that  appellee,  although  not  sure  that  the 
place  was  dangerous,  felt  some  uneasiness  about  it  and  made 
the  inquiry  above  set  out  to  his  foreman,  Woods,  who,  in 
effect,  assured  him  that  there  was  no  danger.  It  cannot  be 
said  that  the  place  was  so  obviously  dangerous  that  no  person 
of  common  understanding  would  have  continued  to  work  in 
it,  and  so  the  principle  announced  in  Wilson  v.  Chess- Wymond 
Co..  117  Ky.  567,  25  Ky.  Law  Rep.  1655,  78  S.  W.  453,  Shem- 
well  V.  Owensboro  &  Nashville  R.  Co.,  117  Ky.  556,  25  Ky. 
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Law  Rep.  1671,  78  S.  W.  448,  Duncan  v.  Gernett  Bros.  Lum- 
ber Co.,  27  Ky.  Law  Rep.  1039,  87  S.  W.  762,  and  other  like 
cases,  does  not  apply.  The  rule  in  this  state  is  that  when  the 
place  in  which  the  servant  is  engaged  in  working  is  not  such 
as  imposes  upon  the  master  the  full  duty  of  providing  a  safe 
place,  but  is  somewhat  hazardous  or  dangerous,  although  not 
obviously  so,  or  the  danger  of  continuing  is  not  so  apparent 
that  a  person  of  ordinary  intelligence  would  not  undertake  it, 
and  the  servant  is  assured,  in  substance  or  effect,  by  the  mas- 
ter, who  is  present,  that  it  is  reasonably  safe  or  that  there  is 
no  danger,  or  is  directed  by  him  to  go  on  with  the  work,  the 
servant  may  recover  for  injuries  received,  although  the  risk 
or  hazard  in  prosecuting  the  work  is  as  well  known  to  the 
servant  as  it  is  to  the  master.  When  the  master  is  present,  the 
doctrine  of  equal  knowledge  and  assumed  risk  that  is  some- 
times invoked  in  cases  like  this  to  relieve  the  master  should 
be  sparingly  applied.  The  position  of  the  two  is  very  differ- 
ent, and  out  of  this  difference  grows  the  right  of  the  servant 
to  depend  upon  the  master,  if  *^^  he  be  present  directing  the 
work,  as  he  has  a  right  to  presume  he  will  warn  him  of  danger 
and  save  him  from  needless  exposure  to  injury  or  death. 

In  Shearman  &  Redfield  on  Negligence,  section  186,  this  idea 
is  well  expressed  in  the  following  language:  "The  true  rule 
in  this  as  in  all  other  cases  is  that,  if  the  master  gives  the 
servant  to  understand  that  he  does  not  consider  the  risk  one 
which  a  prudent  person  should  refuse  to  undertake,  the  ser- 
vant has  the  right  to  rely  upon  his  master's  judgment,  unless 
his  own  is  so  clearly  opposed  thereto  that  in  fact  he  does  not 
rely  upon  his  master's  opinion.  So,  if  the  peculiar  risk  of 
the  act  commanded  by  the  master  is  not  obvious,  the  servant 
has  the  right  to  assume  that  he  is  not  sent  into  any  unusual 
peril,  and  is  not  bound  to  investigate  into  the  risk,  before 
obeying  his  orders.  A  servant  is  not  called  upon  to  set  up  his 
own  unaided  judgment  against  that  of  his  superiors,  and  he 
may  rely  upon  their  advice,  and  still  more  upon  their  orders, 
notwithstanding  many  misgivings  of  his  own The  ser- 
vant's dependent  and  inferior  position  is  to  be  taken  into 
consideration,  and  if  the  master  gives  him  positive  orders  to 
go  on  with  the  work  under  perilous  circumstances,  the  servant 
may  recover  for  an  injury  thus  incurred,  if  the  work  was  not 
inevitably  or  immediately  dangerous. ' '  So  that,  if  we  should 
put  this  case  upon  the  ground  that  the  servant  was  engaged 
in  a  work  of  construction,  and  was  himself  by  his  labor  mak- 
ing the  danger,  and  hence  the  strict  rule  for  the  protection 
of  the  servant  in  respect  to  safe  places  should  not  be  applied, 
we  would  yet  feel  obliged  to  say  that  the  master  in  this  case 
made  himself  liable  by  his  implied  direction  to  the  servant  to 
go  on  with  the  work  after  his  attention  was  directed  by  the 
servant  to  the  probable  *^^  danger  and  the  necessity  for  shor- 
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ing  or  bracinar.  As  said  in  Western  Union  Tel.  Co.  v.  Holtby, 
29  Ky.  Law  Rep.  523,  93  S.  "W.  652,  a  case  in  many  respects 
like  the  one  at  bar:  "There  are  exceptions  to  the  rule  that 
relieved  the  master  from  liability  when  the  servant  is  injured 
by  appliances  or  tools  or  unsafe  places,  when  the  danger  is  one 
that  might  have  been  discovered  by  the  servant  by  the  exercise 
of  ordinary  care.  Among  them,  and  applicable  to  the  facts 
in  this  case,  is  the  doctrine  that,  although  an  appliance,  tool, 
or  place  may  be  unsafe,  and  the  danger  discoverable  by  rea- 
sonable or  ordinary  inspection,  yet  if  the  master  is  present  and 
orders  the  servant  to  perform  the  duty,  or  the  servant  depends 
on  the  master's  presumed  knowledge  of  the  defective  appli- 
ance or  unsafe  place,  or  relies  on  the  master's  inspection  of 
the  premises,  and  acts  under  his  immediate  direction,  the  mas- 
ter will  be  liable." 

But,  aside  from  this,  the  character  of  the  work,  although 
constructive,  was  not  such  as  to  relieve  the  master  from  the 
duty  of  making  it  reasonably  safe.  There  are  a  great  many 
works  of  construction  in  which  it  would  not  be  practicable  for 
the  master  to  keep  a  safe  place  in  which  the  servant  could 
work  while  engaged  in  the  undertaking;  the  nature  of  the 
work  being  such  that  a  continual  change  is  going  on  with 
which  the  servant  must  familiarize  himself  and  take  such  pre- 
cautions as  are  necessary  to  avoid  accident  or  injury.  To  this 
class  of  constructive  work  a  lower  standard  of  liability  on 
the  part  of  the  master,  and  in  many  cases  no  liability,  v,'ill  be 
applied  than  in  cases  where  the  work  has  been  finished  and  is 
being  used  in  the  ordinary  conduct  of  the  business:  Bailey 
354  on  blaster  and  Servant,  sees.  29,  267;  Ballard  &  Ballard 
Co.  V.  Lee's  Admr.,  131  Ky.  412,  115  S.  W.  732. 

But  where  an  excavation  like  the  one  involved  in  this  case 
is  being  made,  and  there  is  danger  that  the  walls  may  cave  in, 
and  this  is,  or  should  be  in  the  exercise  of  ordinary  care, 
known  to  the  master,  and  can  easily  and  with  little  expense 
be  obviated  by  shoring  them  up,  there  is  no  reason  why  the 
duty  of  the  master  to  furnish  the  servant  a  reasonably  safe 
place  in  which  to  work  should  not  be  applied  in  its  fullest 
extent,  unless  the  danger  is  so  obvious  that  a  person  of  ordi- 
nary intelligence  would  not  undertake  it.  This  doctrine  is 
well  supported  by  numerous  authorities,  among  which  we  may 
mention  Thompson  on  Negligence,  sections  3912,  3913;  Bailey 
on  Master  and  Servant,  section  98 ;  20  American  and  English. 
Encyclopedia  of  Law,  page  59 ;  26  Cyc.  1178 ;  Welch  v.  Car- 
lucci  Stone  Co.,  215  Pa.  34,  64  Atl.  392 ,  7  Ann.  Cas.  299. 

As  the  instructions  given  by  the  court  conformed  to  our 
views  of  the  law  applicable  to  the  case  as  we  have  expressed 
them  in  this  opinion,  and  the  verdict  is  not  excessive,  the  judg- 
ment of  the  lower  court  must  be  afi&rmed,  and  it  is  so  ordered.. 
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The  Eight  of  an  Employe  Who  Obeys  Orders  Exposing  Him  to  Untts^ial 
liisks  to  recover  against  his  employer  in  the  event  of  accident  is  con- 
sidered in  the  note  to  Houston  etc.  Ky.  Co.  v.  De  Walt,  97  Am.  St.  Eep. 
884.  Subsequent  cases  on  this  question  are  Long  v.  Illinois  Cent.  R. 
R.  Co.,  113  Ky.  806,  101  Am.  St.  Rep.  374;  Meier  v.  Way,  Johnson, 
Lee  &  Co.,  136  Iowa,  302,  125  Am.  St.  Rep.  254;  Pullman  Co.  v. 
Gellcr,  128  Ky.  72,  129  Am.  St.  Rep.  295;  Noble  v.  Roper  Lumber  Co., 
151  N.  C.  76,  134  Am.  St.  Rep.  974. 

Th-e  Absolute  Obligation  of  an  Employer  to  Use  Due  Care  to  Provide 
and  maintain  a  safe  place  for  his  workmen  does  not  extend  to  all  the 
pasf;!ng  risks  that  may  arise  from  short-lived  causes:  Haskell  & 
Barker  Car  Co.  v.  Przezdziankowski,  170  Ind.  1,  127  Am.  St.  Rep. 
352;  Maloney  v.  Florence  etc.  E.  R.  Co.,  39  Colo.  384,  121  Am.  St. 
Rep.  180.  But  the  rule  which  requires  the  master  to  furnish  a  safe 
place  to  work  applies,  although  the  servant  is  employed  in  constantly 
producing  changes  and  temporary  conditions,  as  in  mining,  for  the 
time  being  more  or  less  dangerous,  if  the  servant  has  no  part  in  pro- 
ducing the  condition  which  leads  to  his  injury:  Superior  Coal  etc.  Co. 
V.  Kaiser,  229  111.  29,  120  Am.  St.  Rep.  233. 

The  Liability  of  an  Employer  Where  BanJcs  of  an  Excavation  Cave  in 
to  the  injury  of  employes  is  discussed  in  Norfolk  etc.  R.  R.  Co.  v. 
Ward,  90  Va.  687,  44  Am.  St.  Rep.  945;  Brown  v.  Electric  Ry.  Co., 
101  Tenn.  252,  70  Am.  St.  Rep.  666;  Mielke  v.  Chicago  etc.  Ry.  Co., 
103  Wis.  1,  74  Am.  St.  Rep.  834;  Maloney  v.  Florence  etc.  K.  R.  Co.^ 
39  Colo.  384,  121  Am.  St.  Rep.  180. 


BURNES  V.   DAVIESS   COUNTY  BANK   AND    TRUST 

COIMPANY. 
[135  Ky.  355,  122  S.  W.  182.] 

PLEDGE — Delivery  of  Securities  "by  Pledgor  Bank. — Where  a 
bank,  to  secure  "mortgage  certificates  of  deposit"  issued  to  depositors, 
sets  aside  securities  in  its  own  box,  a  valid  lien  is  not  created  on 
such  securities  to  the  prejudice  of  other  creditors,  under  the  rule  that 
a  pledge  can  be  created  only  by  actual  or  symbolic  delivery  of  the 
property  to  the  pledgee;  and  although  the  arrangement  is  valid  as 
between  the  bank  and  the  depositors,  it  is  not  so  as  against  the  as- 
signee of  the  bank  for  the  benefit  of  creditors,     (p.  469.) 

ASSIGNMENT  FOR  CREDITORS— Right  of  Assignee.— The 
fact  that  a  pledge  of  property  is  good  as  between  the  parties,  not- 
withstanding there  is  not  a  delivery  of  the  property  to  the  pledgee, 
does  not  prevent  the  pledgor's  assignee  for  the  benefit  of  creditors 
from  setting  aside  the  transfer  as  invalid  against  other  creditors  of 
the  pledgor,     (p.  476.) 

Sweeney,  Ellis  &  Sweeney,  Miller  &  Todd,  J.  D.  Atchison 
and  George  W.  Jolly,  for  the  appellants. 

Levega  Clements,  Ben  D.  Ringo,  C.  M.  Finn,  J.  R.  Hays, 
W.  F.  Hays  and  C.  W.  Wells,  for  the  appellees. 

^^^  HOBSON,  J.     The  Daviess  County  Bank  and  Trust 
Company  began  business  in  Owensboro,  Kentucky,  on  August 
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7,  1900.  On  April  28,  1908,  it  made  a  general  deed  of  as- 
signment for  the  benefit  of  its  creditors,  and  E.  B.  Anderson 
was  appointed  as  trustee.  He  filed  this  action  in  the  Daviess 
circuit  court  for  a  settlement  of  his  accounts.  There  were  a 
large  number  of  depositors  in  the  bank,  some  of  whom  held 
the  ordinary  certificates  of  deposit.  Others  held  what  is  de- 
nominated in  the  record  "mortgage  certificates  of  deposit." 

The  latter  were  in  these  words:  "Owensboro,  Ky.,  . 

This  is  to  certify  that has  deposited  in  the 


Daviess  Bank  &  Trust  Company dollars  payable  to  his 

order  on  return  of  this  certificate  properly  indorsed  twelve 

months  after  date  Avith  interest  thereon  at per  cent  per 

annum,  interest  to  cease  on  the- day  of  ,  19 — . 

This  certificate  of  deposit  is  one  of  a  series  of  similar  cer- 
tificates and  is  secured  by  an  equal  amount  of  first  mortgage 
bonds  or  lien  notes  on  real  estate  in  Daviess  County,  Ken- 
tucky, worth  at  least  double  the  amount  loaned." 

^®''  These  certificates  were  issued  pursuant  to  an  order  of 
the  board  of  directors  made  on  March  26,  1903,  which  was  as 
follows:  ''At  a  meeting  of  the  directors  of  the  Daviess  County 
Bank  and  Trust  Company  held  to-day  in  the  directors'  room 
there  were  present  T.  S.  Venable,  J.  J.  Grifiin,  and  T.  S.  An- 
derson. T.  S.  Anderson  laid  before  the  board  a  plan  for  issu- 
ing certificates  of  deposit  secured  especially  by  first  mortgage 
bonds  or  lien  notes  set  aside  for  that  purpose,  all  money  com- 
ing in  on  said  certificates  to  be  invested  in  said  class  of  securi- 
ties and  held  as  a  special  fund.  Mr.  Venable  moved  that  the 
bank  issue  such  certificates  of  deposit.  His  motion  was  sec- 
onded by  Mr.  Griffin  and  carried.     Board  adjourned." 

The  plan  adopted  by  the  bank  for  the  issual  of  these  mort- 
gage certificates  was  this:  The  bank  would  issue  a  certificate 
of  this  kind  to  a  person  who  deposited  money  with  the  banlc, 
and  it  would  take  from  among  the  mortgage  bonds  or  lien 
notes  a  note  or  bond  and  indorse  upon  it  in  stencil  these 
words:  "This  bond  [or  note]  is  pledged  as  security  for  the 
series  of  mortgage  certificates  of  deposit  issued  by  the  Daviess 
County  Bank  and  Trust  Company."  The  bond  or  note  thus 
stamped  was  then  placed  in  a  box  with  the  others  so  stamped, 
and  an  indorsement  in  stencil  was  made  on  the  register  of 
the  bank  opposite  the  entry  of  this  bond  or  note  similar  to 
the  indorsement  stamped  on  it.  The  indorsements  were  not 
dated,  and  were  not  ordinarily  signed  by  the  bank  or  any  of 
the  officers  of  it.  AVhen  a  bond  or  note  thus  stamped  or  an 
interest  coupon  was  paid,  it  was  paid  to  the  bank  in  the  reg- 
ular course  of  its  business  and  delivered  to  the  payer,  and  an- 
other bond  or  note  belonging  to  the  bank  was  ^^^  taken  from 
the  notes  or  bonds  of  the  bank,  stamped  as  above,  and  placed 
among  those  previously  stamped  in  the  box  kept  for  that  pur- 
pose. 
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At  the  time  the  bank  failed  it  held  bonds  secured  by  mort- 
gage of  the  par  value  of  $206,066.  It  also  held  real  estate 
notes  to  the  amount  of  $28,084.  On  these  mortgage  bonds 
and  real  estate  notes  the  holders  of  the  mortgage  certificates 
claimed  a  lien  on  $74,000  to  secure  their  certificates,  which 
amounted  to  the  sum  of  $73,463.44.  These  bonds  and  notes 
were  in  the  box  referred  to  with  indorsements  as  stated  at  the 
time  they  came  to  the  hands  of  the  assignee,  and  that  they 
were  placed  there  at  the  time  the  mortgage  certificates  were 
issued  or  when  other  notes  previously  placed  there  were  with- 
drawn is  conceded.  In  other  words,  it  is  conceded  that  the 
bank  in  good  faith  undertook  to  secure  these  depositors  in  this 
way  at  the  time  they  deposited  their  money  with  it;  and  the 
only  question  we  are  to  determine  is  whether  a  valid  lien  may 
be  thus  created  on  notes  and  bonds  to  the  prejudice  of  other 
creditors. 

Section  1908,  Kentucky  Statutes,  is  in  these  words:  "Every 
voluntary  alienation  of  or  charge  upon  personal  property,  un- 
less the  actual  possession,  in  good  faith,  accompanies  the  same, 
shall  be  void  as  to  a  purchaser  without  notice,  or  any  creditor, 
prior  to  the  lodging  for  record  of  such  transfer  or  charge  in 
the  office  of  the  county  court  for  the  county  where  the  alienor 
or  person  creating  the  charge  resides."  Under  this  statute, 
it  has  been  held  in  an  unbroken  line  of  decisions  that  an  ab- 
solute sale  of  personal  property  is  per  se  void  as  to  the  pur- 
chasers and  creditors  unless  the  possession  of  the  property 
accompanies  the  title,  and  that  a  lien  on  the  property  ^^^  can 
only  be  created  by  a  writing  recorded  in  the  county  clerk's 
office  where  the  owner  retains  possession :  Enders  v.  Williams, 
1  Met.  346,  and  cases  cited.  In  the  case  at  bar  the  bank  did 
not  surrender  possession  of  the  notes  and  bonds  put  in  the 
box  to  secure  the  mortgage  certificates.  These  notes  and 
bonds  were  not  delivered  to  the  holders  of  these  certificates. 
If  the  maker  of  a  note  had  a  setoff  against  the  bank,  it  was 
available  against  the  note ;  but  if  he  had  a  setoff  against  the 
holder  of  a  mortgage  certificate,  this  could  not  have  been  as- 
serted against  the  note  in  the  hands  of  the  bank,  and  a  pay- 
ment to  the  holder  of  one  of  these  certificates  would  have  been 
no  defense  to  an  action  by  the  bank  on  the  note,  if  the  bank 
had,  without  notice  of  the  payment,  settled  with  the  certificate 
holder.  A  pledge  of  personal  property  can  only  be  created 
by  actual  or  symbolic  delivery  of  the  property  by  the  pledgor 
to  the  pledgee.  If  the  property  remains  in  the  possession  and 
under  the  control  of  the  pledgor,  the  transaction  falls  within 
the  statute,  and  is  void  as  to  creditors  and  purchasers.  A 
bank  has  no  greater  rights  than  an  individual,  and  to  hold 
that  an  individual  can  create  pocket  liens  upon  his  property 
in  such  a  way  as  this  that  are  valid  against  purchasers   and 
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creditors  would  be  to  nullif}^  the  statute  and  entirely  defeat 
the  legislative  purpose  in  its  enactment. 

It  is  said  that  the  assignee  for  the  benefit  of  the  creditors 
simply  stands  in  the  shoes  of  his  assignor,  and  that  the 
arrangement  in  contest  was  good  as  between  the  certificate 
holders  and  the  bank;  but  by  section  84,  Kentucky  Statutes,  if 
the  assignor  before  making  the  deed  of  assignment  shall  have 
made  a  fraudulent  ^^*^  transfer  of  his  property,  the  property 
so  fraudulently  transferred  vests  in  the  assignee.  The  as- 
signee holds  the  property  for  the  benefit  of  the  creditors  and 
as  their  trustee.  If  the  transfer  is  void  as  to  the  creditors 
whom  he  represents,  it  is  void  also  as  to  him  as  their  repre- 
sentative. A  trustee  may  always  assert  the  rights  of  his 
cestui  que  trust,  and  take  such  steps  as  are  necessary  to  pro- 
tect them  in  a  court  of  equity.  Practically  the  same  question 
we  have  before  us  was  before  the  supreme  court  of  Louisiana 
in  Succession  of  Lanaux,  46  La.  Ann.  1036,  15  South.  708,  25 
L.  R.  A.  577,  and  before  the  United  States  supreme  court 
in  Casey  v.  Cavaroc,  96  U.  S.  467,  24  L.  ed.  779,  and  we  con- 
cur in  the  reasoning  of  those  opinions  denying  a  lien  to  cred- 
.itors  attempted  to  be  created  between  debtor  and  creditor  by  a 
private  arrangement  like  this:  See,  also,  Grand  Avenue  Bank 
v.  St.  Louis  Union  Trust  Co.,  135  Mo.  App.  366,  115  S.  W. 
1071. 

It  is  insisted  for  the  appellants  that  the  bank  held  the  bonds 
and  notes  as  trustee  for  the  holders  of  the  mortgage  certifi- 
cates, and  we  are  referred  to  a  number  of  cases  in  which  such 
trusts  have  been  enforced  as  between  trustee  and  cestui  que 
trusts ;  but  it  will  be  seen  from  an  examination  of  these  cases 
that  in  none  of  them  were  the  rights  of  creditors  or  purchasers 
involved.  The  arrangement  here  was  valid  as  between  the 
bank  and  the  depositor  if  the  bank  had  remained  solvent,  and 
the  ritrhts  of  other  creditors  were  not  involved;  but  it  would 
entirely  defeat  the  statute  to  say  that  a  trust  of  this  sort  could 
be  enforced  against  purchasers  or  creditors.  The  purpose  of 
the  statute  was  to  declare  inoperative  and  void  such  transac- 
tions as  to  purchasers  and  creditors. 

We  therefore  conclude  that  the  circuit  court  properly  held 
that  the  holders  of  the  mortgage  certificates  ^^^  had  no  su- 
perior lien  on  the  bonds  and  notes  referred  to. 

Judgment  affirmed. 


Pledges  and  Collateral  Securities  are  discussed  in  the  note  to  Griggs 
V.  Day,  32  Am.  St.  Eep.  711. 

To  Make  a  Valid  Fledge  as  Against  Other  Creditors,  there  must  be  a 
delivery  of  the  property,  either  actual  or  constructive,  and  in  the 
absence  thereof  good  faith  does  not  avail  the  pledgee:  Geilfuss  v. 
Corrigan,  95  Wis.  651,  60  Am.  St.  Rep.  143;  Moors  v.  Eeading,  167 
Mass.  322,  57  Am.  St.  Rep.  460;  First  Nat.  Bank  v.  Caperton,  74 
Miss.  857,  60  Am.  St.  Eep.  540.     The  setting  apart  of  property  for 
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the  benefit  of  a  pledgee  is  not  a  sufficient  delivery  to  support  the 
pledge,  where  he  had  no  knowledge  of  such  setting  apart,  and  never 
took  possession  of  the  property:  Franklin  Nat.  Bank  v.  Whitehead, 
149  Ind.  560,  63  Am.  St.  Kep.  302.  But  if  pledged  property,  in  ac- 
cordance with  the  agreement  of  the  parties,  is  placed  in  a  designated 
place  and  marked  with  the  pledgee's  name,  there  is  a  sufficient  deliv- 
ery to  sustain  the  pledge:  American  Pig  Iron  etc.  Co.  v.  German,  126 
Ala.  194,  85  Am.  St.  Rep.  21.  A  pledge  of  a  bank  account  is  not 
effected  by  the  delivery  of  a  copy  of  the  account,  without  a  delivery 
of  the  book  itself  or  without  any  assignment  of  the  right  of  the 
owner  therein:  American  Exch.  Nat.  Bank  V.  Federal  Nat.  Bank,  226 
Pa.  483,  134  Am.  St.  Eep.  1071. 


BROWN  V.  COIVIMONWEALTH. 

[135  Ky.  635,  117  S.  W.  281.] 

INDICTMENT — Signature  of  Prosecuting  Attorney. — If  the 
law  does  not  require  the  commonwealth's  attorney  to  sign  an  indict- 
ment, the  signing  or  printing  by  mistake  of  the  name  of  a  person  to 
it  as  commonwealth's  attorney  who  is  not  such  officer  does  not  in- 
validate it.     (p.  472.) 

EOBBERY — Force  and  Fear. — To  Constitute  Eobbery,  the  per- 
son robbed  must  be  deprived  of  his  property  by  force  or  by  putting 
him  in  fear.     (p.  473.) 

KOBBERY — Snatching  Money  from  Hand. — ^Robbery,  not  Lar- 
ceny, is  committed  by  two  persons  when  one  of  them  asks  a  third 
person  for  a  dime,  and  the  other  suddenly  and  forcibly  snatches 
money  from  the  hand  of  the  third  person  and  flees  as  he  is  about 
to  comply  with  the  request,     (p.  474.) 

J.  G,  Rollins  and  W.  B.  Hays,  for  the  appellants. 

James  Breathitt,  attorney  general,  by  Tom  B.  McGregor, 
assistant  attorney  general. 

636  SETTLE,  C.  J.  The  appellants,  Robert  Brown, 
Charlie  Woods,  and  Pearl  Wiggins  were  indicted,  tried  and 
convicted  of  the  crime  of  robbery,  the  punishment  of  each 
being  fixed  at  confinement  in  the  penitentiary  two  years.  Ap- 
pellants ask  a  reversal  of  the  judgment  of  conviction. 

Numerous  errors  are  assigned,  but  only  two  of  them  are 
relied  on  for  the  reversal  asked.  The  first  complaint  is  that 
the  court  erred  in  overruling  appellant's  demurrer  to  the  in- 
dictment. At  the  close  of  the  indictment  appears  the  name 
of  G.  A.  Denham,  as  commonwealth's  attorney  of  the  twenty- 
sixth  judicial  district,  when  it  should  have  contained  the  name 
^^'  of  J.  B.  Snyder,  present  commonwealth's  attorney,  of  the 
judicial  district.  Denham  was  the  predecessor  in  office  of 
Snyder,  and  it  is  admitted  that  the  indictment  against  appel- 
lants was  written  upon  a  partly  printed  form,  which  was  one 
of  a  lot  that  had  been  procured  by  Denhaiii  while  common- 
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wealth's  attorney,  and  that  in  preparing  the  indictment  Sny- 
der forgot  to  erase  the  name  of  Denham  and  write  his  own 
in  lieu  thereof  as  commonwealth's  attorney.  The  error  did 
not  affect  the  validity  of  the  indictment.  In  the  case  of  Sims 
V.  Commonwealth,  12  Ky.  Law  Rep.  215,  13  S.  W.  1079,  it  is 
said:  "The  code  does  not  require  the  commonwealth's  attorney 
to  sign  the  indictment.  It  makes  no  difference  whether  the 
person  signing  the  indictment  was  a  county  or  common- 
wealth 's  attorney.  The  law  did  not  require  either  to  sign  it. ' ' 
If,  as  thus  held,  neither  the  county  nor  the  commonwealth's 
attorney  is  required  by  the  code  to  sign  the  indictment,  it 
necessarily  follows  that  the  signing  or  printing  by  mistake  of 
the  name  of  a  person  to  it  as  commonwealth's  attorney  who  is 
not  such  officer  would  not  invalidate  it.  The  mistake  could 
have  no  other  effect  than  would  the  absence  from  the  indict- 
ment of  the  name  of  the  commonwealth's  attorney  or  county 
attorney.  It  is  further  insisted  for  appellants  that  the  trial 
court  erred  in  failing  to  instruct  the  jury  as  to  the  law  in  re- 
spect to  larceny,  and  that  the  evidence  upon  which  they  were 
convicted,  if  it  showed  them  guilty  of  any  crime,  more  di- 
rectly tended  to  prove  them  guilty  of  larceny  than  robbery; 
and,  six  dollars  being  the  amount  of  which  the  owner  was 
deprived  by  them,  they  should  have  been  convicted  of  petit 
larceny  if  convicted  at  all;  whereas  the  instructions  that  were 
given  only  contained  the  law  as  to  robbery,  and  compelled  the 
jury  to  find  appellants  guilty  ^^*  of  that  crime,  or  to  acquit 
them.  It  remains  to  be  seen  whether  the  evidence  supports 
this  contention.  That  introduced  by  the  commonwealth  con- 
duced to  prove  that  William  Roberts  and  another  man  named 
Johnson  were  in  the  city  of  Middlesboro  on  the  night  of  the 
robbery,  having  gone  there  from  the  state  of  Virginia.  To- 
gether they  walked  along  one  of  the  streets  of  the  city  until 
they  reached  a  point  in  front  of  the  Shady  Grove  saloon  and 
near  a  restaurant,  where  they  met  two  negro  men  and  a  negro 
woman.  The  negro  woman  was  Pearl  Wiggins,  and  one  of 
the  negro  men  the  appellant  Charles  Wood.  The  other  man 
was  a  one-eyed  negro,  but  there  was  contrariety  of  evidence 
as  to  whether  he  was  the  appellant,  Robert  Brown,  or  another 
one-eyed  negro  known  as  **Bram. "  Upon  meeting  the  three 
negroes  something  was  said  by  Johnson  to  them,  and  the  ap- 
pellant Charles  Woods  then  started  away  with  Johnson,  osten- 
sibly for  the  purpose  of  conducting  him  to  a  barber's  shop, 
leaving  Roberts  with  the  other  negroes.  At  that  juncture 
Pearl  Wiggins  asked  Roberts  for  a  dime  to  buy  a  bucket  of 
beer.  Evidently  intending  to  comply  with  her  request,  Rob- 
erts drew  some  money  from  his  pocket,  and  after  he  did  so 
the  one-eyed  negro  man  with  Pearl  Wiggins  suddenly,  and 
with  force  and  violence,  snatched  or  wrenched  the  money  from 
Roberts'  hand,  and  with  equal  suddenness  swiftly  fled  and 
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escaped  with  it.  The  amount  thus  taken  was  six  dollars.  The 
arrest  of  the  three  appellants  speedily  followed.  ]\Irs.  Gerrish, 
a  witness  for  the  commonwealth,  was  standing  in  the  door  of 
the  restaurant,  in  plain  view  of  the  parties,  when  the  robbery 
occurred,  and  claimed  to  have  seen  the  entire  transaction. 
She  testified  that  the  negro  man,  who  snatched  the  money 
from  Eoberts'  hand  and  ran  away  with  it  was  a  one-eyed  man, 
and  **^^  identified  the  appellant  Brown  as  the  guilty  person. 
Two  other  witnesses  testified  that  he  was  in  a  negro  restaurant 
on  an  alley  in  the  rear  of  the  Shady  Grove  saloon  immediately 
before  the  robbery,  and  one  of  them  said  that  he  was  then 
trying  to  borrow  a  bucket  to  get  some  beer  for  Pearl  Wiggins. 
The  evidence  fails  to  show  that  he  was  seen  at  the  place  of 
the  robbery  after  its  occurrence.  The  appellants.  Brown  and 
Pearl  Wiggins,  admitted  all  the  facts  as  to  the  robbery,  except 
they  claimed  that  it  was  the  one-eyed  negro  Bram,  and  not 
Brown,  who  seized  and  fled  with  Roberts'  money.  They  also 
proved  by  two  or  more  witnesses  that  Bram  resembles  Brown ; 
that  he,  too,  was  seen  near  the  scene  of  the  robbery  shortly 
before  it  was  committed,  and  that  immediately  thereafter  he 
left  Middlsboro,  and  has  not  since  returned. 

While  the  evidence  was  conflicting  as  to  the  identity  of 
Brown  and  as  to  Woods'  connection  with  the  crime,  we  are 
unable  to  say  that  it  furnished  no  basis  for  the  verdict  of  the 
jury.  It  was  for  the  jury  to  say  whether  Brown  or  Bram  was 
the  money-snatcher,  and  whether  Woods  and  Pearl  Wiggins 
were  aiders  and  abetters  in  the  commission  of  the  crime.  We 
are  not  at  a  loss  to  understand  how  the  jury  constructed  from 
the  evidence  as  a  whole  the  theory  that  each  of  the  appellants 
contributed  to  the  crime  charged ;  the  part  assigned  Woods 
being  to  get  Johnson  separated  from  Roberts  that  he  might 
not  assist  the  latter  to  resist  the  robbers,  the  act  of  Pearl  Wig- 
gins in  asking  of  Roberts  the  dime  to  buy  beer  being  a  sub- 
terfuge to  get  him  to  pull  the  money  from  his  pocket  that 
Brown  might  be  afforded  the  opportunity  to  forcibly  take  it 
from  him,  and  Brown's  part  of  the  enterprise  to  possess  him- 
self by  force  of  the  money  after  Roberts  drew  it  from  his 
pocket.  The  evidence  clearly  shows  that  ^^®  force  was  re- 
quired and  used  to  deprive  Roberts  of  his  money,  and  to  con- 
stitute robbery  the  person  robbed  must  be  deprived  of  his 
property  by  force,  or  by  putting  him  in  fear.  In  Davis  v.  Com- 
monwealth, 21  Ky.  Law  Rep.  1295,  54  S.  W.  959,  it  was  held 
the  fact  that  the  defendant  snatched  money  from  the  hand  of 
another  was  evidence  of  actual  violence,  which  entitled  the 
prosecution  to  an  instruction  to  the  jury  to  convict  if  the 
money  was  taken  against  the  owner's  will,  by  actual  force. 
And  in  Jones  v.  Commonwealth,  112  Ky.  689,  99  Am.  St.  Rep. 
330,  66  S.  W.  633,  57  L.  R.  A.  432,  it  was  also  held  that,  where 
defendant  snatched  a  pocket-book  from  the  hand  of  another  so 
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quickly  that  he  had  no  chance  to  actively  resist,  there  was  such 
a  taking  by  violence  as  authorized  a  conviction  under  an  in- 
dictment for  robbery. 

The  trial  court  did  not  err  in  failing  to  give  an  instruction 
under  which  the  jury  might  have  found  appellants  guilty  of 
larceny.  There  was  indeed  no  proof  of  larceny;  it  was 
wholly  and  altogether  to  the  eifect  that  Roberts'  money  was 
taken  from  him  by  force  and  with  such  violence  and  sudden- 
ness as  gave  him  no  opportunity  to  resist  the  robbers.  The 
crime  was  therefore  robbery,  and  the  instruction  authorizing 
the  jury  to  find  appellants  guilty  of  robbery,  together  with  the 
one  as  to  the  reasonable  doubt,  gave  to  the  jury  all  the  law  of 
the  case. 

Wherefore  the  judgment  is  affirmed. 


THE  NATUEE  AND  ELEMENTS  OF  THE  CEIME  OF  BOBBERY. 
I.  Definitions. 

a.  The  Offense  Described  in  Holy  Writ,  474. 

b.  As  Known  to  the  Common  Law,  475. 

c.  Statutory  Definitions,  475. 
II.  Constituent  Parts  of  the  Crime. 

a.  The  Felonious  Taking,  476, 

b.  The  Asportation  or  Carrying  Away,  476. 

c.  The  Intent,  477. 

d.  Of  Wliat  and  from  Whom  Bobbery  may  be  Charged,  479. 

e.  The  Taking  Under  Supposed  Legal  Authority,  481. 

f.  Snatching,  481. 

g.  The  Taking  Under  Claim  of  Right. 

1.  The  Retaking  of  One's  Own  Property,  485. 

2.  The  Taking  in  the  Guise  of  Debt  Collection,  480. 
h.  The  Taking  Against  the  Will  of  the  Possessor. 

1.  Invito  Domino,  489. 

2.  With  His  Consent,  490. 

i.  The  Taking  in  the  Presence  of  the  Person  Robbed,  491. 
j.  Force  or  Violence. 

1.  Actual,  493. 

2.  Constructive  or  Putting  in  Fear,   494. 
III.  Effect  of  the  Return  of  the  Stolen  Goods,  497. 

I.  Definitions. 
a.  The  Offense  Described  in  Holy  Writ. — "Thou  shalt  not  steal." 
So  rang  out  the  earliest  recorded  declaration  of  the  law  of  mine  and 
thine;  and  it  requires  but  little  retrospection  to  readily  grasp  that  no 
sooner  was  society  formed  upon  the  surface  of  the  earth  than  that 
regulation  had  to  be  made  and  enforced  for  the  recognition  of  the 
rights  of  property,  and  though  the  Great  Record  contains  no  cases  of 
theft  prior  to  the  decalogue,  the  inscription  of  the  eighth  commanci- 
ment  of  the  ten  showed  the  omniscient  foresight  of  the  Author  of  all 
being  into  temptations  like  to  those  that  ended  so  disastrously  for  our 
first  parents.  It  is  to  be  noted  that  while  there  is  no  record  of  actual 
theft  prior  to  the  decalogue,  we  find  in  Genesis,  c.  44,  v.  8,  Joseph's 
brothers  repudiating  the  theft  of  his  silver  cup.  In  the  same  book 
of  the  Pentateuch  which  contains  the  decalogue,  we  find  the  punish- 
ments prescribed  under  the  Mosaic  laws  in  chapter  22  for  the  euumer- 
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ated  classes  of  theft.  The  first  declaration  against  robbery  occurs 
in  Leviticus,  c.  19,  v.  13,  "Thou  shalt  not  oppress  thy  neighbor  nor 
rob  him."  In  Luke,  10,  the  first  partial  description  of  the  common-law 
offense  is  to  be  found  in  the  words,  "And  he  fell  among  robbers,  which 
both  stripped  him  and  beat  him,  leaving  him  half  dead";  and  in  John, 
c.  10,  V.  1,  occurs  the  conjunction  of  the  terms,  "The  same  is  a  thief 
and  a  robber." 

b.  As  Known  to  the  Common  Law. — Solon  ameliorated  the  punish- 
ment meted  out  under  the  laws  of  Draco  at  Athens  for  robbery  from 
death  to  a  pecuniary  fine.  It  is  difficult  to  understand  the  particular 
process  of  ratiocination  which  went  on  in  the  minds  of  our  legislative 
forefathers,  except  the  solution  lies  in  this:  that  with  regard  to  those 
goods  which  are  easily  carried  off,  they  made  the  punishment  greater 
in  proportion  to  the  facility.  We  owe  our  present  severe  punishment 
of  cattle  thieves  to  the  Romans,  who  punished  them,  then  called  the 
abigei,  with  ferocious  severity,  and  we  can  perhaps  make  allowances 
for  the  equally  Draconic,  though  unwritten,  laws  of  the  wild  early 
settlements,  where  justice  very  often  was  accidentally  meted  out  with- 
out regard  to  law  or  constitution.  But  with  primeval  man  the  charter 
of  liberty  was  of  three  words.  That  might  was  right  was  but  the  dawn 
of  evolution.  It  was  fittest  that  the  fittest  should  survive,  and  thus 
what  was  not  stolen  secretly  was  taken  openly  and  by  force,  and  when 
property,  being  goods  or  money  to  any  value,  was  feloniously  and  forci- 
bly taken  from  the  person  of  another,  or  in  his  presence,  against  his 
will,  by  violence,  or  by  putting  him  in  fear  of  immediate  injury  to  his 
person,  the  offense  was  called  "robbery"  by  the  common  law:  Mc- 
Closkey  v.  People,  5  Park.  Cr.  Eep.  299.  Eobbery,  as  defined  by  the 
common  law,  is  "The  feloneous  and  violent  taking  of  any  money  or 
goods  from  the  person  of  another,  putting  him  in  fear."  The  word 
"feloneous"  in  the  definition  refers  to  the  intention,  which  must  have 
been  "animo  furandi,"  for  the  purpose  of  stealing  or  appropriating 
the  thing  taken.  At  coram-on  law  the  use  of  absolute  personal  vio- 
lence was  not  necessary  to  constitute  the  offense,  if  there  were  threats 
and  the  victim  submitted  peacefully  through  fear  of  violent  conse- 
quences if  he  did  not  yield.  When  the  robbery  was  committed  by 
more  than  one  person,  they  were  all,  acting  together,  equally  guilty. 
It  was  not  necessary  that  the  money  or  goods  stolen  should  be  on  the 
person  of  the  victim,  provided  they  were  in  his  possession,  such  as 
household  goods,  or  cattle  in  the  field:  United  States  v.  Smith,  Fed. 
Cas.  No.  16,318.  This  definition  is  with  unimportant  variation  adopted 
from  United  States  v.  Baker,  Fed.  Cas.  No.  14,501. 

c.  Statutory  Definitions. — There  is  comparatively  little  or  no  differ- 
ence between  the  old  common-law  definition  of  robbery  and  that 
which  appears  on  our  statutes  and  in  our  codes.  Taking  two  of  the 
code  definitions,  one  from  each  side  of  the  United  States,  we  see  that 
the  New  York  Criminal  and  Penal  Code,  section  224,  defines  robbery 
as  "the  unlawful  taking  of  personal  property,  from  the  person  or  in 
the  presence  of  another,  against  his  will,  by  means  of  force,  or  vio- 
lence, or  fear  of  injury,  immediate  or  future,  to  his  person  or  prop- 
erty, or  the  person  or  property  of  a  relative  or  member  of  his  family, 
.or  of  anyone  in  his  company  at  the  time  of  the  robbery";  and  the 
Penal  Code  of  California,  section  211,  as  "the  felonious  taking  of  per- 
sonal property  in  the  possession  of  another,  from  his  person  or  imme- 
diate presence,  and  agninst  his  will,  accomplished  by  means  of  force 
or  fear."     A  comparison  of  each  of  these  code  definitions  will  dis- 
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close  they  embody  all  that  .is  in  the  common-law  explanation  of  the 
term — the  New  York  one  at  a  little  greater,  and  the  California  one 
at  a  little  less,  length  than  its  prototype,  and  yet  each  covering  the 
ground  set  apart  as  the  first  step  in  the  prosecution  of  the  offense. 
They  all  convey  the  principal  idea  that  robbery  is  theft  with  violence, 
or,  to  use  the  more  common  and  better  known  legal  phraseology,  lar- 
ceny with  force.  In  Georgia  there  is  sufficient  of  a  difference  of 
definition  to  warrant  our  reference  to  it.  In  that  state,  "Robbery  is 
the  wrongful,  fraudulent  and  violent  taking  of  money,  goods  or  chat- 
tels, from  the  person  of  another,  by  force  or  intimidation,  without 
the  consent  of  the  owner."  And  as  explained  in  Long  v.  State,  12 
Ga.  293,  and  Fanning  v.  State,  66  Ga.  167,  the  offense  is  single;  and  it 
is  robbery  if  committed  by  force,  and  not  the  less  robbery  when  per- 
petrated by  intimidation.  In  Maine  the  definition  is  slightly,  but 
not  materially,  altered.  The  statute  of  1889,  chapter  250,  makes  who- 
ever, by  force  or  by  violence,  or  by  putting  in  fear,  feloniously  takes 
from  the  person  of  another  property  that  is  the  subject  of  larceny, 
guilty  of  robbery:  State  v.  Perley,  86  Me.  427,  41  Am,  St.  Eep.  564, 
30  Atl.  74.  In  Texas,  the  most  ample  provision  has  been  made  in  the 
code  definitions.  According  to  the  Penal  Code,  article  722,  "if  any 
person  by  assault,  or  by  violence  and  putting  in  fear  of  life  or  bodily 
injury,  shall  fraudulently  take  from  the  possession  or  person  of  an- 
other any  property,  with  intent  to  appropriate  the  same  to  his  own 
use,  he  shall  be  guilty  of  robbery."  These  form  the  principal  varia- 
tions of  the  common-law  definition,  and  we  shall  now  proceed  to  in- 
quire what  interpretation  has  been  placed  b}'  the  courts  upon  them 
in  cases  arising  out  of  a  prosecution  for  the  offense,  and  in  which  it 
was  found  expedient  to  consider  the  nature  ai;d  elements  of  the 
offense  and  the  proper  measure  of  importance  attached  to  each  and 
every  essential  part,  taking  them  in  the  order  in  which  they  occur 
in  the  general  definition. 

n.    Constituent  Parts  of  the  Crime. 

a.  The  Felonious  Taking. — We  place  first  in  order  of  importance 
the  felonious  taking,  inasmuch  as  the  actual  taking  is  the  gist  of  the 
offense,  "the  taking  by  force  and  terror,  not  the  value  of  the  prop- 
erty taken;  a  penny  as  well  as  a  pound  forcibly  extorted  makes  a 
robbery.  Thus,  the  taking  of  a  slip  of  paper,  which  contained  a  memo- 
randum of  a  sum  of  money  due  to  the  prosecutor,  has  been  held  suffi- 
cient. Something  of  some  value  must  be  taken,  otherwise  the  offense 
will  be  only  an  assault  with  intent  to  rob;  but  the  value  need  not 
be  estimable  by  any  known  coin":  Eussell  on  Crimes,  7th  Eng.  ed.,  p. 
1128.  And  here  we  should  like  to  impress  the  student  with  the  ne- 
cessity for  a  nice  discrimination  between  larceny  and  robbery.  The 
facts  that  a  felonious  taking  is  essential  to  each  of  them,  and  that 
robbery  is  a  kind  of  aggravated  larceny,  are  a  little  apt  to  confuse 
the  two  offenses  which  are  so  widely  different.  It  is  well  put  in 
Long  v.  State,  12  Ga.  293:  "The  criterion  which  distinguishes  rob- 
bery from  larceny  is  the  violence  which  precedes  the  taking.  There 
can  be  no  robbery  without  violence,  and  there  can  be  no  larceny  with 
it.  I  do  not,  in  this  connection,  limit  violence  to  actual  force,  but 
mean  violence,  actual  or  constructive.  It  is  violence  that  makes  the 
former  an  offense  of  greater  atrocity  than  the  latter." 

b.  The  Asportation  or  Carrying  Away. — It  were  well  here  to  express 
this  portion  of  the  subject  clearly.     To  constitute  the  offense  there 
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must  be  a  taking,  that  is,  a  taking  from  the  victim  of  some  money 
or  personal  article,  which  must  pass  into  the  possession  of  the  thief. 
In  other  words,  there  must  first  be  a  larceny — a  felonious  taking. 
There  must  be  the  asportation — the  carrying  away — ^which  is  an  essen- 
tial ingredient  of  the  offense:  Commonwealth  v.  Clifford,  8  Cush.  215; 
and  it  must  therefore  be  not  only  out  of  the  possession  of  the  victim, 
but  in  the  possession  of  the  thief,  no  matter  for  how  short  a  space 
of  time:  Garris  v.  State,  35  Ga.  247;  Harrison  v.  People,  50  N.  Y. 
518,  10  Am.  Eep.  517;  State  v.  Jackson,  65  N.  C.  305;  Eckels  v.  State, 
20  Ohio  St.  508.  Just  as  the  law  regards  a  fraction  of  time  suffi- 
cient for  the  felonious  possession  by  the  thief,  so  the  slightest  depriva- 
tion of  the  victim's  property  with  regard  to  removal  from  his  person 
is  sufficient.  In  Harrison  v.  People,  50  N.  Y.  518,  10  Am.  Rep.  517, 
it  is  laid  down  that  to  constitute  the  offense  of  larceny  there  must 
be  a  taking  or  severance  of  the  goods  from  the  possession  of  the 
owner — a  temporary  possession  by  the  thief,  though  momentary,  being 
sufficient.  The  evidence  in  that  case  was  that  the  prisoner  put  his 
hand  into  the  coat  pocket  of  the  complainant,  seized  the  pocket-book 
of  the  latter,  containing  money  and  securities,  and  lifted  it  about 
three  inches  from  the  bottom  of  the  pocket,  when  possession  was  re- 
gained by  the  owner,  and  such  taking  and  possession  of  the  property 
by  the  thief  was  sufficient  to  constitute  the  offense  charged. 

The  control,  however  brief,  is  absolutely  necessary.  "No  imperfect 
control,  whether  brief  or  protracted,  will  suffice.  Thus,  where  goods 
in  a  shop  were  tied  to  a  string  attached  at  one  end  to  the  counter, 
a  tjiief  who  carried  them  as  far  away  as  the  string  would  permit  was 
held  not  to  have  committed  larceny  of  them,  because  of  their  being 
thus  attached.  The  same  rule  was  applied  where  a  purse,  fastened 
by  a  string  to  a  bunch  of  keys  in  the  pocket,  was  taken  therefrom 
while  the  keys  remained;  there  was  no  asportation,  since  there  was 
no  complete  severance  from  the  person":  2  Bishop's  New  Criminal 
Law,  sec.  795. 

In  Thomas  t.  State,  91  Ala.  34,  9  South.  81,  where  the  prisoner 
was  talking  to  the  prosecutor  about  the  purchase  of  a  gun,  the  prose- 
cutor handed  it  to  the  prisoner  to  look  at,  telling  him  it  was  loaded. 
The  prisoner  pointed  the  gun  at  the  prosecutor  and  ordered  him,  "Eun 
or  I  will  shoot  you,"  and  then  the  prisoner  decamped  with  the  gun.  He 
was  convicted  of  robbery,  but  the  judgment  was  reversed.  The  court, 
in  the  course  of  an  able  opinion,  said:  "We  cannot  follow  the  James 
case  (James  v.  State,  53  Ala.  380),  but,  receding  from  it,  we  hold 
in  consonance  with  the  authorities  cited,  and  with  what  we  conceive 
to  be  eminently  sound  in  principle,  that  violence  or  putting  in  fear, 
to  constitute  the  essential  factor  in  the  crime  of  robbery,  must  pre- 
cede, or  be  concomitant  with,  the  taking  of  the  property  from  the 
possession  of  the  owner;  and  that  no  violence,  no  excitation  of  fear, 
resorted  to  merely  for  the  purpose  of  keeping  a  possession  already 
acquired,  or  of  escaping  after  the  possession  has  been  acquired,  will 
supply  the  element  of  force  which  is  an  ingredient  of  this  offense." 

c.  The  Intent. — The  question  of  intent  in  robbery  is  vital  as  in 
every  other  crime  and  offense,  and  it  is  always  a  proper  question  for 
the  jury.  It  was  well  discussed  in  Hope  v.  People,  83  N.  Y.  418,  38 
Am.  Rep.  460.  In  that  case  the  prisoners  had  entered  the  room  of  a 
janitor  of  a  bank,  throttled,  suffocated  and  handcuffed  him,  and  by 
putting  a  pistol  to  his  head  compelled  him  to  disclose  the  combination 
of  the  lock  of  the  bank  safe,  and  when  going  out  of  the  room  took  his 
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keys,  whicb  were  lying  on  the  table.  The  defense  was  that  the  keys 
Avere  not  taken  animo  furandi  or  with  the  intent  to  deprive  the  owner 
of  the  property  or  to  convert  them  to  their  own  use,  but  only  to  en- 
able them  to  get  into  the  bank  and  rob  it!  Needless  to  record,  the 
court  made  very  short  work  of  the  argument  in  these  words:  "Should 
robbers  attack  a  traveler  with  the  intent  of  robbing  him  of  a  sum  of 
money  which  they  supposed  he  had  about  him,  and  put  him  in  fear 
for  that  purpose,  and  while  he  was  in  that  condition  they  should  find 
upon  him  a  watch  which  they  did  not  previously  know  that  he  had, 
and  availing  themselves  of  his  condition,  should  take  the  watch,  can 
it  be  doubted  that  they  could  be  convicted  of  robbing  him  of  the 
watch?" 

It  has  been  the  law  always  that  where  property  is  taken  openly 
before  witnesses  and  under  a  claim  of  right,  that  no  robbery  has  been 
committed.  In  such  cases  the  intent  is  the  all-important  factor.  If 
the  animus  furandi  is  missing,  there  has  been  no  larceny,  and  there- 
fore no  robbery.  In  East's  Pleas  of  the  Crown,  as  cited  in  Triplett 
V.  Commonwealth,  122  Ky.  35,  91  S.  W.  281,  we  find:  "The  felonious 
intent  is  essential  to  the  offense;  and  in  order  to  make  it  felony,  the 
intent  to  steal  ought  to  be  at  the  time  when  the  party  first  gets  pos- 
session of  the  goods;  such  a  possession,  at  least,  as  is  distinct  from 
that  of  the  owner;  for  a  fraudulent  intent,  Originating  afterward,  to 
convert  the  goods  to  his  own  use  is  not  felony;  but  the  original 
felonious  intent  may  be  collected  from  subsequent  acts."  Cited  in 
the  same  case  from  Eoscoe's  Criminal  Evidence:  "Though  the  party 
charged  take  the  goods  with  violence  and  menaces,  yet,  if  it  be  under 

a  bona  fide   claim,  it  is  not  robbery Upon  an  indictment  for 

robbery,  Vaughan,  B.,  said:  'I  shall  leave  it  to  the  jury  to  say 
whether  the  prisoner  acted  upon  an  impression  that  the  wires  and 
pheasant  were  his  own  property,  for,  however  he  might  be  liable  to 
penalties  for  having  them  in  his  possession,  yet,  if  the  jury  think  that 
he  took  them  under  a  bona  fide  impression  that  he  was  only  getting 
back  the  possession  of  his  own  property,  there  was  no  animus  furandi, 
and  the  prosecution  must  fail.'  "  The  intent  controls  the  crime  and 
governs  its  prosecution.  Both  under  the  English  common  law  and 
our  statute  law  neither  the  crime  of  larceny  nor  robbery  can  be  com- 
mitted without  a  felonious  intent;  that  is  to  say,  they  cannot  be 
committed  through  ignorance  or  by  inadvertence.  And  where  a  man 
retakes  what  he  believes  to  be  his  own  in  broad  daylight,  without 
any  effort  at  concealment  and  under  a  manifested  belief  of  his  right 
to  do  so,  no  robbery  is  committed:  Brown  v.  State,  28  Ark.  126;  Craw- 
ford V.  State,  90  Ga.  701,  35  Am.  St.  Rep.  242,  17  S.  E.  628;  Triplett 
V.  Commonwealth,  122  Ky.  35,  91  S.  W.  281;  Stata  v.  Sowls,  61  N.  C. 
151;  State  v.  Deal,  64  N.  C,  270;  Glenn  v.  State,  49  Tex.  Cr.  349,  92 
S.  W.  BOG,  13  Ann.  Cas.  774;  People  v.  Hughes,  11  Utah,  100,  39  Pac. 
492.  In  Commonwealth  v.  White,  133  Pa.  182,  19  Am.  St.  Rep.  628, 
19  Atl.  350,  the  taking  of  a  pinch  of  snuff  from  a  boy  by  way  of  a 
practical  joke  was  held  not  to  be  a  robbery,  for  although  there  was 
there  no  claim  of  right,  the  jocularity  negatived  the  felony. 

In  Jordan  v.  Commonwealth,  25  Gratt.  943,  we  meet  an  old  familiar 
dictum  of  Lord  Coke,  "The  intent  to  steal  must  be  when  it  conieth 
to  his  hands  or  possession;  for  if  he  hath  the  possession  of  it  un- 
lawfully, though  he  hath  animum  furandi  afterward  and  carrieth  it 
away,  it  is  no  larceny."  In  that  case  the  prisoner  and  his  associates 
had  snatchtd  a  pistol  from  the  prosecutor,  as  they  alleged,  to  prevent 
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him  using  it  against  them.  The  opinion  says  that  the  prisoners  may 
not  have  intended  to  steal  it.  If  they  did  not  so  intend,  and  their 
only  object  was  to  prevent  its  being  used  against  them,  then  the  sub- 
sequent carrying  away  and  conversion  of  it  would  not  constitute  rob- 
bery. On  the  other  hand,  if  the  intention  at  the  time  was  to  deprive 
the  prosecutor  wholly  of  the  pistol,  the  offense  is  robbery,  although 
the  assailants,  on  snatching  the  pistol,  may  also  have  intended  to  pre- 
vent its  being  used  against  them.  Both  intents  may  have  existed  at 
the  same  time.  The  whole  question  was  for  the  jury,  who  might  infer 
from  the  asportation  and  conversion  a  felonious  intent,  which  might 
bo  superseded  in  their  minds  by  the  countervailing  explanation  of  the 
prisoners. 

One  of  the  latest  utterances  on  the  subject  of  intent  is  Wynn  v. 
Commonwealth,  135  Ky.  477,  122  S.  W.  516.  In  that  case  two  men, 
Wilson  and  Kenny,  had  occasion  to  wait  for  a  train  at  a  station,  and 
having  taken  beer,  Kenny  became  sick,  and  they  were  ordered  from 
the  depot.  At  this  juncture,  the  prisoner,  who  claimed  to  be  acting 
as  deputy  marshal,  arrested  them  and  was  apparently  taking  them  to 
jail.  On  the  road,  and  regardless  of  their  protests,  he  searched  them, 
and  having  taken  two  five  dollar  bills  out  of  Wilson's  pocket,  told 
them  they  could  go;  but  he  retained  the  money.  After  he  left,  and 
they  had  gone  in  the  direction  he  told  them,  they  came  back,  in  fear 
of  some  negroes  who  "bummed"  them  for  money.  Prisoner  again  ar- 
rested them  and  took  two  dollars  from  Kenny  and  then  again  let 
them  go,  ordering  them  to  the  woods.  The  prisoner  was  convicted, 
and  on  appeal  it  was  contended  on  his  behalf  that  the  jury  should  have 
been  instructed  so  that  he  might  have  been  found  guilty  of  petit 
larceny  in  lieu  of  robbery,  and  in  upholding  the  contention  and  order- 
ing a  new  trial  the  court  made  it  clear  that  the  prisoner  had  the  right 
to  arrest  them  if  Wilson  and  Kenny  were  drunk  and  to  search  them, 
and  equally  his  duty  after  their  discharge  to  return  whatever  money 
he  found  on  them  on  the  search.  "If,  however,  after  making  the  ar- 
rest, he  took  advantage  of  the  duress  under  which  such  arrest  placed 
them,  and  by  force  or  by  putting  them  in  fear  took  from  them  money 
in  their  possession,  feloniously  intending  at  the  time  to  convert  it  to 
his  own  use,  his  act  in  doing  so  was  robber3\  On  the  other  hand,  if 
appellant  searched  Wilson  and  Kenny  in  good  faith,  and  not  for  the 
purpose  of  robbing  them,  but  after  thus  getting  the  money  feloniously 
kept  and  converted  it  to  his  own  use,  his  act  in  so  doing  constituted 
petit  larceny." 

Enough  has  been  said  to  emphatically  mark  the  intent  equal  in  im- 
portance with  the  taking;  and  our  inquiry  has  progressed  in  the 
chronological  order  of  the  offense,  that  of  first  moment — the  taking — 
must  be  established,  and  next,  that  that  taking  must  have  been  animo 
furandi — with  the  mind  of  the  thief  intent  on  the  theft.  We  shall 
now  proceed  to  consider  what  may  be  so  taken — in  other  words,  what 
may  be  the  subject  matter  of  the  felonious  taking  sufficient  to  sustain 
a  charge  of  robbery. 

cL  Of  What  and  from  Whom  Eobbery  may  be  Charged. — At  com- 
mon law  any  personal  property  of  which  one  could  physically  be  de- 
prived could  form  the  subject  matter  of  the  charge,  irrespective  of 
whether  one  owned  it  or  not.  Possession  of  the  stolen  article  was  the 
test  and  not  the  property  in  it.  There  has  been  no  alteration  of  the 
common  law  in  that  respect.  According  to  Brooks  v.  People,  49  N.  Y. 
436,  10  Am.  Eep.  39S,  the  authority  on  the  common  law  is  to  be  found 
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in  2  East,  chapter  16,  sections  125,  129,  and  there  is  nothing  in  the 
definition  in  East  requiring  the  property  taken  to  belong  to  the  person 
robbed,  nor  is  any  such  requirement  to  be  found  in  Hale,  Blackstone, 
Eussell  or  Hawkins.  Where  the  statute  uses  the  language  that  rob- 
bery is  "taking  the  personal  property  of  another  from  his  person 
or  in  his  presence,"  it  reads  literally  that  he  must  have  both  posses- 
sion and  property.  "But  this  does  not  mean  that  it  should  be  abso- 
lutely his.  It  means  that  the  property  taken  must  be  from  the  person, 
or  in  the  presence  of  the  person  robbed.  That  is  the  only  point  of  this 
provision;  not  that  it  shall  necessarily  belong  to  that  person.  Most 
sound  rules  for  the  interpretation  of  statutes  would  give  these  words 
this  meaning."  Notwithstanding  it  has  been  questioned,  we  have  no 
hesitation  in  saying  that  at  this  day,  in  the  words  of  Davies,  C.  J.,  in 
People  V.  Bennett,  37  N.  Y.  117,  93  Am,  Dec.  351,  "the  cases  abund- 
antly sustain  the  position  that  an  averment  of  ownership  in  the  person 
having  the  actual  possession  and  control  of  the  thing  stolen,  at  the 

time  of  the  theft,  is  all  that  is  required In  Ward  v.  People,  3 

Hill,  395,  the  prisoner  was  indicted  and  convicted  of  stealing  property 

from   one   Flagg ^^gg  had   himself     stolen   it   from   the   true 

owner.  Flagg  was  asked,  on  the  trial,  if  he  had  not  stolen  the  butter. 
The  court,  in  its  opinion,  says:  If  the  question  had  been  answered 
in  the  aflSrmative,  the  fact  would  have  been  immaterial,  because  pos- 
session of  property  in  the  thief  is  sufficient  to  make  it  the  subject 
of  larceny,  and  the  title  may  be  laid  either  in  the  owner  or  in  the 
thief.'  This  case  was  taken  to  the  court  for  the  correction  of  errors, 
and  the  judgment  of  the  supreme  court  there  affirmed.  (7  Hill,  144.) 
Senator  Foster  read  an  opinion,  combating  the  views  of  the  supreme 
court,  that  possession  of  the  thing  stolen  was  sufficient  to  authorize 
an  averment  of  ownership  in  the  possessor;  but  his  views  received 
only  the  assent  of  five  senators,  who  voted  for  reversal,  and  fourteen 
members  of  the  court  voted  for  the  affirmance  of  the  judgment."  In 
a  late  case— Reyes  v.  State  (Tex.  Cr.),  102  S.  W.  1156— the  victim  of 
a  robbery  was  playing  a  game  of  monte,  and  having  lost  all  his  money 
asked  a  friend  to  finance  him  through  another  game,  which  the  friend 
agreed  to  do.  A  piece  of  cloth  was  spread  on  the  ground  between 
them  and  the  friend  paid  all  losses  and  took  in  all  winnings,  leaving 
the  money  on  the  cloth.  The  prisoner  took  the  money  by  force  and 
with  a  pistol  leveled  at  the  victim,  and  his  chief  defense  was  that  the 
money  was  not  the  victim's,  but  that  of  his  friend.  The  court  prop- 
erly held  that  for  the  purposes  of  the  game  the  money  was  the  victim's, 
and  affirmed  the  conviction.  The  value  of  the  article  stolen  is  im- 
material so  long  as  there  is  evidence  that  it  is  not  worthless  or  that 
the  owner  kept  and  preserved  it  as  of  value  to  him.  In  such  case 
it  is  the  subject  of  robbery,  though  the  pecuniary  value  which  could 
be  imputed  to  it  is  nominal,  insignificant  or  incapable  of  estimation. 
Formerly,  if  promissory  notes  were  extorted  by  violence  or  putting  in 
fear,  it  was  not  robbery,  as  the  note  was  worthless:  State  v.  Trexler, 
4  N.  C.  188,  6  Am.  Dec.  558;  but  on  the  authority  of  Mr.  Bishop  (1 
Bishop's  New  Criminal  Law,  sec.  578)  this  exemption  has  been  abro- 
gated by  statutes  in  most  or  all  of  the  states:  Jackson  t.  State,  69 
Ala,  249;  Turner  v.  State,  1  Ohio  St,  422.  From  what  we  have  stated 
the  rule  may  be  safely  applied  that  bo  long  as  the  articles  stolen  were 
of  some — even  infinitesimal — value,  that  value,  if  necessary  to  be 
proved,  constitutes  one  of  the  essentials  of  the  crime. 

In,  California  it  has  been  held  that  tha  allegation  as  to  value  was 
unnecessary  and  immaterial,  and  may  be  disregarded,  inasmuch  as  th« 
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felonious  taking  of  personal  property  against  the  will  of  the  victim, 
by  force  or  fear,  is  robbery  irrespective  of  the  value  of  the  property 
taken.  In  that  state  the  provision  in  the  Penal  Code,  section  211, 
13  silent  as  to  value,  and  therefore  obviates  the  necessity.  Th©  same 
reasoning  will  apply  wherever  a  similar  provision  exists:  People  v. 
Chuey  Ying  Git,  100  Cal.  437,  34  Pac.  1080;  People  v.  Eichards,  136 
Cal.  127,  68  Pac.  477;  People  v.  Stevens,  141  Cal.  488,  75  Pac.  62. 

Summarizing  this  subdivision,  the  law  is  that  the  possession  of  the 
goods — actual  or  constructive — by  the  person  robbed  is  sufficient,  other 
essentials  being  established,  to  sustain  the  charge  irrespective  of  the 
value  of  the  articles  stolen — with  the  one  exception  that  wherever  it  is 
necessary,  by  statute  or  otherwise,  to  allege  value,  it  must  be  alleged, 
no  matter  how  minute  or  fractional  it  may  be:  James  v.  State,  53 
Ala.  380;  People  v.  Anderson,  80  Cal.  205,  22  Pac.  139;  Durand  v. 
People,  47  Mich.  332,  11  N.  W.  184;  State  v.  Montgomery,  181  Mo. 
19,  79  S.  W.  693,  67  L.  E.  A.  343,  2  Ann.  Cas.  261;  State  t.  Carroll, 
214  Mo.  392,  113  S.  W.  1051,  21  L.  E.  A.,  N.  S.,  311;  State  v.  Ah  Loi, 
5  Nev.  99;  Brooks  v.  People,  49  N.  Y.  436,  10  Am.  Eep.  398;  Williams 
V.  State,  37  Tex.  Cr.  147,  38  S.  W.  999. 

e.  TaJsing  Under  Supposed  Legal  Authority. — In  re  Lewis,  83  Fed. 
159,  offers  a  unique  illustration  of  the  misunderstanding  of  the  taking 
necessary  to  constitute  robbery.  The  prisoners  were  special  employes 
of  the  Treasury  Department  of  the  United  States,  and  under  a  search- 
warrant  issued  by  a  United  States  commissioner  they  entered  the 
premises  of  one  Yee  Gee  and  there  seized  certain  papers  which  they 
supposed  contained  valuable  information  concerning  Yee  Gee,  and 
they  were  arrested  for  robbery.  On  habeas  corpus  it  was  conceded 
that  the  warrant  on  which  the  prisoners  acted  was  improvidently  and 
erroneously  issued.  "But  where  an  officer,  from  excess  of  zeal  or  mis- 
information, or  lack  of  good  judgment  in  the  performance  of  what 
he  conceives  to  be  his  duties  as  an  officer,  in  fact  transcends  his 
authority,  and  invades  the  rights  of  individuals,  he  is  answerable  to 
the  government  or  power  under  whose  appointment  he  is  acting;  .  .  .  ". 
yet  where  there  is  no  criminal  intent  on  his  part,  he  does  not  become 
liable  to  answer  to  the  criminal  process  of  a  different  government." 

f.  Snatching. — It  will  be  well  to  distinguish  here  that  phase  of 
larceny  known  as  snatching.  It  was  formerly  settled  law  that  sud- 
den snatching  of  property  from  another  was  not  robbery  if  there  was 
no  struggle  and  no  injury  done  to  the  person  robbed.  The  law  had 
been  adopted  from  an  English  case,  Eex  v.  Gnosil,  1  Car.  &  P.  504, 
11  Eng.  Com.  L.  400,  which  is  cited  in  State  v.  Sommers,  12  Mo.  App. 
374.  The  defendant  in  the  latter  case  was  indicted  for  stealing 
four  hundred  and  fifty  dollars.  He  had  attempted  to  snatch  from  the 
hands  of  a  girl,  who  was  carrying  it,  a  bag  holding  the  money.  On 
appeal  defendant's  counsel  sought  to  establish  that  the  evidence  dis- 
closed robbery  and  not  larceny,  but  failed.  The  court  said:  "To 
constitute  robbery  the  party  must  be  put  in  fear  or  there  must  be 
violence.  It  may  be  difficult  to  determine  what  degree  of  violence 
is  necessa;ry  to  constitute  the  offense."  In  a  note  to  Eex  v.  Gnosil, 
1  Car.  &  P.  504,  11  Eng.  Com.  L.  400,  illustrations  of  the  same 
kind  occur;  e.  g.,  where  a  man,  walking  after  a  woman  in  the  street, 
snatches  her  shawl  from  her  person,  though  he  uses  considerable 
violence,  it  is  said  this  is  not  robbery.  Where  a  person  snatched 
another's  watch  from  his  fob,  and  got  it  after  a  scuffle,  it  was  not 
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robbery,  the  reason  being  that  where  the  violence  is  used,  not  to  over- 
come the  person  robbed,  but  only  to  get  the  property,  there  is  no 
robbery.  In  State  v.  Sommers,  12  Mo.  App.  374,  the  evidence  showed 
an  attempt  to  snatch  the  bag  from  the  girl,  which  attempt  was 
abandoned  as  soon  as  she  screamed  for  help,  no  harm  being  done  to 
her  person.  This  view  of  the  law,  and  which  appears  to  us  the  cor- 
rect one,  that  snatching  is  larceny  and  not  robbery,  generally  ob- 
tains here.  Where  the  thief  succeeded  'in  taking  bold  of  a  woman's 
purse  but  tore  her  pocket  in  withdrawing  it,  it  was  not  robbery  but 
larceny:  Fanning  v.  State,  66  Ga.  167.  Where  the  thief  jerked  a 
pocket-book  from  the  victim's  hand,  it  was  larceny  and  not  robbery: 
Doyle  V.  State,  77  Ga.  513.  This  is  repeated  in  Spencer  v.  State,  106 
Ga.  692,  32  S.  E.  849,  of  which  the  syllabus  concisely  marks  the  dis- 
tinction, using  the  term  "resistance"  in  lieu  of  "struggle."  "Sud- 
denly snatching  a  purse  with  intent  to  steal  the  same  from  the  hand 
of  another,  without  using  intimidation,  and  where  there  is  no  resist- 
ance by  the  owner  or  injury  to  his  person,  does  not  constitute  rob- 
bery." Thus  it  is  established  that  the  act  of  sudden  snatching,  un- 
accompanied by  threats  or  violence,  is  not  sufl&cient  to  magnify  the 
larcenous  character  of  the  offense  into  robbery:  James  v.  State,  53 
Ala.  380;  Thomas  v.  State,  91  Ala.  34,  9  South.  81;  Eoutt  v.  State, 
61  Ark.  594,  34  S.  W.  262;  Territory  v.  McKern,  2  Idaho,  759,  26 
Pac.  123;  Bonsall  v.  State,  35  Ind.  460;  Shinn  v.  State,  64  Ind.  13, 
31  Am.  Eep.  110;  State  v.  Willis,  16  Mo.  App.  553;  State  v.  Broderick, 
59  Mo.  318;  People  v.  Hall,  6  Park.  Cr.  Rep.  642;  People  v.  McGinty, 
24  Hun,  62;  State  v.  John,  50  N.  C.  163,  69  Am.  Dec.  777;  United 
States  V.  Sims,  4  Craneh  C.  C.  618,  Fed.  Cas.  No.  16,290.  In  the 
District  of  Columbia,  however,  the  Code  of  1902,  section  810,  makes 
snatching  robbery. 

It  must  be  borne  in  mind  that  in  all  these  cases  it  was  held  that 
the  act  of  snatching  must  be  without  force,  in  order  to  keep  the 
offense  outside  the  pale  of  robbery.  While  the  thief  must  of  course 
use  the  muscles  of  finger,  hand  and  arm  to  go  through  the  physical 
act  of  snatching,  that  is  not  the  force  the  law  means  or  regards  suffi- 
cient to  constitute  robbery.  Where  there  is  resistance  by  the  pos- 
sessor to  the  taking,  and  superior  counter-resistance  by  the  thief, 
then  force  has  been  used  to  overcome  the  victim's  resistance,  and 
there  has  been  that  forcible  taking  which  is  a  taking  by  violence, 
and  constitutes  robbery.  Among  the  many  popular  fallacies  there  ex- 
ists one  concerning  robbery,  viz.,  that  unless  a  blow  is  struck  or  the 
victim  injured,  it  is  only  larceny.  As  we  have  shown,  that  is  not 
so,  and  if  the  thief  overcomes  resistance  by  force,  he  is  a  robber: 
Colbey  v.  State,  46  Fla.  112,  110  Am.  St.  Eep.  87,  35  South.  189; 
Morris  v.  State,  125  Ga.  36,  53  S.  E.  564;  Carter  v.  State,  3  Ga.  App. 
477,  60  S.  E.  216;  Williams  v.  Commonwealth,  20  Ky.  Law  Rep.  1850, 
50  S.  W.  240;  State  v.  McCune,  5  R.  I.  60,  70  Am.  Dec.  176. 

In  Georgia  the  Penal  Code  of  1895,  section  151,  has  been  amended 
by  act  of  August  6,  1903  (Acts  1903,  p.  43),  and  a  sudden  snatching 
or  taking  of  money  with  intent  to  steal  from  the  owner  of  such  per- 
son is  robbery  by  force,  and  punishable  as  prescribed  in  section  152: 
Hickey  v.  State,  125  Ga.  145,  53  S.  E.  1026;  Pride  v.  State,  125  Ga. 
750,  54  S.  E.  688.  Notwithstanding  this  amendment  of  the  law,  how- 
ever, in  Morris  v.  State,  125  Ga.  136,  53  S.  E.  564,  where  the  evidence 
disclosed  a  quiet  filching  from  the  person  of  the  victim,  without  his 
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knowledge  and  consequently  without  any  resistance  on  his  part,  the 
Oefendant  could  not  be  convicted  of  robbery,  the  offense  being  lar- 
ceny from  the  person.  In  Territory  v.  McKern,  2  Idaho,  759,  26  Pac. 
123,  a  similar  ruling  exists,  without  the  existence  of  a  statute  similar 
to  that  of  Georgia. 

In  Illinois  a  conviction  for  robbery  was  quashed  on  the  ground  that 
at  the  time  cf  the  alleged  robbery  the  prosecutor  was  too  drunk  to 
make  any  resistance  and  did  not  know  he  was  being  deprived  of  his 
money  by  the  prisoner,  and  as  there  was  no  force  or  intimidation 
used,  the  offense  was  larceny  only:  Hall  v.  People,  171  111.  540,  49 
X.  E.  495.  The  whole  of  the  cases  were  elaborately  dealt  with  in  the 
recent  case  of  People  v.  Eyan,  239  111.  410,  88  N.  E.  170,  where  the 
prisoner  was  charged  with  an  assault  with  intent  to  rob.  The  evi- 
dence was  that  while  the  victim  was  on  a  crowded  street-car,  some- 
one put  a  newspaper  under  his  chin  and  he  felt  a  slight  tug  on  his 
necktie,  where  he  carried  a  valuable  stud.  He  caught  the  prisoner's 
hand  but  subsequently  let  it  go  and  the  prisoner  ran  away,  and  was 
subsequently  captured.  The  court  said  that  the  evidence  only  tended 
to  prove  an  attempt  to  remove  the  stud  from  the  necktie  by  stealth 
and  adroitness,  by  means  of  the  newspaper  placed  under  the  chin  and 
by  detaching  the  stud.  There  was  no  injury  to  the  person  of  the 
owner,  and  no  violence  or  struggle  either  to  obtain  or  retain  the  stud. 
There  was  no  intent  to  remove  it  by  force.  Pushing  and  crowding 
were  the  ordinary  methods  of  pickpockets,  and  the  prisoner  was  at 
most  a  sneakthief.  There  was  no  evidence  to  justify  a  finding  of  that 
intent  to  obtain  the  stud  by  violence   which  would  constitute  robbery. 

In  Kentucky  there  seems  to  be  a  leaning  from  the  rule  of  snatch- 
ing without  violence  toward  a  broader  interpretation,  and  we  agree 
with  it.  Three  cases — Davis  v.  Commonwealth,  21  Ky.  Law  Rep. 
1295,  54  S.  W.  959,  Snyder  v.  Commonwealth,  21  Ky.  Law  Eep.  1538, 
55  S.  W,  679,  and  Jones  v.  Commonwealth,  112  Ky.  689,  99  Am.  St. 
Eep.  330,  66  S.  W.  633,  57  L.  E.  A.  432— disclose  this.  In  the  first  of 
these  three  cases  the  court  intimated  that  the  fact  of  the  snatching 
of  money  by  the  prisoner  from  the  prosecutor  was  such  evidence  of 
actual  violence  as  entitled  the  prosecution  to  an  instruction  to  the 
jury  to  convict,  if  the  money  was  taken  against  the  prosecutor's  will, 
by  actual  force.  In  the  second  case  the  court  said:  "While  to  pick 
one's  pocket  without  the  use  of  some  force  or  violence  or  putting  in 
fear  is  not  robbery,  yet  if  the  victim  is  being  pushed  or  shoved  about 
by  the  pickijocket  or  his  associates,  for  the  purpose  of  diverting  his 
attention,  and  the  crime  is  then  accomplished,  it  is  robbery,  even  if 
the  victim  is  at  the  time  unaware  of  his  loss:  Roberson's  Kentucky 
Criminal  Law,  sec.  290,  and  cases  cited.  The  proof  conduces  to 
bring  this  case  within  the  rule  announced,  and  the  jury  might  reason- 
ably conclude  that  the  accused  picked  the  pocket  of  the  prosecuting 
witness  while  he  was  being  'jostled,  run  against,  and  shoved'  by  the 
accused  or  his  confederates."  In  the  third  and  latest  case  Chief 
Justice  Guffy  surveyed  all  important  recent  decisions  on  the  subject, 
and  concluded  an  able  opinion  in  these  words:  "It  must  be  conceded 
that  the  snatching  of  the  pocket-book  from  the  hand  of  Eckler  [the 
prosecuting  witness]  required  some  force  or  violence,  and  the  jury 
might  perhaps  infer  from  all  the  statements  of  the  witness  that  he 
was  put  in  some  fear,  else  he  would  have  made  greater  effort  to  re- 
capture his  money;  hence,  it  seems  to  us  that    ....  there  was  evi- 
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denee  tending  to  show  that  the  appellant  took  the  pocket-book  and 
money  by  riolence,  and  probably  put  the  witness  in  some  fear.  It 
is  true  that  the  witness  did  not  state  that  he  was  put  in  fear,  nor 
that  he  tried  to  hold  onto  the  pocket-book;  ....  in  fact,  the  snatch- 
ing or  grabbing  and  jerking  of  pocket-book  out  of  the  witness'  hand 
was  probably  done  so  quickly  that  he  had  no  chance  to  actively  re- 
sist; and,  if  this  be  true,  we  think  such  taking  or  snatching  must  be 
eonstnied  as  taking  by  violence  or  force."  The  natural  question  aris- 
ing out  of  these  distinctions  is,  Why  should  the  malefactor  obtain  his 
freedom  through  the  misnomer  of  the  offense  he  has  committed? 
Kobbery  is  larceny — an  aggravated  larceny — it  is  true,  and  while  the 
lesser  offense  cannot,  and  should  not,  include  the  greater,  the  converse 
proposition  should  be  allowed.  The  amendment  of  indictments  would 
end  the  majority  of  hair-splitting  criminal  appeals.  When  we  say  we 
agree  with  this  opinion,  it  is  in  the  sense,  not  so  much  of  approval 
of  the  breadth  of  interpretation,  as  in  the  sense  of  appreciation  of 
the  simple  rule  for  the  administration  of  justice  without  that  iron- 
bound  regard  for  technicalities  which  has  in  every  country  marked 
the  inception  of  legal  civilization.  The  powers  of  the  courts  to 
amend  grow  with  that  civilization;  and  whether  the  power  in  crim- 
inal causes  is  to  be  exercised  by  the  physical  emendation  of  indict- 
ments or  other  parts  of  the  proceeding,  or  in  pursuance  of  the  in- 
clusion by  the  legislature  of  minor  offenses  in  crimes  ejusdem  generis, 
is  of  no  moment.  Given  that  the  law  has  been  transgressed,  what 
matters  it  to  the  people,  so  that  the  malefactor  is  punished,  whether 
it  be  called  larceny  or  robbery?  "That  which  we  call  the  rose  by  any 
other  name  doth  smell  as  sweet,"  and  all  these  legal  difficulties, 
serviceable  be  it  remembered  always  to  the  accused,  and  menacing  al- 
ways to  the  people,  could  be  successfully  and  with  propriety  avoided 
by  the  indictment  for  the  major  offense,  robbery,  in  the  cases  under 
discussion,  including  the  lesser,  larceny.  In  the  interpretation  of 
statutes  the  masculine  includes  the  feminine — the  plural  the  singular 
— why  not,  then,  in  the  statutes  which  are  designed  to  protect  the 
life  and  limb  of  the  people  adopt  the  simple  axiom  of  Euclid,  that 
the  greater  shall  include  the  less?  It  is  gratifying  to  see  that  these 
later  cases  were  adopted  in  Brown  v.  Commonwealth,  ante,  p,  471, 
where,  though  the  evidence  disclosed  that  the  prisoner  "suddenly,  and 
with  force  and  violence,  snatched  or  wrenched  the  money  from 
Eoberts'  hand,  and  with  equal  suddenness  swiftly  fled  and  escaped 
with  it,"  the  court  recognized  that  "force  was  required  and  used  to 
deprive  Roberts  of  his  money."  The  evidence  in  fact  disclosed  some- 
thing more  than  this.  It  showed  the  weaving  of  a  plot  to  rob  and 
the  measures  to  be  adopted  for  its  accomplishment.  The  snatching 
with  force  was  but  the  termination  of  what  appeared  a  premeditated 
robbery,  and  we  can  easily  understand  how  the  jury  constructed  from 
the  evidence  as  a  whole  that  each  of  the  prisoners  contributed  to  the 
crime.  One  drew  attention  off,  another  asked  the  victim  to  buy 
beer  as  a  subterfuge  to  cause  him  to  draw  the  money,  while  the 
third,  the  Atropos  to  a  sorry  Clotho  and  Lachesis,  snatched  and  ran 
away.  The  convictions  were  properly  affirmed.  By  no  twist  of 
words  or  construction  could  such  acts  be  anything  else  than  robbery. 
It  has  been  held  that  both  larceny  and  larceny  from  the  person  are 
lesser  offenses  included  in  the  offense  of  robbery:  State  v.  Mikeaell, 
70  Iowa,  176,  30  N.  W.  474;  State  v.  Beasley,  100  Iowa,  231,  69  N.  W. 
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451;  and  juries  should  be  instructed  as  to  their  power  to  find  guilty 
of  the  lesser  offense  where  the  evidence  does  not  bear  out  the  greater: 
State  V.  Taylor,  140  Iowa,  470,  118  N.  W.  747. 

A  useful  disquisition  upon  the  subject  of  snatching  is  to  be  found  in, 
People  V.  Campbell,  234  111.  391,  123  Am.  St.  Rep.  107,  84  N.  E.  1035, 
14  Ann.  Cas.  186,  where  this  additional  guidepost  is  erected  for  the 
student:  "In  the  absence  of  active  opposition,  if  the  article  is  so  at- 
tached to  the  person  or  clothes  as  to  create  resistance,  however  slight, 

or  if  there  be  a  struggle  to  keep  it,  the  taking  is  robbery Where 

a  diamond  pin  with  a  corkscrew  stalk  twisted  in  a  lady's  hair  was 
snatched  out  and  a  part  of  the  hair  was  drawn  away  at  the  same  time, 
it  was  held  that  this  constituted  robbery;  and  where  a  watch  was 
fastened  by  a  steel  chain,  which  was  broken  in  snatching  the  watch,, 
it  was  held  robbery." 

In  Stockton  &  Tillman  v.  Commonwealth,  30  Ky.  Law  Rep.  1302,  101 
S.  W.  298,  the  court  adopted  the  reasoning  of  the  later  Kentucky  cases,, 
admitting,  nevertheless,  that  there  was  a  difference  among  the  courts 
of  different  states  as  to  the  extent  of  force  necessary  to  be  used  to 
constitute  the  crime. 

We  may  summarize  this  subdivision  of  the  law  on  the  subject  by 
stating  that  to-day  the  law  stands  that  where  the  evidence  discloses  & 
snatching  pure  and  simple,  as  of  money  lying  in  the  open  palm  of  the 
victim's  hand,  the  offense  is  not  robbery  but  larceny,  and  that  if  the 
snatching  involves  any  violence,  however  slight,  even  involuntary  resist- 
ance on  the  part  of  the  victim,  it  is  robbery.  The  capture  of  money  from 
the  closed  or  resisting  hand  would  furnish  sufficient  evidence  of  violence- 
to  sustain  the  indictment.  We  cannot  leave  this  subdivision  without 
quoting  the  remarks  of  the  court  in  State  v.  Carr,  43  Iowa,  418:  "Nor 
are  we  prepared  to  admit  that  a  sudden  snatching  of  a  purse  from  the 
hand  is  not  the  use  of  such  force  as  to  constitute  robbery.  On  the 
contrary,  with  due  deference  to  the  authority  cited  by  counsel,  we  hold 
that  a  sudden  snatching  from  the  hand  or  person  of  another  con- 
stitutes the  force  and  violence  sufficient  under  our  statute  to  constitute 
robbery." 

g.     Taking  Under  Claim  of  Bight. 

1.  The  Betaking  of  One's  Own  Property. — A  man  cannot  be  con- 
victed for  robbery  of  his  own  goods  except  there  exists,  as  in  all  cases 
of  larceny,  such  a  special  relationship  between  the  robber  and  the 
robbed  which  entitles  the  latter  legally  to  retain  them  for  some  benefit 
to  himself,  or  some  person  other  than  himself  whom  the  law  deems 
also  an  owner,  and  ordinarily  or  always  the  person  in  possession  must 
sustain  to  the  purloining  owner  such  a  relation  as  to  be  legally  charge- 
able with  the  loss  of  the  goods,  or  at  least  to  have  a  right  of  action  in 
his  own  name  against  a  third  person  for  a  trespass  upon  them:  2 
Bishop's  New  Criminal  Law,  sec.  793. 

As  we  have  shown,  it  is  not  indispensable  that  the  property  should 
belong  to  the  party  from  whom  it  was  forcibly  taken;  but  it  is 
requisite  that  it  should  not  be  the  property  of  the  prisoner.  The  owner 
of  property  is  not  guilty  of  robbery  in  taking  it  from  the  person  of 
the  possessor,  though  he  may  be  guilty  of  another  public  offense: 
People  V.  Vice,  21  Cal.  344. 

With  reference,  however,  to  money  lost  at  illegal  games,  there  is  a 
conflict.  In  Georgia  and  KcTitucky  it  has  been  ruled  that  where 
money  has  been  lost  at  an  unlawful  game,  it  is  not  robbery  to  corapeL 
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the  return  of  it  at  the  point  of  the  pistol,  since,  legally,  the  winner  is 
not  entitled  even  to  the  possession  of  it  as  against  the  real  owner: 
Gant  V.  State,  115  Ga.  205,  41  S.  E.  698;  Thompson  v.  Commonwealth 
(Ky.),  18  S.  W.  1022;  Sikes  v.  Commonwealth  (Ky.),  34  S.  W.  902; 
while  in  Texas,  in  Carroll  v.  State,  42  Tex.  Cr.  30,  57  S.  W.  99,  it  waf 
held  that  where  one  lost  money  upon  a  game  of  cards,  and  delivered  it 
to  the  winner,  who  thereupon  left  the  game,  and  the  loser  then  charged 
him  with  unfairness  in  winning  and  demanded  his  money  back,  using 
firearms  threateningly,  and  obtained  it,  the  conviction  for  robbery 
must  be  sustained.  In  Blain  v.  State,  34  Tex.  Cr.  448,  31  S.  W.  368, 
it  was  said:  "At  the  time  of  the  taking  of  the  money,  the  possession 
of  the  entire  fund  had  been  peaceably,  and  without  even  any  protest 
on  the  part  of  appellant,  placed  in  the  hand  of  prosecutor,  under  the 
rules  of  the  game.  In  such  case,  in  a  civil  suit  the  law  would  leave 
the  parties  in  statu  quo,  and  certainly  in  a  criminal  charge  it  would 
not  recognize  a  retaking  of  the  property,  which  involved  all  the 
elements  of  a  premeditated  robbery."  In  this  apparently  irreconcilable 
conflict  there  is  nevertheless  a  ray  of  light  thrown  on  that  middle  way 
which  our  legal  forebears  have  told  us  is  the  safest.  We  think  that 
where  money  is  lost  at  an  illegal  game  by  cheating,  and  the  cheat  is 
there  and  then  discovered  and  challenged,  an  immediate  retaking  of 
money  seized  by  the  winner  would  not  be  robbery,  where  practically 
the  winner  is  caught  in  flagrante  delicto;  but  that  where,  as  in  the 
case  last  cited— Blain  v.  State,  34  Tex.  Cr.  448,  31  S.  W.  368— there 
has  been  merely  playing  an  unlawful  game  without  impeachment  of 
the  winner  or  other  protest  by  the  loser,  and  the  stakes  played  for 
have  been  paid  over  and  are  in  the  possession  of  the  winner,  the  tak- 
ing them  from  him  by  force  is  robbery.  To  hold  otherwise  would  be 
to  invite  a  duel  on  every  illegal  game  played  with  cards  or  by  any 
other  means  to  which  both  parties  would  come,  armed  cap-a-pie,  to  re- 
take the  money  which  he  had  lost,  and  to  resist  the  retaking  if  he  had 
won. 

2.  The  Taking  in  the  Guise  of  Debt  Collection. — This  subject  is  so 
akin  to  that  of  retaking  property  claimed  as  one's  own  that  it  must 
find  a  place  here.  A  felonious  taking  which  carries  with  it  all  the 
characteristics  of  robbery  is  not  excused  at  law  because  the  victim 
owed  the  robber  money.  This  principle  is  affirmed  in  Fannin  v.  State, 
51  Tex.  Cr.  41,  123  Am.  St.  Eep.  874,  100  S.  W.  916,  10  L.  R.  A.,  N.  S., 
744,  and  we  can  see  nothing  in  the  generally  accepted  doctrine  of 
animus  furandi  which  clashes  with  the  opinion  in  this  case.  As  it  has 
already  furnished  material  for  discussion  and  been  attacked  as  with- 
out precedent,  it  behooves  us  to  look  at  the  facts.  The  prisoner  was 
indicted  for  the  robbery  of  one  ten  dollar  bill.  The  prosecutor  owed 
the  prisoner  eight  dollars,  and  on  their  meeting  shortly  afterward  the 
prisoner  leveled  a  pistol  on  the  prosecutor  and  demanded  him  to  pay 
him  what  he  owed  him — namely,  eight,  dollars.  The  prosecutor  pulled 
out  a  ten  dollar  bill,  and  the  prisoner  told  him  to  throw  it  down,  which 
the  prosecutor  did,  and  the  prisoner  then  commanded  another  man  who 
was  present  to  go  and  get  it  changed  and  bring  him  back  the  change. 
The  other  man  brought  him  back  the  change  and  gave  the  prisoner 
eight  dollars  and  the  remaining  two  dollars  to  the  prosecutor.  On 
these  facts  he  was  convicted,  and  although  the  judgment  was  reversed 
on  other  grounds,  the  court  of  appeal  pronounced  a  conviction  on  such 
facts   sound.     We   cannot   see   how   they   could   do   otherwise.     It   is 
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readily  conceded  there  is  a  brilliant  array  of  apparent  authority  for 
the  contrary  proposition,  but  it  is  not  on  the  plane  of  similarity  of 
circumstance,  and  applies,  as  we  shall  show,  to  a  retaking  of  the 
specific  chattel  captured  or  the  specific  money  won  at  an  illegal  game, 
as  referred  to  in  subdivision  "a"  of  this  division.  The  critics  have, 
like  his  majesty  of  England,  who  wouldn't  use  the  Franklin  lightning 
conductors,  to  be  reminded — 

"While  you,  great  George,  for  safety  hunt 

And  sharp  conductors  change  for  blunt, 
The  empire's  out  of  joint; 

Franklin,  a  wiser  course   pursues; 

And  all  your  thunder  fearless  views 
By  keeping  to  the  point." 
And  the  point  appears  to  be  this:  that  in  that  case  the  prisoner  diit 
take  from  the  prosecutor  a  ten  dollar  bill,  and  conceding  everything 
declared  by  him  to  be  true,  the  prosecutor  owed  him  only  eight  dollars, 
and  the  return  of  the  thing  taken,  as  we  show  (post.  III),  cannot  alter 
the  crime  from  robbery  to  one  of  lower  or  other  denomination,  how- 
soever it  may  mitigate  the  punishment.  But  assuming  even  that  he 
had  taken  only  the  eight  dollars  to  which  he  was  entitled,  an  accord 
with  the  principle  that  such  was  his  right  would  land  us  just  a  couple 
of  thousand  years  back.  There  would  be  no  longer  need  for  courts  of 
justice.  Every  creditor  would  carry  his  court  of  appeal  in  his  hip 
pocket!  And  if  the  demand  of  one's  debt  at  the  point  of  a  gun  is  not 
robbery,  what  is  it?  Is  the  lawless  condition  which  would  follow  to  be 
remedied  by  saying,  "It  is  not  robbery  but  trespass"?  Another  look 
at  the  position  assumed  is  only  to  show  how  from  any  point  it  can  be 
reduced  ad  absurdum.  A  man  has  a  sum  of  money  on  his  person,  and 
is  stopped  by  two  or  more  of  hia  creditors,  each  of  whom  levels  a  re- 
volver at  him  and  demands  payment  of  his  claim.  If  he  hasn't 
enough  for  all,  it  would  be  as  perfectly  consistent  to  charge  him  with 
giving  a  fraudulent  preference  to  the  one  who  first  took  his  money 
vi  et  armis  as  to  say  that  such  taking  is  not  robbery.  Suppose  that 
the  money  he  carried  was  not  his  own  at  all,  but  trust  money,  it  would 
be  just  as  much  "Alice  in  Wonderland"  nonsense  to  say  equity  would 
follow  it  with  a  Gatling  gun.  Let  us  look  at  those  cases  cited  in  sup- 
port of  the  critics.  In  Smith  v.  State  (Tex.  Cr.  App.),  81  S.  W.  712, 
a  five  dollar  bill  was  at  stake  in  a  game  of  craps.  It  was  taken.  It — 
the  identical  five  dollar  bill — was  retaken,  and  it  was  not  robbery.  In 
Olenn  v.  State,  49  Tex.  Cr.  349,  92  S.  W.  806,  13  Ann.  Cas.  774,  the 
prisoner  compelled  the  prosecutor  to  deliver  one  dollar  and  twenty-five 
cents,  which  he,  the  prisoner,  had  in  his  pocket  the  night  before.  The 
prisoner  and  the  prosecutor  had  slept  in  the  same  room  and  the  pris- 
oner saw  the  prosecutor  put  his  hand  in  the  pocket  referred  to  and 
then  found  that  that  identical  money  was  gone.  This  also  was  not 
robbery.  They  were  both  claims,  and  bona  fide  claims,  to  specific 
property,  and  not  for  the  payment  of  debt.  As  pointed  out  in  Fannin 
V.  State,  51  Tex.  Cr.  41,  123  Am.  St.  Eep.  874,  100  S.  W.  916,  10  L.  R. 
A.,  N.  S.,  744,  the  dictum  in  24  American  and  English  Encyclopedia 
of  Law,  second  edition,  page  1004,  does  not,  per  se,  support  the  con- 
tention as  to  debt  collection.  It  says:  "As  it  is  essential,  to  consti- 
tute robbery,  that  the  thing  taken  must  belong  to  another  than  the 
taker,  it  follows  that  though  the  property  is  taken  from  another 
forcibly,  or  by  putting  in  fear,  this  is  not  robbery,  whatever  else  it 
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may  be,  if  the  taker  at  the  time  has  a,  bona  fide  belief  that  the  thing: 
taken  is  his  own";  but  later  on  in  the  same  work  it  is  stated  that  it 
is  not  robbery  by  violence  to  take  money  or  other  property  in  pay- 
ment of  a  debt,  unless  more  is  taken  than  is  due;  and  this  proposition 
is  supported  by  the  citation  of,  among  others,  Crawford  v.  State,  90 
Ga.  701,  35  Am.  St.  Kep.  242,  17  S.  E.  628,  State  v.  Hollyway,  41  Iowa, 
200,  20  Am.  Rep.  586,  State  v.  Brown,  104  Mo.  365,  16  S.  W.  4t)6,  and 
State  V.  Carroll,  160  Mo.  368,  60  S.  W.  1087.  The  first  of  these  four 
eases  need  not  be  considered  here.  It  was  an  indictment  for  murder, 
and  the  defense  was  that  it  was  an  attack  on  a  man  to  whom  a  quarter 
was  owing  by  the  prisoner  and  who  was  endeavoring  to  hack  a  quar- 
ter's worth  of  meat  from  a  piece  in  the  prisoner's  wagon  when  the 
prisoner  killed  him — out-shylocking  Shylock,  inasmuch  as  he  (the  de- 
ceased) was  forcibly  taking  his  pound  of  flesh  from  the  defendant. 
In  State  v.  Hollyway,  41  Iowa,  200,  20  Am.  Eep.  586,  there  appear  to 
have  been  special  circumstances  which  took  the  case  out  of  the  cate- 
gory of  debt  collection.  The  prisoner  was  a  poor  man  with  a  sick 
family,  and  to  get  them  food  he  told  the  prosecutor  he  would  sell  to 
him  some  calves  which  he  would  not  otherwise  sell.  The  prosecutor 
agreed  to  buy  them  and  pay  five  dollars  down  and  the  balance  at  his 
store  the  next  morning,  first  deducting  a  small  sum  in  which  the  pris- 
oner was  already  indebted  to  him,  and  to  this  the  prisoner  agreed. 
In  the  meantime  the  prosecutor  bought  up  an  outstanding  note  of  the 
prisoner's  and  when  they  met  for  settlement  wanted  also  to  deduct 
the  amount  of  it,  and  the  prisoner  at  the  point  of  the  pistol  demanded 
and  got  his  money.  The  prisoner  was  convicted  of  robbery,  the  evi- 
dence of  these  facts  having  been  erroneously  excluded,  and  the  judg- 
ment was  reversed  and  a  new  trial  ordered.  Here  again  is  a  departure 
from  the  debt  collection  class  of  cases,  which  savors  rather  of  the  man 
lashed  into  rage  at  what  he  regarded  as  the  attempt  to  swindle  him, 
almost  like  a  cheat  at  cards.  In  State  v.  Brown,  104  Mo.  365,  16  S. 
W.  406,  the  only  point  really  decided  was  that  there  should  have  been 
an  instruction  to  the  jury  that  the  taking  was  animo  f  urandi.  A  peru- 
sal of  this  case  will  show  with  what  caution  the  lawyer  must  accept 
a  citation  at  foot  of  a  general  proposition.  The  case  shows  that  the 
prosecutor's  side  of  the  story  of  the  robbery  was  that  the  prisoners, 
with  knives  and  clubs  and  by  putting  him  in  fear  of  personal  injury, 
caused  him  to  deliver  to  them  seven  dollars  and  twenty-five  cents,  and 
the  prisoners  were  seen  running  away  directly  afterward.  Their  ver- 
sion was  that  he  owed  them  two  dollars  and  twenty-five  cents  and 
wouldn't  pay,  and  that  without  knives  or  clubs,  or  force,  they  got 
from  him  the  money  and  offered  him  the  change.  The  prisoners  were 
convicted,  and  appealed  upon  the  ground  inter  alia  that  the  court 
erred  in  failing  to  instruct  the  jury  that  before  they  could  convict  for 
robbery,  they  must  first  find  from  the  evidence  that  the  prisoners  took 
the  money  with  a  felonious  intent.  A  new  trial  was  properly  ordered. 
But  how  does  this  case  support  a  contention  that  a  creditor  may  col- 
lect his  money  at  the  "cannon's  mouth"!  The  court  very  justly  said 
in  reversing  the  judgment  of  conviction,  "If  this  story  of  the  defend- 
ants is  true,  they  were  guilty  of  no  offense,  because  the  felonious 

intent  was  wanting That  their  version  of  the  affair  is  not  as 

probable  as  that  of  the  prosecuting  witness  is  immaterial.  They  had 
a  right  to  have  the  question  of  their  guilt  or  innocence  fairly  sub- 
mitted to  and  passed  upon  by  the  jury  on  the  facts  they  detailed." 
The  case  does  contain  what  the  instruction  should  have  been  by  add- 
ing to  the  usual  instruction  in  cases  of  robbery,  "But,  on  the  other 
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hand,  if  the  jury  find  from  the  evidence  that  the  defendants  in  good 
faith  claimed  that  said  Ottoman  [the  prosecuting  -witness]  was  in- 
debted to  them  in  any  sum  whatever,  and  they  took  the  money  from 
hira,  even  against  his  will,  for  the  sole  purpose  of  obtaining  payment 
of  the  amount  due  them,  and  that  they  offered  to  return  to  said  Otto- 
man all  the  money  they  thus  obtained  except  the  amount  they  claimed 
to  be  due  them,  then  they  are  not  guilty  of  robbery."  It  is  significant 
that  the  instruction  is  silent  as  to  the  means  they  could  adopt  to  take 
the  money.  As  the  laying  on  of  hands  is  an  assault  and  battery,  which 
thus  seems  to  be  justified,  if  they  may  point  a  pistol,  why  not  give 
the  right  to  discharge  it,  and  if  the  debtor  is  recalcitrant,  the  per- 
suasive eloquence  of  a  bludgeon  or  a  sandbag  might  be  brought  into 
play  so  that  the  creditor  should  legally  get  his  own.  In  the  last  of 
the  four  cases  referred  to,  State  v.  Carroll,  160  Mo.  368,  60  S.  W.  1087, 
a  conviction  was  affirmed  under  almost  similar  circumstances.  At  the 
end  of  the  opinion  the  court  guardedly  admits  the  existence  of  cases 
warranting  the  collection  of  debts  by  force,  and  cites  only  one  English 
authority  for  it,  Regina  v.  Hemmings,  4  Fost.  &  F.  50,  and  concludes 
by  repeating  the  rule  as  to  property  taken  under  an  honest  claim  of 
right.  Coming  back,  therefore,  to  Fannin  v.  State,  51  Tex.  Cr.  41,  100 
S.  W.  916,  123  Am.  St.  Eep.  874,  10  L.  R.  A,,  N.  S.,  744,  we  find  the 
opinion  concludes  with  a  series  of  propositions  which  command  our 
approval:  "We  are  not  willing  to  lay  down  the  proposition  that  if  a 
man  collects  a  debt  by  force  and  threats,  and  putting  in  fear,  he  will 
not  be  guilty  of  robbery.  There  might  be  peculiar  facts  and  circum- 
stances which  would  exonerate  him,  and  which  the  jury  might  con- 
sider in  mitigation  of  the  punishment,  but  no  man  has  a  right,  as  we 
understand  the  law,  to  take  the  law  in  his  own  hands,  and  at  the 
point  of  a  six-shooter,  putting  his  debtor  in  fear  of  his  life  or  serious 
bodily  injury,  collect  a  debt,  however  just,  and  then  defend  against 
it,  on  the  ground  that  the  property  was  not  fraudulently  taken  because 
appellant  owed  him  the  money,  and  would  not  pay  him.  This  is  more 
than  a  simple  trespass,  and  it  will  be  a  dangerous  doctrine  to  hold  that 
a  man  can  thus  collect  his  debts.  If  it  was  specific  property  that  ap- 
pellant had  a  right  to,  under  the  circumstances  he  might  use  force  to 
get  or  regain  possession  of  same  without  being  guilty  of  robbery." 
We  repeat  our  indorsement  of  this  opinion,  which  marks  the  differ- 
ence between  recapturing  property  as  distinguished  from  taking  money 
for  a  debt.  It  must  commend  itself  as  sound  common  sense,  and  it 
must  therefore  be  sound  law. 

h.  The  Taking  Against  the  Will  of  the  Possessor. 
1.  Invito  Domino. — The  definitions  of  robbery  and  the  illustrations 
have  without  exception  shown  that  the  taking  must  be  against  the 
will  of  the  owner  or  other  person  in  possession,  or,  in  the  language 
of  the  old  pleading  Latin — invito  domino — the  lord  or  master  being 
unwilling.  In  considering  this  part  of  the  definition,  the  courts  have 
extended  the  latitude  necessary  to  the  construction  of  a  definition 
which  holds  such  a  telescopic  capacity.  For  example,  the  taking  may 
seem  to  be  with  his  consent  while  in  reality  it  is  a  surrender  of  the 
property  from  fear;  and  if  this  be  established,  the  offense  will  be 
robbery.  In  Long  v.  State,  12  Ga.  293,  a  bill  of  sale  was  executed 
and  a  wagon  delivered  pursuant  thereto,  apparently  voluntarily,  but,  as 
the  evidence  disclosed,  under  circumstances  of  terror  which  indicated 
a  felonious  intent  on  the  part  of  the  terrorizer  which  was  robbery,  . 
and  the  jury  were  properly  left  to  judge  of  the  facts  and  the  circum-  • 
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stances  of  terror.  "Against  the  will"  must,  therefore,  to  give  effect  to 
the  accepted  definition,  be  construed  not  only  as  to  be  evidenced  by 
resistance,  but  also  as  meaning  that  resistance  would  have  been  of- 
fered, but  was  quelled  either  by  actual  force  or  violence,  which  was 
of  itself  sufficient  to  prevent  resistance  by  disabling  the  victim,  or 
by  an  all-sufficient  threat  to  frighten  the  victim  into  compliance. 
And  this  is  the  correct  interpretation.  For  in  the  case  of  the  victim 
acting  under  compulsion,  through  fear  or  possibly  through  physical 
pain — as  would  be  in  the  case  of  the  robber  pricking  the  victim  with 
a  knife  to  hasten  his  steps  toward  money  concealed — though  he 
should  ultimately  place  his  property  in  the  hands  of  the  robber  without 
raising  a  protesting  voice  or  hand,  such  act  is  not  of  his  volition, 
but  at  the  will  of  the  robber;  in  other  words,  it  would  be  the  victim's 
act  but  not  his  deed — his  submission  but  not  his  will.  The  courts 
construe  this  as  against  his  will,  and  their  construction  will  be  found 
uniformly  through  all  the  cases  hitherto  and  for  other  references 
cited.  * 

2.  With  His  Consent. — There  exists,  however,  a  class  of  cases  in 
which  the  construction  of  the  three  words  "against  his  will"  has  to 
be  carefully  followed,  where  the  alleged  robbery  is  committed  with 
the  consent  of  the  victim;  and  it  is  fortunate  that  what  looked  for  a 
long  while  as  a  conflict  has  been  cleared  up  by  what  we  must  regard 
as  the  leading  case  now  on  the  subject — Jones  v.  State,  48  Tex.  Cr.  363, 
122  Am.  St.  Eep.  759,  88  S.  W.  217,  1  L.  E.  A.,  N.  S.,  1024,  13  Ann. 
Cas.  455.  It  will  be  necessary  to  look  at  the  facts  of  that  case. 
Crime  being  rife  in  the  city  of  Denison,  Texas,  Eich,  the  constable 
at  Sherman,  with  one  Nicholas  laid  a  plan  to  capture  law-breakers. 
They  employed  one  Eichards  and  gave  him  forty  dollars,  thirty-eight 
of  which  were  furnished  by  Nicholas,  and  consisted  of  one  ten-dollar 
bill,  five  five  dollars  and  three  one-dollar  bills  of  United  States  cur- 
rency, of  which  the  numbers  were  taken,  and  two  dollars  in  silver  was 
furnished  by  Eich.  The  prosecutor  was  instructed  to  go  into  Denison, 
buy  whisky  with  the  silver  money,  and  retain  the  currency  in  case 
he  was  robbed.  Eichards  bought  whisky  at  different  "joints"  and 
subsequently  was  seen  by  Jones  and  Finley,  two  policemen,  who  ar- 
rested him  for  being  drunk,  and  took  him  to  the  jail,  where  they  stood 
him  against  the  wall,  held  his  arms  up  and  searched  him,  and  took 
from  him,  among  other  things,  the  marked  currency  bills,  depositing 
the  other  things,  namely,  two  pints  of  whisky,  a  purse  and  fifty-five 
cents,  with  the  jailer.  They  were  arrested  and  searched  the  follow- 
ing day,  and  the  marked  currency  bills  found  on  them,  and  which  they 
denied  getting  from  Eichards.  On  the  trial  the  defense  was  taken 
that  Eichards  was  wilJing  to  be  robbed,  prepared  himself  for 
that  purpose,  made  no  resistance  and  that  as  the  money  was  taken 
with  his  consent,  there  was  no  robbery.  In  support  of  the  proposition 
that  where  money  is  placed  upon  a  person  with  the  purpose  of  being 
taken  from  him,  in  order  to  detect  a  criminal,  the  owner  of  the  money 
and  the  person  from  whom  the  money  is  taken  consenting  thereto, 
robbery  is  not  committed,  it  is  true  the  cases  of  Connor  v.  People,  18 
Colo.  373,  36  Am.  St.  Eep.  295,  33  Pac.  159,  25  L.  E,  A.  341,  State  v. 
Hayes,  105  Mo.  76,  24  Am.  St.  Eep.  360,  16  S.  W.  514,  Speiden  v. 
State,  3  Tex.  App.  156,  30  Am.  Eep.  126,  McGee  v.  State  (Tex.  Cr, 
App.),  66  S.  W.  562,  properly  lend  color,  and  would  have  applied  in 
the  case  now  under  discupsion  if  it  had  been  conceded  that  the  evi- 
dence showed  that  Eichards  was  consenting  to  the  robbery.  The  law 
is  that  where  a  person  has  learned  of  plans  to  rob  his  premises,  and 
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does  not  at  all  enter  into  the  designs  of  the  robber,  but  does  not  try 
to  prevent  the  robbery,  and  on  the  contrary  lays  plans  to  entrap  the 
robber,  and  does  apprehend  him  in  the  act,  there  is  no  consent  to  the 
crime,  and  the  offender  is  amenable  to  punishment:  Thompson  v. 
State,  18  Ind.  386,  81  Am.  Dec.  364;  State  v.  Sneff,  22  Neb.  481,  35 
N.  W.  219;  Eobinson  v.  State,  34  Tex.  Cr.  71,  53  Am.  St.  Eep.  701, 
29  S.  W.  40;  Alexander  v.  State,  12  Tex.  540;  Pigg  v.  State,  43  Tex. 
108;  Johnson  v.  State,  3  Tex.  App.  590.  The  English  law  is  the  same 
as  our  own.  In  3  Chitty's  Criminal  Law,  page  952,  as  quoted  in 
Alexander  v.  State,  12  Tex.  540,  the  learned  author  says:  "If  the 
owner,  in  order  to  detect  a  number  of  men  in  the  act  of  stealing, 
directs  a  servant  to  appear  and  to  encourage  the  design,  and  leads 
them  on  until  the  offense  is  completed,  so  long  as  he  did  not  induce 
the  original  intent,  but  only  provided  for  its  discovery  after  it  was 
formed,  the  criminality  of  the  thieves  will  not  be  destroyed."  And 
this  reasoning  was  approved  and  adopted  in  the  leading  case  referred 
to,  Jones  V.  State,  48  Tex.  Cr.  303,  122  Am.  St.  Eep.  759,  88  S.  W.  217, 
1  L.  E.  A.,  N.  S.,  1024,  3  Ann.  Cas.  455.  The  court  pointed  out  that 
there  was  no  agreement  between  Eichards  and  the  prisoners;  tJiat  he, 
Eiehards,  "would  submit  to  a  robbery,  as  was  the  case  in  Eex  v.  Mc- 
Daniel,  1  Fost.  121.  Nor  was  there  any  invitation  on  his  part,  much 
less  was  there  any  device  to  lead  appellant  to  the  commission  of  the 
offense."  While  Eichards  anticipated  that  he  might  be  robbed,  he 
made  no  agreement  with  the  robbers  in  that  regard.  Apprehending 
that  he  might  be  robbed,  he  was  justified  in  preparing  himself  before- 
hand in  order  that  he  might  help  the  detection  of  those  who  might  rob 
him.  This  was  all  that  he  appeared  to  have  done,  and  there  was  no 
consent  to  the  robbery  in  such  measure  as  to  absolve  the  prisoners 
from   the  responsibility  for  the  crime. 

It  may  be  taken  that  this  is  the  last  word  of  the  law  on  the  subject, 
and  such  references  as  we  have  given  will  be  found  suflScient.  To  the 
student,  however,  who  does,  or  who  ought  to,  desire  to  read  every- 
thing on  the  subject,  we  commend  what  is  already  written  in  this 
series  on  the  effect  of  consent  to  a  crime,  and  which  will  be  found  in 
the  notes  to  State  v.  McCune,  70  Am.  Dec.  178;  Thompson  v.  State,  81 
Am.  Dec.  3G5;  State  v.  Hull,  72  Am.  St.  Eep.  700;  People  v.  Miller,  88 
Am.  St.  Eep.  597. 

L  The  Taking  in  the  Presence  of  the  Person  Robbed. — AVe  have 
demonstrated  that  there  must  be  a  taking — a  felonious  taking — a 
felonious  taking  against  the  will  of  the  possessor — and  a  felonious 
taking  of  personal  chattels  of  any  value  or  money  against  the  will 
of  the  owner  by  violence  or  intimidation  and  an  asportation,  until 
tliere  remains  but  one  more  of  those  strands  which  combined  com- 
plete the  legal  rope  which  holds  the  accused  for  conviction.  The  last 
element  is  that  such  a  taking  as  we  have  described  shall  be  in  the 
presence  of  the  person  robbed — that  is  to  say,  it  shall  be  from  his 
person  or  otherwise  in  his  presence.  The  necessity  for  proving  this 
has  existed  from  the  earliest  times.  Indeed,  by  some  authors,  it  is 
said  we  owe  the  word  "rob"  to  the  French  "rober,"  signifying  to  strip 
unlawfully,  to  take  off  clothes,  and  originally  applied  to  the  despoil- 
ing of  those  slain  in  combat.  The  principal  point  calling  for  atten- 
tion in  this  portion  of  the  definition  is  the  taking  in  the  presence,  but 
not  physically  froiji  or  off  the  possessor.  The  English  authorities 
give  illustrations,  such  as  the  victim  throwing  his  purse  or  cloak  into 
a  bush  whence  the  robber  took  it;  a  man's  servant  being  robbed  of 
his  master's  goods  in  his  master's  sight;   a  man  put  in  fear  and  his 
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horse  or  cattle  driven  off;  a  man  rendered  nnconscions  and  property 
stolen  from  a  closet  in  the  room  where  he  was  then  lying:  2  Kussell 
on  Crimes,  7th  Eng.  ed.,  pp.  1132,  1133.  There  has  been  practically 
no  alteration  in  the  interpretation  of  this  part  of  the  definition  since 
Blackstone.  "And  so  it  is  whether  the  taking  be  strictly  from  the 
person  of  another,  or  in  his  presence  only;  as  where  a  robber  by 
menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep 
or  his  cattle  before  his  face.  But  if  the  taking  be  not  either  directly 
from  his  person  or  in  his  presence,  it  is  no  robbery."  From  Blackstone 
to  Turner  v.  State,  1  Ohio  St.  422,  is  a  far  cry,  and  we  cite  that  case 
both  for  its  inherent  value  and  as  marking  a  stage  in  the  progress 
of  our  own  case  law  on  the  subject.  In  a  carefully  considered  opinion 
this  department  of  the  crime  received  keen  and  complete  attention. 
The  property  was  taken  in  the  house  of  the  victim,  he  being  held  in 
terror  while  his  wife  handled  the  goods,  the  robber  taking  them  from 
her.  The  court  declared  that  it  was  enough  if  the  property  was  in 
the  presence  and  under  the  immediate  control  of  the  owner  and  he 
was  put  in  fear  by  the  defendant,  while  the  property  was  being  taken, 
and  that  an  actual  severance  from  his  person  of  the  property  taken 
by  violence  or  putting  in  fear  was  not  an  indispensable  ingredient  in 
the  crime.  In  State  v.  Calhoun,  72  Iowa,  432,  2  Am.  St.  Eep.  252,  34 
N.  W.  194,  we  find  a  fine,  clear  modern  exposition  of  the  law.  The 
law  contemplates  in  robbery  the  taking  of  property  from  the  person 
of  another,  and  the  opinion  thus  deals  with  it:  "The  preposition  'from' 
does  not  convey  the  idea  of  contact  or  propinquity  of  the  person  and 
property.  It  does  not  imply  that  the  property  is  in  the  presence  of 
the  person.  The  thought  of  the  statute,  as  expressed  in  the  language, 
is,  that  the  property  must  be  so  in  the  possession  or  under  the  con- 
trol of  the  individual  robbed  that  violence  or  putting  in  fear  was 
the  means  used  by  the  robber  to  take  it."  If  it  be  away  from  the 
owner,  even  in  another  part  of  the  house,  it  is  nevertheless  in  his  per- 
sonal possession  to  sustain  an  indictment  for  robbery.  In  Clements 
V.  State,  84  Ga.  660,  20  Am.  St.  Eep.  385,  11  S.  E.  505,  the  same  broad 
interpretation  of  "presence"  was  given,  and  that  case  decided  that 
robbery  may  be  committed  by  taking  the  property  of  a  person  from 
his  dwelling-house  while  he  is  confined  in  his  smokehouse,  fifteen  steps 
from  the  dwelling,  and  where  he  is  prevented,  by  threats  and  intimi- 
dation, from  leaving  the  smokehouse  and  returning  to  the  dwelling 
while  the  robbery  is  being  perpetrated.  The  opinion  contains  the  fol- 
lowing extract  which  seems  to  have  been  wisely  adopted:  "The  mean- 
ing is,  not  that  the  taking  must  necessarily  be  from  the  actual  con- 
tact of  the  body,  but  it  suffices  when  only  from  under  the  personal 
protection,  and  the  personal  protection  is  interpreted  to  cover  all  one's 
effects  within  a  not  easily  defined  distance  over  which  his  presence 
may  be  deemed  to  have  sway":  2  Bishop's  New  Criminal  Law, 
sees.  1177,  1178.  In  Alabama  the  same  reasoning  is  followed  almost 
word  for  word  in  the  latest  reported  case — Hill  v.  State,  145  Ala.  58, 
40  South.  654 — and  we  particularize  that  state  because  at  one  time 
the  opinion  in  James  v.  State,  53  Ala.  380,  on  this  question  of  pres- 
ence was  likely  to  create  a  conflict.  It  was,  however,  overruled  in 
Thomas  v.  State,  91  Ala.  34,  9  South.  81,  where  Mr.  Justice  McClennan 
set  right  the  doubt  and  re-established  the  principle  that  the  victim 
must  have  either  the  manucaption  of  the  property,  or  it  must  have 
been  in  his  presence  and  under  his  control.  Equal  in  importance  with 
the  Alabama  cases  referred  to  is  State  v.  Kennedy,  154  Mo.  268,  55 
S.  W.  293,  which  lengthens  the  fifteen  steps  referred  to  in  Clements 
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V.  state,  84  Ga.  660,  20  Am.  St.  Eep.  385,  11  S.  E.  505,  to  fifteen  hun- 
dred. In  the  Missouri  case,  while  a  railway  train  was  at  the  small 
station  of  Macomb,  in  Wright  county,  the  robbers  compelled  the  en- 
gineer and  fireman  to  leave  the  engine,  and  to  go  back  and  uncouple 
the  passenger  coaches  from  the  head  end  of  the  train,  and  they  forced 
the  express  agent  out  of  the  car  by  actual  violence.  Then  the  engine, 
the  mail-car  and  combination  baggage  and  express  car  were  pulled 
away  from  the  station,  a  distance  of  over  a  quarter  of  a  mile,  the  rob- 
bers driving  the  engine.  They  broke  into  the  combination  car  and 
blew  open  the  safe  of  the  Southern  Express  Company  and  took  the 
money  that  was  in  it.  It  was  contended  on  their  behalf  that  as  it 
was  a  quarter  of  a  mile  distant,  they  could  not  be  said  to  have  taken 
the  money  "in  the  presence"  of  the  agent.  The  court  ruled,  after 
citing  the' cases  of  State  v.  Stinson,  124  Mo.  447,  27  S.  W.  1098;  State 
V.  Lawler,  130  Mo.  366,  51  Am.  St.  Rep.  575,  32  S.  W.  &79;  United 
States  V.  Jones,  3  Wash.  C.  C.  209,  Fed.  Cas.  No.  15,494,  and  the  text- 
books referring  to  most  of  the  cases  with  which  we  have  dealt,  that 
as  the  force  and  violence  were  applied  in  the  inception  of  the  crime, 
the  forcing  of  the  agent  out  of  the  car,  the  cutting  of  the  train  into 
two  parts,  the  moving  that  part  containing  the  safe  a  quarter  of  a 
mile  away,  the  blowing  open  the  safe  and.  taking  its  contents,  were  a 
continuous  series  of  acts,  all  contributing  to  and  culminating  in  the 
complete  crime  of  robbery,  and  in  contemplation  of  law  it  was  both 
a  taking  by  violence  and  force  and  in  the  presence  of  the  agent.  The 
taking  by  the  robbers  began  in  his  actual  presence,  and  he  was  con- 
structively present  at  its  completion. 

j.  Force  or  Violence. 
1.  Actual. — It  has  been  seen  from  the  definitions  that  violence  in 
taking  property  against  the  will  of  the  owner  or,  as  we  may  now  say, 
the  possessor  is  one  of  the  essential  elements  of  robbery — it  may  even 
be  put  more  strongly  that  violence  is  the  principle  of  robbery:  Rus- 
sell on  Crimes,  p.  1134.  And  violence  does  not  necessarily  mean  actual 
violence;  it  includes  as  well  the  constructive  violence  of  so  intimidat- 
ing the  victim  as  to  enable  the  robbery  to  be  effected.  Force  is  the 
ruling  element,  and  when  the  word  "force"  is  used,  it  means  actual 
violence  just  as  when  the  word  "intimidation"  is  employed  it  also 
means  force,  though  not  the  direct  actual  and  physical  violence  which 
is  the  import  in  this  connection  of  force.  The  word  "force"  must  re- 
ceive its  ordinary  signification  of  the  cause  which  we  are  conscious  of 
setting  in  action  when  we  make  a  muscular  effort.  In  one  of  Pro- 
fessor Tait's  lectures — on  Recent  Advances — he  says:  "What  I  have 
already  said  ....  leaves  absolutely  no  doubt  as  to  the  only  definite 
and  correct  meaning  of  the  word  'force.'  It  is  obviously  to  be  applied 
to  any  pull,  push,  pressure,  tension,  attraction  or  repulsion."  There- 
fore, any  force  or  violence  exercised  to  achieve  the  theft  constitutes 
the  robbery.  Any  injury  to  the  person  robbed,  or  any  struggle  to 
obtain  the  property  from  him,  any  resistance  on  his  part  which  has  to 
be  overcome  by  greater  counter  attack  to  consummate  the  theft,  will 
convert  the  larceny  from  the  person  into  a  robbery.  It  would  be  im- 
possible to  enumerate  the  limitless  ways  in  which  the  force  might  be 
exercised.  Russell  on  Crimes  (page  1135)  teems  with  illustrations  of 
English  cases,  from  which  we  select  as  examples  the  case  of  an  earring 
torn  from  a  lady's  ear,  drawing  blood;  a  heavy  diamond  hair-pin 
snatched  from  a  lady's  hair  and  bringing  some  of  her  hair  with  it; 
snatching  a  sword,  and  when  the  owner  caught  the  scabbard,  dragging 
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the  sword  from  it;  snatching  a  watch  fastened  to  a  chain,  so  that 
the  chain  was  broken  by  the  jerk;  and  the  case  of  the  robber  colliding 
willfully  with  his  intended  victim  to  divert  his  attention  while  he 
picked  his  pocket. 

In  the  United  States  we  have,  of  course,  parallel  illustrations  in 
which  the  prisoners  were  convicted  of  robbery.  In  People  v.  Stevens, 
141  Cal.  488,  75  Pac.  62,  the  prisoner  seized  the  victim's  trousers  which 
were  hanging  on  his  bedpost;  the  victim  also  seized  them  and  re- 
covered them  from  him,  but  was  ultimately  overpowered  and  gave 
them  up  from  fear.  In  Colbey  v.  State,  46  Fla,  112,  110  Am.  St.  Rep. 
87,  35  South.  189,  there  was  also  a  struggle,  and  the  case  is  noteworthy 
in  that  the  court  held  that  if  the  struggle  was  one  to  escape  after 
discovery,  and  not  to  obtain  the  article  stolen,  it  did  not  amount  to 
robbery.  In  McDow  v.  State,  110  Ga.  293,  34  S.  E.  1019,  there  was 
first  a  demand  for  the  article,  and  on  noncompliance,  the  prisoner  said, 
"I  will  take  it  anyway,"  and  forcibly  snatched  and  ran  off  with  it. 
In  Klein  v.  People,  113  lU.  596,  there  was  a  snatching  of  a  lady's 
handbag  so  violently  as  to  bruise  her  arm.  In  Seymour  v.  State,  15 
Ind.  288,  Snyder  v.  Commonwealth,  21  Ky.  Law  Rep.  1538,  55  S.  W. 
679,  and  Mahoney  v.  People,  3  Hun,  202,  the  jostling  of  the  victim  by 
several  while  one  took  his  money  was  robbery.  In  State  v.  Miller,  o:* 
Kan.  324,  36  Pac.  751,  Gallagher  v.  State,  34  Tex.  Cr.  306,  30  S.  W. 
557,  and  Hanson  v.  State,  43  Ohio  St.  376,  1  N.  E.  136,  there  was  a 
taking  of  money  with  contemporaneous  violence.  In  Willinms  v.  Com- 
monwealth, 20  Ky.  Law  Rep.  1850,  50  S.  W.  240,  the  victim  struggled 
to  hold  his  pocket-book  but  was  not  able  to  retain  it.  In  Davis  v. 
Commonwealth,  21  Ky.  Law  Rep.  1295,  54  S.  W.  959,  the  snatching 
of  money  was  accompanied  by  actual  violence  to  the  hand  of  the 
victim.  In  Perry  v.  Commonwealth,  27  Ky.  Law  Rep.  512,  85  S.  W. 
732,  and  State  v.  Broderick,  59  Mo.  318,  a  watch  was  snatched  with 
sufficient  force  to  break  the  chain.  In  State  v.  Donohue  (N.  J.),  59 
Atl.  12,  a  conviction  of  larceny  from  the  person  was  affirmed,  the 
court  reiterating  the  rule  that  without  some  violence  there  could  be 
no  robbery.  In  People  v.  Foley,  44  Hun,  628,  it  was  laid  down  that 
the  degree  of  force  was  immaterial  in  robbery.  In  State  v.  Bradburn, 
104  N.  C.  881,  10  S.  E.  526,  the  violence  was  in  knocking  the  prose- 
cutor down  and  taking  his  money.  In  State  v.  McCune,  5  R.  I.  60,  70 
Am.  Dec.  176,  the  prisoner  passed  his  arm  through  that  of  the  prose- 
cutor, and  used  violence  sufficient  to  break  the  prosecutor's  watch- 
guard,  exclaiming,  "I  will  have  your  watch,"  though  the  force  did  not 
frighten,  but  merely  surprised,  the  prosecutor.  In  Jones  v.  State,  48 
Tex.  Cr.  363,  122  Am.  St.  Rep.  759,  88  S.  W.  217,  1  L.  R.  A.,  N.  S., 
1024,  13  Ann.  Cas.  455,  police  officers,  after  taking  a  man  to  prison, 
searched  him  and  feloniously  took  money  from  him  by  force,  one 
holding  him  while  the  other  took  the  money. 

2.  Constructive  or  Putting  in  Fear. — The  intimidation  or  putting 
in  fear  is  that  constructive  violence  which  constitutes  robbery.  It 
means  in  dealing  with  cases  of  robbery  force,  not  actual  and  direct, 
but  exerted  upon  the  person  robbed,  by  operating  upon  his  fears — 
the  fear  of  injury  to  his  person,  property  or  character.  In  former 
times  it  was  considered  that  the  putting  in  fear  was  an  essential  to 
robbery,  but  now  in  cases  of  actual  violence  it  is  always  presumed: 
State  V.  Kennedy,  154  Mo.  268,  55  S.  W.  293;  Jones  v.  State,  48  Tex, 
Cr.  363,  122  Am.  St.  Rep.  750,  88  S.  W.  217,  1  L.  R.  A.,  X.  S.,  1024, 
13  Ann,  Cas.  455.     This  is  consonant  with  reason,  for  if  the  victim  is 
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suddenly  attacked  and  rendered  unconscious,  and  his  money  or  goods 
taken  from  him  while  in  that  condition,  it  would  be  impossible  to 
prove  that  he  was  in  a  condition  of  fear  when  deprived  of  his  prop- 
erty. The  proposition  that  there  must  be  either  force  or  fear,  and 
not  necessarily  both,  therefore,  is  sound;  People  v.  Glynn,  54  Hun, 
332,  7  N.  Y.  Supp.  555;  Commonwealth  v.  Snelling,  4  Binn.  379.  It 
was  specially  referred  to  in  McDaniel  v.  State,  8  Smedes  &  M.  401,  47 
Am.  Dec.  93,  in  which  it  was  necessary  to  correct  the  charge  of  the 
trial  court  in  giving  the  definition  of  robbery.  It  is  also  clearly  laid 
down  in  Commonwealth  v.  Humphries,  7  Mass.  242;  State  v.  Cowan, 
29  N.  C.  239;  Commonwealth  v.  Fitsworth,  30  Ky.  Law  Rep.  402,  98 
S.  W.  1028;  Long  v.  State,  12  Ga.  293;  Seymour  v.  State,  15  Ind.  288; 
State  V.  Broderick,  59  Mo.  318.  It  is  self-evident  that  when  the  put- 
ting in  fear  is  the  means  of  accomplishing  the  theft,  the  fear  must 
precede  the  robbery. 

It  is  not  the  purpose  of  this  note  to  give  the  details  of  the  various 
cases  in  which  constructive  violence  has  been  the  gravamen  of  the 
offense,  but  we  feel  that  some  reference  to  the  leading  decisions  in  the 
various  states  will  serve  the  end  of  making  our  comments  as  useful 
generally  to  the  profession  as  our  space  allows. 

In  Simmons  v.  State,  41  Fla.  316,  25  South.  881,  the  prisoner  per- 
sonated a  constable  and  threatened  arrest  if  he  were  interfered  with 
when  taking  the  property,  but  otherwise  exhibited  no  violence  or  other 
circumstances  calculated  to  produce  terror.  The  court  in  reversing 
the  conviction  for  robbery  considered  that  the  means  used  to  obtain 
the  goods  were  rather  trick  and  artifice  than  the  overcoming  and  mas- 
terful force  of  the  robber,  and  as  such  did  not  come  within  the  com- 
mon-law definition,  for  which  support  can  be  found  as  well  in  Thomas 
V.  State,  91  Ala.  34,  9  South.  81;  Routt  v.  State,  61  Ark.  594,  34  S. 
W.  262;  Long  v.  State,  12  Ga.  293;  Bussey  v.  State,  71  Ga.  100.  51  Am. 
Rep.  526;  Hall  v.  People,  171  111.  540,  49  N.  E.  495;  Steward  v.  People, 
224  III.  434,  79  N.  E.  636;  Shinn  v.  State,  64  Ind.  13,  31  Am.  Eep. 
110;  State  v.  Deal,  64  N.  C.  270;  Britt  v.  State,  7  Humph.  45;  Davis 
V.  State,  37  Tex.  Cr.  47,  66  Am.  St.  Rep.  791,  38  S.  W.  792.  One  of 
the  cases  we  have  just  cited.  Long  v.  State,  12  Ga.  293,  decided  now 
nearly  sixty  years  ago,  still  remains  a  sound  and  monumental  au- 
thority on  the  most  important  aspects  of  the  crime — an  unfailing  land- 
mark for  the  traveler  who  can  so  easily  miss  his  way  in  the'forest  of 
robbery — and  it  deals,  among  the  diverse  points  considered,  with  the 
taking  of  goods  or  money  by  that  threat  of  prosecution  which  we 
have  just  mentioned  in  Simmons  v.  State,  41  Fla.  316,  25  South.  881, 
and  which  also  occurs  in  Davis  v.  Commonwealth,  21  Ky.  Law  Rep. 
1295,  54  S.  W,  959.  In  Long  v.  State,  12  Ga.  293,  will  be  found,  in 
the  artistically  condensed  opinion  of  the  court  delivered  through 
Xisbet,  J.,  not  onlj'-  the  law  here,  but  learned  references  to  the  Eng- 
lish decisions  and  text-books.  For  all  purposes,  however,  the  local 
references  will  well  serve.  Threats  to  prosecute  do  not  amount  to 
constructive  force  save  in  the  one  instance  of  the  threat  being  to 
prosecute  for  an  unnatural  crime,  whether  there  is  foundation  for  the 
charge  or  not:  Thompson  v.  State,  61  Neb.  210,  87  Am.  St.  Rep.  453, 
85  N.  W.  62;  People  v.  McDaniels,  1  Park.  Cr.  Rep.  198.  Therefore 
it  may  be  taken  that  threats  to  prosecute,  in  consequence  of  which 
the  property  is  yielded,  do  not  constitute  the  offense  a  robbery:  Britt 
V.  State,  7  Humph.  45.  Let  those  threats,  however,  be  accompanied 
by  even  a  scintilla  of  force,  actual  or  constructive,  and  robbery  will 
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have  been  committed,  even  if  the  threat  to  prosecute  is  well  founded 
and  the  one  from  whom  the  property  is  extorted  is  actually  guilty  of 
the  offense  with  which  his  extortioner  has  charged  him.  A  later  case 
in  that  state — Sweat  v.  State,  90  Ga.  315,  17  S.  E.  273 — discloses  how 
the  learning  of  the  state  has  grown  from  the  parent  case.  The  pris- 
oners devised  a  plot  sufEciently  elaborate  and  intricate  to  excite  the 
envy  of  Gaboriau  or  Conan  Doyle,  and  founded  on  a  rational  psy- 
chology worthy  of  Locke  or  Niebuhr.  Shortly  put  they  arrested  him, 
handcuffed  him,  inventoried  his  property,  returned  it  to  him,  put  him 
-on  parole,  took  off  the  handcuffs,  mysteriously    threatened  him  with 

-a  sort  of,  "If  you  attempt  to  escape,  we'll  ,"  then  offered  to 

accept  fifty  dollars  and  let  him  go  rather  than  let  him  fall  into  the 
hands  of  an  equally  mysterious  and  mythical  "other  crowd"  from 
whom  "there  would  be  no  getting  away,"  and  thus  obtained  the  money. 
Chief  Justice  Bleckley  pithily  said:  "Well  might  a  simple-minded 
laboring  man  be  frightened  by  such  lawless  and  desperate  conduct, 
and  by  such  mysterious  and  insinuating  conversation,  on  the  part  of 
men  who  had  for  the  time  being  acquired  a  complete  dominion  over 
his  person.  Their  purpose  was  to  deprive  him  of  his  money,  not  by 
open  force  and  violence,  but  by  obtaining  his  formal  consent  for  them 
to  take  it.     In  order  to  procure  this  consent,  it  was  necessary  for  them 

to  operate  upon  his  fears.     This  they  did  most  effectually We 

agree  with  the  jury  in  thinking  that  a  robbery  by  intimidation  was 
committed."  As  we  have  already  pointed  out,  the  fear  excited  must 
be  before  the  robbery:  Jackson  v.  State,  114  Ga.  826,  88  Am.  St.  Rep. 
€0,  40  S.  E.  1001;  Grant  v.  State,  125  Ga.  259,  54  S.  E.  191;  and  that 
if  the  property  is  obtained  through  intimidation  from  threats,  whether 
of  present  or  future  violence,  robbery  is  committed;  State  v.  Hower- 
ton,  58  Mo.  581;  Williams  v.  State  (Tex.  Or.  App.),  55  S.  W.  500;  and 
it  is  sufficient  if  the  threats  have  made  the  victim  apprehensive  of 
their  being  carried  into  effect.  The  fear,  necessary  as  an  element  to 
constitute  the  crime,  need  not  amount  to  great  terror,  but  if  the  victim 
surrender  his  goods  on  account  of  threats  or  gestures  which  make  him 
apprehensive  of  danger,  this  is  sulficient,  so  far  as  the  element  of  fear 
is  concerned:  State  v.  Nicholson,  124  N.  C.  820,  32  S.  E.  813.  In  such 
cases  as  State  v.  Sanders,  14  N.  D.  203,  103  N.  W.  419,  where  the  rob- 
bery is  effected  both  by  force  and  fear,  no  difficulty  need  be  experi- 
enced by  the  excess  of  proof  in  case  the  crime  is  charged  to  have 
been  effected  by  either.  In  that  case  the  prisoner  pointed  a  pistol  at 
the  victim  and  made  him  hold  up  his  hands  while  his  pockets  were 
rifled  by  the  prisoner's  confederates.  The  prisoner  sought  to  estab- 
lish that  this  proof  of  the  assault  with  the  pistol  was  inadmissible, 
because  it  tended  to  show  a  robbery  accomplished  by  force,  and  not, 
as  was  alleged,  by  fear.  The  court  disposed  of  it  as  being  without 
merit,  in  that  the  evidence  showed  the  taking  was  accomplished  by 
both  means,  and  that  there  was  clearly  no  variance  where  the  proof 
showed  more  than  it  was  necessary  to  prove  to  sustain  the  allegations. 
The  converse  of  this  case  is  to  be  found  in  an  old  Ohio  case,  in 
which  the  prisoner  and  the  prosecutor  quarreled  over  the  settlement 
of  an  account,  and  the  prosecutor  said  he  would  give  twenty  dollars 
for  a  receipt  in  full  and  placed  the  money  in  sight  of  the  prisoner, 
who  took  it  and  went  off  with  it.  The  prosecutor  proved  he  was  in 
fear  of  the  prisoner,  but  there  was  no  evidence  that  the  prisoner  had 
done  anything  to  cause  it,  and  he  was  accordingly  acquitted  of  the 
robbery:  Ohio  v.  Carmans,  Tapp.  97.     Where,  however,  as  was  the  case 
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in  Texas  in  1882,  when  under  the  Penal  Code  robbery  consisted  in  the 
fraudulently  taking  from  the  person  or  possession  of  another,  with  the 
purpose  of  appropriation,  any  property,  either  by  assault  or  by  violence 
and  putting  in  fear  of  life  or  bodily  injury,  it  was  sufficient  where 
the  taking  was  by  assault  to  prove  the  assault  without  intimidation, 
yet  if  the  taking  was  by  violence,  then  it  was  necessary  to  prove 
the  intimidation:  Williams  v.  State,  12  Tex.  App.  240.  The  recent 
case  of  State  v.  Luhano,  31  Nev.  278,  102  Pac.  260,  deals  with  the 
question  of  constructive  violence  from  the  viewpoint  of  Blackstone, 
from  whom  the  court  quotes  as  follows:  "Not  that  it  is  indeed  neces- 
sary, though  usual,  to  lay  in  the  indictment  that  the  robbery  was 
committed  by  putting  in  fear;  it  is  sufficient  if  laid  to  be  done  by  vio- 
lence. And  when  it  is  laid  to  be  done  by  putting  in  fear,  this  does 
not  imply  any  great  degree  of  terror  or  affright  in  the  party  robbed; 
it  is  enough  that  so  much  force,  or  threatening  by  word  or  gesture  be 
used  as  might  create  an  apprehension  of  danger,  or  induce  a  man  to 
part  with  his  property  without  or  against  his  consent.  Thus  .... 
if  a  person  with  a  sword  drawn  begs  an  alms,  and  I  give  it  to  him 
through  mistrust  and  apprehension  of  violence,  this  is  a  felonious  rob- 
bery. So,  if,  under  a  pretense  of  sale,  a  man  forcibly  extorts  money 
from  another,  neither  shall  this  subterfuge  avail  him:  2  Cooley's 
Blackstone,  4th  ed.,  p.  1404."  The  court  followed  the  cases  already 
cited,  and  held  that  one  prisoner  holding  a  knife  in  front  of  the 
victim,  telling  him  to  keep  still,  he  being  "scared,"  and  another  tak- 
ing a  sack  of  gold  from  his  pocket,  was  sufficient  evidence  of  his  in- 
timidation to  sustain  the  conviction. 

In  most  of  the  statutes  and  codes  at  present  existing,  there  will  be 
found  following  the  definition  of  robbery  an  explanation  of  what  fear 
may  be  an  element  in  robbery;  and  it  is  generally  described  as  the 
fear  of  an  unlawful  injury  to  the  person  or  property  of  the  person 
robbed,  or  of  any  relative  of  his  or  member  of  his  family,  or  the  fear 
of  an  immediate  and  unlawful  injury  to  the  person  or  property  of 
anyone  in  the  company  of  the  person  robbed  at  the  time  of  the  rob- 
bery. The  necessity  for  these  provisions  is  obvious.  The  fear  of 
the  person  robbed  has  been  dealt  with,  but  the  robber,  in  place  of 
threatening  injury  to  the  person,  may  threaten  that  unless  the  money 
or  property  is  handed  to  him  he  will  set  fire  to  the  victim's  house  or 
do  unlawful  injury  to  some  of  the  inmates,  or  the  victim  might  be  in 
the  company  of  a  friend,  and  the  threat  might  be  to  do  him  or  her 
harm  unless  the  robber's  demands  were  complied  with.  These  and 
other  instances  proclaim  the  utility  of  the  provisions  referred  to. 

ni.  Effect  of  the  Eetum  of  the  Stolen  Goods. 
It  is  hardly  necessary  to  say  that  once  the  crime  has  been  com- 
mitted, it  cannot  be  undone  by  the  return  of  the  stolen  articles.  That 
is  purely  a  matter  for  mitigation  of  sentence.  The  decisions  on  this 
aspect  of  the  offense  are  mostly  English,  but  the  American  decisions 
are  to  the  same  effect  on  the  variations  of  the  mode  of  giving  back 
the  property  stolen:  Georgia  v.  Kepford,  45  Iowa,  48;  State  v.  Bo- 
lander,  71  Iowa,  706,  29  N.  W.  602;  Commonwealth  v.  Luckis,  99  Mass. 
431,  96  Am.  Dec.  769;  State  v.  Scott,  64  N.  C.  586;  Harrison  v.  People, 
50  N.  Y.  518,  10  Am.  St.  Eep.  517. 
•     Am.  St.  Bep.,  VoL  135 — 32 
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BLUE  GRASS  TRACTION  COMPANY  v.  GROVER. 

[135  Ky.  685,  123  S.  W.  264.] 

HIGHWAY — Inability  of  County  for  Defects. — A  county  is  not 
responsible  to  a  traveler  on  a  highway  who  is  injured  by  a  defect  in 
it.     (p.  499.) 

HIGHWAY — ^Liability  of  Contractor  for  Defects. — A  con- 
tractor who  has  undertaken  to  keep  a  highway  in  order  in  a  county 
where  the  roads  are  maintained  by  taxation  is  not  responsible  to  a 
traveler  injured  by  a  defect  in  the  highway,     (p.  500.) 

HIGHWAY — Liability  of  County  for  Defects. — County  authori- 
ties may  be  indicted  as  for  maintaining  a  public  nuisance  in  not 
keeping  a  highway  bridge  in  repair,  and  yet  not  be  liable  in  damage* 
to  a  person  injured  thereby,     (p.  502.) 

HIGHWAY — Liability  of  Traction  Company  for  Defects. — 
Where  a  highway  bridge  is  built  across  a  railroad  track  under  a  con- 
tract between  the  county,  the  railroad  company,  and  a  traction  com- 
pany, by  the  terms  of  which  contract  the  traction  company  is  to  build 
the  bridge  and  maintain  it  free  of  cost  to  the  county,  the  traction  com- 
pany is  not  liable  to  a  traveler  injured  by  a  defect  in  the  bridge, 
(p.  502.) 

Allen  Duncan,  Stoll  Bush  and  Bradley  Bradley,  for  tlie 
appellant. 

B.  M.  Lee  and  James  Bradley,  for  the  appellee. 

«8e  HOBSON,  J.  Previous  to  the  building  of  the  Blue 
Grass  Traction  line  between  Georgetown  and  Lexington,  the 
turnpike  between  those  places  crossed  the  railroad  track  of  the 
Cincinnati  Southern  Railroad  at  grade.  When  the  traction 
company  was  about  to  build  its  line,  it  was  agreed  between  it, 
the  railroad  company,  and  the  Fayette  fiscal  court  to  deflect 
the  turnpike  a  little  to  one  side  and  cross  the  railroad  where 
it  ran  through  a  cut;  the  traction  company  agreeing  to  put 
up  and  maintain  a  bridge  at  this  point  free  of  cost  to  Fayette 
county,  and  Fayette  county  agreeing  to  maintain  the  turnpike 
from  the  points  where  it  left  the  old  line  on  each  side  to  the 
bridge.  The  arrangement  was  carried  out,  the  bridge  was 
built ;  but  the  successor  of  the  traction  company  failed  to  keep 
it  in  order,  and  by  reason  of  its  being  out  of  order  a  valuable 
race  mare  belonging  to  J.  D.  Grover,  while  crossing  over  the 
bridge,  had  her  foot  to  slip  through  the  floor,  and  was  injured 
about  the  knee  in  such  a  manner  as,  it  is  claimed,  unfitted  her 
for  racing  purposes.  He  brought  this  suit  against  the  present 
traction  company  for  the  injury  to  his  mare,  and  recovered  a 
judgment  for  five  thousand  dollars.  The  traction  company  ap- 
peals. 

There  was  little  controversy  in  the  evidence  as  to  the  value 
of  the  mare ;  and,  while  the  proof  was  conflicting  as  to  the  ex- 
tent of  her  injuries,  we  cannot,  under  the  proof,  disturb  the 
verdict  on  account  of  the  amount  of  the  damages  found.  The 
only  material  question  in  the  case  which  it  is  necessary  for  us. 
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to  consider  is  whether  the  traction  company  is  liable  to  Grover 
for  the  injury  to  his  mare.  The  turnpike  was  a  county  high- 
way. It  is  well  settled  that  the  county  is  not  responsible  to  a 
traveler  on  the  highway  who  is  injured  by  a  defect  in  it : 
IMoberley  v.  Carter  Countv,  5  Kv.  Law  Rep.  694 ;  Shephard  v. 
«87  Pulaski  Co.,  13  Ky.  Law  Rep.  672,  18  S.  W.  15.  The 
bridge  was  a  part  of  the  county  highway,  and,  unless  the  trac- 
tion company  became  liable  by  reason  of  its  contract  with  the 
fiscal  court,  or  by  some  other  fact  shown  in  the  case,  then  it 
is  not  liable  to  Grover  for  an  injury  to  his  mare  while  travel- 
ing on  the  public  highway  by  reason  of  a  defect  in  it.  The 
contract  referred  to,  so  far  as  material,  is  as  follows:  "This 
contract  made  and  entered  into  this  the  31st  day  of  March, 
1902,  by  and  between  the  Faj^ette  fiscal  court  of  Fayette 
county,  Kentucky,  as  party  of  the  first  part  and  the  Cincinnati 
New  Orleans  &  Texas  Pacific  Railway  Company  and  the 
Georgetown  &  Lexington  Traction  Company,  as  parties  of  the 
second  part,  witnesseth :  That  for  and  in  consideration  of  the 
mutual  covenants,  promises  and  agreements  herein  contained, 
it  is  hereby  agreed:  (1)  That  the  party  of  the  first  part  will 
consent  and  permit  and  does  hereby  consent  and  permit  that 
the  parties  of  the  second  part  may  remove  the  roadbed  of  the 
Georgetown  and  Lexington  turnpike  from  where  same  is  now 
located  and  place  the  said  roadbed  and  the  pike  thereon  upon 
the  fills  to  be  constructed  by  the  parties  of  the  second  part, 
according  to  the  plans  and  profiles  which  have  heretofore  been 
prepared  and  which  have  been  and  are  now  approved  by  the 
parties  hereto ;  a  copy  of  said  plans  and  specifications  is  hereto 

attached  and  made  a  part  hereof (2)   That  the  parties 

of  the  second  part  hereby  agree  to  construct  the  pike  upon  the 
fills  and  remove  the  pike  as  it  is  now  located  as  well  as  to  con- 
struct the  proposed  overhead  bridge  at  their  own  proper  cost 
and  expense,  and  the  Georgetown  &  Lexington  Traction  Com- 
pany, its  successors  and  assigns,  agree  to  maintain  said  bridge 
at  their  own  cost  and  expense,  but  this  is  not  to  be  construed 
***  as  an  agreement  on  the  part  of  the  parties  of  the  second 
part  to  maintain  or  keep  in  repair  or  renew  the  metal  on  said 
pike  so  placed  by  them  on  said  fill.  It  is  agreed  that  all  of 
said  work  shall  be  done  under  the  supervision  of  the  super- 
intendent of  Fayette  county  and  according  to  the  plans  and 
profiles  and  specifications  which  have  heretofore  been  prepared 

and  approved  by  the  parties  hereto The  old  turnpike 

shall  remain  open  to  the  public  until  the  new  road  is  com- 
pleted and  accepted  by  the  fiscal  court.  The  bridge  is  to  be 
built  and  forever  maintained  by  the  Georgetown  &  Lexington 
Traction  Company,  and  its  successors  and  assigns,  free  of  cost 
to  Fa3'ette  county.  The  bridge  shall  not  be  less  than  (24) 
twenty-four  feet  wide  in  the  clear  and  so  constructed  that  the 
whole  of  the  floor  shall  be  level  and  suitable  for  public  travel. 


500  135  American  State  Reports.        [Kentucky, 

It  shall  be  forever  maintained  by  the  Georgetown  &  Lexington 
Traction  Company,  or  whatever  company  that  may  own  and 
operate  the  Georgetown  &  Lexington  Electric  Eailway  free  of 
cost  to  Fayette  county. ' ' 

It  has  been  held  that  neither  the  county  judge  nor  the 
justices  composing  the  county  court  nor  the  road  overseer, 
whose  duty  it  is  to  keep  the  road  in  order,  are  liable  in  an 
action  for  damages  to  a  traveler  injured  on  the  highway  by 
reason  of  a  defect  in  it :  Wheatly  v.  Mercer,  9  Bush,  704 ;  Hite 
V.  Whitley  Co.  Court,  91  Ky.  168,  12  Ky.  Law  Rep.  764,  15 
S.  W.  57,  11  L.  R.  A.  122.  It  was  also  held  in  Coleman  v. 
Eaker,  111  Ky.  131,  23  Ky.  Law  Rep.  513,  63  S.  W.  484,  that 
a  supervisor  of  roads  is  not  responsible  to  a  person  injured  by 
reason  of  the  breaking  down  of  a  bridge  on  the  county  high- 
way. In  IMoss  V.  Rowlett,  112  Ky.  121,  23  Ky.  Law  Rep.  1411, 
65  S.  "W.  153,  358,  the  same  rule  was  applied  to  a  contractor 
who  had  *^^^  undertaken  to  keep  the  road  in  order  in  a  county 
where  the  roads  were  maintained  by  taxation.  The  reason 
underlying  these  opinions  is  that  the  county  is  an  arm  of  the 
state  government  exercising  a  part  of  the  powers  of  the  state, 
and  created  by  the  legislature  for  that  purpose.  To  hold  that 
the  county  is  not  responsible  for  a  defect  in  the  highway,  but 
that  the  contractor  who  agrees  with  the  county  to  discharge 
the  duty  which  the  law  places  upon  the  county  is  responsible 
to  a  traveler  injured  by  a  defect  in  the  highway,  would  be  to 
overlook  the  reason  upon  which  the  rule  rests;  for  if  such 
ability  existed,  the  county  would  be  unable  to  make  contracts 
for  the  keeping  in  repair  of  its  highways  on  as  reasonable 
terms  as  it  can  where  it  must  only  pay  a  reasonable  price  for 
the  necessary  work;  because,  if  the  contractor  assumes  the 
greater  liability,  he  must  necessarily  take  this  into  considera- 
tion in  fixing  the  price  for  which  he  may  do  the  work.  We 
cannot  see  that  there  is  any  substantial  distinction  between 
this  case  and  that  of  a  contractor  who  agrees  to  keep  the  road 
in  order,  as  in  Moss  v.  Rowlett,  112  Ky.  121,  23  Ky.  Law  Rep. 
1411,  65  S.  W.  153,  358.  The  traction  company  only  under- 
took b}'  the  contract  to  keep  the  county  bridge  in  repair,  and 
thus  relieve  Fayette  county  of  an  expense  which  would  other- 
wise fall  upon  it.  What  was  in  the  minds  of  the  contracting 
parties  is  not  difficult  to  see.  The  fiscal  court  and  the  rail- 
road company  wished  to  get  rid  of  the  grade  crossing  with  the 
dangers  attendant  upon  it;  but  the  fiscal  court  did  not  wish  to 
assume  the  additional  burden  of  maintaining  the  bridge.  The 
traction  company  wished  to  avoid  the  danger  attendant  upon 
operating  its  cars  over  the  grade  crossing,  and  so  the  agree- 
ment was  reached  by  which  the  railroad  company  bore  a  part 
of  the  ***^  expense  of  making  the  change  in  the  turnpike,  and 
the  traction  company  assumed  the  entire  burden  of  main- 
taining the  bridge.    No  duty  was  imposed  by  the  contract  on 


Dec.  1909.]     Blue  Gr-A-SS  Traction  Co.  v.  Grover.  501 

the  railroad  company  as  to  building  or  maintaining  the  bridge, 
and  it  will  be  observed  that  in  the  second  clause  of  the  con- 
tract the  traction  company  agrees  to  maintain  the  bridge  at 
its  own  cost  and  expense,  and  in  the  last  clause  of  the  con- 
tract it  is  twice  stipulated  that  the  bridge  is  to  be  built  and 
forever  maintained  by  the  traction  company  "free  of  cost  to 
Fayette  county."  In  other  words,  it  is  clear  from  the  con- 
tract that  what  the  parties  had  in  mind  was  that  Fayette 
county  should  be  free  forever  from  the  burden  of  maintaining 
the  bridge.  It  is  simply  a  contract  by  which  the  traction 
company  assumes  to  do  for  Fayette  county  what  it  would 
otherwise  be  required  to  do;  and  by  this  contract  it  assumes 
no  greater  liability  than  Fayette  county  w^as  under.  In 
maintaining  the  bridge  it  simply  acts  for  Fayette  county,  and 
it  is  under  no  greater  responsibility  than  it  would  be  if,  in- 
stead of  contracting  to  keep  the  bridge  in  repair,  it  had  con- 
tracted to  keep  that  part  of  the  pike  in  repair  which  led  from 
the  old  pike  to  the  bridge ;  for  the  bridge  was  an  essential  part 
of  the  pike,  and  a  contract  to  maintain  the  bridge  imposed  no 
greater  liability  than  a  contract  to  maintain  any  other  part 
of  the  pike.  The  fact  that  the  bridge  was  over  the  track  of  the 
railroad  company  in  no  way  affects  its  liability.  The  railroad 
company  was  not  required  to  build  the  bridge.  It  did  not 
build  it,  and,  if  Fayette  county  had  built  this  bridge  over  the 
railroad  track,  the  railroad  company  would  have  been  in  no 
wise  responsible  to  Grover,  if  Fayette  county  had  allowed  it 
to  get  out  of  repair.  The  fact  that  the  county  made  a  con- 
tract with  another  to  do  ^^^  this  w^ork  for  it  in  no  way  af- 
fected the  liability  of  the  railroad  company. 

It  is  earnestly  insisted  that  the  defective  bridge  in  the 
county  highway  was  a  public  nuisance,  and  that  anyone  in- 
jured by  a  public  nuisance  may  recover;  but  the  bridge  in 
question  wa^  no  more  a  public  nuisance  than  the  bridge  in 
the  case  of  Moss  v.  Rowlett,  or  the  defects  in  the  other  cases 
referred  to,  and  this  case  cannot  be  distinguished  from  them 
on  this  ground.  Any  such  defect  in  a  county  highway  is  a 
public  nuisance,  and  if  a  liability  may  be  imposed  on  this 
ground  here,  it  may  be  in  all  such  cases.  The  county  authori- 
ties or  its  representatives  may  be  indicted  for  maintaining  a 
public  nuisance;  but  for  reasons  of  public  policy  a  liability 
for  damages  to  persons  injured  thereby  has  not  been  im- 
posed. Appellee  relies  upon  the  case  in  which  water  com- 
panies have  been  held  liable  to  the  property  owner  for  the  loss 
of  his  property  by  fire  due  to  their  failure  to  maintain  a 
sufficient  water  supply  pursuant  to  their  contracts  made  with 
the  city :  Graves  Co.  Water  Co.  v.  Ligon,  112  Ky.  775,  23  Ky. 
Law  Rep.  2149,  66  S.  W.  725,  and  cases  cited.  But  these 
cases  rest  upon  the  ground  that  the  city  in  making  the  con- 
tract with  the  water  company  for  water  for  fire  protection 
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contracted  on  behalf  of  its  inhabitants  and  for  their  benefit. 
The  city  was  under  no  obligation  to  furnish  its  inhabitants 
with  a  supply  of  water,  and  in  furnishing  a  water  supply  the 
water  company  acted  for  itself,  and  not  in  the  discharge  of 
any  obligation  of  the  city  to  its  inhabitants.  Here  the  obliga- 
tion to  maintain  the  county  highway  rests  primarily  upon  the 
county,  and  the  traction  company,  when  it  undertook  to  main- 
tain the  bridge  free  of  cost  to  Fayette  county,  simply  under- 
took to  do  w^hat  Fayette  county  othermse  would  ®^^  have 
been  under  obligation  to  do.  As  Fayette  county,  if  it  had 
maintained  the  bridge,  would  have  been  under  no  obligation 
to  pay  appellee  for  the  injury  to  his  horse,  such  damages  can- 
not be  said  to  be  reasonably  within  the  contemplation  of  the 
parties  when  it  was  contracted  that  the  traction  company 
would  maintain  the  bridge  free  of  cost  to  Fayette  county. 
The  ease  would  be  the  same,  if,  by  reason  of  the  defect  in  the 
bridge,  the  rider  had  been  thrown  from  the  horse  and  killed. 
To  hold  the  traction  company  liable  for  such  damages  on  a 
contract  to  maintain  the  bridge  free  of  cost  to  Fayette  county 
would  be  to  extend  the  obligation  of  the  contract  beyond  the 
fair  and  natural  meaning  of  its  terms.  We  therefore  conclude 
that  the  appellant  is  not  liable  for  the  injuries  sued  for. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 


A  County  is  not  Liable,  according  to  perhaps  the  weight  of  author- 
ity, for  negligence  in  the  construction  and  maintenance  of  bridges, 
unless  made  so  by  statute:  Davis  v.  Ada  County,  5  Idaho,  126,  95 
Am.  St.  Kep.  166,  and  cases  cited  in  the  cross-reference  note  thereto. 


WEISSINGER  TOBACCO   COMPANY  v.  VAN  BUREN. 

[135  Ky.  759,  123  S.  W.  289.] 

CORPORATION — ^Misrepresentation  by  President  to  Subscriber 
of  Stock. — Where  the  president  of  a  corporation,  who  under  its  by- 
laws has  the  general  management  of  its  business,  is  engaged,  with 
the  knowledge  of  the  other  directors,  in  selling  its'  stock,  his  fraudu- 
lent misrepresentations  to  a  subscriber  bind  the  company,  and  money 
paid  him  by  a^  subscriber  is  payment  directly  to  the  corporation, 
(p.  505.) 

CORPORATION — Action  to  Rescind  Fraudulent  Subscription 
to  Stock. — Where  the  only  defense  pleaded  by  a  corporation,  in  an 
action  against  it  by  a  subscriber  to  stock  to  rescind  his  subscription 
on  the  ground  of  fraudulent  representations,  and  recover  the  full 
amount  he  has  paid,  is  a  general  denial  and  an  offer  to  issue  the 
shares  subscribed  for,  the  corporation  cannot  contend  that  he  is  not 
entitled  to  such  relief  because  the  other  stockholders  (who  are  not 
parties  to  the  action)  have  been  misled  in  the  same  way.  (pp.  505, 
506.) 
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CORPORATION — Right  to  Rescind  Subscription  to  Stock. — 
One  who  has  been  induced  hj  fraudulent  representations  to  purchase 
stock,  and  to  whom  in  fact  the  stock  has  never  been  issued,  may 
have  the  contract  of  subscription  rescinded  and  recover  the  price 
paid.     (p.  506.) 

Bullitt  &  Bullitt,  for  the  appellant. 

"Wehle  &  Wehle,  A.  S.  Brandeis  and  Louis  B.  Wehle,  for  the 
appellee. 

''^<*  CLAY,  C.  Charging  that  he  was  induced  to  purchase 
twenty  shares  of  the  capital  stock  of  the  Weissinger  Tobacco 
Company  by  the  fraudulent  representations  of  its  authorized 
agent,  appellee,  A.  A.  Van  Buren,  instituted  this  action 
against  appellant,  "Weissinger  Tobacco  Company,  to  rescind 
the  contract  of  subscription  and  to  recover  the  sum  of  $2,000 
which  he  paid  for  said  stock,  together  with  interest  thereon 
from  the  date  of  payment.  The  court  below  gave  judgment 
in  favor  of  appellee,  and  the  Weissinger  Tobacco  Company  ap- 
peals. 

In  1895  the  Green  River  Tobacco  Company  owned  a  plant 
at  ]\Iaysville,  Kentucky,  which  jt  desired  to  sell.  Henry  Y. 
Weissinger,  who  had  been  connected  with  that  company,  per- 
suaded several  New  York  men  to  put  in  $50,000  for  the  pur- 
pose of  buying  the  plant,  with  the  understanding  that  he 
(Weissinger)  would  furnish  $20,000  so  as  to  raise  the  sum  of 
$70,000,  which  sum  he  represented  to  be  the  purchase  price 
of  the  plant.  The  Weissinger  Tobacco  Company  was  then 
formed.  For  the  purpose  of  organizing  this  company,  the 
New  York  capitalists  subscribed  for  five  hundred  shares, 
Henry  Y.  Weissinger  for  one  hundred  and  ninety-four  shares, 
and  William  Marshall  Bullitt  and  L.  H.  McHenry  for  three 
shares  each.  The  subscriptions  by  Bullitt  and  McHenry  were 
made  in  order  to  permit  them  to  qualify  as  directors,  they 
being  selected  for  the  purpose  of  representing  ''^^  the  inter- 
ests of  the  eastern  subscribers.  Thus  it  will  be  seen  that 
seven  hundred  shares  of  stock  were  subscribed  for  in  all.  The 
Green  River  Tobacco  Company,  by  deed  dated  July  1,  1905, 
conveyed  the  Maysville  plant  to  the  Weissinger  Tobacco  Com- 
pany. The  consideration  expressed  in  the  deed  was  $70,000 
cash,  and  the  receipt  of  that  sum  was  acknowledged. 

On  July  11,  1905,  the  first  meeting  of  the  board  of  directors 
was  held.  Henry  Y.  Weissinger  was  elected  president,  and 
William  Marshall  Bullitt  secretary-treasury.  The  acquisition 
of  the  Green  River  plant  was  ratified.  Weissinger  then  be- 
gan to  solicit  subscriptions  for  the  three  hundred  shares  of 
stock  which  remained  in  the  treasury  of  the  company.  Ap- 
pellee, A.  A.  Van  Buren,  was  a  former  resident  of  Louisville, 
but  for  several  years  had  been  residing  part  of  the  time  in 
Boston  and  the  remainder  of  the  time  in  Florida.    He  be- 
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came  acquainted  with  Weissinger  while  living  in  Kentucky. 
On  August  10,  1905,  he  received  a  letter  from  Weissinger 
soliciting  a  subscription  for  some  of  the  treasury  stock  of  the 
Weissinger  Tobacco  Company.  In  this  letter  Weissinger  used 
the  following  language:  "You  will  observe  this  property  was 
reported  on  by  two  auditors,  and  there  is  no  question  as  to 
its  value.  We  have  paid  $70,000  for  the  Green  River  Tobacco 
Company,  and  have  organized  the  Weissinger  Tobacco  Com- 
pany." Accompanying  this  letter  was  a  prospectus  purport- 
ing to  furnish  information  with  reference  to  the  organization 
of  the  new  company,  and  giving  the  amount  of  its  capital 
stock,  the  value  of  its  assets,  etc.  This  prospectus  contains 
the  following  statement:  "Capital  stock  to  be  $100,000  at  the 
par  value  of  $100  per  share.  $70,000  has  been  subscribed  by 
eastern  capitalists,  and  the  property  of  the  Green  River 
Tobacco  Company  "^^^  has  been  purchased  with  the  $70,000, 
leaving  a  balance  of  $30,000  unsold,  which  will  represent  the 
cash  working  capital."  On  the  second  page  of  the  pros- 
pectus, under  the  heading,  "Distribution  of  Capital,"  there 
is  this  line:  "Cash  paid  for  the  plant,  $70,000." 

From  the  foregoing  it  will  be  seen  that  Weissinger  repre- 
sented to  appellee  that  stock  worth  $70,000  had  been  subscribed 
for,  and  that  $70,000  had  been  paid  in  cash  by  the  Weissinger 
Tobacco  Company  for  the  plant  of  the  Green  River  Tobacco 
Company.  As  a  matter  of  fact,  only  $50,000  was  paid  for  the 
plant,  and  the  record  does  not  disclose  that  any  further  sum 
was  ever  paid.  It  does  appear,  however,  that  Weissinger 
represented  to  Bullitt  that  he  (Weissinger)  was  to  pay 
$20,000  additional  to  the  Green  River  Tobacco  Company.  It 
was  afterward  ascertained  by  the  members  of  the  directory 
that  AVeissinger  was  only  expecting  to  pay  $12,500  for  the 
plant,  and  in  return  for  that  was  proposing  to  get  $20,000  in 
stock  of  the  Weissinger  Tobacco  Company.  In  other  words, 
he  was  to  get  a  commission  of  $7,500,  and  the  real  purchase 
price  of  the  property  was  $62,500,  instead  of  $70,000.  As  a 
matter  of  fact,  none  of  the  $20,000  was  ever  paid.  Therefore, 
when  Weissinger  represented  to  appellee  that  $70,000  had 
been  paid  for  the  plant,  $50,000  was  all  that  had  been  actually 
paid,  and  was  all  that  was  ever  paid.  On  the  faith  of  the 
letter  and  prospectus  sent  to  him,  appellee  agreed  to  and  did 
subscribe  for  $2,000  worth  of  stock.  He  thereupon  mailed  to 
Weissinger  a  check  for  that  amount,  payable  to  the  order  of 
Henry  Y.  Weissinger,  president.  Accompanying  the  check 
was  a  statement  to  the  effect  that  he  was  sending  the  check 
to  cover  his  subscription  for  twenty  shares  of  treasury  stock 
in  the  '^^^  Weissinger  Tobacco  Company.  Appellee  subse- 
quently wrote  several  letters  and  sent  some  telegrams  de- 
manding his  stock  certificate.  Receiving  no  satisfactory 
answer,     he    then    communicated    with    his    attorney,    who 
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promptly  took  steps    to    have    the    contract    of  subscription 
rescinded. 

The  twelfth  by-law  of  appellant  company  provides  that 
the  president  shall  be  the  chief  executive  officer  and  head  of 
the  company,  and  shall  have  the  general  control  and  manage- 
ment of  its  business  and  affairs,  subject,  however,  to  the  right 
of  the  directors  to  delegate  any  specific  power  to  any  other, 
officer  or  officers  of  the  company.  Weissinger  was  not  only  a 
director,  but  president,  of  the  company.  He  not  only  had  the 
authority  given  in  the  above  by-law,  but  he  was  engaged,  with 
the  knowledge  and  consent  of  the  other  directors,  in  placing 
the  treasury  stock.  It  is  due  to  the  other  directors,  Bullitt 
and  McHenry,  to  say  that  they  had  no  knowledge  of  the 
fraudulent  representations  made  by  Weissinger,  and  when 
they  ascertained  that  Weissinger  was  not  only  deceiving  them, 
but  others,  they  immediately  took  steps  to  remove  him  from 
the  position  he  occupied.  However,  as  Weissinger  was  presi- 
dent of  the  company,  and  had  general  control  and  manage- 
ment of  its  business  and  affairs,  and  as  he,  with  knowledge  of 
the  other  directors,  was  engaged  in  placing  the  treasury  stock, 
he  was  authorized  to  represent  the  corporation  in  the  matters 
thus  intrusted  to  him,  and  any  fraudulent  representations  he 
made  to  appellee  while  trying  to  place  the  stock  in  question 
">vere  necessarily  made  within  the  scope  of  his  employment  and 
bound  the  corporation  which  he  represented :  Pittsburgh  etc. 
R.  R.  Co.  V.  Woolley,  12  Bush,  451 ;  Toll  Bridge  Co.  v.  Bets- 
worth,  30  Conn.  ''«*  380 ;  Clark  &  Marshall  on  Corporations, 
sees.  717,  721 ;  Cook  on  Corporations,  sec.  726. 

While  it  does  not  appear  that  the  Weissinger  Tobacco 
Company  received  the  benefit  of  the  $2,000  paid  for  the  stock 
subscribed  for  by  appellee,  yet  the  money  was  paid  to  the 
president  of  the  corporation,  who  was  authorized  to  manage 
its  business  and  to  sell  its  stock.  It  follows  that  the  money 
paid  by  appellee  was  a  payment  direct  to  the  corporation: 
Martin  &  Co.  v.  Logan,  30  Ky.  Law  Rep.  799,  99  S.  W.  648. 
According  to  the  doctrine  now  firmly  established,  there  are 
several  remedies  open  to  a  subscriber  induced  to  subscribe  by 
fraud.  Among  such  remedies  is  the  right  to  have  set  aside 
the  subscription  contract  and  recover  the  payments  made  on 
such  subscription :  Cook  on  Corporations,  sec.  152 ;  Prewitt 
V.  Trimble,  92  Ky.  176,  36  Am.  St.  Rep.  586,  17  S.  W.  356. 
But  it  is  insisted  by  counsel  for  appellant  that  the  sole  ques- 
tion involved  on  this  appeal  is  whether  or  not  one  stockholder, 
having  been  induced  to  enter  into  an  improvident  subscription 
for  stock,  is  entitled  to  have  his  contract  of  subscription  can- 
celed and  to  recover  from  the  corporation  the  full  amount  paid 
by  him,  regardless  of  the  other  stockholders  who  also  sub- 
scribed and  paid  for  stock  and  were  misled  in  the  same  way  as- 
appellee. 
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This  question,  however,  was  not  raised  in  the  record.  The 
other  stockholders  are  not  parties  to  the  action.  No  such  de- 
fense was  made  by  them,  or  for  them  by  the  Weissinger 
Tobacco  Company.  The  only  defenses  made  were  a  general 
denial  and  an  offer  to  issue  the  twenty  shares  of  stock.  If 
the  corporation  .had  desired  to  depend  upon  the  ground  set 
forth  in  the  brief  of  counsel  for  appellant,  it  should  have  done 
so  by  a  pleading  showing  that  all  the  stockholders  '^^^  were 
deceived,  and  were  therefore  in  the  same  predicament.  While 
it  may  be  true  that  the  eastern  stockholders  were  also  deceived 
by  Weissinger,  yet,  so  far  as  the  record  before  us  shows,  they 
may  have  known  that  only  $50,000  was,  as  a  matter  of  fact, 
to  be  paid  for  the  plant.  None  of  those  stockholders  testified 
in  this  case.  What  would  have  been  the  rights  of  all  the 
stockholders  had  the  corporation,  for  them,  or  the  stock- 
holders, themselves,  made  the  defense  in  this  action  that  they 
were  all  deceived  in  the  same  manner  as  appellee,  and  therefore 
stood  upon  a  plane  of  perfect  equality  with  appellee,  we  deem 
it  unnecessary  to  decide.  No  such  question  is  presented  in  the 
record.  The  only  question  before  us  is  the  right  of  appellee, 
who  was  induced  by  the  fraudulent  representations  of  appel- 
lant's authorized  agent  to  purchase  the  stock  in  question,  and 
to  whom,  as  a  matter  of  fact,  the  stock  was  never  issued,  to 
have  the  contract  of  subscription  rescinded  and  to  recover  the 
subscription  price.  Upon  the  facts  before  us,  there  can  be  no 
doubt  of  appellee's  right  to  recover. 

For  the  reasons  given,  the  judgment  is  affirmed. 


Subscriptions  to  Stock  Procured  Through  the  Fraudulent  'Representa- 
tions of  agents  or  promoters  of  the  corporation  may  be  rescinded  by 
the  subscriber:  Zang  v.  Adams,  23  Colo.  408,  58  Am,  St.  Kep.  249; 
Virginia  Land  Co.  v.  Haupt,  90  Va.  533,  44  Am.  St.  Kep.  939;  Howard 
V.  Turner,  155  Pa.  349,  35  Am.  St.  Rep.  883;  Hinkley  v.  Oil  and 
Pipe  Line  Co.,  132  Iowa,  396,  119  Am.  St.  Rep.  564.  As  to  the 
necessity  of  his  using  diligence  to  discover  the  fraud  and  to  repudiate 
the  contract,  see  Meholin  v.  Carlson,  17  Idaho,  742,  134  Am.  St.  Rep. 
286. 

When  the  President  and  General  Manager  of  a  Corporation  Does  an 
Act  within  th«  domain  of  the  general  objects  or  business  of  the  com- 
pany, and  within  the  scope  of  the  usual  duties  of  the  chief  officer, 
it  will  be  presumed  that  he  had  authority  to  do  it:  Cushman  v.  Clover- 
land  Coal  etc,  Co.,  170  Ind.  402,  127  Am.  St.  Rep.  391,  A  corpora- 
tion is  estopped  from  denying  that  a  general  officer  had  the  power 
which  it  has  customarily  allowed  him  to  exercise:  Curtis  Land  etc. 
Co.  V.  Interior  Land  Co.,  137  Wis.  341,  129  Am.  St.  Rep.  1068;  Winer 
V.  Bank  of  BIytheville,  89  Ark.  435,  131  Am.  St.  Rep.  102, 

A  Corporation  of  Necessity  Acts  Through  Its  Officers  and  Agents, 
and  where  it  has  named  a  president  and  general  manager,  neither  it 
nor  its  creditors  will  be  heard  to  dispute  his  acts,  which  are  not  ultra 
vires,  when  a  person  has  dealt  with  hira  with  every  appearance  of 
good  faith:  Spencer  v.  Alki  Point  Transp.  Co.,  53  Wash,  77,  132  Am. 
St.  Rep,  1058.  See,  also,  American  Soda  Fountain  Co.  v.  Stolzen- 
bach,  75  N.  J.  L.  721,  127  Am.  St.  Rep.  822;  Cushman  y.  Cloverland 
Coal  etc.  Co.,  170  Ind.  402,  127  Am.  St.  Rep.  391. 
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EX  PARTE  CORNWALL. 

[223  Mo.  259,  122  S.  W.  666.] 

CRIMINAL  LAW — Validity  of  Sentence  and  Stay  of  Execu- 
tion.— Where,  in  pursuance  of  an  understanding  with  the  prosecuting 
attorney  and  the  judge,  a  woman  indicted  for  keeping  a  bawdy-house 
pleads  guilty,  is  sentenced  to  jail,  and  a  stay  of  execution  is  granted 
on  condition  that  she  leave  the  place  and  not  again  violate  the  law, 
both  the  judgment  and  the  stay  are  without  validity,     (p.  512.) 

CRIMINAL  LAW — Parole  or  Stay  of  Execution. — A  grant  by 
a  court,  on  imposing  a  jail  sentence  for  keeping  a  bawdy-house,  of 
"a  &tay  of  execution  on  condition  that"  the  defendant  remove  from 
the  place  she  now  occupies  and  not  again  violate  the  law,  is  a  grant 
of  an  ordinary  stay  of  execution,  not  a  parole,  which  stay  the  court 
is  without  authority  to  revoke,     (p.  512.) 

CRIMINAL  LAW — Revision  of  Sentence — Habeas  Corpus. — 
Where  a  woman  pleaded  guilty  of  keeping  a  bawdy-house,  was  sen- 
tenced to  jail,  but  execution  was  stayed  on  condition  that  she  leave 
the  place  and  not  again  violate  the  law,  and  on  the  suggestion  of 
the  prosecuting  attorney  at  a  subsequent  term  that  she  had  violated 
the  conditions  imposed,  the  "parole"  was  set  aside  and  execution 
ordered,  whereupon  she  applied  to  the  same  court  for  a  writ  of  habeas 
corpus,  the  court,  on  such  application,  has  no  power  to  set  aside  the 
original  judgment,  impose  a  fine,  and  order  her  to  jail  until  it  is'  paid, 
but  should  discharge  her.     (p.  513.) 

CRIMINAL  LAW — Change  of  Judgment  at  Subsequent  Term. — 
A  court  has  no  power,  at  a  subsequent  term,  to  revise  a  judgment 
that  has  been  partly  complied  with  by  the  accused  and  substitute 
a  new  and  different  judgment  therefor,     (p.  513.) 

HABEAS  CORPUS — Rendition  of  New  Judgment. — A  court  has 
no  power,  upon  the  hearing  of  an  application  under  the  habeas  corpus 
act,  to  enter  an  entirely  new  and  different  judgment,  such  as  a  fine 
in  lieu  of  the  original  jail  sentence,  on  the  ground  that  the  latter  is 
erroneous,     (pp.  513,  516.) 

HABEAS  CORPUS — Rendition  of  New  Judgment. — A  statute 
providing  that  a  prisoner  shall  not  be  released  on  habeas  corpus'  be- 
cause the  judgment  is  erroneous  as  to  the  time  or  place  of  imprison- 
ment, but  that  it  shall  be  the  duty  of  the  court  to  sentence  him  to 
the  proper  place  and  for  the  correct  time,  does  not  authorize  a  court 
to  impose  a  fine  in  lieu  of  an  original  erroneous  judgment  of  im- 
prisonment,    (p.  515.) 

(507) 
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HABEAS  CORPUS — Assessment  of  Punishment. — The  law  does 
not  contemplate  that  courts,  upon  the  hearing  of  an  application  for 
habeas  corpus,  may  for  the  first  time  assess  punishment  against  the 
defendant,     (p.  515.) 

HABEAS  CORPUS — Assessment  of  Punishment. — While  courts 
have  power  on  habeas  corpus  to  correct  judgments  erroneous  as  to 
the  time  or  place  of  imprisonment,  they  cannot  assess  punishment 
that  was  never  contemplated  by  the  original  judgment  or  to  which  no 
reference  was  made  by  it.     (p.  516.) 

HABEAS  CORPUS — Rendition  of  New  Judgment. — For  a  court 
on  habeas  corpus  to  impose  a  fine  on  the  prisoner  in  lieu  of  the  orig- 
inal erroneous  sentence  of  imprisonment  is  to  deprive  him  of  the 
right  to  be  heard  in  the  court  that  had  jurisdiction  of  the  original 
charge  against  him.     (p.  517.) 

Sangree  &  Bohling  and  J.  H.  Brown,  for  the  relator. 
Harvey  D.  Dow,  for  the  respondents. 

264  POX,  J.  This  is  an  original  proceeding  pending  in 
this  court.  On  the  twenty-fifth  day  of  August,  1909,  relator 
presented  her  petition  to  the  Honorable  Henry  Lamm,  one  of 
the  .judges  of  the  supreme  court  of  this  state,  in  chambers  at 
Sedalia,  Pettis  county,  Missouri,  praying  for  the  issuance  of  a 
writ  of  habeas  corpus.  The  writ  was  issued  and  the  prisoner 
brought  before  the  judge  forthwith,  in  accordance  with  the 
commands  of  the  writ.  Subsequently  it  was  ordered  that  the 
return  to  this  writ  be  set  over  until  the  October  term,  1909^ 
of  the  supreme  court  of  Missouri,  it  being  agreed  that  the  peti- 
tioner should  be  released  on  bond.  The  bond  was  presented, 
approved  and  the  prisoner  released.  Upon  the  meeting  of 
court  in  bank  at  the  October  term,  1909,  this  proceeding  was 
assigned  to  division  No.  2.  The  return  was  duly  made  by  the 
sheriff  and  jailer  of  Pettis  county,  Missouri.  Upon  the  return 
as  made,  the  relator  moved  the  court  to  discharge  her  from  im- 
prisonment, for  the  reason  that  no  legal  cause  is  shown  for  her 
imprisonment  and  restraint  by  the  return  made  by  the  re- 
spondents to  the  writ  of  habeas  corpus  issued  herein. 

We  deem  it  unnecessary  to  burden  the  statement  and 
opinion  with  a  reproduction  of  the  petition  or  the  return  of 
the  sheriff  and  jailer  of  Pettis  county  to  the  writ  issued  upon 
the  petition.  There  is  no  dispute  about  the  facts,  and  a  state- 
ment of  them  will  fully  disclose  the  controverted  questions  in- 
volved in  the  record  before  us. 

At  the  November  term,  ]  908,  of  the  criminal  court  of  Pettis 
county,  ]\Iissouri,  the  petitioner  was  indicted  by  the  grand 
jury  for  keeping  a  bawdy-house.  She  ^"'^  employed  counsel, 
Messrs.  C.  C.  Kelly  and  E.  C.  White.  It  was  first  agreed  be- 
tween her  counsel  and  the  prosecuting  attorney  that  peti- 
tioner should  plead  guilty  to  the  charge  and  a  fine  should  be 
imposed  upon  her  for  two  hundred  and  fifty  dollars;  then  a 
stay  of  execution  should  be  granted  her  on  condition  that  she 
should  leave  her  home  and  should  not  return  thereto,  and  that 
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she  should  not  again  violate  the  law.  The  question  was  then 
raised  that  this  fine  would  be  a  lien  on  her  real  property,  and 
she  refused  to  plead  guilty  under  the  arrangement.  It  was 
then  agreed  between  her  counsel  and  the  prosecuting  attorney 
that  she  should  enter  a  plea  of  guilty  to  the  indictment,  and 
a  jail  sentence  should  be  imposed  upon  her  of  ninety  days  and 
a  stay  of  execution  granted  on  condition  that  she  should  leave 
her  home  and  not  again  violate  the  law,  which  was  concurred 
in  by  the  court.  With  this  understanding  she  entered  a  plea 
of  guilty  on  the  first  day  of  December,  1908,  in  the  criminal 
court  of  Pettis  county,  Missouri — the  same  being  the  Novem- 
ber term,  1908,  of  said  court.  The  judge  of  said  court,  in 
pursuance  of  said  understanding  had  between  her  counsel  and 
the  proseciiting  attorney,  imposed  a  jail  sentence  of  ninety 
days  upon  her,  but  granted  her  a  stay  of  execution  on  condi- 
tion that  she  remove  from  the  place  she  then  occupied  and  did 
not  return  thereto  and  that  she  did  not  again  violate  the  law. 
The  petitioner  then  paid  all  the  costs  of  the  suit,  abandoned 
her  then  home,  and  did  not  return  thereto  until  after  the  writ 
herein  was  granted.  At  the  January  and  April  terms  of  the 
criminal  court  of  Pettis  county,  1909,  no  steps  were  taken  by 
the  court  in  the  cause.  At  the  June  term,  1909,  of  said  court, 
to  wit,  on  the  tenth  day  of  July,  1909,  the  court,  on  the  sug- 
gestion of  the  prosecuting  attorney,  made  an  entry  of  record 
in  which  it  was  recited  that  the  petitioner  had  violated  the 
terms  of  her  parole  by  keeping  a  disorderly  house.  The  court 
thereupon,  as  the  record  recites,  revoked  her  parole  and  or- 
dered an  execution  issued.  ^^^  On  the  twentieth  day  of 
August,  1909,  petitioner  was  arrested  and  committed  to  the 
Pettis  county  jail.  On  the  same  day  she  sued  out  a  writ  of 
habeas  corpus  before  the  Honorable  Louis  Hoffman,  judge  of 
the  criminal  court  of  Pettis  county,  returnable  August  23, 
1909.  Upon  the  hearing  on  said  writ,  said  court  set  aside  the 
jail  sentence  imposed  upon  the  petitioner  upon  the  first  day 
of  December,  and  assessed  against  her  a  fine  of  two  hundred 
dollars  in  lieu  thereof,  and  ordered  her  in  the  custody  of  the 
jailer  of  said  county  until  said  fine  was  paid.  She  refused  to 
pay  said  fine  and  was  thereupon  committed  to  jail.  On  the 
same  day  she  again  presented  her  petition  to  the  Honorable 
Louis  Hoffman,  judge  of  the  circuit  and  criminal  court  of 
Pettis  county,  Missouri,  for  her  release  from  jail.  Her  peti- 
tion was  denied,  whereupon  she  applied  by  a  similar  writ  to 
the  Honorable  Henry  Lamm,  judge  of  this  court,  where  her 
petition  was  granted  and  writ  issued  and  made  returnable  on 
the  first  day  of  the  October  term,  1909,  of  this  court. 

Among  the  exhibits  filed  with  the  petition  we  find  Exhibit 
"A,"  which  discloses  the  rendition  of  the  original  judgment 
against  the  petitioner  by  the  circuit  court  of  Pettis  county. 
This  exhibit  is  as  follows : 
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**Be  it  remembered  that  on  the  1st  day  of  December,  1908, 
the  same  being  the  21st  day  of  the  regular  term  of  the  Pettis 
County  Circuit  Court,  A.  D.  1908,  the  following  among  other 
proceedings  of  the  same  day  were  had,  made  and  entered  of 
record  to- wit  i 

"KEEPING  A  BAWDY-HOUSE. 

"No.  10,744. 

"State  OP  Missouri, 

Plaintiff, 
"^-  >■ 

Florence  Cornwakl, 

Defendant.^ 

"Now  at  this  day  comes  the  prosecuting  attorney,  on  the 
part  of  the  State,  and  also  comes  the  defendant  in  person,  at- 
tended by  her  counsel,  and  the  said  defendant  ^^'^  withdraws 
her  plea  of  not  guilty  heretofore  entered  herein,  and  enters  a 
plea  of  guilty  to  the  crime  of  keeping  a  bawdy-house  charged 
in  the  indictment  herein;  and  the  court  fixes  her  punishment 
for  said  offense  at  imprisonment  in  the  county  jail  for  ninety 
days. 

"It  is  therefore  sentenced,  ordered  and  adjudged  by  the 
court  that  said  defendant  be  remanded  to  the  custody  of  the 
sheriff  of  this  county,  and  by  him  be  imprisoned  in  the  county 
jail  for  a  period  of  ninety  days,  and  that  the  State  have  and 
recover  of  said  defendant  the  costs  of  this  prosecution,  and 
that  execution  issue  accordingly.  And  now  the  court  grants 
the  defendant  a  stay  of  execution  upon  condition  that  she  re- 
move from  the  place  she  now  occupies,  and  does  not  return 
thereto,  and  that  she  does  not  again  violate  the  law. ' ' 

Exhibit  "B"  discloses  the  order  revoking  what  the  prose- 
cuting attorney  and  the  court  construed  to  be  a  parole  to  the 
petitioner.    This  exhibit  is  as  follows : 

"Be  it  remembered  that  on  the  10th  day  of  July,  1909,  the 
same  being  the  15th  day  of  the  regular  June  term  of  the  Pettis 
County  Circuit  Court,  A.  D.  1909,  the  following,  among  other 
procpodings  of  the  same  day  were  had,  made  and  entered  of 
record  to- wit: 

"KEEPING  A  BAWDY-HOUSE. 

"No.  10,744. 
"State  of  INTissouri, 


Plaintiff, 

V. 


> 


Florence  Cornwall, 

Defendant.  _ 

"Now  at  this  day  comos  the  prosecuting  attorney,  on  the 
part  of  the  State,  and  informs  the  court  that  the  defendant, 
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Florence  Cornwall,  is  violating  the  terms  of  her  parole  by 
keeping  a  disorderly  house,  whereupon  the  court  revokes  her 
parole,  and  orders  execution  issued." 

268  Exhibit  **C"  discloses  the  action  of  the  circuit  court  of 
Pettis  county  at  the  special  August  term,  1909,  in  the  matter 
of  the  application  of  Florence  Cornwall  for  a  writ  of  habeas 
corpus.    This  exhibit  is  as  follows : 

"Be  it  remembered  that  on  the  23rd  day  of  August,  1909, 
the  same  being  the  1st  day  of  the  special  August  term  of  the 
Pettis  County  Circuit  Court,  A.  D.  1909,  the  following,  among 
other  proceedings  of  the  same  day  were  had,  made  and  en- 
tered of  record,  to-wit: 

"IN    THE    MATTER    OF   APPLICATION    OF   FLORENCE    CORN- 
WALL FOR  WRIT  OF  HABEAS  CORPUS. 

"9833. 

"Now  this  day  this  cause  coming  on  to  be  heard  and  the 
court  having  seen  the  pleadings  and  heard  the  evidence  doth 
find  that  the  defendant  on  December  1st,  1908,  entered  a  plea 
of  guilty  to  this  court  upon  a  proper  indictment  preferred  by 
the  grand  jurors  of  Pettis  county,  against  this  defendant,  for 
keeping  a  bawdy-house,  and  by  agreement  of  the  prosecuting 
attorney  of  Pettis  county,  and  attorneys  for  the  defendant  in 
lieu  of  a  fine,  this  court  then  and  there  sentenced  defendant 
to  imprisonment  in  the  county  jail  for  ninety  days. 

"It  is  ordered  that  said  judgment  so  far  as  it  relates  to  the 
punishment  at  jail  imprisonment,  be  set  aside,  and  that  the 
defendant  pay  a  fine  on  her  said  plea  of  guilty,  of  two  hun- 
dred dollars. 

"It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  State  of  Missouri,  to  the  use  of  the  school  fund  of  Pettis 
county,  have  and  recover  of  the  defendant,  the  sum  of  two 
hundred  dollars,  and  that  she  be  remanded  to  the  care  and 
custody  of  the  jailer  of  Pettis  county  until  said  fine  of  two 
hundred  dollars  be  paid,  or  until  she  is  otherwise  discharged 
according  ^*^^  to  law,  also  that  the  defendant  pay  the  costs  of 
this  proceeding." 

The  return  of  the  sheriff  and  jailer  shows  that  their  custody 
and  detention  of  the  petitioner  is  predicated  upon  the  last  re- 
cited judgment  of  the  court,  marked  Exhibit  "C." 

This  sufficiently  indicates  the  nature  and  character  of  this 
proceeding  to  enable  us  to  determine  the  legal  propositions  dis- 
closed by  the  record. 

The  record,  as  heretofore  indicated,  which  is  now  before  us, 
presents  but  one  general  legal  proposition,  that  is,  as  to 
whether  or  not  the  sheriff  and  jailer  have  the  legal  custody  of 
the  petitioner  by  reason  of  the  judgments  of  the  circuit  court 
of  Pettis  county,  as  heretofore  indicated,  and  disclosed  by  the 
record  before  us. 
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After  a  most  careful  consideration  of  the  proposition  with 
which  we  are  confronted  respecting  the  restraint  of  the  peti- 
tioner, we  are  clearly  of  the  opinion  that  upon  the  disclosures 
of  the  record  the  petitioner  is  being  held  illegally,  without  any 
authority  of  law,  and  is  entitled  to  be  relieved  from  such  re- 
straint and  to  a  full  discharge  from  the  custody  of  the  sheriff 
and  jailer. 

While  it  is  true  that  the  original  judgment  as  rendered  in 
this  cause,  fixing  a  jail  sentence  to  be  served  by  the  petitioner, 
was  erroneous  and  in  fact  void,  and  that  the  stay  of  execution 
as  recited  in  such  judgment  was  equally  without  force  or 
vitality,  yet  it  must  not  be  overlooked  that  the  petitioner  at 
least  partly  complied  with  the  conditions  upon  which  the  court 
predicated  its  stay  of  the  execution  of  that  judgment.  It  will 
be  noted  that  the  judgment  recites  that  the  defendant  should 
be  imprisoned  in  the  county  jail  for  a  period  of  ninety  days, 
and  that  the  state  have  and  recover  of  the  defendant  the  costs 
of  this  prosecution,  ^'^  and  that  execution  issue  accordingly. 
Then  follows  the  granting  of  the  stay  of  execution  upon  condi- 
tion that  the  petitioner  remove  from  the  place  she  then  occu- 
pied, not  to  return  thereto,  and  did  not  again  violate  the  law. 

The  record  in  this  cause  discloses  that  the  petitioner  partly 
complied  with  the  requirements  of  that  judgment.  She  paid 
the  costs  of  the  criminal  prosecution,  abandoned  her  home  as 
was  required  under  the  conditions  of  the  stay  of  execution, 
and  did  not  return  until  after  the  writ  herein  was  granted. 

The  prosecuting  attorney  and  the  order  of  the  circuit  court 
made  at  the  June  term,  1909,  of  the  Pettis  county  circuit  court 
seem  to  have  recognized  that  a  parole  had  been  granted  the 
petitioner  in  the  original  judgment  of  the  November  term, 
1908.  ]\Ianifestly,  this  is  a  misconception  of  the  provisions  of 
what  is  commonly  known  as  the  parole  law  of  this  state. 
There  was  no  parole  granted  this  petitioner  in  that  judgment. 
There  is  an  entire  absence  of  any  reference  to  any  of  the  re- 
quirements embraced  in  the  provisions  of  the  parole  law. 
There  was  no  requirement  on  the  part  of  the  petitioner  to  ap- 
pear before  the  court  at  any  subsequent  term  with  witnesses  to 
make  proof  of  her  conduct,  and  if  the  recitations  in  the  judg- 
ment at  the  November  term,  1908,  are  to  be  construed  as  a 
parole,  then  we  confess  it  would  be  a  parole  without  the  recita- 
tion of  a  single  essential  requirement  under  the  law  regulating 
the  granting  of  paroles.  We  are  clearly  of  the  opinion  that 
there  was  no  parole  in  this  ease,  and  that  the  court  in  its  judg- 
ment at  the  November  term,  1908,  simply  sought  to  grant  an 
ordinary  stay  of  execution,  and  while  it  had  no  power  to  grant 
the  stay,  yet  by  reason  of  such  want  of  power  it  would  not 
authorize  the  treatment  of  the  recitals  concerning  such  stay  of 
execution  as  an  ordinary  parole  under  the  provisions  of  the 
parole  law  of  this  state.    It  follows  from  this  that  the 'order 


Nov.  1909.]  Ex  PARTE  Cornwall.  513 

of  the  court  made  at  the  June  term,  ^''^  1909,  revoking  the 
parole  of  the  petitioner  upon  information  communicated  to 
the  court  by  the  prosecuting  attorney,  was  without  any  au- 
thority of  law.  As  heretofore  stated,  there  was  no  parole  to 
revoke ;  however,  it  is  disclosed  by  the  record  that  upon  this 
pretended  revocation  there  was  an  execution  issued  and  the 
petitioner  was  taken  into  custody  by  the  sheriff.  Manifestly, 
the  matter  for  the  consideration  before  the  court  at  its  special 
term  in  August,  1909,  upon  the  habeas  corpus  proceeding, 
was  the  legality  or  illegality  of  the  custody  of  the  sheriff  by 
reason  of  the  arrest  made  by  the  sheriff  upon  the  revocation 
of  what  the  court  denominated  a  parole.  In  that  proceeding, 
in  our  opinion,  it  is  clear  that  the  petitioner  was  entitled  to  her 
discharge  from  the  custody  of  the  sheriff ;  however,  the  circuit 
court  of  Pettis  county,  at  its  special  term  in  August,  1909,  in 
the  consideration  of  the  application  of  the  petitioner  for  a 
WTit  of  habeas  corpus,  sought  to  annul,  and  did  in  fact  em- 
brace in  an  order  as  set  out  in  Exhibit  "C"  a  setting  aside, 
the  judgment  of  the  circuit  court  rendered  at  its  November 
term,  1908,  sentencing  the  prisoner  to  imprisonment  in  the 
county  jail  for  ninety  days,  and  substituted  in  lieu  thereof  the 
imposition  of  a  fine  for  two  hundred  dollars,  followed  by  the 
usual  recitation  in  the  judgment  for  its  recovery. 

It  will  be  noted  that  the  judgment  of  the  circuit  court  of 
Pettis  county  at  its  special  August  term,  1909,  rendered  while 
considering  an  application  for  a  writ  of  habeas  corpus,  sought 
to  annul  and  set  aside  a  judgment  in  a  proceeding  which  had 
been  rendered  eight  or  nine  months  previous  to  the  action  of 
the  court  at  its  August  term,  1909.  It  is  upon  the  judgment 
as  rendered  at  the  special  term  in  August  while  the  court  had 
under  consideration  the  application  of  the  petitioner  for  a  writ 
of  habeas  corpus,  that  the  sheriff  and  jailer  in  their  return 
predicate  their  right  to  retain  the  custody  of  the  petitioner. 
We  are  unwilling  to  ^''^  give  our  assent  to  or  concur  with  the 
claim  of  this  right  by  the  respondents,  the  sheriff  and  jailer. 

The  judgment  of  the  special  August  term,  1909,  upon  which 
the  sheriff  and  jailer  predicate  the  legality  of  the  custody  of 
the  petitioner,  cannot  be  maintained,  for  two  reasons : 

1.  Even  if  it  be  conceded  that  the  judgment  rendered  at  the 
November  term,  1908,  was  erroneous,  yet  such  judgment  and 
the  conditions  imposed  by  it  having  been  partly  complied  with, 
the  circuit  court  had  no  power  at  a  subsequent  term  to  revise 
it  and  substitute  therefor  an  entirely  new  judgment. 

2.  The  court  had  no  power  upon  the  hearing  of  an  applica- 
tion under  the  habeas  corpus  act  to  enter  an  entirely  new  judg- 
ment as  was  done  in  this  case. 

Upon  the  first  proposition  the  general  rule  is  well  stated  in 
12  Cyc.  784.    It  is  there  stated  that  "after  the  term  is  passed 
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at  which  the  original  sentence  was  imposed,  the  court  has  as  a 
general  rule  no  power  to  modify,  amend,  or  revise  it,  par- 
ticularly if  the  new  punishment  is  in  excess  of  the  original 
sentence.  Changes  in  the  sentence,  however,  which  do  not 
alter  the  punishment  but  only  change  the  time  or  place  of  its 
infliction  may  be  made  at  a  subsequent  term. ' ' 

It  w^as  expressly  ruled  in  Ex  parte  Lange,  18  Wall.  163,  4  L. 
ed.  525,  that  where  a  court  imposed  both  a  fine  and  imprison- 
ment it  was  erroneous,  for  the  reason  that  the  statute  only  con- 
ferred power  to  punish  by  fine  or  imprisonment,  and  a  part  of 
such  judgment,  that  is,  the  payment  of  the  fine,  having  been 
complied  with,  such  court  has  no  power,  even  during  the  same 
term,  to  modify  the  judgment  by  imposing  imprisonment  in- 
stead of  the  former  sentence. 

In  Re  Johnson,  46  Fed.  477,  the  district  attorney  suggested 
during  the  consideration  of  the  case  that  should  the  court  come 
to  the  conclusion  that  the  sentence  was  ^'^  erroneous,  the 
prisoner  might  be  held  for  a  new  sentence  in  the  district  court. 
The  court  responded  to  such  suggestion  by  saying :  ' '  But  it 
was  decided  by  the  supreme  court  in  Ex  parte  Lange,  18  Wall. 
163,  4  L.  ed.  525,  that  an  erroneous  sentence,  after  it  has  been 
partly  executed,  cannot  be  revised  by  the  court  and  a  new  sen- 
tence imposed,  even  at  the  same  term  of  the  court." 

In  this  case  the  circuit  court  of  Pettis  county,  in  its  judg- 
ment at  the  November  term,  1908,  embraced  a  recovery  of  the 
costs  of  the  prosecution,  and  this  much  of  the  judgment,  about 
which  there  is  no  dispute,  was  fully  satisfied.  But  in  addition 
to  this  the  court  sought  to  stay  the  execution  of  the  other  part 
of  the  judgment,  that  is,  the  imprisonment  in  the  county  jail, 
and  imposed  certain  conditions,  which  the  record  in  this  cause 
also  discloses  were  partly  complied  with. 

Upon  the  second  proposition,  in  our  opinion  the  court  was 
absolutely  without  any  power  to  enter  the  new  judgment  impos- 
ing a  fine  at  its  special  term  in  August,  1909.  This  judgment, 
as  disclosed  by  the  record,  was  rendered  upon  the  considera- 
tion of  a  proceeding  under  the  habeas  corpus  act  instituted 
by  the  petitioner.  Learned  counsel  for  the  sheriff  and  jailer 
predicate  the  legality  and  sufficiency  of  such  judgment  upon 
the  provisions  of  section  2720  of  the  Revised  Statutes  of  1899. 
This  section  provides  that  "no  person  shall  be  discharged 
under  the  provisions  of  the  habeas  corpus  act,  nor  shall  any 
judgment  be  reversed  or  set  aside  by  the  supreme  court,  for 
the  reason  that  the  judgment  by  virtue  of  which  such  person 
is  confined,  or  from  which  he  has  prosecuted  an  appeal  or  writ 
of  error,  was  erroneous  as  to  time  or  place  of  imprisonment, 
but  in  such  case  it  shall  be  the  duty  of  the  court  or  officer  hear- 
ing the  case  to  sentence  such  person  to  the  proper  place  of  con- 
finement, and  for  the  correct  length  of  time,  from  and  after 
the  date  of  the  original  sentence,  and  to  cause  the  officer  or 
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other  person  having:  ^'^'*  such  prisoner  in  charge  to  convey 
him  forthwith  to  such  designated  place  of  imprisonment." 

Section  3615  of  the  Revised  Statutes  of  1899  also  provides 
that  "no  person  shall  be  entitled  to  the  benefit  of  the  provisions 
of  this  chapter  (that  is,  the  chapter  applicable  to  the  writ  of 
habeas  corpus),  for  the  reason  that  the  judgment  by  virtue  of 
which  such  person  is  confined  was  erroneous  as  to  time  or  place 
of  imprisonment ;  but  in  such  cases  it  shall  be  the  duty  of  the 
court  or  officer  before  whom  such  relief  is  sought  to  sentence 
such  person  to  the  proper  place  of  confinement  and  for  the  cor- 
rect length  of  time  from  and  after  the  date  of  the  original  sen- 
tence, and  to  cause  the  officer  or  other  person  having  such 
prisoner  in  charge  to  convey  him  forthwith  to  such  designated 
place  of  imprisonment." 

Manifestly,  these  two  sections  have  no  application  to  the 
case  at  bar  as  disclosed  by  the  record  before  us,  and  fail  to 
render  any  aid  or  support  to  the  maintenance  of  the  conten- 
tion that  the  judgment  as  disclosed  in  Exhibit  "C,"  rendered 
at  the  special  August  term,  1909,  is  a  valid  judgment.  It  is 
apparent  that  these  sections  have  application  alone  where  a 
judgment  of  the  circuit  court  is  erroneous  as  to  time  or  place 
of  imprisonment.  In  other  words,  if  the  court  should  render 
a  judgment  sentencing  a  defendant  to  the  penitentiary,  when 
in  fact  upon  the  record  he  ought  to  be  sent  to  the  reform 
school,  this  statute  would  be  applicable,  because  it  is  an  error 
concerning  the  place  of  confinement ;  or  if  the  court  should 
sentence  a  defendant  to  the  penitentiary  for  a  length  of  time 
in  excess  of  that  authorized  by  law,  that  would  also  be  an  error 
concerning  the  length  of  time  of  the  imprisonment,  and  peti- 
tioners seeking  relief  by  the  writ  of  habeas  corpus  would  very 
properly  and  justly  be  confronted  with  the  provisions  of  the 
sections  of  the  statute  to  which  reference  has  been  made,  and 
the  court  before  w^hom  such  proceeding  was  pending  would 
simply,  ^^^  in  obedience  to  the  provisions  of  those  sections,  fix 
the  proper  time  and  place  of  imprisonment,  and  order  the  of- 
ficer to  execute  its  judgment.  But  that  is  not  this  case.  The 
circuit  court  of  Pettis  county  in  its  judgment  at  the  August 
term,  1909,  while  considering  a  proceeding  under  the  habeas 
corpus  act,  did  not  undertake  to  correct  an  error  in  a  judg- 
ment w^hich  was  erroneous  simply  as  to  time  or  place,  but  it 
entered  an  entirely  new  judgment  which  absolutely  had  no 
reference  to  imprisonment,  nor  to  the  correction  of  an  erro- 
neous judgment  as  to  the  time  and  place  of  such  imprison- 
ment. The  judgment  was  entirely  a  new  and  different  one, 
and  sought  to  impose  a  punishment  to  which  no  reference  had 
ever  been  made  in  the  original  judgment  in  this  cause. 

In  the  administration  of  the  criminal  laws  of  this  state  it  is 
fundamental  that  one  of  the  substantial  rights  of  a  defendant 
in  answering  to  a  criminal  charge  is  to  be  present,  not  only 
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during  the  progress  of  the  trial,  but  at  the  time  of  the  imposi- 
tion of  the  punishment.  This  is  a  right  which  the  petitioner 
in  this  case  had  the  right  to  demand  in  the  proceedings  in 
the  circuit  court  where  the  criminal  charge  was  being  con- 
sidered, and  in  our  opinion  the  law  does  not  contemplate  that 
the  courts  in  this  country  may,  upon  the  hearing  of  an  applica- 
tion for  a  writ  of  habeas  corpus,  for  the  first  time  assess  pun- 
ishment against  the  defendant.  That  was  a  matter  within  the 
province  of  the  jurisdiction  of  the  court  which  heard  and  dis- 
posed of  the  criminal  charge.  While  the  courts  have  ample 
power  to  correct  errors  respecting  erroneous  judgments  as  to 
time  and  place  of  imprisonment,  as  provided  by  the  sections 
of  the  statute  as  heretofore  indicated,  yet  we  are  unwilling  to 
go  to  the  extent  of  saying  that  for  the  first  time  in  a  proceed- 
ing under  the  habeas  corpus  act  the  court  may  then  assess  the 
punishment  that  was  never  contemplated  by  the  original  judg- 
ment or  to  which  no  reference  waS  made  by  such  judgment. 

^'^  Learned  counsel  for  the  sheriff  and  jailer,  the  respond- 
ents in  this  proceeding,  asserts  that  where  there  is  an  erro- 
neous judgment  and  sentence,  the  court  will,  upon  the  con- 
sideration of  a  proceeding  under  the  habeas  corpus  act,  enter 
a  proper  judgment  and  sentence.  In  support  of  that  conten- 
tion counsel  directs  our  attention  to  numerous  cases.  We  shall 
not  undertake  to  review  the  cases  to  which  reference  is  made, 
but  deem  it  sufficient  to  say  that  we  have  carefully  examined 
all  the  cases  cited  in  the  brief,  and  in  our  opinion  they  abso- 
lutely fail  to  support  such  contention.  The  cases  of  Ex  parte 
Kenney,  105  Mo.  535,  16  S.  W.  938,  Ex  parte  Gray,  77  Mo. 
160,  Ex  parte  Cohen,  159  Mo.  662,  60  S.  W.  1031,  and  State 
V.  Nunley,  185  Mo.  102,  83  S.  W.  1074,  in  no  way  conflict  with 
the  conclusions  as  herein  indicated  upon  the  proposition  under 
consideration.  All  of  those  cases  simply  recognize  the  pro- 
visions of  sections  2720  and  3615  as  to  the  correction  of 
erroneous  judgments  as  to  time  and  place  of  imprisonment, 
but  none  of  them  deal  with  the  proposition  which  is  now  under 
consideration,  and  in  no  way  support  the  contention  that  the 
court  for  the  first  time,  in  the  hearing  of  an  application  under 
the  habeas  corpus  act,  may  impose  a  punishment  and  enter  an 
entirely  new  and  different  judgment  which  has  no  reference 
whatever  to  time  or  place  of  imprisonment. 

The  record  in  this  cause  discloses  that  there  was  no  con- 
templation by  counsel  representing  the  state  or  the  defendant 
in  the  original  proceeding,  where  the  criminal  charge  was 
being  considered,  of  entering  a  judgment  imposing  as  a  pen- 
alty a  fine;  in  fact,  it  is  emphasized  by  the  disclosures  of  the 
record  that  counsel,  both  for  the  state  and  the  defendant  in 
that  proceeding,  were  willing  that  the  imposition  of  a  fine 
should  be  avoided.  Upon  this  state  of  the  record  we  are  un- 
■\\  illing  to  hold  that  a  judgment  is  valid,  rendered  in  a  habeas 
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corpus  proceeding,  without  an  opportunity  of  the  petitioner 
to  be  heard  upon  the  question  ^'"^  of  punishment  in  the  pro- 
ceeding where  the  court  had  jurisdiction  and  was  authorized 
to  try  and  dispose  of  the  criminal  charge  against  the  peti- 
tioner. The  rendition  of  the  judgment  in  this  cause  in  a 
habeas  corpus  proceeding,  which  for  the  first  time  assessed 
the  punishment  against  the  petitioner,  in  our  opinion  would 
be  depriving  the  petitioner  of  one  of  her  substantial  rights, 
that  is.  to  be  heard  in  the  court  that  had  jurisdiction  of,  and 
authority  to,  dispose  of  the  original  charge  against  her. 

We  have  indicated  our  views  upon  the  propositions  dis- 
closed by  this  record.  In  our  opinion  the  relator  is  entitled 
to  her  discharge,  and  it  is  so  ordered. 

All  concur. 


The  Staying  of  Executions  Otherwise  Than  "by  Statutory  Proceedings 
is  the  subject  of  a  note  to  Stafe  v.  Clements,  127  Am.  St.  Eep.  707. 

A  Court  of  Eecord  may,  in  Criminal  Cases,  at  the  same  term  of'  court 
in  which  the  conviction  is  had,  and  before  execution  of  any  part  of 
the  sentence,  change  or  amend  the  latter  in  form  or  substance:  In  re 
Black,  52  Kan.  64,  39  Am.  St.  Eep.  331.  And  according  to  In  re 
Vitali,  153  Mich.  514,  126  Am.  St.  Eep.  535,  where  the  trial  court 
has  imposed  an  illegal  sentence,  it  has  power  to  substitute  for  it  a 
legal  sentence,  notwithstanding  the  illegal  sentence  has  been  partly 
executed. 

Trial  Courts  cannot  Suspend  Indefinitely  the  Sentence  of  one  con- 
victed of  crime,  and  permit  him  to  go  at  large  upon  his  own  recog- 
nizance or  upon  parole:  People  v.  Barrett,  202  111.  287,  95  Am.  St. 
Eep.  230;  Ex  parte  Clendenning,  22  Okl.  108,  132  Am.  St.  Eep.  628, 
and  cases  cited  in  the  cross-reference  note  thereto.  In  the  absence 
of  a  permissive  statute,  the  indefinite  postponement  of  sentence  upon 
one  convicted  of  crime  deprives  the  court  of  jurisdiction  to  pronounce 
sentence  at  a  subsequent  term,  and  is,  in  effect,  a  discharge  of  the 
prisoner:   Grundel  v.  People,  33  Colo.  191,  108  Am.  St.  Eep.  75. 


EX  PARTE  GAUSS. 

[223  Mo.  277,  122  S.  W.  741.] 

WITNESS — Incriminating  Questions,  Nature  of  Proceeding. — 

The  constitutional  provision  that  no  person  shall  be  compelled  to 
testify  against  himself  means  not  only  that  one  shall  not  be  com- 
pelled to  testify  in  an  existing  case  against  himself,  but  that  he  shall 
not  be  compelled,  when  acting  as  a  witness  in  any  investigation,  to 
give  testimony  which  may  tend  to  show  that  he  himself  has  com- 
mitted a  crime,     (pp.  518,  519.) 

WITNESS — Incriminating  Question,  Who   Decides  What  is. — 

If  a  question  is  of  such  a  description  that  an  answer  to  it  may  or 
may  not  incriminate  the  witness,  it  rests  with  him  to  determine 
whether  an  answer  will  have  that  tendency;  and  if  he  says  on  oath 
that  his  answer  will   incriminate   himself,  tlie   court   can   demand  no 
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other  testimony  of  that  fact  nor  compel  him  to  answer.  This  is  con- 
sistent with  the  doctrine  that  when  the  court  can  say  as  a  matter  of 
law  that  it  is  impossible  that  a  witness  incriminate  himself  by 
answering,  the  court  can  require  an  answer,     (p.  521.) 

WITNESS — Incriminating  Question,  Forming  Single  Link. — 
A  witness  cannot  be  compelled  to  disclose  a  fact  which  may  form 
one  of  the  links  in  a  chain  of  testimony  sufficient  to  convict  him  of 
a  crime,     (p.  519.) 

WITNESS — Incriminating  Question. — ^A  Witness  Before  a 
Grand  Jury  cannot  be  compelled  to  answer  whether  he  made  a  bet  on 
a  horserace  with  a  certain  person,  or  gave  him  money  to  place  on 
a  race,  or  made  him  custodian  of  the  bet,  if  he  testifies  that  he  cannot 
answer  without  incriminating  himself,     (pp.  518,  521.) 

T.  J.  Rowe,  Thomas  J.  Rowe,  Jr.,  and  Henry  Rowe,  for  the 
petitioner. 

Seebert  G.  Jones  and  Forrest  G.  Ferris,  for  the  respondents. 

2**  GANTT,  P.  J.  The  petitioner  by  this  proceeding  seeks 
to  be  discharged  from  imprisonment  and  the  custody  of  the 
jailer  of  the  city  of  St.  Louis.  It  appears  from  the  record 
that  the  petitioner  was  committed  for  contempt  by  the  circuit 
court  of  the  city  of  St.  Louis  for  refusing  to  answer  certain 
questions  propounded  to  him  by  the  grand  jury  of  said  city  on 
the  twenty-seventh  day  of  September,  1909.  It  appears  that 
in  August,  1909,  petitioner  was  arrested  for  making  a  wager 
on  a  horserace,  and  on  September  30,  1909,  he  was  sum- 
moned before  the  grand  jury  of  the  city  of  St.  Louis,  and  was 
asked  the  following  questions : 

"I  want  to  ask  you  again,  Mr.  Gauss:  On  the  day  that  you 
were  arrested,  which  was  some  time  in  August,  this  year,  had 
you,  just  prior  to  your  arrest,  made  or  placed  a  bet  with 
Steve  Pensa,  at  his  place  of  business  on  "Washington  avenue, 
upon  the  result  of  a  horserace? 

''Q.  Did  you  ever  give  Steve  Pensa,  or  any  other  person 
in  his  place  of  business,  any  money  to  be  placed  upon  a  horse- 
race to  be  run  at  any  place  within  the  state  of  JMissouri,  or 
without  the  state? 

"Q.  Have  you,  at  any  time  within  the  last  three  years, 
made  Steve  Pensa  the  custodian  of  any  bet  upon  the  result  of 
a  horserace?" 

The  petitioner  refused  to  answer  these  questions,  because 
by  so  doing  he  might  incriminate  himself.  Whereupon  his 
refusal  was  reported  to  the  judge  of  division  l>o.  10  of  the 
circuit  court  of  the  city  of  St.  Louis,  who  ordered  him  to  an- 
swer said  questions,  and  upon  his  refusal  to  do  so  committed 
him  to  the  jail  of  the  city  of  St.  Louis  until  such  time  as  he 
would  answer  said  questions.  The  petitioner  insists  that  he 
is  entitled  to  be  discharged  from  said  imprisonment  because 
the  effect  of  the  said  judgment  and  order  was  to  violate  sec- 
tion 23  of  article  2  of  the  constitution  of  this  state,  which 
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provides:  "That  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,"  and  ^^^  because  said 
commitment  is  in  violation  of  that  part  of  the  fifth  amend- 
ment of  the  constitution  of  the  United  States,  which  says: 
**Nor  shall  [any  person]  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself." 

In  State  v.  Young,  119  Mo.  495,  24  S.  W.  1038,  it  was  said 
by  this  court:  "The  constitution  means  more  than  the  pro- 
tection of  the  accused  on  his  final  trial  when  his  rights  are 
scrupulously  guarded  by  the  courts.  It  as  clearly  protects 
him  from  being  forced  to  testify  against  himself  in  any  and 
all  preliminary  investigations,  whether  before  the  coroner, 
grand  jury  or  the  justice  on  his  preliminary  examination. 
The  immunity  afforded  him  by  the  constitution  is  broad 
enough  to  protect  him  against  self-crimination,  'before  any 
tribunal  in  any  proceeding':  Counselmau  v.  Hitchcock,  142 
U.  S.  547,  12  Sup.  Ct.  Rep.  195,  35  L.  ed.  1110;  Cullen  v. 
Commonwealth,  24  Gratt.  624;  State  v.  Simmons  Hardware 
Co.,  109  Mo.  118,  18  S.  W.  1125,  15  L.  R.  A.  676." 

Learned  counsel  for  the  state  insist,  however,  that  it  is 
"the  province  of  the  court  to  judge  whether  any  direct  an- 
swer to  the  question  that  may  be  proposed  will  furnish  evi- 
dence against  the  witness.  If  such  answer  may  disclose  a 
fact  which  forms  the  necessary  and  essential  link  in  the 
chain  of  testimony,  which  would  be  sufficient  to  convict  him 
of  any  crime,  he  is  not  bound  to  answer  it,  so  as  to  furnish 
matter  for  that  conviction,  but  if  the  question  propounded 
does  not  disclose  upon  its  face  that  it  will  have  such  tendency, 
and  the  witness  fails  to  clearly  show  to  the  court  how  it  will 
have  such  effect,  he  may  be  punished  for  contempt  after  he 
refuses  to  answer  after  being  directed  to  do  so  by  the  court. ' ' 
And  their  contention  is  that  the  petitioner  was  not  entitled  to 
invoke  the  protection  of  the  constitution  against  answering 
these  questions,  for  the  reason,  as  they  say,  that  it  is  not,  un- 
der this  act  of  1907  against  bookmaking  and  pool-selling,  nor 
any  other  law,  made  a  crime  for  a  person  to  make  or  place  a 
bet  on  a  hoi*serace,  or  to  make  ^®'^  any  other  person  the  cus- 
todian of  a  bet  upon  the  result  of  a  horserace. 

This  court  in  Ex  parte  Carter,  166  Mo.  604,  66  S.  W.  540, 
57  L.  R.  A.  654,  said:  "It  is  a  reasonable  construction  of  the 
constitutional  provision  that  the  witness  is  protected  from  be- 
ing compelled  to  disclose  the  circumstances  of  his  offense,  or 
the  sources  from  which,  or  the  means  by  which,  evidence  of 
its  commission,  or  of  his  connection  with  it,  may  be  obtained, 
or  made  effectual  for  his  conviction,  without  using  his  answers 
as  direc;t  admissions  against  him." 

Chief  Justice  Marshall,  when  engaged  in  the  trial  of  Aaron 
Burr  (1  Burr's  Trial,  244),  said:  "If  the  question  be  of 
such  a  description  that  an  answer  to  it  may  or  may  not  crimin- 
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ate  the  witness,  according  to  the  purport  of  that  answer,  it 
must  rest  with  himself,  who  alone  can  tell  what  it  would  be, 
to  answer  the  question  or  not.  If,  in  such  a  case,  he  say,  upon 
his  oath,  that  his  answer  would  criminate  himself,  the  court 

can  demand  no  other  testimony  of  the  fact According 

to  their  statement  [the  counsel  for  the  United  States],  a  wit- 
ness can  never  refuse  to  answer  any  question,  unless  that  an- 
swer, unconnected  with  other  testimony,  would  be  sufficient  to 
convict  him  of  a  crime.  This  would  be  rendering  the  rule 
almost  perfectly  worthless.  Many  links  frequently  compose 
that  chain  of  testimony  which  is  necessary  to  convict  any  in- 
I  dividual  of  a  crime.  It  appears  to  the  court  to  be  the  true 
sense  of  the  rule  that  no  witness  is  compellable  to  furnish  any 
one  of  them  against  himself.  It  is  certainly  not  only  a  possi- 
ble, but  a  probable,  case  that  a  witness,  by  disclosing  a  single 
fact,  may  complete  the  testimony  against  himself,  and  to 
every  effectual  purpose  accuse  himself  as  entirely  as  he  would 
by  stating  every  circumstance  which  would  be  required  for 
his  conviction.  That  fact  of  itself  might  be  unavailing;  but 
all  other  facts  without  it  would  be  insufficient.  "While  that 
remains  concealed  wdthin  his  own  bosom,  ^®^  he  is  safe;  but 
draw  it  from  thence,  and  he  is  exposed  to  a  prosecution.  The 
rule  which  declares  that  no  man  is  compellable  to  accuse  him- 
self w^ould  most  obviously  be  infringed  by  compelling  a  wit- 
ness to  disclose  a  fact  of  this  description.  What  testimony 
may  be  possessed,  or  is  attainable,  against  any  individual,  the 
court  can  never  know.  It  would  seem,  then,  that  the  court 
ought  never  to  compel  a  witness  to  give  an  answer  which  dis- 
closes a  fact  that  would  form  a  necessary  and  essential  part 
of  a  crime,  which  is  punishable  by  the  laws. '  * 

Learned  counsel  for  the  state  seem  to  conclude  that  the  only 
possible  prosecution  that  could  grow  out  of  an  affirmative  an- 
swer to  the  questions  propounded  to  the  petitioner  in  this  case 
by  the  grand  jury  would  be  one  for  betting  on  a  horserace, 
but  the  witness  did  not  limit  his  reason  to  any  particular 
offense,  but  stated  that  to  answer  the  question  would  incrim- 
inate him.  For  aught  that  the  court  knew,  the  state  may 
have  been  ii;  possession  of  sufficient  other  evidence  to  have 
convicted  the  petitioner  of  some  other  crime,  if  only  it  could 
fix  upon  him  that  he  was  present  at  Pensa's  place  at  a  given 
time  and  then  and  there  placed  a  bet  with  Pensa  upon  the  re- 
sult of  a  horserace,  or  gave  Pensa  money  at  that  time  to  be 
placed  upon  a  horserace.  The  meaning  of  this  constitutional 
provision  has  time  and  again  been  held  not  to  be  merely  a 
provision  that  a  person  shall  not  be  compelled  to  testify  in  a 
then  existing  case  against  himself,  but  that  he  shall  not  be 
compelled  when  acting  as  a  witness  in  any  investigation  to 
give  testimony  which  may  tend  to  show  that  he  himself  has 
committed  a  crime.    And  this  court  has  approved  a  doctrine- 
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announced  by  Chief  Justice  Marshall,  that  if  the  question  be- 
of  such  description  that  an  answer  to  it  may  or  may  not  in- 
criminate the  witness,  it  must  rest  with  himself,  who  alone 
can  tell  what  it  would  be,  to  answer  the  question  or  not. 

^^^  And  if,  in  such  case,  he  say  upon  his  oath  that  his 
answer  would  incriminate  himself,  the  court  can  demand  no 
other  testimony  of  the  fact.  This  rule,  we  think,  is  entirely 
consistent  with  the  doctrine  generally  held  that  where  the 
court  can  say,  as  a  matter  of  law,  that  it  is  impossible  that  a 
witness  would  incriminate  himself  by  answering  a  question 
one  w^ay  or  the  other,  then  the  court  can  require  an  answer. 
But  we  think  the  question  propounded  in  this  case  is  not  such 
a  question,  but  one  which  the  witness  had  the  right  to  decline 
to  answer,  if,  in  his  opinion,  it  would  incriminate  him.  To 
hold  that  he  must  have  explained  all  of  the  other  testimony  in 
the  ease,  which  would  be  sufficient  to  convict  him,  by  an  an- 
swer to  this  question,  would  render  the  rule  entirely  worth- 
less. The  language  of  the  court  in  People  v.  Mather,  4  Wend. 
229,  21  Am.  Dec.  122,  is,  we  think,  very  persuasive.  Said  the 
court:  "Where  the  disclosures  he  may  make  can  be  used 
against  him  to  procure  his  conviction  for  a  criminal  offense, 
or  to  charge  him  with  penalties  and  forfeitures,  he  may  stop 
answering  before  he  arrives  at  the  question,  the  answer  of 
which  may  show  directly  his  moral  turpitude.  The  witness 
who  knows  what  the  court  does  not  know,  and  what  he  can- 
not communicate  without  being  a  self-accuser,  is  to  judge  of 
the  effect  of  his  answer,  and  if  it  proves  a  link  in  the  chain  of 
testimony,  which  is  sufficient  to  convict  him,  when  the  others 
are  made  known,  of  a  crime,  he  is  protected  by  law  from  an- 
swering the  question.  If  there  be  a  series  of  questions,  the 
answer  to  all  of  which  would  establish  his  criminality,  the 
party  cannot  pick  out  a  particular  one  and  say,  if  that  be 
put,  the  answer  will  not  criminate  him.  'If  it  is  one  step 
having  a  tendency  to  criminate  him,  he  is  not  compelled  to 
answer.'  " 

In  State  v.  Simmons  Hardware  Co.,  109  Mo.  118,  18  S.  W. 
1125,  15  L.  R.  A.  676,  Judge  Barclay,  speaking  for  this 
court,  said:  *'It  is  a  reasonable  construction,  we.thia.k,  of  the 
constitutional  provision  that  the  witness  is  protected  'from 
^^**  being  compelled  to  disclose  the  circumstances  of  his 
offense,  the  sources  from  which,  or  the  means  by  which,  evi- 
dence of  its  commission,  or  of  his  connection  with  it,  may  be 
obtained,  or  made  effectual  for  his  conviction,  without  using 
his  answers  as  direct  admissions  against  him.'  " 

In  our  opinion,  the  petitioner  having  testified  that  he  could 
not  answer  the  questions  without  criminating  himself,  and  it 
not  being  entirely  plain  that  his  answers  might  not  lead  to  a 
prosecution  of  himself,  we  think  the  circuit  court  erred  in 
committing  him  for  contempt  in  refusing  to  answer.    And 
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he  is  therefore  entitled  to  be  discharged  from  his  imprison- 
ment, and  it  is  so  ordered. 

Burgess  and  Fox,  JJ.,  concur. 


The  Privilege  of  a  Witness  as  to  Incriminating  Testimony  is  dis- 
cussed in  the  note  to  Evans  v.  O'Connor,  75  Am.  St.  Eep.  318.  When 
a  witness  refuses  to  answer  a  question  propounded  to  him,  basing 
his  refusal  upon  the  alleged  reason  that  his  answer  would  incriminate 
him,  his  answer  is  not  conclusive  with  respect  to  the  incriminating 
character  of  the  evidence  sought  to  be  elicited,  and  he  may  be  re- 
quired to  answer,  if  by  any  inquiry  which  does  not  invade  his  im- 
munity, it  is  made  to  appear  to  the  trial  judge  that  his  answer  would 
not  have  the  tendency  claimed  by  him:  McGorray  v.  Sutter,  80  Ohio 
St.  400,  131  Am.  St.  Eep.  715. 


SEILERT  V.  McANALLY. 

[223  Mo.  505,  122  S.  W.  1064.] 

GUARDIAN  AND   WARD. — The   Title  to  Personal   Property 

belonging  to  a  ward,  in  the  absence  of  an  express  trust,  is  not  vested 
in  his  guardian  and  curator,  as  a  matter  of  law,  but  in  the  ward, 
(p.  527.) 

GUARDIAN  AND  WARD — ^Ward  as  Necessary  Party. — A 
ward's  title  to  either  his  real  or  personal  estate  cannot  be  disturbed 
without  his  being  a  party  to  the  suit,  duly  summoned  and  having  his 
day  in  court.  He  cannot  be  sued  and  bound  vicariously  by  haling 
into  court  his  guardian  and  curator.  But  it  is  the  duty  of  the  guard- 
ian to  defend  the  title  of  the  ward  when  the  latter  is  summoned, 
(p.  527.) 

INFANTS — Parties  in  Action  Affecting  Their  Title. — A  judg- 
ment vesting  the  title  of  infant  heirs  out  of  them  and  into  another 
without  their  being  sued  and  summoned  has  no  legal  foot  to  stand 
on.     (p.  528.) 

HOMESTEAD — Presumption  of  Continuance. — A  homestead 
once  established  is  presumed  to  continue,     (p.  528.) 

HOMESTEAD. — ^A  Voluntary  Conveyance  of  a  Homestead  is 
not  fraudulent  as  against  creditors,     (p.  528.) 

HOMESTEAD — Fraudulent  Conveyance — Presumption. — Where 
land  that  was  once  a  homestead  has  been  conveyed,  the  burden 
is  on  one  who  contends  that  the  conveyance  is  in  fraud  of  creditors 
to  show  that  it  ceased  to  be  a  homestead  prior  to  the  conveyance, 
(p.  528.) 

VENDOR  AND  VENDEE — Record  as  Notice  to  Purchaser. — 
The  record  of  a  deed  conveying  real  estate  is  conclusive  notice  to  the 
whole  world  of  its  contents.  A  subsequent  purchaser  cannot  avoid 
the  effect  of  this  rule  by  showing  that  he  could  not  read,  and  that 
the  abstract  furnished  him  did  not  disclose  the  deed.     (p.  529.) 

FRAUDULENT  CONVEYANCE— Fraud  of  Grantee.— Under  a 
statute  providing  that  no  voluntary  conveyance  is  void  as  to  subse- 
quent purchasers  unless  the  grantee  is  a  party  to  the  fraud,  a  subse- 
quent purchaser  must  show,  in  order  to  set  aside  a  voluntary  recorded 
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conveyance  from  a  husband  to  his  wife,  that  she  participated  in  his 
fraud,     (p.  530.) 

MAXIM — Hard  Cases  Make  Bad  Law. — It  is  the  duty  of  courts 
to  take  care  that  hard  cases  do  not  make  bad  law.     (p.  530.) 

Houck  &  Houck,  for  the  appellant. 
Ralph  Wammack,  for  the  respondent. 

^^^  LA!MM,  P.  J.  Plaintiff  sues  in  equity  to  set  aside  two 
certain  deeds  to  Stoddard  county  land,  as  a  cloud  on  his  title, 
and  to  vest  title  out  of  defendants  and  into  him.  Defendant, 
"William  F.  McAnally,  does  not  appeal.  A  decree  going,  the 
defendant  guardian  and  curator  appeals. 

Summarized,  the  bill  alleges  that  on  the  twenty-third  day  of 
July,  1897,  said  Wm.  F.  was  seised  in  fee  of  the  southeast 
quarter  of  the  northwest  quarter  and  the  ^^^  southwest  quar- 
ter of  the  northeast  quarter,  section  25,  township  26,  range 
10  (eighty  acres)  ;  that  on  said  day  he  and  his  then  wife. 
Martha  Isabell,  conveyed  the  land  to  one  Alexander  Mc- 
Anally  for  an  alleged  consideration  of  fifteen  hundred 
dollars,  the  deed  put  of  record  presently;  that  three  days 
later  Alexander  reconveyed  the  land  to  Martha  Isabell  for  a 
like  alleged  consideration,  which  deed  was  put  of  record  on 
the  same  day  as  the  other;  that  on  the  16th  of  September. 
1899,  over  two  years  later,  Wm.  F.  and  his  then  wife,  Alice 
(IMartha  Isabell  having  died  intestate),  sold  the  land  to  plain- 
tiff, conveying  it  by  warranty  deed  for  full  value  paid,  put- 
ting plaintiff  in  possession;  that  being  unlettered,  unfamiliar 
with  land  titles  or  how  to  trace  them,  plaintiff  had  to  depend 
on  others;  that  he  intended  to  buy  an  unencumbered  fee 
simple  title,  and  to  that  end  used  reasonable  diligence  and 
caution  by  requiring  said  Mc  Anally  to  furnish  him  an  ab- 
stract of  title ;  that  such  abstract  was  furnished  showing  per- 
fect fee  simple  title  in  him ;  that  relying  on  and  induced  by 
said  abstract,  and  by  the  fraudulent  representation  of  Wm. 
F.,  viz.,  that  he  had  a  fee  simple  title,  plaintiff  purchased  the 
land,  paid  his  money  and  took  a  conveyance  and  possession; 
that  in  truth  and  fact  the  title  was  defective  not  only  in  re- 
spect to  said  two  conveyances  but  in  respect  to  other  matters 
(immaterial  here)  ;  that  later,  to  wit,  in  January,  1905, 
Wm.  F.  McAnally  notified  plaintiff  that  he  did  not  own  the 
land  at  the  time  he  conveyed  to  plaintiff,  but  had  theretofore 
conveyed  to  Martha  Isabell,  and  that  "they  had  better  fix  up 
the  title  ....  while  they  were  both  alive";  that  plaintiff 
then  caused  the  records  to  be  searched  and  found  the  two 
1897  deeds;  that  said  abstract  of  title  failed  to  show  either 
of  them;  that  "said  deeds  were  falsely  and  fraudulently  exe- 
cuted by  the  parties  thereto  with  intent  to  cheat  and  defraud 
prior  and  subsequent  creditors  and  probable  purchasers  of 
said  land;  that   they  were  voluntary  conveyances,  and   were 
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made  without  any  consideration,  ^***  and  that  no  change  of 
possession  was  ever  had  thereunder";  that  the  heirs  of 
Martha  Isabell  are  "William  F,  (her  husband)  and  John  and 
Curtis,  her  minor  children ;  that  defendant  White  is  the  duly 
appointed,  qualified  and  acting  guardian  and  curator  of  said 
minors;  that  though  often  requested  to  do  so,  defendants 
''have  failed  and  neglected  to  perfect  his  title  to  said  land"^ 
and  that  said  deeds  "constitute  a  cloud  on  plaintiff's  title. 
Wherefore,"  etc. 

The  answer  was  a  general  denial  by  the  guardian  and 
curator  in  his  own  behalf  and  for  said  minors.  Defendant 
McAnally  defaulted. 

Plaintiff,  to  sustain  the  averments  of  his  bill,  put  in  proof 
as  follows :  1.  A  warranty  deed  to  him  from  W.  F.  and  Alice, 
his  second  wife,  of  date  September  16,  1899,  consideration 
$800;  2.  A  warranty  deed  in  regular  form  by  W.  F.  and 
Martha  Isabell,  his  first  wife,  to  Alexander  McAnally — con- 
sideration, date  and  record  as  alleged  in  the  petition ;  3.  A 
warranty  deed  from  Alexander  to  Martha  Isabell  and  re- 
corded the  same  day  as  number  two. 

Supplementing  his  documentary  proof,  plaintiff  took  the 
stand  and  testified  that  he  bought  the  land  on  the  sixteenth 
day  of  September,  1899,  now  lives  on  it  as  a  home,  knew  Mc- 
Anally for  some  time,  always  considered  him  a  man  of  his 
word  and  honorable,  knew  he  had  lived  on  it  several  years 
and  had  rented  it  out,  collecting  the  rent  when  not  living  on 
it.  McAnally  came  to  him  and  offered  to  sell ;  told  McAnally 
he  might  trade  if  he  had  a  good  title;  McAnally  said  he  had 
a  good,  straight  title — "not  a  flaw  in  it";  plaintiff  said  ta 
him  he  "was  ignorant  and  did  not  know  a  thing  about  land 
titles."  McAnally  replied  he  would  fix  that  matter  by  get- 
ting an  abstract.  Plaintiff  told  him  to  do  so,  he  would  have  it 
examined  and  would  take  the  land  if  the  title  was  all  right. 
]\IcAnally  got  an  abstract  showing  the  title  all  right.  (Note: 
This  abstract  omitted  the  1897  deeds  and  certified  the  title 
clear.)  ^**  Thereupon  the  deed  was  made  and  plaintiff 
paid  eight  hundred  dollars.  Plaintiff  firmly  believed  at  the 
time  that  McAnally  had  a  good  title,  would  not  have  traded 
if  he  had  doubted  it.  Plaintiff  knew  nothing  about  Mc- 
Anally's  deed  to  Alexander  and  Alexander's  to  Martha  Isabell 
and  never  heard  of  them  till  years  afterward.  McAnally 
was  reputed  to  be  the  owner  of  the  land — had  paid  taxes, 
lived  on  it  or  rented  it  just  like  an  owner.  Plaintiff  bought 
the  place  for  a  home  and  since  purchasing  had  built  a  bam 
and  fences  and  had  otherwise  improved  the  place — never  hav- 
ing been  disturbed  in  his  possession  or  enjoyment  of  it.  In 
1905  plaintiff  got  a  letter  from  McAnally,  telling  him  that  he 
had  deeded  the  land  to  his  first  wife  before  she  died.  Put 
on  inquiry,  plaintiff  then  searched  the  record  and  found  deeds 
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putting  title  in  Martha  Isabell.  He  then  went  to  Alexander 
Mc Anally  (Wm.  F. 's  father,  now  dead),  and  on  inquiry  was 
told  that  he  (Alexander)  paid  nothing  for  his  deed,  and  got 
nothing  on  Martha  Isabell 's.  Plaintiff  had  no  schooling — 
could  neither  read  nor  write.  The  land  in  question  is  all  he 
has.  William  F.  McAnally  told  plaintiff  he  conveyed  to 
Isabell  to  keep  Mr.  Ilouck,  an  attorney,  from  enforcing  the 
collection  of  some  machine  notes  he  held  against  him  and  one 
IMiller,  and  that  there  was 'no  consideration  for  the  convey- 
ance. 

On  cross-examination  plaintiff  admitted  that  neither  Will- 
iam F.  nor  Martha  Isabell  was  ever  indebted  to  him  in  aught, 
and  that  he  had  had  no  dealings  with  Wm.  F.  except  as  de- 
tailed in  his  direct  examination. 

To  further  sustain  his  bill,  plaintiff  offered  the  deposition 
of  defendant,  William  F,  McAnally.  In  substance  his  testi- 
mon}'  follows:  Witness  sold  the  land  to  C.  P.  Seilert;  bought 
it  from  one  Hunt;  owned  it  seven  or  eight  years;  used  his 
own  money  in  paying  for  it;  his  first  wife,  Martha  Isabell, 
resided  on  the  land;  witness  was  living  on  it  when  he  sold  it 
to  Seilert.  ^*^  Asked  under  what  circumstances  the  convey- 
ances were  made  to  Alexander  and  Martha  Isabell,  he  an- 
swered that  he  owed  a  debt  to  a  machine  company  for  a 
binder  bought  by  him  and  one  Miller — they  giving  joint 
notes.  These  came  into  the  hands  of  Mr.  Houck  for  collection. 
Witness  was  about  to  sell  the  place  he  was  then  on  and  move 
on  the  land  in  controversy,  so  he  sold  his  interest  in  the 
machine  to  Miller  who  was  to  take  up  the  notes.  Afterward 
Houck  wrote  witness  that  he  held  a  note  overdue.  Witness 
told  Houck  that  Miller  was  to  'pay — he  must  look  to  him, 
Houck  promised  to  look  to  Miller.  Witness  then  went  to 
Dunklin  county.  While  there  Houck  wrote  him  threatening 
to  sue  if  the  note  was  not  paid  and  to  sell  the  land.  The  let- 
ter said  it  could  not  be  held  any  longer  as  a  homestead.  At 
that  time  Martha  Isabell  was  in  bad  health  and  nervous. 
She  insisted  witness  should  transfer  the  land  to  her  to  save 
it  from  being  sold.  Witness  consented  to  do  it.  A  deed  was 
made  and  acknowledged  and  his  wife  came  to  Stoddard  county 
and  had  "the  changes  made."  No  money  passed  from  wit- 
ness' father,  Alexander,  to  him,  or  from  Martha  Isabell  to 
Alexander.  The  only  object  of  the  transfer  was  to  keep  the 
property  from  being  sold  for  the  machine  debt.  Witness 
was  allowed  to  say  that  it  was  not  intended  that  the  title  was 
to  pass  for  her  use  and  benefit,  but  (quoting)  "she  was  just 
to  hold  it  for  me."  Nothing  was  ever  said,  however,  about 
her  deeding  it  back.  The  possession  never  passed  out  of  wit- 
ness under  the  deeds  in  question,  but  when  those  deeds  were 
made  witness  and  his  wife  were  not  living  on  the  land.  Wit- 
ness collected  the  rent  after  the  conveyances.     Martha  Isabell, 
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after  the  deed  to  her  (quoting),  "made  no  claim  of  ownership 
to  these  lands. ' '  They  were  always  assessed  in  witness '  name 
and  the  rent  notes  ran  that  way.  Martha  Isabell  died  about 
six  weeks  after  she  got  title.  "Witness  narrated  at  length  how 
Martha  Isabell  got  two  hundred  dollars  as  a  ^^^  present  from 
her  father,  which  he  (witness)  put  into  a  piece  of  land  and 
took  title  to  himself.  Sale  was  made  and  the  purchase  money 
used  to  buy  other  land,  witness  taking  title.  This  was  about 
thirteen  years  before  he  bought "  the  Hunt  land.  His  wife 
made  no  claim  to  any  interest  in  any  of  the  lands  and  witness 
could  not  say  he  used  his  wife's  money  in  buying  the  Hunt 
land.  The  conveyance  to  her  was  not  on  account  of  the  ad- 
vancement made  by  her  father  about  twenty-one  years  ago. 
Witness  had  four  children  by  his  first  wife — two  now  living, 
John  and  Curtis.  One  died  after  Martha  Isabell.  He  stated 
his  reason  for  not  telling  Mr.  Seilert  that  he  had  conveyed  the 
property  to  his  wife  to  be  that  he  had  "no  notice  of  this  other 
conveyance  except  what  my  wnfe  had  told  me."  Witness 
said  he  did  not  know  the  deeds  were  recorded.  He  knew 
about  making  one  deed  but  not  the  other,  and  not  knowing 
they  were  recorded,  did  not  tell  Seilert.  He  intended  to  con- 
vey him  a  clear  title.  His  wife  told  him  the  deeds  had  been 
made  and  recorded,  and  that  is  what  made  him  write  Seilert 
that  if  they  were  on  record  he,  witness,  "wanted  to  fix  it." 
Witness  was  "positive"  there  was  an  agreement  between  them 
that  she  take  the  land  and  hold  it  to  prevent  its  sale  for  the 
machine  debt. 

On  cross-examination  he  stiated  that  the  two  hundred  dol- 
lars received  by  his  wife  from  her  father  was  put  into  land 
which  was  sold  and  the  proceeds  reinvested  in  other  land,  and 
so  on  down  until  the  Hunt  land  was  bought.  Witness  and 
Martha  Isabell  lived  together  as  husband  and  wife  until  she 
died,  never  was  sued  on  the  machine  note,  denied  knowing 
that  Miller  had  paid  it  before  his  wife  got  title  to  the  land, 
knew  nothing  in  regard  to  it  except  from  Houck's  letter,  and 
the  transfer  was  on  its  heels. 

The  guardian  and  curator,  on  behalf  of  his  wards,  '^^^  in- 
troduced no  testimony.     Such  is  the  case  on  the  facts. 

At  the  close  of  plaintiff's  testimony,  an  unsuccessful  demur- 
rer was  interposed,  and  exception  saved. 

The  decree  narrates  that  the  case  was  heard  on  the  petition 
and  on  the  "answer  of  J.  W.  White  as  guardian  and  curator 
of  John  and  Curtis  McAnally,  minor  defendants";  that  de- 
fendant William  F.  made  default;  that  plaintiff  and  the 
guardian  and  curator  came  in  person  and  by  counsel.  The 
issues  were  found  for  plaintiff,  the  assailed  conveyances  were 
found  to  be  falsely  and  fraudulently  executed  by  the  parties 
thereto  "with  intent  to  cheat  and  defraud  prior  and  subse- 
quent creditors  and  probable  purchasers  of  said  land,"  volun- 
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tary,  etc.,  and  that  no  change  of  possession  fonowed  them. 
After  other  recitations  relating  to  plaintili' 's  purchase  in  good 
faith  on  full  consideration  paid  for  a  fee  simple  title  with  no 
"actual  knoMdedge"  of  said  conveyances,  etc.,  it  was  adjudged 
and  decreed  that  the  deeds  (describing  them)  be  canceled 
and  held  for  naught  and  that  the  legal  title  to  the  real  estate 
(describing  it)  "be  devested  out  of  defendants  and  full  vested 
and  confirmed  in  the  plaintiff,"  and  that  plaintiff  have  his 
costs  and  execution  therefor. 

On  such  record  can  the  decree  stand  ?  Clearly  not,  because : 
(a)  The  style  of  this  case,  the  verbiage  of  pleadings,  de- 
cree, and  of  the  whole  record  indicate  that  John  and  Curtis 
were  neither  sued  nor  suEimoned  as  parties  defendant. 
Defendant  William  F.  had  parted  with  his  title,  whatever  it 
was,  to  plaintiff,  and  had  no  interest  left  subject  to  a  decree ; 
that  is,  if  he  had  a  paramount  title,  he  had  conveyed  it  to 
Seilert  with  covenants  of  warranty.  Likewise,  if  he  was 
tenant  by  the  curtesy,  as  widower,  then  his  life  estate  with 
the  right  to  possession  passed  by  his  said  warranty  deed. 
Moreover,  it  cropped  out  in  evidence  that  he  had  four  children 
by  Martha  Isabell,  three  of  them  alive  at  the  ^^^  time  of  her 
death,  one  died  since.  We  assume  one  died  before.  Now,  the 
petition  does  not  count  oif  the  theory  that  W.  F.  inherited  an 
undivided  interest  from  the  child  dying  after  its  mother,  but 
on  the  theory  that  the  mother  had  no  title  in  equity.  If 
William  F.  inherited  an  interest  as  one  of  the  heirs  of  his 
deceased  child,  and  if  descent  was  cast  on  him  before  he  made 
his  deed  to  plaintiff,  then  that  interest,  whatever  aliquot  part 
it  was,  passed  by  his  deed  to  plaintiff.  If  such  was  cast  on 
him  after  he  made  that  deed,  then  such  after-acquired  un- 
divided interest  inured  to  the  benefit  of  plaintiff  under  his 
prior  warranty.  But  there  is  nothing  of  this  sort  in  the  bill. 
Its  theory  is  that  the  mother  died  seised  of  a  legal  title  in  the 
land;  that  such  title  descended  to  her  children,  John  and 
Curtis ;  that  her  title  was  fraudulent ;  hence  the  title  of  John 
and  Curtis  as  privies  in  estate  was  tainted,  wherefore  plaintiff 
sought  to  clear  up  his  own  title  by  removing  the  cloud  of  the 
minors'  tainted  title.  In  that  view  of  the  case,  why  William 
F.  was  made  a  party  is  not  clear  to  me. 

It  is  primer  law  that  the  title  to  personal  property  of  one 
dying  intestate  passes  to  his  administrator — if  he  die  testate, 
then  to  his  executor  or  administrator  cum  testamento  annexo 
— but  the  title  to  real  estate  vests  directly  in  the  heir.  So, 
the  title  to  personal  property  belonging  to  the  ward  (absent 
an  express  trust)  is  not  vested  in  his  guardian  and  curator, 
as  a  matter  of  law,  but  in  the  ward.  Accordingly,  the  ward's 
title  to  either  his  real  or  personal  estate  cannot  be  disturbed 
without  his  being  a  party  to  the  suit  duly  summoned  and 
having  his  day  in  court.     He  cannot  be  sued  and  bound  vicari- 
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ously  by  haling  into  court  his  guardian  and  curator:  Rev. 
Stats.  1899,  see.  558 ;  Webb  v.  Hayden,  166  Mo.  39,  65  S.  W. 
760;  Judson  v.  Walker,  155  Mo.  166,  55  S.  W.  1083;  Payne 
V.  Masek,  114  Mo.  631,  21  S.  W.  751— a  case  taking  color 
from  the  peculiar  wording  of  the  partition  act.  Mr.  White, 
as  guardian  and  curator,  had  no  ^*^  title  to  the  real  estate  of 
his  wards.  His  duty  was  to  defend  their  title  when  they  were 
summoned  by  due  process  in  a  suit  relating  to  it.  It  is  not 
clear,  therefore,  to  us  why  he  was  made  a  party  defendant. 

These  preliminary  observations  are  made  in  order  there 
may  be  no  misconception  about  the  proper  parties  defendant 
in  a  real  estate  action,  or  mischief  rush  in  through  the  open 
door  of  a  bad  precedent.  A  judgment  vesting  the  title  of  in- 
fant heirs  out  of  them  and  into  another  (as  does  this)  with- 
out their  being  sued  and  summoned  has  no  legal  foot  to  stand 
on  and  would  be  brushed  away  on  appeal.  However,  there 
is  bare  chance  that,  present  obscurities,  we  do  not  understand 
the  record.  It  may  be  that  under  an  unhappy  title  of  the 
case,  and  despite  unhappy  record  language,  John  and  Curtis 
were  actually  summoned  and  their  guardian  and  curator  an- 
swered for  them.  Extiending  grace  to  plaintiif  by  throwing 
that  doubt  in  the  scale,  we  shall  dispose  of  the  merits. 

(b)  Under  this  record  the  land  in  controversy  was  once 
the  homestead  of  William  F.  and  Martha  Isabel!  That  status 
is  presumed  to  continue  until  the  contrary  appears.  The 
burden,  then,  was  on  the  plaintiff  to  show  it  ceased  to  exist, 
and  until  he  successfully  carried  that  burden  the  McAnally 
title  could  not  be  fraudulently  dealt  with  by  them.  Such 
has  been  the  law  in  this  state  since  Vogler  v.  Montgomery, 
54  Mo.  577.  The  homestead  is  forbidden  fruit  to  the  creditor. 
He  may  not  take  it  or  eat  thereof.  Wherefore,  as  to  the 
world  at  large,  the  homesteader  (absent  a  statutory  prohibi- 
tion) may  convey  his  homestead  at  his  own  sweet  will,  fraud 
or  no  fraud.  This  because,  as  said  by  Lord  Halsbury  in 
Derry  v.  Peek,  14  App.  Cas.  343  (quoting  language  his  lord- 
ship said  was  some  centuries  old),  "Fraud  without  damage  or 
damage  without  fraud"  does  not  give  rise  to  actions  for 
fraud.  There  are  exceptions  to  this  rule,  notably  '^^'^  when 
parties  deal  with  each  other  in  a  fiduciary  relation.  But  the 
case  at  bar  is  not  within  any  exception.  There  is  no  testi- 
mony that  the  McAnallys  had  abandoned  their  homestead  in 
Stoddard.  It  is  true  they  lived  a  little  while  in  Dunklin,  but 
nothing  shows  they  intended  to  remain  there  permanently,  or 
that  the  intention  to  return  (the  animus  revertendi)  did  not 
exist.  We  find  they  came  back  presently.  True,  too,  Mr. 
Houck  wrote  McAnally  that  he  had  lost  his  homestead.  But 
may  a  decree  stand  on  that  letter?  The  learned  attorney 
doubtless  had  the  crowning  virtues  of  a  good  lawyer,  viz., 
-diligence,  tact,  learning,  integrity,  yet  the  aim  of  the  letter 
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was  merely  to  press  a  spur  into  tlie  side  of  a  balking  debtor, 
not  to  establish  a  proposition  of  law  and  fact.  Observe,  he 
did  not  pass  on  the  issue  of  homestead  or  no  homestead  as  a 
judge  in  a  court  of  justice,  or  as  an  arbitrator  or  referee  in 
a  rustic  tribunal  and  decide  the  question,  rusticum  judicium, 
so  to  speak;  ergo,  his  proclamation  that  the  homestead  was 
lost  did  not  operate  as  an  estoppel  of  record,  or  in  pais,  bind- 
ing on  all  men,  courts  included. 

We  conclude  the  judgment  should  be  reversed  on  the  ground 
(if  no  other)  that  there  was  no  proof  such  as  would  vitiate 
the  conveyances  of  the  homestead.  The  fact  that  they  were 
voluntary  amounts  to  nothing,  nor  does  the  fact  that  Martha 
Isabell,  during  the  six  weeks  she  lived,  took  no  possession  and 
that  McAnally  continued  in  possession  up  to  the  sale  amount 
to  anything.     He  was  entitled  to  possession  under  his  curtesy. 

(c)  Section  3399  of  the  Revised  Statutes  of  1899  (in  the 
chapter  on  Fraudulent  Conveyances)  reads:  "No  such  con- 
veyance or  charge  shall  be  deemed  void,  in  favor  of  a  subse- 
quent purchaser,  if  the  deed  or  conveyance  shall  have  been 
duly  acknowledged  or  proved  and  recorded,  or  the  purchaser 
have  actual  notice  thereof  at  the  time  of  the  payment  of  the 
purchase  money  ^^*  unless  it  shall  appear  that  the  grantee 
in  such  conveyance,  or  person  to  be  benefited  by  such  charge, 
was  party  or  privy  to  the  fraud  intended." 

The  foregoing  section  is  also  an  insurmountable  barrier  to 
plaintiff's  recovery.     This  because: 

1.  The  deeds  sought  to  be  vacated  were  on  record  for  two 
years  before  plaintiff  took  his  own  conveyance.  Now,  section 
923  of  the  Revised  Statutes  of  1899  requires  instruments  in 
writing  conveying  or  affecting  real  estate  to  be  recorded  in 
the  county  where  such  real  estate  is  situated. 

The  next  section  reads:  "Every  such  instrument  in  writ- 
ing, certified  and  recorded  in  the  manner  hereinbefore  pre- 
scribed, shall,  from  the  time  of  filing  the  same  with  the  re- 
corder for  record,  impart  notice  to  all  persons  of  the  contents 
thereof  and  all  subsequent  purchasers  and  mortgagees  shall 
be  deemed,  in  law  and  equity,  to  purchase  with  notice." 

In  the  face  of  that  section,  it  is  a  vain  thing  for  plaintiff  to 
say  (as  he  does)  that  he  had  no  "actual  notice"  of  these  con- 
veyances. He  was  bound  to  take  notice.  The  statute  makes 
no  exception  in  favor  of  a  blind  man,  or  an  unlettered  man, 
or  infant,  or  married  woman,  or  any  other  person  who  may  be 
an  object  of  anxious  care  to  a  court  of  chancery;  and  it  would 
be  audacious  for  us  to  write  in  an  exception.  That  the  due 
and  timely  record  of  a  properly  acknowledged  deed  conveying 
real  estate  is  conclusive  notice  to  the  whole  world  of  its  con- 
tents is  a  property  rule  in  this  statte  not  to  be  trifled  with  or 
whittled  away  by  judicial  construction.  Those  who  walk  as 
well  as  those  who  run  must  be  held  to  read  the  record  of  a 
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deed.     It  is  one  case  in  which,  those  who  cannot  read  must 
read,  and  where  all  are  presumed  to  be  well  read. 

2.  The  exception  under  section  3399,  supra,  whereby  a  con- 
veyance of  the  character  in  hand  may  be  deemed  void  as  to 
subsequent  purchasers  is  where  ^^^  the  grantee  "was  party 
or  privy  to  the  fraud  intended."  In  this  case,  conceding  for 
present  purposes  that  fraud  was  intended,  yet  it  was  a  fraud 
against  a  specified  creditor.  Plaintiff  defined,  ear-marked 
and  circumscribed  the  fraud  by  the  evidence  of  McAnally, 
and  showed  it  alone  aimed  at  the  machine  company,  a 
creditor,  and  not  at  subsequent  purchasers,  or,  to  use  the 
language  of  the  petition,  "probable  purchasers."  The  idea 
was  to  save  the  home  to  themselves,  and  it  would  not  do 
to  say  they  had  purchasers  in  mind.  Furthermore,  it  mat- 
ters not  what  IMcAnally  had  in  mind ;  the  controlling  question 
is  what  Martha  Isabell  had  in  mind:  Davidson  v.  Dockerv, 
179  Mo.  687,  78  S.  W.  624,  and  cases  cited.  We  doubt  not 
from  this  record  that  the  afflicted  wife  of  McAnally  had  no 
purpose  to  wrong  innocent  purchasers  of  the  land,  and  never 
contemplated  that  her  husband,  after  her  death,  would  con- 
spire with  a  scampish  or  slovenly  abstracter  to  concoct  a 
lying  abstract  and  wrong  a  purchaser  in  that  way.  If  it 
were  ruled  that  such  covinous  or  reckless  performance  wiped 
out  the  notice  given  by  the  deed  record,  under  express 
statutory  mandate,  no  vendee  who  held  title  by  a  voluntary 
conveyance  as  a  gift  would  be  safe  in  his  estate  so  long  as  a 
subsequent  purchaser  from  his  donor  could  show  that  he  was 
imposed  upon  by  an  inefficient,  insolvent  or  rascally  ab- 
stracter. 

(d)  It  is  insisted  that  McAnally  was  not  a  competent  wit- 
ness to  overturn  the  deeds  in  question.  Up  to  this  time  we 
have  treated  his  testimony  as  competent.  McAnally 's  con- 
fession is  all  the  evidence  on  the  point,  and  appellant  timely 
and  aptly  objected  to  its  introduction,  without  avail.  In  my 
opinion  he  was  clearly  incompetent  to  reveal  confidential  con- 
versations with  his  wife  or  overturn  his  own  grant.  But  the 
f{uestion  is  not  necessary  to  a  decision  of  the  case,  and  is  there- 
fore reserved. 

The  case  in  some  of  its  features  is  a  hard  one,  ^^^  but 
plaintiff's  possessory  rights  during  the  life  of  William  F. 
]\IcAnally  do  not,  at  first  blush,  seem  to  be  in  jeopardy,  and 
if  his  warrantj'^  deed  conveyed  any  interest  cast  on  McAnally 
by  inheritance  from  one  of  his  children,  then  (as  already  said) 
plaintiff  may  be  a  tenant  in  common  with  John  and  Curtis. 
If  so  his  betterments  are  not  likely  to  be  in  jeopardy,  and  may 
be  protected  whenever  partition  will  lie.  However  hard  the 
case,  we  may  not  spoil  the  symmetry  of  the  law  or  give  relief 
to  plaintiff  at  the  expense  of  the  minor  heirs  of  Martha  Isa- 
bell, who  did  plaintiff  no  wrong.     Says  Lord  Campbell  (East. 
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India  Co.  v.  Paul,  7  Moo.  P.  C.  Ill)  :  "It  is  the  duty  of  all 
courts  of  justice  to  take  care,  for  the  general  good  of  the  com- 
munity, that  hard  cases  do  not  make  bad  law." 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  plaintiff's  bill  as  on  a  hearing  on  the 
merits,  and  render  judgment  against  him  for  costs. 

All  concur. 


Infants  must  he  Served  With  Process  as  ■well  as  adults,  and  xmless 
feo  served  in  the  manner  provided  by  law  the  court  acquires  no  juris- 
diction over  them:  Westmeyer  v.  Gallenkamp,  154  Mo.  28,  77  Am.  St. 
Eep.  747.  As  to  the  sufficiency  of  the  service  of  process  in  the  case 
of  infant  defendants,  see  Gibson  v.  Currier,  83  Miss.  234,  102  Am. 
St.  Eep.  442 J  Kalb  v.  German  Sav.  etc.  See,  25  Wash.  349,  87  Am. 
St.  Eep.   757. 

An  Action  cannot  he  Maintained  Against  a  Guardian  upon  the  liability 
of  the  ward,  but  only  against  the  ward,  and  the  guardian,  being  a 
proper  party,  may  appear  and  defend  the  action  in  the  interest  of 
the  ward,  but  he  is'  not  a  party  for  the  purpose  of  establishing  a 
])ersonal  liability  against  him:  Sturgis  v.  Sturgis,  51  Or.  10,  131  Am. 
St.  Eep.  724. 

The  General  Guardian  of  an  Infant  or  Incompetent  Person  has  au- 
thority, without  the  service  of  any  process  whatever,  to  enter  the 
appearance  of  his  ward  in  an  action  pending  against  him,  and  such 
appearance  confers  jurisdiction  upon  the  court  to  the  same  extent  as 
if  the  process  had  been  personally  served  in  the  manner  prescribed 
by  the  statute:  Eedmond  v.  Peterson,  102  Cal,  595,  41  Am.  St.  Eep. 
204. 

The  Commovrlaw  Powers  of  Guardians  are  considered  in  the  note  to 
Schmidt  v.  Shaver,  89  Am.  St.  Eep.  257. 


MEEK  V.  HURST. 

[223  Mo.  688,  122  S.  W.  1022.] 

REFORMATION  OF  CONTRACT.— A  Mistake  Common  to 
Both  Parties  is  generally  indispensable  to  the  reformation  of  a  con- 
tract in  equity,     (p.  534.) 

REFORMATION  OF  DEED — Correction  of  Description. — A  bill 
to  reform  the  description  in  a  deed  on  the  ground  of  mistake  does  not 
state  a  cause  of  action,  if  it  does'  not  contain  an  averment  of  sur- 
prise, misrepresentation  or  other  form  of  fraud,  or  that  the  mistake 
was  one  of  fact  mutual  to  both  parties,  or  an  averment  from  which 
mutuality  can  be  fairly  inferred,     (pp.  534,  535.) 

SPECIFIC  PERFORMANCE.— The  Fact  That  a  Bill  for  Refor- 
mation of  a  writing  is  bad  is  not  decisive  of  the  right  of  the  plaintiff 
to  specific  performance  of  a  part  of  the  contract  susceptible  thereof, 
(p.  535.) 

PLEADINGr — Allegations  Admitted  by  Demurrer. — For  the 
purposes  of  a  demurrer,  all  allegations,  not  absurd  or  impossible,  of 
substantive  fact  well  pleaded,  are  taken  as  true,  except  those  an- 
nouncing mere  conclusions  of  law  or  the  pleader's  construction  of  a 
written  instrument  lying  at  the  root  of  his  cause  of  action  and  set- 
forth  in  the  biU.     (p.  535.) 
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SPECIFIC  PERFORMANCE— Allegations  Admitted  by  De- 
murrer.— Allegations  in  a  bill  for  specific  performance  which  announce 
the  pleader's  construction  of  an  unambiguous  and  entire  contract 
pleaded  as  the  basis  of  recovery  or  relief  are  not  taken  as  true  on 
demurrer.  It  is  for  the  court,  not  the  pleader,  to  put  a  construction 
upon  such   contract,     (p.  535.) 

AGENT — Buying  from  or  Selling  to  Himself. — The  doctrine 
that  forbids  an  agent  to  buy  from  or  to  sell  to  himself  is  not  based 
on  the  idea  that  the  transaction  is  necessarily  an  injury  to  or  a 
fraud  upon  the  principal,  but  on  the  idea  of  closing  the  door  to 
temptation  to  fraud  and  keeping  the  agent's  eye  single  to  the  rights 
and  welfare  of  his  principal.  And  the  interdiction  is  enforced  with 
a  strong  hand  in  courts  of  justice,     (p.  536.) 

Davis  &  Son  and  P.  D.  Kitt,  for  the  appellant. 
Lewis  A.  Chapman,  for  the  respondent. 

<*^2  LAMM,  P.  J.  Plaintiff  claims  to  have  purchased  de- 
fendant's land  in  Livingston  county  by  written  contract,  and 
sues  for  reformation  and  specific  performance. 

Cast  nisi  on  a  general  demurrer  to  his  first  amended  bill, 
he  refused  to  plead  over,  suffered  judgment  and  appealed. 

The  reformation  sought  relates  to  the  contract  description 
of  the  real  estate,  which  is:  "S.  W.  %,  Sec.  14,  and  6i/>  acres 
out  of  S.  E.  %,  Sec.  14.  All  in  Twp.  59,  R.  24,  containing  in 
all  1651/^  acres."  Referring  to  the  "6I/2  acres,"  plaintiff's 
bill  charges  said  contract  description  is  not  the  true  one,  but 
related  to  an  agreement  to  sell  two  small  parcels  of  land,  viz., 
an  acre  off  the  south  end  of  the  southwest  quarter  of  northeast 
quarter  of  section  14,  and  four  and  one-half  acres,  more  or  less, 
described  by  given  metes  and  bounds,  in  the  southeast  quarter 
of  said  section.  In  that  regard  the  bill  charges  ''that  by  a 
mistake  of  the  scrivener  in  drawing  said  contract"  the  said 
two  small  parcels  were  described  as  "61/2  acres  out  of  the  S.  E. 
y^,  Sec.  14,  instead  of  the  true  description"  as  set  forth.  It 
is  not  alleged  in  the  bill  that  the  scrivener  in  drafting  the 
contract  was  the  mutual  agent  of  plaintiff  and  defendant; 
nor  is  it  alleged  that  the  mistake  was  a  mutual  mistake  of  the 
parties  to  the  contract.  It  is  charged  that  plaintiff  is  a  real 
estate  agent  plying  ^^^  his  vocation  at  Chillicothe  as  a  dealer 
in  buying  and  selling  land.  The  record  shows  the  contract 
was  partly  in  print  and  partly  in  writing.  Presumably  it  is 
a  blank  form  used  by  plaintiff  in  his  business.  While  not 
material  to  any  question  to  be  determined,  it  is  fair  to  pre- 
sume, from  the  usual  course  of  business,  that  the  "scrivener" 
was  the  plaintiff  himself  who  filled  out  his  own  blank. 

Referring  to  the  phase  of  the  bill  anent  specific  perform- 
ance, it  will  not  be  necessary  to  set  forth  the  entire  bill.  In 
brief,  it  alleges  the  contract  consisted  of  two  parts,  both  in 
writing,  bearing  different  dates,  but  relating  to  each  other 
and  both  pleaded  in  haec  verba — the  first  part  reading: 
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"authority  to  sell. 


"I,  John  B.  Hurst,  of  Chula,  P.  0.,  Livingston  county, 
State  of  Missouri,  hereby  authorize  B.  J.  Meek,  of  Chillicothe, 
Mo.,  to  sell  the  following  described  real  estate,  situate  in  the 
County  of  Livingston,  State  of  Mo.,  to  wit: 

"S.  W.  i/i.  Sec.  14,  and  61/2  acres  out  of  S.  E.  %,  Sec.  14. 
All  in  Twp.  59,  R,  24,  containing  in  all  165^/^  acres,  and  to 
make  contract  therefor  in  my  name,  subject  to  the  condition 
hereinafter  named.  I  agree  to  accept  in  full  payment  of  said 
farm  the  sum  of  $3900.00  net  to  me,  &  cure  title.  In  payment 
of  the  above-mentioned  sum  net  to  me,    I    agree    to    accept 

$ All   (or  not  less  than  $ All)   cash.     I  would 

want  $500.00  to  bind  sale,  balance  March  1,  1906.     I  agree  to 
give  possession  of  said  premises  Mar.  1-1906. 

"I  agree  in  case  of  sale  to  give  purchaser  a  general  war- 
ranty deed  to  the  above  described  premises,  and  to  furnish 
him  a  complete  abstract,  which  shall  show  a  fee  simple  title 
in  me. 

* '  This  authority  is  irrevocable  for  a  period  of  30  days  from 
its  date,  after  which  it  can  be  terminated  ®^*  by  giving  notice 
in  writing  of  the  intention  to  withdraw. 

**  Witness  my  hand  at  Wagon  Road  date  April  25,  1905. 

*'J.  B.  HURST, 

"Owner." 

The  second  part  reads: 

"May  9,  1905. 

"Received  of  B.  J.  Meek  $500.00,  in  part  payment  of  my 
land  situated  in  Livingston  county,  Missouri,  consisting  of 
1651/2  acres,  in  compliance  with  contract  entered  into  by  me 
on  the  25th  day  of  April,  1905. 

"J.  B.  HURST." 

For  convenience,  that  part  of  the  contract  headed,  "Au- 
thority to  Sell,"  of  date  April  25,  1905,  will  be  called  "A"; 
and  the  receipt  of  date  May  9,  1905,  "B." 

The  bill  is  not  drawn  on  the  theory  there  was  an  oral  con- 
tract between  plaintiff  and  defendant  relating  to  the  purchase 
of  real  estate,  followed  by  such  possession  in  (or  performance 
by)  the  vendee,  or  payment  in  whole  or  in  part,  or  valuable 
improvements  made,  as  would  operate  to  take  the  case  out  of 
the  statute  of  frauds  and  perjuries.  Nor  is  it  drawn  on  the 
theory  that  the  written  contracts  were  modified  by  an  after 
oral  agreement  accompanied  by  such  possession  and  perform- 
ance, etc.,  as  would  take  the  case  out  the  statute  of  frauds  and 
perjuries.  CJontra,  the  bill  is  drawn  on  the  theory  that  the 
whole  contract  was  in  writing,  and  consisted  of  A  and  B. 
The  pleader's  construction  of  the  written  contract  is  set  forth 
in  the  bill  to  be  that  plaintiff  had  an  option  to  buy  the  land 
for  a  period  of  thirty  days  from  April  25,  1905,  and  that 
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defendant  desired  '*to  sell  the  land  to  plaintiff  or  to  place  the 
same  in  his  hands  for  sale, ' '  and  to  that  end  executed  A ;  that 
on  May  9,  1905,  it  ^^^  was  agreed  that  plaintiff  should  buy, 
and  to  that  end  defendant  executed  B ;  that  plaintiff  thereby 
made  his  choice  under  A  to  buy  in  his  own  proper  person. 
The  pleader  next  assumed  that  his  pleaded  construction  of  A 
and  B  Avas  correct,  and,  on  that  assumption,  charges  in  his 
bill  that  defendant,  under  the  terms  of  A  and  B,  was  bound 
to  make  him  a  good  and  sufficient  warranty  deed  on  making 
full  payment.  He  then  avers  a  tender  of  the  full  contract 
price  on  JMarch  1,  1906 ;  also,  that  prior  to  that  time,  to  wit, 
four  days  after  the  receipt  of  the  cash  payment,  defendant 
repudiated  the  contract,  refused  to  make  a  deed,  and  tendered 
back  to  him,  plaintiff,  the  cash  payment,  whereupon  plaintiff 
then  and  there  tendered  the  balance  of  the  purchase  price  and 
demanded  a  deed,  which  demand  and  tender  defendant  re- 
fused. 

That  we  have  put  the  right  construction  on  plaintiff's  bill 
is  evidenced  by  the  following  excerpt  from  his  counsel's  brief, 
viz. : 

"Defendant  is  the  owner  of  the  165^^  acres  situate  in  sec- 
tion fourteen,  township  59,  range  24,  in  Livingston  county, 
Missouri.  On  April  25,  1905,  he  entered  into  a  contract  with 
plaintiff  for  the  sale  of  said  land  for  the  sum  of  $3900;  $500 
to  be  paid  in  cash  and  the  remainder,  $3400  to  be  paid  on 
March  1,  1906,  and  on  May  9,  1905,  plaintiff,  in  compliance 
with  the  terms  of  said  original  contract,  paid  defendant  the 
$500  which  was  to  be  paid  in  cash,  and  defendant  executed 
his  written  receipt  therefor,  which  receipt  shows,  in  connec- 
tion with  said  original  contract,  that  defendant  is  the  seller 
of  said  land ;  that  plaintiff  is  the  purchaser  thereof,  and  that 
said  $500  was  paid  on  said  land  in  compliance  with  said 
original  contract,  made  April  25,  1905." 

The  foregoing  is  enough  of  the  record  to  pass  upon  the 
demurrer. 

*****  1.  Absent  any  express  averment  of  surprise,  misrepre- 
sentation or  other  form  of  fraud,  or  that  the  mistake  was  a 
mistake  of  fact  mutual  to  both  parties  to  the  contract  or  an 
averment  from  which  mutuality  could  be  fairly  inferred,  the 
bill  did  not  state  a  cause  of  action  in  equity  for  the  reforma- 
tion of  a  contract  on  the  ground  of  mistake;  for  it  is  the 
general  doctrine  of  equity  that  a  mistake  common  to  both  is 
an  indispensable  element  to  the  reformation  of  a  contract: 
1  Story's  Equity  Jurisprudence,  13th  ed.,  sec.  155;  Castleman 
V.  Castleman,  184  Mo.  432,  83  S.  W.  757 ;  Benn  v.  Pritchett, 
163  Mo.  560,  63  S.  W.  1103;  Williamson  v.  Brown,  195  Mo. 
313,  93  S.  W.  791. 

Mutuality  might  arise  from  the  fact  that  the  mistake  was 
the  mistake  of  a  scrivener  who  acted  as  mutual  agent  of  both 
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parties  in  drafting  the  contract — but  plaintiff 's  bill  is  dark  on 
that  score. 

It  may  be  conceded  to  appellant  that  by  the  same  suit  in 
equity  a  contract  may  be  reformed  and  also  specifically  en- 
forced, but  reformation  will  not  go,  and  the  bill  will  be  bad 
in  that  regard  unless  elements  necessary  to  the  application 
of  that  equitable  doctrine  are  pleaded  as  grounds  for  the 
relief. 

2.  But  the  question  of  reformation  is  not  decisive  of  the 
case;  for  we  take  it  as  accepted  doctrine  that  a  vendee  (at  his 
option)  may  have  specific  performance  of  that  part  of  the 
contract  susceptible  of  specific  performance  whenever  a  decree 
can  go,  which,  in  the  sound  discretion  of  the  chancellor,  will 
do  rounded  equity  between  parties  litigant. 

Attending  to  the  sufficiency  of  the  bill  in  stating  a  cause 
of  action  for  specific  performance,  we  conclude  the  demurrer 
was  well  taken.     This  because : 

(a)  For  the  purposes  of  a  demurrer,  all  allegations  (not 
absurd  or  impossible)  of  substantive  fact  well  pleaded  are 
talcen  as  true.  But  this  doctrine  goes  hand  in  hand  with  an- 
other, viz.,  that  for  the  purposes  of  a  demurrer  these  allega- 
tions of  the  bill  announcing  ^^"^  mere  conclusions  of  law  are 
not  admitted;  and,  akin  to  the  last  proposition,  there  is  an- 
other, viz.,  that  the  pleader's  construction  and  interpretation 
of  a  written  instrum.ent  lying  at  the  root  of  his  cause  of  action 
and  set  forth  in  the  bill  are  not  taken  as  true  on  demurrer. 
To  the  contrary,  it  is  for  the  court,  not  the  pleader,  to  put  a 
construction  upon  an  unambiguous  and  entire  contract 
pleaded  as  the  basis  of  recovery  or  relief,  as  here.  We  have 
so  lately  and  fully  ruled  this  question  in  Donovan  v.  Boeck, 
217  Mo.  70,  116  S.  W.  543,  that  further  exposition  is  out  of 
place.  This  is  a  typical  case  calling  for  the  application  of 
that  doctrine. 

(b)  Applying  it,  we  deem  the  interpretation  put  upon  A 
by  the  pleader  is  a  strained  one ;  construed  by  its  terms  and 
plain  intendment,  it  is  bare  of  any  element  giving  plaintiff 
an  option  to  buy  defendant's  land.  There  is  no  word  in  it 
showing  their  minds  met  on  that  proposition.  A  is  obviously 
a  power  of  attorney,  irrevocable  for  thirty  days,  authorizing 
plaintiff,  as  defendant's  agent,  to  sell  the  land  and  to  contract 
for  such  sale  with  a  procured  buyer  in  the  name  of  defendant, 
binding  defendant  to  accept  a  partial  cash  payment  of  $500 
as  earnest-money,  or  all  cash,  furnish  an  abstract  showing  a 
fee  simple  title,  and  make  a  general  warranty  deed  on  pay- 
ment of  the  balance  of  the  agreed  net  price  by  March  1,  1906. 
In  other  words,  the  confidential  relation  of  principal  and 
agent  was  created  between  plaintiff  and  defendant ;  and,  since 
no  man  can  contract  with  himself,  that  relation  forbade  the 
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use  of  the  authority  to  sell  to  consummate  a  purchase  in  his 
own  person. 

Unquestionably  that  fiduciary  relation  could  be  brought 
to  an  end,  and,  in  that  event.  Hurst  and  his  sometime  agent 
could  deal  in  relation  to  the  subject  matter  at  arm's  length 
and  make  any  new  valid  contract  they  saw  fit  to  make,  but 
there  is  no  allegation  of  that  sort  in  plaintiff's  bill.  It  does 
not  allege  that  ®®*  the  relation  of  principal  and  agent,  once 
existing,  had  come  to  an  end;  nor  does  it  allege  a  new  con- 
tract in  that  the  agent  made  all  disclosures  to  his  principal 
by  giving  him  the  benefit  of  full  information,  and  that  the 
principal  elected  to  deal  with  the  agent  as  purchaser  under  a 
valid  contract  then  entered  into.  To  the  contrary,  this  plain- 
tiff alleges  (and  plants  himself  upon  the  proposition  in  his 
brief)  that  the  instrument  called  A,  in  and  of  itself,  gave  him 
an  option  to  purchase,  and  that  he  acted  on  such  option  as  of 
clear  legal  right.  In  that  view  of  the  case  plaintiff's  learned 
counsel  must  be  held  to  contend,  in  effect,  that  if  Mr.  Meek, 
as  agent  of  Hurst,  had  entered  into  a  written  contract  with 
himself  as  the  other  contracting  party,  it  would  not  have  been 
contrary  to  good  morals,  but  would  have  been  in  compliance 
with  the  terms  of  A — a  position  bad  in  morals  and  law,  and 
which  learned  counsel  would  concede  to  be  bad  when  baldly 
stated  as  above. 

We  are  of  the  opinion  that  under  the  allegations  of  this 
bill  the  payment  and  receipt  evidenced  by  B  were  in  pursu- 
ance of  the  authority  given  in  A,  which  in  turn  implies  and 
presupposes  that  plaintiff  had  sold  to  a  third  party  and  re- 
ceived $500  to  bind  the  bargain. 

The  doctrine  of  the  law  that  forbids  an  agent  to  buy  from 
or  sell  to  himself  is  not  based  on  the  idea  that  such  deal  in 
dirt  is  necessarily  (to  speak  colloquially)  a  "dirty"  deal — 
that  is  to  say,  resulted  in  an  injury  to  or  a  fraud  upon  the 
principal.  But,  it  is  rather  based  on  the  idea  of  closing  the 
door  to  the  temptation  to  commit  fraud.  It  tends  to  keep  the 
agent's  eye  single  and  clear  to  the  rights  and  welfare  of  his 
principal.  To  allow  one  acting  in  the  fiduciary  relation  of 
agent  to  buy  from  or  sell  to  himself  is  a  solecism  in  the  realm 
of  law ;  for  the  moral  stamina  of  the  average  man  is  inade- 
quate to  preserving  a  fine  glow  of  fidelity  to  his  trust  and 
confidential  relation  in  such  transaction;  and  ^^^  the  inter- 
diction is  enforced  with  a  strong  hand  in  courts  of  justice: 
Montgomery  v.  Hundley,  205  Mo.  138,  103  S.  W.  527,  11  L. 
R.  A.,  N.  S.,  122 ;  Moore  v.  Mandlebaum,  8  Mich.  433 ;  Grum- 
lev  V.  Webb,  44  Mo.  444,  100  Am.  Dec.  304 ;  Evans  v.  Evans, 
196  Mo.  1,  93  S.  W.  969. 

Under  A  plaintiff  had  the  right  to  collect  the  first  cash 
payment,  he  having  power  to  contract  on  condition  that  $500 
be  paid  simultaneously  to  bind  the  bargain.     Receipt  B  com- 
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ports  with  that  idea.  It  is  impossible  to  read  it  as  constituting 
a  binding  contract  in  and  of  itself  between  plaintiff  and  de- 
fendant enforceable  in  a  court  of  equity.  Accordingly,  to 
entitle  plaintiff  to  specific  performance  he  must  connect  that 
receipt  with  the  power  of  attorney  A  and  make  one  contract 
of  the  two  instruments.  He  undertook  to  do  that,  but  to  do 
so  puts  a  construction  upon  that  power  of  attorney  its  terms 
do  not  import. 

The  ruling  below  on  the  demurrer  was  well  enough.     The 
judgment  is  affirmed.     My  brethren  all  concur  in  these  views. 


The  Eeformntion  of  Contracts  is  the  subject  of  a  note  to  Williams 
V.  Hamilton,  65  Am.  St.  Eep.  481.  As  to  what  mistakes'  in  written 
instruments  equity  will  correct,  see  the  note  to  Steinmeyer  v.  Schroep- 
pel,  117  Am.  St.  Eep.  227.  Ordinarily  to  warrant  the  reformation  of 
a  written  instrument  upon  the  ground  of  mistake,  it  must  be  clearly 
shown  that  the  mistake  was  common  to  both  parties,  and  that  the 
instrument  does  not  express  the  agreement  as  understood  by  either: 
Parker  v.  Carter,  91  Ark.  162,  134  Am.  St.  Rep.  60. 

In  a  Suit  for  tlie  Specific  Enforcement  of  a  Contract,  a  Demurrer 
to  the  complaint  admits  the  existence  of  such  contract,  but  not  the 
construction  placed  thereon  by  the  plaintiff:  Ryan  v.  McLane,  91  Md. 
175,  80  Am.   St.  Rep.  438. 

Although  a  Demurrer  to  a  Complaint  Admits  All  the  Facts  Alleged 
which  are  not  in  their  nature  improbable  or  impossible,  and  such  in- 
ferences as  may  be  fairly  drawn  from  them,  it  does  not  admit   any 
of  the  conclusions  of  fact  or  law  averred,  nor  any  construction  put 
bv  the  pleader  upon  the  instrument  pleaded:  Park  &  Sons  Co.  v.  Nat. 
Drug2;ists'   Assn.,    175    N.   Y.    1,   96    Am.    St.    Eep.    578;    Roberson   \ 
Rochester   Folding   Box    Co.,   171   N.   Y.   538,   89   Am.   St.    Rep.    828 
Greefif  v.  Equitable  Life  Assur.  Sbc,  160  N.  Y.  19,  73  Am.  St.  Rep, 
659;   Sutherland  v.  Sutherland,  102  Iowa,  535,  63  Am.  St.  Rep.  477 
Southern  Ry.  Co.  v.  Covenia,   100   Ga.  46,  62  Am.  St.  Eep.  312;   Mc' 
Phail  V.  People,   160  111.   77,  52   Am.   St.   Eep.   306;   American   Water 
Works  Co.  V.  State,  46  Neb.  194,  50  Am.  St.  Eep.  610;  Peake  v.  Buell, 
90  Wis.  508,  48  Am.  St.  Rep.  946;  Longshore  Printing  Co.  v.  Howell, 
26  Or.  527,  46  Am.  St.  Eep.  640. 


SHELTON  V.  FRANKLIN. 

[224  Mo.  342,  123  S.  W.  1084.] 

APPEAL— Raising  Constitutional   Question  for  First  Time. — 

The  constitutionality  of  a  local  statute  authorizing  entries  in  "Carle- 
ton's  Abstracts"  to  be  used  as  evidence  of  title  should  be  raised 
when  the  law  is  offered  as  a  link  in  the  testimony.  It  will  not  be 
considered  for  the  first  time  on  appeal,     (p.  541.) 

APPEAL — Objection  to  Testimony  for  First  Time. — When  en- 
tries from  "Carleton's  Abstracts"  are  read  in  evidence  to  show  title, 
and  no  objections  are  made  or  exceptions  saved  at  the  time,  an  objec- 
tion to  their  admissibility  comes  too  late  on  appeal,     (p.  541.) 

CHAMPERTY — Contract  to  Recover  Land  for  a  Part  Theroof. 
A  contract  authorizing  an  attorney  to  recover  all  the  lauds  he   can 
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for  his  client,  and  ajp-eeing  to  pay  him  "for  the  service  one-half 
of  the  land"  he  recovers,  nothing  being  said  as  to  costs  and  the  at- 
torney making  the  cost  bond,  is  not  champertous.     (p.  542.) 

APPEAL — Theory  of  Parties  Below  must  be  Adhered  to. — If 
both  parties  at  the  trial  treated  an  action  as  a  direct  rather  than  a 
collateral  attack  upon  a  tax  sale  or  deed,  the  case  must  proceed  on 
that  theory  on  appeal,     (p.  543.) 

QUIETING  TITLE — Commingling  Causes — ^Waiver  by  not 
Demurring. — If  there  is,  in  a  petition  and  prayer,  a  commingling  of 
things  usually  stated  in  a  petition  under  section  650  of  the  Eevised 
Statutes  to  quiet  title,  and  what  may  be  called  matter  of  allegation 
usually  stated  in  an  equitable  action  to  quiet  title  or  to  remove  cloud 
from  title,  the  defect  is  patent  and  is  waived  if  no  demurrer  is  filed, 
(p.  543.) 

TAX  SALE. — A  Petition  as  a  Bill  to  Cancel  a  Tax  Deed,  though 
insufficient  if  it  had  been  attacked  at  the  trial,  may  be  sufficient 
after  judgment  and  aided  by  the  answer,     (pp.  543,  544.) 

TAX  SALE — Attack  upon  Sale  En  Masse. — A  sale  by  the  sheriff 
of  land  for  taxes,  without  dividing  it  as  directed  by  statute,  may  be 
attacked  by  timely  motion  in  the  original  action,  or  by  a  suit  in 
equitv  filed  within  a  reasonable  time  to  set  aside  the  deed.  (pp.  544, 
546.)' 

TAX  SALE — Subsequent  Bona  Fide  Purchaser. — That  the  rec- 
ord of  a  sheriff's  deed  is  notice  to  a  subsequent  purchaser  that  the 
land  was  not  subdivided  at  the  sale  as  directed  by  statute  is  not 
notice  to  him  of  consequent  damages  to  the  owner  authorizing  a  suit 
to  cancel  the  deed.     (p.  545.) 

EQUITY. — Instructions  have  No  Place  in  Equity  Cases,  and  the 
supreme  court  is  not  bound  thereby,     (p.  545.) 

EXECUTION — ^Attack  upon  Sale  When  the  Judgment  is 
Valid.- — Tlie  validity  of  an  execution  sale  and  deed  may  be  attacked 
although  there  is  a  valid  judgment,     (p.  545.) 

TAX  SALE — Setting  Aside  Because  in  Solido. — A  bill  to  can- 
cel a  tax  deed  because  the  sheriff  sold  the  land  en  masse,  if  brought 
against  the  purchaser  at  the  sale,  need  not  allege  notice  that  the 
property  was  so  sold,  but  if  brought  against  a  subsequent  grantee, 
it  should  allege  that  he  had  notice  of  the  act  of  the  sheriff,  for  with- 
out it  he  becomes  an  innocent  purchaser,     (p.  546.) 

CANCELLATION  OF  INSTRUMENT— Void  or  Voidable 
Deed. — There  is  no  occasion  for  equitable  relief  from  a  deed  void  on 
its  face,  because  it  convicts  itself  and  casts  no  cloud  upon  the  title. 
It  is  on  the  theory  that  a  deed  is  voidable  only  that  a  bill  in  equity 
will  lie.     (p.  546.) 

TAX  SALE — Validity  of  Deed  When  Sale  is  in  Solido. — A 
sheriff's  deed  selling  land  for  taxes  in  solido,  when  the  statute  directs 
a  division,  is  not  void  but  only  voidable,     (pp.  546,  547.) 

TAX  SALE — Effect  of  Sale  En  Masse  Contrary  to  Statute. — 
A  statute  requiring  an  officer  in  selling  property  to  divide  it  if  sus- 
ceptible of  division  is  directory.  It  allows  him  some  discretion,  an 
abuse  of  which  may  be  reviewed  by  the  court,  either  upon  motion  or 
direct  attack  by  bill  in  equity  made  in  seasonable  time.  An  abuse 
of  his  discretion  by  a  sale  in  solido  is  only  an  irregularity,  which  may 
render  the  deed  and  sale  voidable  but  not  void.     (p.  547.) 

TAX  SALE — Bill  to  Set  Aside  Because  En  Masse. — In  order  to 
set  aside  a  sheriff's  deed  for  taxes  on  the  ground  that  he  sold  the 
land  en  masse,  the  plaintiff  must  show  a  sale  in  solido,  that  the  sale 
was  an  abuse  of  the  discretion  lodged  with  him,  consequent  damage 
and  injury  to  the  debtor,  seasonable  application  for  redress,  and,  as 
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against  a  subsequent  grantee,  notice  of  the  officer's  wrongful  acts, 
(p.  546.) 

TAX  SALE — Presumption  in  Favor  of  Sale  En  Masse. — It  is 
presumed  that  the  sheriff,  in  conducting  a  tax  sale,  divided  the  prop- 
erty as  directed  by  statute  and  did  not  sell  en  masse,     (p.  548.) 

TAX  SALE — Recital  in  Deed  of  Sale  En  Masse. — A  recital  in 
a  sheriff's  deed  for  taxes,  showing  that  the  land  was  sold  to  one 
purchaser,  does  not  raise  a  presumption  that  the  sale  was  en  masse, 
(p.  548.) 

TAX  SALE — Evidence  of  Execution. — The  Prima  Facie  proof 
afforded  by  recitals  in  a  tax  deed  as  to  issuance  of  execution  is' 
overcome  by  contrary  evidence  afforded  by  entries  in  the  execution 
docket  required  to  be  kept  by  statute,     (p.  550.) 

TAX  SALE — Absence  of  Execution. — In  a  Direct  Attack  in 
equity  upon  a  tax  deed,  the  absence  of  an  execution  to  sustain  the 
sale  should  be  pleaded  to  be  available,     (p.  550.) 

TAX  SALE — ^Recitals  in  Deed  as  to  Execution. — The  statutes 
do  not  require  a  tax  deed  to  contain  recitals  as  to  the  date  of  the 
levy  of  execution.  Hence  an  error  in  such  recitals  does  not  invalidate 
the  deed.     (p.  551.) 

TAX  SALE. — ^Unfilled  Blanks  in  a  Tax  Deed,  referring  to  mat- 
ters not  required  by  statute  to  be  incorporated  in  the  deed,  are  mere 
surplusage  and  harmless,     (p.  551.) 

APPEAL — Examination  of  Evidence. — "Where  a  petition  is  con- 
strued as  a  bill  to  cancel  a  tax  deed,  rather  than  a  collateral  pro- 
ceeding, the  court  on  appeal  may  examine  the  evidence  and  reach 
its  own  conclusions  as  to  what  should  be  the  decree  entered, 
(p.  551.) 

John  A.  Hope,  Martin  L.  Clardy  and  Oliver  &  Oliver,  for 

the  appellant. 

C.  G.  Shepard,  Sam  J.  Corbett  and  Duncan  &  Bragg,  for 
the  respondent. 

^®*  GRAVES,  J.  This  case  reached  the  court  in  bank  on 
an  opinion  filed  in  division  1  by  the  writer,  which  opinion 
was  concurred  in  by  all  the  judges  then  present.  Motion  for 
rehearing  was  filed,  and  upon  consideration  the  writer  was 
considerably  shaken  in  the  views  he  had  expressed  in  the 
divisional  opinion,  and  the  motion  was  sustained  and  the  cause 
sent  to  the  court  in  bank  on  account  of  the  grave  character 
of  several  questions  passed  upon  in  the  divisional  opinion, 
and  to  the  end  that  further  light  might  be  gathered  from  a 
reargument  of  the  case. 

In  course  of  time  it  was  reargued  and  submitted  and  after 
consultation  again  assigned  to  the  writer  for  disposition. 
Since  said  time,  however,  several  other  cases  involving  simi- 
lar questions  have  been  argued.  The  facts  necessary  to  a 
disposition  of  the  case  are  brief,  although  the  case  is  bristling 
with  points.     Going  to  the  facts : 

The  petition  up  to  a  certain  point  is  the  usual  one  filed 
under  section  650.  By  this  we  do  not  want  to  be  understood 
as    condemning  this  form  of  petition.     After  alleging  that 
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plaintiff  is  the  owner  in  fee  simple  of  the  property,  and  that 
defendant  claimed  some  adverse  interest,  the  petition  then 
avers: 

"That  the  defendant  claims  some  title,  estate  or  interest 
in  and  to  said  premises,  the  nature  and  character  of  which 
claim  is  unknown  to  plaintiff,  and  cannot  ^^^  be  described 
herein;  unless  it  be  that  defendant  claims  through  a  certain 
sheriff's  deed  for  taxes,  dated  the  tenth  day  of  September, 
1897,  and  recorded  in  book  A  at  page  101,  of  the  deed  rec- 
ords of  Pemiscot  county,  Missouri. 

"Plaintiff  further  states  and  avers  that  said  tax  deed 
should  be  held  void  and  of  no  effect  for  the  following  reasons : 
"Whereas,  the  law  commands  the  sheriff,  when  selling  lands 
for  taxes,  to  divide  such  land  and  sell  only  so  much  thereof 
as  will  be  sufficient  to  satisfy  said  taxes  and  costs,  the  sheriff 
wholly  disregarded  his  duty  in  selling  said  lands,  and  failed 
to  divide  said  lands  as  he  was  by  law  commanded,  but  sold 
all  of  the  above  lands  in  bulk  for  the  sum  of  thirty-seven 
dollars.  That  the  amount  of  taxes  against  said  lands  were 
only  four  dollars  and  sixty-six  cents,  and  that  said  lands  were 
susceptible  of  being  subdivided  into  two  divisions  of  forty 
acres  each,  either  of  which  subdivisions  would  have  brought 
more  than  said  taxes  together  with  the  interest  and  costs  of 
said  suit.  Plaintiff  further  states  that  said  lands  at  date  of 
sale  by  said  sheriff  were  reasonably  worth  the  sum  of  eight 
hundred  dollars,  and  had  said  sheriff  complied  with  the  law 
in  making  said  sale  and  have  sold  only  one  subdivision  of 
said  land,  there  would  have  been  left  to  plaintiff  one-half  of 
said  land  after  the  taxes,  interest  and  cost  had  been  paid  out 
of  the  subdivision  so  sold. 

"That  said  deed  should  be  held  void  for  the  further  rea- 
son that  said  deed  does  not  state  the  amount  of  taxes  for  the 
different  years  for  which  the  same  was  sold. 

"Plaintiff  further  states  that  said  deed  should  be  held  void 
for  reason  that  it  shows  upon  its  face  that  no  levy  was  ever 
made  on  said  lands  prior  to  the  date  of  the  pretended  sale. 

"Plaintiff  here  and  now  offers  to  pay  to  defendant,  J.  E. 
Franklin,  ])y  him  or  his  grantors  paid  for  said  lands,  at  said 
sheriff's  sale,  together  with  whatever  ^^^  taxes  they  have  paid 
on  said  lands,  with  interest  thereon  since  the  date  of  said 
sale." 

Prayer  is  in  usual  form  to  ascertain  and  determine  title, 
save  and  except  that  it  asks  for  the  cancellation  of  the  sher- 
iff's deed  mentioned  as  aforesaid. 

By  answer  the  defen^nt  denies,  generally  the  charges  of 
the  petition  and  avers  the  ownership  of  the  land  to  be  in  him. 
There  are  also  specific  answers  as  to  the  charges  made  against 
this  sheriff's  deed,  and  further  allegation  as  to  the  good  faith 
of  the  defendant  as  the  purchaser  from  William  Hunter,  the 
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purchaser  at  the  tax  sale.  The  answer  further  pleads  es- 
toppel in  that  great,  permanent  and  valuable  improvements 
had  been  by  him  made,  with  the  knowledge  of  plaintiff.  The 
next  substantial  portion  of  the  answer  charges  that  this  suit 
is  being  prosecuted  under  a  champertous  contract. 

Eeplication,  general  denial. 

The  trial  resulted  in  judgment  for  plaintiff  as  to  the  title 
to  the  land  and  specifically  as  to  the  cancellation  of  the  sher- 
iff's deed  aforesaid.  Also  decreed  that  defendant  was  entitled 
to  lien  for  fifty-three  dollars  and  seventy-six  cents  taxes  paid. 
From  such  judgment  appeal  was  duly  taken,  and  thereby 
the  troubles  are  here.  The  evidence,  so  far  as  required,  will 
be  noted  in  the  consideration  of  the  points  made.  Thus  far, 
this  sufficiently  states  the  case. 

1.  (a)  The  first  question  urged  by  appellant  is  the  invalidity 
of  a  legislative  act  approved  March  28,  1901,  which  act  au- 
thorizes entries  made  in  "Carleton's  Abstracts"  to  be  used 
as  evidence  of  title  in  Pemiscot  county.  This  act  is  chal- 
lenged as  being  violative  of  that  portion  of  section  53,  article 
4,  Missouri  constitution  of  1875,  which  provides:  "The  Gen- 
eral Assembly  shall  not  pass  any  local  or  special  law  .... 
changing  the  rules  of  evidence  in  any  judicial  proceeding  or 
inquiry  before  courts,"  etc.  The  act  complained  of  ^^"^  was 
passed  in  strict  conformity  with  the  terms  of  section  54,  ar- 
ticle 6,  of  the  constitution,  which  prescribes  the  method  of 
enacting  local  or  special  laws.  It  is  urged  that  the  federal 
court  of  the  eastern  division  of  the  eastern  district  of  Missouri 
has  held  said  statute  violative  of  the  provision  above  quoted, 
and  that  the  bar  of  southeast  Missouri  have  so  recognized  this 
unconstitutionality,  and  that  to  obviate  this  unconstitution- 
ality, and  recognizing  this  unconstitutionality,  the  legislature 
passed  a  general  law  in  1907  to  meet  the  emergency  of  this 
special  law:   Laws  1907,  p.  271. 

The  plaintiff  offered  this  special  law  in  evidence,  and  it 
was  admitted  without  objection.  The  unconstitutionality 
thereof  was  not  urged  in  the  court  below,  and  is  raised  for 
the  first  time  here.  The  question  should  have  been  urged 
when  the  law  was  offered,  as  objections  are  made  to  other 
classes  of  evidence.  This  local  law  was  but  a  link  of  testi- 
mony. For  this  reason  the  constitutionality  of  that  act  is  not 
before  us  in  this  record. 

(b)  A  further  sufficient  answer  would  be  that  the  abstract 
of  record  fails  to  show  that  appellant  made  any  objections 
to  the  entries  from  Carleton's  Abstracts  being  read  as  evi- 
dence of  title  in  the  case.  Having  been  read  for  the  purpose 
of  showing  title,  and  no  objections  made  or  exceptions  saved 
at  the  time,  such  objection  comes  too  late  when  made  for  the 
first  time  in  this  court.  The  plaintiff,  as  appears  from  the 
abstract  of  record,  offered  in  evidence  this  act  of  1901,  and 
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no  objection  was  made  as  to  its  admission  in  evidence.  But, 
be  this  latter  as  it  may,  when  appellant  permitted  the  respond- 
ent, in  making  his  case  of  title,  to  read  seven  entries  from 
Carleton's  Abstracts  showing  a  perfect  chain  of  title  from 
the  government  to  respondent,  without  objection,  he  is  cer- 
tainly estopped  here.  Both  sides  were  then  proceeding  upon 
the  theory  that  such  entries  were  evidence  of  title.  By  this 
theory  they  are  bound  in  this  court. 

^^^  2.  Another  charge  and  complaint  made  by  appellant  is 
that  the  suit  is  being  prosecuted  under  a  charapertous  con- 
tract. There  seems  to  have  been  some  correspondence  be- 
tween respondent  and  C.  E.  Bragg  concerning  this  and  other 
lands  which  he  claimed  to  own  in  Pemiscot  county.  Of  this 
correspondence  only  one  letter  found  its  way  into  the  record. 
This  letter  reads: 

"October  10,  1904,  Stamford,  Ky. 

"Dear  Sir:  In  reply  to  your  favor  of  October  7th  I  author- 
ize you  to  recover  all  you  can  of  my  lands  in  Pemiscot  county. 
Mo.,  and  I  agree  to  pay  you  for  the  service  one-half  of  the 
land  you  recover.  Very  truly  yours,  etc., 

"WM.  SHELTON." 

One  other  letter  was  found,  but  being  dated  after  the  em- 
ployment of  counsel,  the  claim  that  it  was  a  privileged  com- 
munication was  interposed  and  sustained.  From  the  evi- 
dence it  appears  that  counsel  for  respondent  made  the  cost 
bond  given  at  the  institution  of  the  suit,  and  Mr.  Bragg,  who 
was  called  by  the  appellant  as  a  witness,  said  that  they 
made  the  bond  for  their  client,  because  they  knew  that  he 
was  good  for  costs.  That  they  had  made  similar  cost  bonds 
for  clients  in  perhaps  a  hundred  other  cases.  Bragg  further 
testified  that  there  was  no  correspondence  whatever  in  regard 
to  the  costs.  This  is  the  evidence  upon  this  question.  Un- 
der such  evidence  the  trial  court  could  not  have  held  the 
contract  champertous,  even  if  it  be  said  that  champerty  in  a 
contract  not  involved  in  the  suit  could  affect  the  case.  Concede 
that  there  was  champerty  in  the  contract  of  the  employment 
of  counsel,  could  such  affect  the  real  issues  of  the  case?  We 
leave  our  own  query  unanswered,  because  of  what  we  first 
stated,  i.  e.,  that  under  the  evidence  this  contract  is  not  cham- 
pertous. 

3.  A  vital  question  in  this  ease  is  the  validity  of  the  tax 
deed.  Respondent  contends  that  by  his  petition  there  is  made 
out  a  direct  attack  upon  this  tax  ^^*  deed,  whilst  appellant 
proceeds,  in  this  court,  upon  the  theory  that  the  attack  upon 
the  tax  deed  is  in  a  collateral  proceeding.  It  will  be  ob- 
served that  the  petition  does  charge  that  this  tax  deed  should 
be  held  void,  and  assigns  some  three  reasons  therefor.  The 
answer  avers,  among  other  things,  that  if  the  sale  was  in  fact 
made  in  bulk,  "such  sale  did  not,  and  does  not,  render  the 
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same  invalid  nor  entitle  plaintiff  to  have  it  set  aside,  because 
the  said  purchase  price  of  thirty-seven  dollars  was  more  than 
said  land  was  worth  at  the  time  of  said  sale.  That  said  land 
could  not  have  been  subdivided  and  sold  at  that  time  for 
more  than  thirty-seven  dollars  nor  for  more  than  the  taxes 
and  costs  adjudged  against  it  in  said  tax  proceedings.  That 
said  land,  whether  sold  in  subdivisions  or  as  one  tract,  was 
not  worth  more  than  the  amount  of  said  taxes  and  costs,  and 
could  not,  and  would  not,  have  sold  for  more  than  said  thirty- 
seven  dollars." 

It  then  appears  that  both  parties  introduced  evidence  upon 
the  question  of  value.  From  this  and  other  portions  of  the 
answer,  and  from  the  conduct  of  the  parties  upon  the  trial, 
it  clearly  appears  that  both  parties  treated  this  action  as  one 
directly  attacking  the  tax  deed.  Thus  in  one  part  of  the  an- 
swer the  defendant  says:  "Answering  further,  defendant 
says  that  he  is  now,  and  was  at,  and  long  prior  to,  the  be- 
ginning of  this  suit  in  actual  possession  of  said  land,  and 
that  if  plaintiff  has  any  claim  thereto,  he  has  an  adequate 
remedy  at  law,  and  has  no  right  to  maintain  this  suit  in 
equity,  and  defendant  again  prays  judgment."  In  another 
portion  it  is  said:  "And  further,  that  there  is  a  misjoinder 
of  causes  of  action  in  plaintiff's  petition,  in  that  he  has  in- 
termingled in  the  same  petition  and  in  one  count  thereof  pre- 
tended actions  to  remove  a  cloud  on  his  alleged  title,  to  set 
aside  said  tax  sale,  and  also  statutory  action  to  quiet  title." 

Having  so  treated  it  below,  the  case  must  proceed  here  upon 
that  theory.  It  is  true  that  the  failure  of  a  petition  to  state 
any  cause  of  action  at  all  may  be,  ^^'^  as  has  been  held,  raised 
for  the  first  time  here.  It  is  not  contended  here  that  a  cause 
of  action  of  some  kind  cannot  be  gathered  from  this  petition, 
but  appellant  says  that  it  is  under  section  650  and  is  not  a 
direct  proceeding.     Respondent  contra. 

There  is  in  the  petition  and  prayer  a  commingling  of  things 
usually  stated  in  a  petition  under  section  650  and  what  might 
be  called  matters  of  allegation  usually  stated  in  an  equitable 
action  to  quiet  title,  or  to  remove  cloud  from  title. 

Defendant  did  not  demur  to  this  petition.  Nor  by  motion 
was  it  attacked.  The  defect  was  patent  upon  the  face  of  the 
petition.  In  one  clause  of  the  answer  it  urged  that  there  is 
a  commingling  of  two  causes  of  action  in  one  count  of  the 
petition.  This  should  have  been  raised  by  demurrer  and  not 
by  answer.     A  failure  to  demur  waives  the  question. 

The  petition  as  a  bill  to  remove  cloud  from  title  is,  to  say 
the  least,  exceedingly  scant.  It  does  not  charge  actual  collu- 
sion and  fraud,  as  in  Teaman  v.  Lepp,  167  Mo.  61.  66  S.  W. 
957,  and  Gordon  v.  O'Neil,  96  Mo.  350,  9  S.  W.  920,  but  it 
does  charge  the  unlawful  act  of  the  sheriff  and  consequent 
injury.     The  petition  as  a  bill  to  cancel  the  deed,  whilst  prob- 
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ably  not  sufficient  if  it  had  been  attacked  below,  is,  we  think, 
sufiicient  after  judgment  in  view  of  the  answer  which  in  a  way 
aids  the  bill. 

We  shall  therefore  proceed  upon  the  theory  that  this  is  a 
direct  proceeding  attacking  this  sheriff's  deed.  There  are 
two  lines  of  cases  in  this  state — one  holding,  as  appellant  con- 
tends, that  this  deed  cannot  be  attacked  in  a  collateral  pro- 
ceeding, or  rather  that  it  might  be  sufficient  in  a  collateral 
proceeding ;  the  other  line  holds  that  the  sale  and  deed  made 
thereunder  are  subject  to  attack  and  review,  either  upon  a 
motion,  in  the  original  suit,  to  set  aside  the  sale,  or  in  a 
direct  proceeding  to  set  aside  the  deed.  The  authorities 
cited  by  appellant  are  of  the  former  class,  those  by  re- 
spondent of  the  latter  class.  It  is  urged  that  the  judgment 
358  jg  good,  and  this  may  be  granted.  The  present  proceed- 
ing does  not  attack  the  judgment,  but  only  goes  to  matters 
and  things  occurring  after  the  judgment. 

In  the  case  of  Yeaman  v.  Lepp,  167  Mo.  61,  66  S.  W.  957, 
we  said:  "Counsel  for  defendant  cite  Rector  v.  Hartt,  8  Mo. 
448,  41  Am.  Dec.  650  ^  Bouldin  v.  Ewart,  63  Mo.  330,  and 
Lewis  V.  Whitten,  112  Mo.  318,  20  S.  W.  617,  as  authority 
for  the  claim  that  the  provision  of  the  statutes  requiring  a 
sheriff  to  subdivide  a  tract  of  land  sold  under  execution  based 
upon  a  general  judgment  or  upon  a  special  judgment  for 
taxes  is  only  directory,  and  contend  that  the  failure  of  the 
sheriff  to  comply  with  the  statute  in  this  regard  does  not 
render  the  sale  void  or  affect  the  title  of  the  purchaser. 
Those  cases,  and  others  that  might  be  cited,  do  hold  that  such 
violation  of  duty  by  the  sheriff  does  not  render  the  sale  void 
so  that  the  title  conveyed  by  the  sale  can  be  attacked  collat- 
erally, but  those  cases  also  hold  that  the  sale  may  be  attacked 
directly  either  by  a  proper  motion  at  the  proper  time  in  the 
court  that  rendered  the  judgment  and  while  the  matter  is  still 
within  the  control  of  the  court,  or  by  a  bill  in  equity,  and  in 
this  way  the  sale  may  be  set  aside.  This  is  a  direct  proceed- 
ing in  equity,  and  hence  is  within  the  rule." 

In  a  case  attacking  the  sale  by  motion  in  the  original  case, 
State  V.  Elliott,  114  Mo.  App.  562,  90  S.  W.  122,  the  Kansas 
City  court  of  appeals,  through  Ellison,  J.,  said:  "Moreover, 
it  is  apparent  from  the  opinion  of  Marshall,  J.,  in  Yeaman 
V.  Lepp,  167  Mo.  61,  66  S.  W.  957,  that,  under  the  circum- 
stances in  this  case,  the  sheriff  should  not  have  sold  the  en- 
tire twenty  acres  of  land.  It  was  his  duty  to  sell  the  twenty 
acres  *or  so  much  thereof  as  would  satisfy  the  judgment  and 
costs.  The  case,  just  cited,  arose  under  the  statute  of  1889; 
but  as  that  and  the  present  statute  of  1899  are  alike  in  the 
respect  here  considered,  what  is  there  said  applies  to  the 
present  statute.  Besides,  by  reference  to  the  judgment  and 
execution,  the  sheriff  was  only  authorized  to  sell  so  much 
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^"^  of  the  land  as  would  satisfy  the  judgment.  The  result 
is  that  Ave  will  reverse  the  judgment  and  remand  the  cause, 
with  directions  to  the  trial  court  to  set  aside  the  execution 
sale." 

The  same  doctrine  is  announced  in  the  following  cases: 
Corrigan  v.  Schmidt,  126  Mo.  304,  28  S.  W.  874,  and  Gordon 
V.  O'Neil,  96  I\Io.  350,  9  S.  W.  920. 

Defendant  Franklin  pleads  that  he  purchased  for  a  valu- 
able consideration  and  bought  in  good  faith  with  no  knowledge 
of  the  alleged  defects  in  the  tax  proceeding,  thus  aiding  a 
defect  in  the  bill  in  this  regard.  Pie,  however,  does  not  take 
the  stand  as  a  witness  upon  this  question.  In  fact,  there  is 
no  oral  evidence  on  the  question.  The  sheriff's  deed  was  on 
record,  and  was  a  link  in  the  chain  of  defendant's  title. 
Plaintiff  claims  this  gave  defendant  notice  of  the  delinquen- 
cies of  the  sheriff.  Even  if  this  be  true,  a  point  we  discuss 
later,  yet  it  wouldn't  give  notice  of  any  consequent  damages 
to  the  plaintiff. 

It  is  true  the  trial  court  at  the  request  of  defendant  gave 
this  instruction:  ''The  court  further  declares  that  there  is  no 
evidence  in  this  cause  of  bad  faith  on  the  part  of  defendant, 
and  that  it  will  be  presumed  that  defendant's  purchase  of 
and  claim  to  own  said  land  was  and  is  in  good  faith." 

Instructions  have  no  place  in  equity  cases,  and  this  court 
is  not  bound  thereby.  This  declaration  says,  however,  that 
there  was  no  evidence  of  bad  faith,  but  says  nothing  about 
what  knowledge  or  notice  the  defendant  may  have  had  of 
the  alleged  defects  in  the  tax  proceeding.  Defendant  being 
a  subsequent  grantee  and  not  the  purchaser  at  the  tax  sale, 
notice  of  the  unlawful  and  wrongful  conduct  of  the  sheriff 
should  ha,ve  been  brought  home  to  him:  Corrigan  v.  Schmidt, 
126  Mo.  304,  28  S.  W.  874;  2  Freeman  on  Executions,  3d  ed., 
p.  1709. 

360  4  "Whilst  we  have  said  that,  owing  to  the  conduct  of 
the  parties  in  the  trial,  the  statement  of  the  defendant  in  his 
answer,  the  failure  to  attack  the  petition  prior  to  trial  and 
judgment,  the  slight  aider  from  the  answer,  the  petition  would 
be  held  good  after  judgment,  we  do  not  say  it  would  be  good 
as  against  an  attack  made  at  the  proper  time  and  proper 
manner.  The  parties  below  treated  it  as  a  proper  bill  for 
the  cancellation  of  the  deed,  and  upon  that  theory  we  try  it 
here. 

But  treating  it  as  a  good  bill  in  equity  for  the  cancellation 
of  the  deed,  how  stands  the  case?  I  do  not  understand  that 
the  party  applying  to  a  court  of  equity  for  the  cancellation 
of  a  deed  under  execution  necessarily  has  to  attack  the  valid- 
ity of  the  judgment.  He  can  attack  the  validity  of  the  sale 
and  deed,  although  there  may  be  a  valid  judgment.     This  at- 
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tack  of  the  sale  may  be  by  motion  at  the  term,  or  by  a  bill 
in  equity  filed  later.  This  bill  in  equity,  being  in  the  nature 
of  a  motion  to  set  aside  the  sale,  should  be  filed  within  a  rea- 
sonable time  after  the  judgment  debtor  becomes  informed  of 
the  wrongful  act  of  the  sheriff.  If  brought  against  the  pur- 
chaser at  the  sale,  it  need  not  allege  notice  of  the  fact  that 
the  property  was  sold  in  solido,  because  such  notice  would 
be  presumed,  but  if  brought  against  a  subsequent  grantee, 
it  should  allege  that  the  said  grantee  had  notice  of  the  alleged 
act  of  the  sheriff,  for  without  such  notice  he  becomes  an  inno- 
cent purchaser. 

Now,  in  this  case  it  is  urged  that  there  is  no  testimony  to 
the  effect  that  this  sale  was  made  in  solido,  and  therefore  the 
case  should  be  reversed.  This  is  true  unless  it  can  be  said 
that  the  deed  itself  shows  such  fact.  In  division,  following 
a  case  from  Massachusetts,  Barnes  v.  Boardinan,  149  ]\Iass. 
106,.  21  N.  E.  308,  3  L.  R.  A.  785,  we  held  that  the  deed 
showed  such  fact.  There  was  also  a  federal  case  cited,  which 
we  did  not  then,  nor  do  we  now,  consider  in  point.  From  a 
more  thorough  examination  ^^^  of  authorities  we  are  con- 
vinced of  our  error  in  the  divisional  opinion.  The  part  of  the 
petition  which  charges  that  the  deed  should  be  held  void  be- 
cause of  the  act  of  the  sheriff  proceeds  upon  the  theory  that 
the  deed  is  not  void,  but  only  voidable,  upon  proof  of  extra- 
neous facts,  i.  e.,  (1)  proof  of  the  wrongful  act  of  the  sheriff, 
and  (2)  proof  of  consequent  damages  and  injury  to  the  judg- 
ment debtor.  If  the  deed  for  this  and  other  reasons  assigned 
is  void  on  its  face,  then  there  is  no  occasion  for  equitable  re- 
lief, because  it  convicts  itself  and  no  title  passed  thereby, 
and  if  clearly  void  on  its  face^  casts  no  cloud  upon  title.  It 
is  on  the  theory  that  the  deed  is  voidable  only  that  a  bill  in 
equity  will  lie. 

It  has  long  been  held  in  this  state  that  the  mere  fact  that 
there  was  a  sale  in  solido  does  not  render  the  sale  nor  the  deed 
ipso  facto  void.  The  statute  regarding  sheriff's  sales  of  real 
estate  has  been  practically  the  same  since  1825.  The  stat- 
utes at  the  time  this  sale  was  made,  and  now,  reads:  "Sec. 
3185.  When  an  execution  shall  be  levied  upon  real  estate, 
the  ofificer  levying  the  same  shall  divide  such  property,  if 
susceptible  of  division,  and  sell  so  much  thereof  as  will  be 
sufficient  to  satisfy  such  execution,  unless  the  defendant  in 
the  execution  shall  desire  the  whole  of  any  tract  or  lot  of  land 
to  be  sold  together,  in  which  case  it  shall  be  sold  accordingly." 

Having  under  consideration  the  statute  of  1825,  Scott,  J., 
in  Rector  v.  llartt,  8  Mo.  448,  41  Am.  Dec.  650,  said:  "We 
regard  this  statute  as  directory.  A  violation  of  its  injunc- 
tions will  not  make  a  sale  void,  although  it  may  be  good  cause 
for  setting  it  aside  on  proper  application.  A  similar  statute 
in  New  York  has  received  a  similar  construction,  Groff  v. 
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Jones,  6  Wend,  522,  22  Am.  Dec.  545,  an  authority  entitled 
to  respect,  not  only  from  the  acknowledged  ability  of  her 
judges,  but  from  the  fact  that  her  mode  of  conducting  sales 
of  real  estate  under  execution  conforms  more  nearly  to  ours 

than  most  of  ^^^  the  states Let  it  not  be  supposed  that 

we  entertain  the  opinion  that  a  sale  cannot  be  set  aside  when 
an  officer  has  been  guilty  of  an  abuse  of  discretion  in  mak- 
ing it.  It  would  be  a  stain  upon  our  jurisdiction  if  such  a 
power  did  not  exist  in  the  courts.  All  that  is  intended  to 
be  said  is,  that  a  sale  in  mass  by  a  sheriff,  of  distinct  parcels 
of  real  estate,  is  not  ipso  facto  void.  None  of  the  authorities 
cited  by  counsel  maintain  such  a  principle."  And  on  page 
462,  the  learned  judge  further  says:  "We  subscribe  to  the 
principle  to  be  extracted  from  these  cases,  that  a  sale  in  mass, 
by  a  sheriff,  of  distinct  parcels  of  real  estate,  may  be  set 
aside  on  motion,  or  by  a  bill  in  chancery,  and  they,  in  our 
opinion,  furnish  no  foundation  for  the  contrary  rule  at- 
tempted to  be  set  up,  that  such  a  sale  is  ipso  facto  void,  and 
will  be  so  regarded  in  a  collateral  proceeding."  In  the  same 
case,  it  is  further  said:  "The  law  has  intrusted  the  officer 
with  a  discretion  in  conducting  sales  of  land,  and  confides 
that  he  w^ill  exercise  that  discretion  in  a  manner  most  bene- 
ficial to  all  concerned,  reserving  a  power  in  the  courts  to  con- 
trol and  correct  that  discretion,  when  it  has  been  abused,  by 
setting  aside  his  sales."  Again,  in  Fine  v.  St.  Louis  Public 
Schools,  30  Mo.  166,  this  court  said:  "On  the  trial  the 
plaintiff  read  in  evidence,  among  other  conveyances,  a  deed 
from  the  sheriff  of  St.  Louis  county  to  Joshua  Fine  for  the 
tract  of  -which  the  land  in  controversy  is  a  part.  The  defend- 
ant objected  to  the  evidence  on  the  ground  that  the  deed  was 
void,  the  whole  tract  having  been  sold  in  one  mass  without 
being  divided.  The  statute  relating  to  the  levy  and  sale  of 
property  under  execution  is  directory,  and  a  violation  of  its 
injunctions  will  not  make  void  a  sale  for  such  cause,  although 
it  may  be  good  ground  for  setting  it  aside,  on  proper  appli- 
cation." 

And  in  Bouldin  v.  Ewart,  63  Mo.  330,  we  again  said:  "Ob- 
jection is  further  made  that  the  land  was  sold  in  mass,  and 
not  in  parcels,  as  provided  by  ^*^^  law.  Such  a  sale,  it  has 
been  held,  is  not  ipso  facto  void,  but  is  subject  to  be  set  aside 
on  motion,  or  by  bill  in  equity,  where  injury  has  resulted 
therefrom  to  the  judgment  debtor:  Rector  v.  Hartt,  8  Mo. 
448,  41  Am.  Dec.  650;  Fine  v.  Public  Schools,  30  Mo.  166; 
Kelly  V.  Hurt,  61  Mo.  463.  The  same  rule  applies  to  the 
inadequacy  of  the  consideration,  which  is  also  urged." 

Similar  expressions  to  the  ones  quoted  above  are  those 
of  Ilenrv,  J.,  in  Wellshear  v.  Kelley,  69  Mo.  343,  Black,  J., 
in  Hays  v.  Perkins,  109  Mo.  102,  18  S.  W.  1127 ,  Brace,  J., 
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in  Lewis  v.  Wliitten,  112  Mo.  318,  20  S.  W.  617,  and  Lamm, 
J.,  in  Morrison  v.  Turnbaugh,  192  Mo.  427,  91  S.  W.  152. 

From  the  cases  we  take  the  rule  to  be  (1)  that  the  statute 
is  directory,  (2)  that  by  it  some  discretion  is  allowed  the 
officer.  (3)  that  an  abuse  of  this  discretion  may  be,  and 
should  be,  revieAved  by  the  court  either  upon  motion  or  direct 
attack  by  a  bill  in  equity,  (4)  that  this  attack  should  be 
made  in  seasonable  time,  (5)  that  the  abuse  of  the  sheriff's 
discretion  by  a  sale  in  solido  is  only  an  irregularity  which 
may  render  the  deed  and  sale  voidable  and  not  void. 

To  these  conclusions  may  be  added  that  the  attack  by  bill 
in  equity  is  good  as  against  a  subsequent  purchaser  with 
knowledge  or  notice  of  the  unwarranted  violation  of  the 
sheriff's  discretion  and  knowledge  or  notice  of  the  injury 
done  the  execution  debtor  thereby. 

So  that  under  these  authorities  the  deed  in  question  is  not 
void  upon  its  face,  for  the  reason  now  under  discussion,  but 
is  only  voidable.  To  make  a  case  the  plaintiff  would  have  to 
show  (1)  a  sale  in  solido,  (2)  that  such  was  abuse  of  the 
discretion  lodged  with  the  sheriff,  (3)  consequent  damage 
and  injury  to  the  judgment  debtor,  (4)  a  seasonable  applica- 
tion for  redress,  and  (5)  if  against  a  subsequent  grantee, 
knowledge  and  notice  upon  his  part  of  the  things  mentioned 
in  the  preceding  paragraph,  and  reiterated  in  the  first  three 
numbered  subjects  in  this  paragraph. 

^^^  Was  there  such  proof  in  this  record?  We  are  noAv 
convinced  that  there  was  not.  There  is  no  oral  proof  as  to 
the  sale  being  in  solido,  and  there  is  a  presumption  that  the 
officer  did  his  duty  in  conducting  the  sale:  Owen  v.  Baker, 
101  Mo.  407,  20  Am.  St.  Rep.  618,  14  S.  W.  175;  State  v. 
David,  131  Mo.  380,  33  S.  W.  28;  State  v.  Crumb,  157  lio. 
545,  57  S.  W.  1030,  and  cases  cited  therein.  Plaintiff  relies 
upon  the  recitals  of  the  deed.  The  recital  so  far  as  appli- 
cable thus  reads:  **I  did expose  for  sale  at  public 

auction,  for  ready  money,  the  above  described  real  estate, 
and  William  Hunter  being  the  highest  bidder  for  the  follow- 
ing described  real  estate,  viz. :  n.  %  ne.  V^,  Sec.  35,  Twp.  17, 
R.  12,  the  said  last  above  described  tract  was  stricken  off 
and  sold  to  the  said  William  Hunter  for  the  sum  bid  therefor 
by  him  as  above  set  forth." 

We  have  gone  into  the  authorities  on  this  question,  both 
those  cited  and  such  others  as  we  could  ourselves  find,  and 
conclude  that  this  recitation  in  the  deed  is  not  sufficient  to 
raise  a  presumption  even  that  the  sale  was  made  in  solido. 
In  Cooley  on  Taxation,  third  edition,  page  951,  it  is  said: 
"But  where  parcels  are  separately  sold,  there  is  no  objection 
to  their  being  united  in  one  conveyance  if  purchased  by  the 
same  person,  and  their  being  so  joined  raises  no  presumption 
that  they  were  not  separately  sold."    So,  too,  says  Black  on 


Dec.  1909.]  Shelton  v.  Franklin,  549 

Tax  Titles,  section  401:  "But  where  parcels  are  in  fact  sepa- 
rately sold,  there  is  objection  to  their  being  united  in  one 
conveyance,  if  sold  to  the  same  person,  and  the  joinder  of 
two  separate  tracts  of  land  in  the  same  tax  deed  will  not 
of  itself  be  sufficient  to  raise  a  presumption  that  they  were 
sold  in  gross."  To  a  like  effect  is  2  Blackwell  on  Tax  Titles, 
section  782,  whereat  it  is  said:  "The  mere  fact  that  a  deed 
comprises  several  tracts  raises  no  presumption  of  sale  en 
masse." 

In  the  case  of  Bennett  v.  Darling,  15  S.  D.  1,  8G  N.  W.  751, 
the  South  Dakota  court  says:  "In  support  ^^^  of  their 
second  assignment  of  error,  appellants  contend  that  respond- 
ent's tax  deed  offered  in  evidence  is  void  upon  its  face,  'for 
the  reason  that  it  shows  that  all  the  lands  and  lots  described 
in  the  complaint  and  in  said  tax  deed  were  sold  in  gross  or 
in  lump  for  the  sum  therein  specified,  and  that  the  same  Avere 
not  sold  in  separate  tracts  or  parcels.'  Although  the  appeal 
is  from  the  judgment  alone,  and  the  findings  of  fact  and  con- 
clusions of  law  are  not  in  the  abstract,  the  right  to  have  the 
foregoing  point  considered,  as  an  error  of  law  occurring  at 
the  trial,  is  preserved  by  a  proper  objection  and  exception 
to  the  introduction  of  the  deed  in  evidence.  A  careful  ex- 
amination of  such  instrument  fails  to  disclose  anything  to 
indicate  that  the  different  lots  therein  described  were  sold  to- 
gether for  a  gross  sum,  instead  of  being  sold  in  separate 
tracts  or  parcels,  and  the  deed  is  not  rendered  void  by  the 
mere  fact  that  the  property  described  in  the  various  certifi- 
cates was  included  in  such  conveyance.  In  the  absence  of  an 
authorizing  statute,  when  separate  parcels  or  tracts  of  land 
are  sold  to  the  same  person,  there  is  no  objection  to  uniting 
them  in  one  tax  deed,  and  such  joinder  raises  no  presumption 
that  they  were  sold  in  gross." 

The  supreme  court  of  Nebraska,  in  Towle  v.  Holt,  14  Neb. 
221,  15  N.  W.  203,  having  a  similar  question  to  deal  with,  uses 
this  language:  "Objection  was  made  to  the  deed  because  two 
separate  and  distinct  traces  of  land  not  contiguous  were  taxed 
and  sold  together  for  a  sum  in  gross.  It  is  a  sufficient  answer  to 
saj'  that  it  is  not  sustained  by  the  record.  AVhile  two  separate 
and  distinct  tracts  were  included  in  the  deed,  as  the  statute 
provides  they  may  be,  yet  it  does  not  appear  that  they  were 
sold  together.  The  court,  therefore,  erred  in  sustaining  this 
objection." 

The  case  of  "Waddingham  v.  Dickson,  17  Colo.  223,  29  Pac. 
177,  lends  some  light  upon  the  question  by  the  following  lan- 
guage: "It  is  a  sufficient  answer  to  the  third  ^®^  objection 
made  to  this  deed  to  say  there  is  nothing  in  our  statute  which 
requires  separate  deeds  for  each  piece  of  property  sold,  where 
the  purchaser  of  the  several  tracts  is  the  same  person.  In  the 
absence  of  a  statute  to  the  contrary,  the  common-law  rule  must 
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prevail.  This  certainly  sanctions  the  conveyance  in  the  same 
deed  of  any  number  of  separate  parcels  of  land." 

We  are  therefore  of  the  opinion  that  the  deed  itself  is  no 
evidence  of  the  fact  of  a  sale  en  masse.  This  being  true,  there 
is  no  evidence  in  this  record  that  there  was  an  abuse  of  dis- 
cretion upon  the  part  of  the  sheriff,  or  a  violation  of  this 
statute  by  the  sheriff.  Without  this,  so  far  as  the  point  under 
consideration  is  concerned,  the  plaintiff's  case  must  fail,  as  it 
also  must  fail  on  account  of  no  proof  showing  notice  to  the 
subsequent  grantee,  the  defendant  herein. 

5.  (a)  It  is  urged  in  brief  of  counsel  for  the  plaintiff 
that  there  was  no  execution  issued  under  which  levy  and  sale 
were  made.  The  deed  recites  that  a  levy  and  sale  were  made 
under  an  execution  of  date  May  7,  1897,  for  four  dollars  and 
sixty-six  cents  taxes  and  twenty-nine  dollars  and  ninety-two 
cents  costs,  making  a  total  of  thirty-four  dollars  and  fifty- 
four  cents.  No  execution  was  found  in  the  files.  The  de- 
fendant offered  the  execution  docket,  as  pertains  to  the  case, 
which  showed  an  execution  of  date  April  30,  1897,  in  the  total 
sum  of  fift^'-seven  dollars  and  eighty-seven  cents,  on  the  judg- 
ment of  date  February  16,  1897,  being  the  date  of  the  judg- 
ment in  this  case.  This  record  also  shows  the  delivery  of 
this  execution  which  was  returnable  to  the  September  term, 
1897,  to  the  sheriff,  and  that  it  was  returned  satisfied  Septem- 
ber 11,  1897.  The  deed  in  this  case  was  acknowledged  on  that 
day,  although  it  shows  the  sale  to  have  been  made  on  Septem- 
ber 8th.  These  execution  dockets  are  required  to  be  kept,  and 
called  at  each  term  of  the  court,  and  it  is  made  the  duty  of 
the  court  to  see  that  such  dockets  are  made  out  for  each  term, 
and  that  the  return  of  executions  "^'^  are  entered  therein : 
Rev.  Stats.  1899,  sees.  1594,  1675.  The  recital  in  the  sheriff's 
deed  is,  therefore,  contradicted  by  the  record  of  the  court. 
The  prima  facie  proof  is  overcome  by  positive  proof. 

But  defendant,  whilst  contending  that  this  is  a  collateral 
attack  and  not  a  direct  proceeding,  says  that  this  question  is 
outside  of  the  pleadings.  That  plaintiff  only  pleaded  three 
grounds,  and  the  absence  of  an  execution  was  not  one.  This 
latter  contention  is  correct.  However,  we  have  taken  tlie 
view  that  this  is  a  direct  attack  upon  this  deed,  and  in  such 
case,  the  matter  should  have  been  pleaded,  as  were  the  other 
grounds.  For  this  reason,  and  without  passing  upon  this 
question,  we  hold  this  contention  of  plaintiff  untenable. 

(b)  The  petition  does  charge  "that  said  deed  should  be  held 
void,  for  the  reason  that  it  shows  upon  its  face  that  no  levy 
was  ever  made  on  said  lands  prior  to  the  date  of  the  pretended 
sale."  This  refers  to  the  following  language  in  the  deed: 
"By  virtue  of  which  said  execution,  I,  the  said  sheriff,  did, 

on  the  day  of ,  A.  D.  19 — ,  levy  upon  and  seize 

the  above-described  real  estate,  situated  in  my  said  county." 
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It  will  be  noticed  that  the  day,  month  and  year  are  left 
blank.  That  for  the  year  is  used  "19 — "  when  the  sale 
was  made  in  1897.  Plaintiff  contends  that  this  shows  no  levy. 
If  such  a  recital  as  to  levy  were  required  in  a  sheriff's  deed, 
this  would  become  a  serious  question  and  to  our  mind  a  fatal 
one.  A  reading  of  section  3210  shows  that  no  such  recital  is 
required  in  a  sheriff's  deed.  This  section  of  the  statute  has 
remained  the  same  in  w^ords  since  1835. 

Discussing  this  point  in  Hunter  v.  Miller,  36  ]\Io.  143,  this 
court  said:  "And  it  is  still  more  difficult  to  see  the  objections 
to  the  deed;  it  contains  all  the  recitals  that  the  statutes  re- 
quire, and  indeed  more,  for  it  recites  a  levy  made  by  the  sheriff 
upon  the  real  estate,  which  was  unnecessary.  And  herein  is 
perhaps  ^^^  the  objection  which  the  court  below  had  to  the 
deed,  for  it  is  recited  in  the  deed  that  the  sheriff,  Burch, 
levied  upon  the  real  estate ;  while  the  execution  shows  that  the 
sheriff,  Kier,  indorsed  the  levy  upon  the  execution.  It  is  not 
deemed  that  the  variance  would  invalidate  the  deed  even  had 
the  recital  been  material,  but  it  surely  could  not  affect  it  when 
the  recital  in  the  deed  was  mere  surplusage  that  might  be 
entirely  omitted  without  injury. ' ' 

If  it  is  mere  surplusage,  as  that  case  holds,  then  these  mean- 
ingless blanks  are  harmless.  They  can  be  rejected.  This 
point  is  therefore  ruled  against  plaintiff. 

6.  Having  reached  the  conclusions  expressed  in  the  preced- 
ing paragraph,  it  is  not  necessary  to  discuss  the  defense  of 
estoppel  in  pais  pleaded  by  defendant. 

We  have  throughout  taken  the  contention  of  the  plaintiff 
that  his  petition  was  a  bill  in  equity  to  cancel  this  deed.  Had 
we  taken  the  contention  of  defendant  as  made  in  this  court, 
that  the  petition  was  one  under  section  650,  then  we  would 
have  a  collateral  attack  upon  this  deed,  and  the  deed  is  un- 
doubtedly good  as  against  collateral  attack. 

But  as  we  took  plaintiff's  contention,  and  treated  the  case 
as  a  case  in  equity,  we  have  the  right  to  examine  all  the  evi- 
dence and  reach  our  OM'n  conclusions  as  to  what  should  be  the 
decree  entered.  Under  the  evidence  no  equitable  relief  can 
be  granted  the  plaintiff,  nor  should  it  have  been  so  granted  by 
the  learned  chancellor  below.  We  could  enter  the  decree  here, 
but  the  better  practice  is  to  have  the  conclusion  we  reach 
entered  by  the  circuit  court.  The  case  is  therefore  reversed 
and  remanded,  with  directions  to  the  circuit  court  to  enter  its 
judgment  and  decree  dismissing  plaintiff's  bill,  the  same  to 
carry  the  costs  against  plaintiff. 

All  concur. 


An  Execution  Sale  of  Separate  Parcels  of  Property  En  Masse  is  not 
void,  but  seasonably  voidable:  Francis  v.  Sheats,  153  Ala.  468,  127 
Am.  St.  Rep.  61.  For  other  authorities  discussing  the  validity  of 
such  sales,  see  Conley  v.  Eedwine,  109  Ga.  640,  77  Am.  St.  Eep.  398; 
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Anniston  Pipe  Works  v.  Williams,  106  Ala.  324,  54  Am,  St.  Eep.  51; 
Power  V.  Larabee,  3  N.  D.  502,  44  Am,  St,  Eep,  577;  Hudepohl  v. 
Liberty  Hill  etc.  Co.,  94  Cal,  588,  28  Am,  St.  Eep.  149.  According 
to  Smith  V,  Huntoon,  134  111.  24,  23  Am,  St,  Eep.  646,  an  execution 
sale  en  masse,  when  the  property  sold  is  susceptible  of  division,  and 
a  smaller  portion  would,  if  offered,  have  satisfied  the  debt,  is'  irregpi- 
lar,  and  will  be  set  aside  in  equity. 

A  Tax  Deed  of  Separate  Noncontiguous  Tracts  of  Land  Sold  En 
Masse  is  said  to  be  void  in  Emerson  v.  Shannon,  23  Colo,  274,  58  Am. 
St,  Eep,  232,  Other  cases  on  this  question  are  Crisman  v,  Johnson, 
23  Colo,  264,  58  Am,  St,  Eep.  224;  Cocks  v.  Simmons,  55  Ark,  104, 
29  Am,  St,  Eep,  28,  If  a  tax  deed  recites  the  sale  of  a  number  of 
lots  not  numbered  consecutively,  this  is  not  sufficient  to  overcome 
the  presumption  in  favor  of  the  deed  and  the  regularity  of  the  pro- 
ceedings: Crisman  v,  Johnson,  23  Colo,  264,  58  Am,  St,  Eep,  224, 

The  Doctrine  of  the  Principal  Case  in  Begard  to  Attach  upon  Tas: 
Deeds,  on  the  ground  that  the  sale  was  en  masse  in  contravention  of 
statute,  is  affirmed  in  the  subsequent  case  of  Griffin  v,  Franklin,  224 
Mo.  667,  123  S.  W.  1092,  from  which  case  the  following  is  an  extract: 
"Eespondent  insists  that  the  sheriff's  tax  deed  upon  which  appellant's 
title  must  rest  shows  on  its  face  that  the  land  was  sold  in  bulk  in 
contravention  of  the  statute  and  therefore  that  the  deed  is  voidable 
in  a  direct  attack  and  carried  notice  on  its  face  to  all  subsequent 
purchasers  of  its  natal  infirmities.  That  precise  question  has  been 
thoroughly  threshed  out  in  the  ease  of  Shelton  v,  Franklin,  224  Mo, 
342,  ante,  p.  537,  123  S,  W,  1084,  and,  on  the  authority  of  that  case, 
we  rule  the  point  against  respondent.  In  the  case  at  bar  the  petition 
alleged  that  the  land  was  sacrificed  by  selling  en  masse,  but  plaintiff 
introduced  no  proof  to  sustain  the  allegation.  The  defendant,  how- 
ever, assumed  the  laboring  oar  in  showing  that  no  injury  resulted  to 
the  land  owner  by  putting  up  the  property  at  vendue  in  bulk  and 
knocking  it  down  to  the  highest  bidder  in  that  form.  It  was  shown, 
too,  by  defendant's'  testimony,  that  the  land  was  sold  in  bulk.  The 
testimony  leaves  it  dark  whether  there  was  an  injury  to  the  land 
owner.  Two  views  may  be  taken  of  the  probative  force  of  the  evi- 
dence on  that  point.  In  Shelton  v,  Franklin,  224  Mo,  342,  ante, 
p.  537,  123  S.  W.  1084,  it  was  ruled  that  the  sheriff  had  a  discretion 
in  that  behalf,  that  an  unwise  exercise  of  such  discretion  rendered 
the  deed  voidable  because  of  selling  the  land  otherwise  than  in  the 
lowest  legal  subdivisions.  But  it  was  also  ruled  that  notice  must 
be  brought  home  to  a  bona  fide  subsequent  purchaser  of  such  irregu- 
larity.    We  think  a  petition  in  equity  should  allege  such  notice." 


STATE  V.  BRIGHT. 

[224  Mo.  514,  123  S.  W.  1057,] 

PEOHIBITION" — ^Eetum. — The  Filing  of  a  Demurrer  or  Motion 

to  dismiss  by  the  respondents  in  prohibition  is  tantamount  to  a  with- 
drawal or  waiver  of  their  prior  return,     (pp,  556,  558,) 

PLEADING — Return,  Answer,  and  Demurrer. — A  return  is  in 
the  nature  of  an  answer,  and  a  demurrer  and  answer  cannot  both 
stand  at  the  same  time  where  they  both  cover  the  entire  case, 
(p.  556.) 

PLEADING. — If  a  Party  Demurs  and  Afterward  Answers,  he- 
is  deemed  to  have  withdrawn,  waived,  or  abandoned  his  demurrer., 
(p.  557.) 
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PLEAlDING. — If  a  Party  has  Answered  and  Afterward  Demurs, 
he  should  be  deemed  as  having  withdrawn,  waived,  or  abandoned 
his  answer,     (p.  557.) 

PROHIBITION— Challenge  to  Jurisdiction  of  Lower  Court. — 
It  is  not  an  invariable  rule  that,  before  application  to  the  supreme 
court  for  a  writ  of  prohibition  against  a  lower  tribunal,  the  juris- 
diction of  the  latter  should  be  challenged  therein,     (pp.  558,  559.) 

PROHIBITION — Executive  or  Administrative  Action. — A 
writ  of  prohibition  must  be  directed  to  some  judicial  officer.  In 
other  words,  its  purpose  is  to  restrain  judicial  action,  not  legislative, 
executive,  or  administrative  action,     (p.  559.) 

OFFICERS. — Statutes  Authorizing  the  Removal  of  municipal 
officers  are  founded  upon  the  common-law  doctrine  of  a  motion.  In 
a  sense  they  are  but  declaratory  of  this  doctrine,     (p.  561.) 

OFFICERS — Body  Removing  Officers  is  not  Judicial. — A  mayor 
and  city  council,  sitting  as  a  court  of  impeachment  to  try  charges 
looking  toward  the  removal  of  a  marshal  for  misconduct,  is  not  a 
judicial  but  an  administrative  body.     (pp.  562,  564.) 

PROHIBITION — Removal  of  Officer. — A  Mayor  and  City  Coun- 
cil, sitting  as  a  court  of  impeachment  to  try  charges'  looking  toward 
the  removal  of  a  marshal  for  misconduct  is  not  a  judicial  body  and 
hence  a  writ  of  prohibition  cannot  be  addressed  to  it  to  restrain  its 
action,     (pp.  562,  565.) 

OFFICERS — Removal — Review  by  Courts, — While  the  action 
of  a  mayor  and  city  council,  sitting  as  a  court  of  impeachment  to 
remove  a  marshal  from  office,  cannot  be  restrained  by  prohibition,  it 
may  be  reviewed  on  certoriari,  and  perhaps  in  other  ways.     (p.  564.) 

PROHIBITION. — The  Mayor  of  a  City,  investigating  charges 
against  a  marshal,  cannot  be  reached  by  prohibition,     (p.  565.) 

PROHIBITION. — A  City  Attorney,  one  of  the  executive  officers 
of  the  municipality,  who  is  investigating  charges  against  a  marshal, 
cannot  be  reached  by  prohibition,     (p.  565.) 

PROHIBITION — When  Issues  Against  Court  of  General  Juris- 
diction.— That  a  person  is  judge  of  a  court  of  general  jurisdiction 
with  authority  to  issue  writs  of  prohibition  does  not  prevent  the 
supreme  court  from  prohibiting  him  from  issuing  prohibition  in  a 
particular  matter  in  excess  of  his  jurisdiction,     (p.  565.) 

PROHIBITION — Excess  of  Jurisdiction  in  Particular  Case. — A 
writ  of  prohibition  from  the  supreme  court  is  proper,  not  only  in 
cases  where  the  lower  tribunal  has  no  legal  authority  to  act  at  all, 
but  also  in  cases  wherein  such  tribunal,  although  having  general  juris- 
diction over  a  particular  class  of  cases,  has  exceeded  such  jurisdic- 
tion in  a  particular  case.     (p.  565.) 

PROHIBITION  from  Supreme  Court  Against  Prohibition  by 
Circuit  Court. — The  supreme  court  will  issue  a  writ  of  prohibition 
to  a  district  court  to  prevent  it  from  proceeding  by  prohibition 
against  a  mayor  and  city  council  investigating  charges  against  a 
marshal  with  a  view  to  his  removal  from  office,  since  the  action  by 
the  mayor  and  council  is  not  judicial  and  hence  the  circuit  court 
exceeds  its  jurisdiction  in  attempting  to  restrain  such  action  by 
prohibition,     (p.  565.) 

G.  M.  Pritchett  and  W.  R.  Robertson,  for  the  relators. 

Frank  L.  Forlow  and  Mooneyham,  Shepherd  &  Crane,  for 
the  respondents. 

^^^  GRAVES,  J.     This  is  an  orifj:inal  proceeding  in  prohi- 
bition.   Relators  are  the  mayor,  all  the  city  councilmen,  ex- 
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cept  one,  and  the  city  attorney,  of  Webb  City,  Jasper  county, 
Missouri,  a  city  of  the  third  class.  Respondents  are  Henry 
L.  Bright,  judge  of  division  No.  1  of  the  circuit  court  of  Jas- 
per county,  Missouri ;  Joseph  H.  McNeill,  marshal  of  Webb 
City,  and  Joseph  H.  Williams,  a  councilman  of  said  city,  who 
refused  to  join  in  this  proceeding. 

The  history  of  the  case  gathered  from  the  facts  pleaded  in 
this  action  are  about  as  follows: 

On  April  26,  1909,  McEntee,  the  mayor  of  Webb  City,  sus- 
pended from  office  the  said  McNeill,  marshal  of  said  city,  for 
reasons  as  in  his  order  stated:  "For  the  reasons  that  he  has 
been  guilty  of  willful  violation  of  official  obligations,  culpable 
official  negligence,  dereliction  of  duty,  conduct  inconsistent 
with  his  official  character  and  duty  and  official  incompetency, 
as  is  more  specifically  and  fully  set  out  in  said  charge  accom- 
panying this  order." 

Accompanying  this  order  of  suspension,  which  order  was 
duly  signed  by  the  mayor,  there  are  fifty-seven  specific  charges 
made  by  the  mayor.     The  charges  are  thus  headed : 

' '  Charges  against  J.  H.  McNeill  as  Marshal  of  Webb  City, 
Jasper  County,  Missouri. 

520  <'i  p.  J,  McEntee,  as  mayor  of  said  city  of  Webb  City, 
Jasper  county,  Missouri,  in  support  of  the  above  suspension 
of  said  J.  H.  McNeill,  as  Marshal  of  said  city,  and  as  cause 
for  his  removal  from  office,  charge  that  said  J.  H.  McNeill  as 
Marshal  of  said  city  is  guilty  of  willful  violation  of  his  official 
obligations;  culpable  negligence  and  dereliction  of  duty;  of 
conduct  inconsistent  with  his  official  character  and  duty,  and 
of  official  incompetency  as  follows,  to  wit:" 

Then  follow  the  fifty-seven  specific  charges  which  cover 
nearly  all  imaginable  derelictions  of  duty  that  could  be 
charged  to  a  city  marshal,  including  a  number  of  fines  which 
had  been  collected  and  not  accounted  for,  as  well  as  the  col- 
lection of  fines  under  color  of  his  office  in  several  cases  wherein 
there  had  been  no  proceedings  against  the  parties.  Further 
details  are  not  required  at  this  point. 

The  charges  of  the  mayor  thus  closed:  "I,  therefore,  P.  J. 
McEntee,  as  mayor  of  said  city,  for  the  reasons  set  out,  have 
under  and  by  virtue  of  the  authority  in  me  vested  by  the 
ordinances  of  the  said  city,  and  the  statutes  of  Missouri,  sus- 
pended the  said  J.  H.  LIcNeill  from  the  office  of  marshal  of 
said  city,  being  convinced  of  the  truthfulness  of  said  charges 
and  desiring  the  said  J.  H.  McNeill  to  be  removed  from  the 
office  of  marshal  of  said  city,  do  hereby  submit  to  your 
honorable  body  the  foregoing  charges  to  the  end  that  you 
may  consent  to  a  final  removal  from  the  office  of  marshal  of 
said  city,  the  said  J.  H.  McNeill. 

"P.  J.  McENTEB, 
**As  Mayor  of  Webb  City,  Mo." 
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These  charges  and  order  of  suspension  were  presented  to 
the  city  council  on  April  26,  1909,  the  said  McNeill  having 
been  previously  served  with  copies  thereof. 

At  said  date  McNeill  and  his  attorneys  appeared  before  the 
council,  and  time  in  which  to  file  answers  to  the  charges  was 
requested,  and  in  compliance  with  said  request,  the  council 
adjourned  to  May  4,  1909.  On  May  ^^i  3^^  McNeill  made  a 
report  of  fines  or  parts  of  fines  which  had  been  collected  in 
the  sum  of  one  hundred  and  tw^elve  dollars  and  eighty-five 
cents,  which  fines,  the  report  says,  were  in  the  hands  of  a 
deputy  marshal  and  had  not  been  reported  to  him.  May  4tli, 
the  council  met  pursuant  to  adjournment  and  resolved  itself 
into  a  court  of  impeachment,  McEntee  being  elected  president 
and  L.  0.  Walker,  clerk  of  said  court,  the  oath  of  oifice  being 
administered  to  all  of  them  by  the  circuit  clerk  of  the  county. 
McNeill  and  his  counsel  were  present  and  filed  an  answer  to 
the  charges.  The  witnesses  for  the  city  were  called  and  sworn, 
and  by  consent,  the  court  of  impeachment  adjourned  to  May 
5th.  On  May  5th,  the  mayor  filed  a  reply  to  the  answer  of 
the  marshal  and  testimony  was  heard.  Different  hearings 
were  then  had  on  May  7th,  12th.  13th  and  14th,  ^McNeill  and 
his  counsel  being  present  at  all  the  dates  and  requesting  ad- 
journments at  times.  On  ]\Iay  14th,  McNeill  and  his  counsel, 
after  ottering  numerous  witnesses,  requested  an  adjournment 
to  May  17,  1909,  which  request  was  granted. 

On  May  17th,  the  respondent  Bright,  in  vacation  of  court, 
issued  upon  the  application  of  McNeill,  the  following  order, 
omitting  the  caption : 

"Joseph  H.  j\IcNeill,  relator  herein,  comes  now  on  this  day 
and  presents  to  this  court  his  petition,  praying  that  a  writ  of 
prohibition  be  issued  by  this  court,  and  that  pending  the  hear- 
ing of  said  cause  an  order  of  court  be  directed  to  the  above- 
named  respondents,  to  prohibit  said  respondents,  and  each  of 
them,  from  proceeding  any  further  in  a  certain  proceeding 
now  pending  before  the  city  council  of  Webb  City,  Missouri, 
sitting  as  a  board  of  impeachment;  wherein  the  respondents 
are  attempting  to  remove  relator  from  the  office  of  city  mar- 
shal of  Webb  City,  Missouri;  the  object  and  nature  of  said 
proceeding  being  more  fully  set  out  in  the  petition  of  relator 
on  file  herein ;  and  on  motion  of  the  relator  herein,  and  such 
petition  being  heard  on  presentation,  and  upon  reading  the 
affidavit  '^-^  on  file  herein  in  support  thereof,  and  the  court 
being  fully  advised  in  the  premises  finds  that  said  petition  is 
sufficient  in  law ;  that  the  same  is  supported  by  persuasive  evi- 
dence of  its  truth,  and  thus  being  well  advised  therein,  on  full 
consideration  thereof,  hereby  orders  that  said  respondents 
above  named  and  each  of  them,  do  appear  before  this  court 
on  the  7th  day  of  June,  A.  D.  1909.  at  the  hour  of  10  o'clock 
of  said  day,  and  show  cause  why  final  judgment  in  prohibi- 
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tion  should  not  be  entered  in  the  above-entitled  cause  as  is 
prayed  by  relator  in  his  said  petition.  And  the  court  does 
further  order  that  in  the  meantime  the  said  respondents  above 
named  and  each  of  them  refrain  from  suspending  or  attempt- 
ing to  suspend,  or  from  removing  or  attempting  to  remove, 
relator  from  the  oilfice  of  City  Marshal  of  Webb  City,  ]Mis- 
souri,  until  the  further  order  of  this  court.  Witness  H.  L. 
Bright,  Judge  of  the  circuit  court  within  and  for  the  county 
of  Jasper,  State  of  Missouri,  and  the  seal  of  said  Court  here- 
tofore affixed,  this  17th  day  of  May,  A.  D.  1909. 

"HENRY  L.  BRIGHT,  Judge." 

In  this  action,  as  indicated  by  the  caption  of  the  order, 
McNeill  was  relator,  and  the  mayor,  all  the  city  councilmen 
and  the  city  attorney  were  respondents.  The  petition  upon 
which  the  order  was  made  will  be  noticed  later. 

Upon  application  this  court  issued  a  provisional  writ  of 
prohibition,  to  which  respondents  made  return,  and  relators 
filed  a  motion  to  quash  the  return  or  to  enter  judgment  upon 
the  pleadings.  The  latter  motion  was  filed  June  10,  1909. 
On  October  12,  1909,  the  respondents  jointly  filed  what  they 
called  their  motion  to  dismiss  this  cause,  stating  seven  reasons 
therefor,  mostly  going  to  the  jurisdiction  and  right  of  this 
court  to  issue- the  provisional  writ. 

523  2  rpj^g  motion  last  filed  by  the  respondents  as  stated 
above  is  by  them  called  a  motion  to  dismiss.  It  is  so  labeled, 
but  upon  its  face  it  appears  to  be  dual  in  character.  It  chal- 
lenges the  jurisdiction  of  this  court,  and  in  that  sense  it  might 
be  called  a  motion,  as  there  is  such  a  thing  as  a  motion  to  dis- 
miss a  proceeding  because  the  court  has  no  jurisdiction.  But 
it  further  challenges  the  sufficiency  of  the  relator's  petition 
and  in  that  sense  is  a  demurrer.  But,  whatever  it  be,  it  is  the 
last  pleading  filed  by  the  respondents,  and  the  question  now 
is,  Upon  what  pleadings  shall  we  determine  the  case?  To  be 
more  pointed,  shall  we  determine  the  case  on  relators'  petition, 
respondents'  return,  and  relators'  motion  for  judgment  on 
these  two  pleadings,  or  shall  we  determine  the  case  upon  re- 
lators' petition  and  respondents'  so-called  motion  to  dismiss? 

Ordinarily,  respondents,  after  making  return,  before  filing 
any  pleading  in  the  nature  of  a  demurrer,  should  have  gotten 
leave  of  court  to  withdraw  their  return  before  filing  the  other 
pleading,  but  having  filed  it  without  taking  such  leave,  we  are 
at  liberty,  if  we  so  desire,  to  treat  the  return  as  withdrawn, 
and  proceed  with  the  case  upon  the  issues  made  by  the  last 
pleading.  In  fact,  the  filing  of  the  last  pleading  is  tanta- 
mount to  a  withdrawal  of  the  return,  in  law.  If  not  a  with- 
drawal, at  least  a  waiver,  of  the  return. 

A  return  is  in  the  nature  of  an  answer,  and  a  demurrer  and 
answer  cannot  both  stand  at  the  same  time,  where  they  both 
cover  the  entire  case.     The  rule  is  well  stated  in  6  Encyclo- 
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pedia  of  Pleading  and  Practice,  page  382,  thus:  "A  party- 
may  demur  to  one  part  of  a  declaration,  petition  or  com- 
plaint, and  plead  or  answer  to  another,  but  he  cannot  demur 
and  plead  or  answer  at  the  same  time  to  the  same  part  of  the 
pleading.  There  cannot  be  an  issue  of  law  and  of  fact  to  the 
same  pleading  or  part  of  a  pleading  at  the  same  time.  Thus, 
there  cannot  be  a  general  demurrer  and  a  plea  or  answer  to 
the  whole  ^^^  declaration  or  complaint  at  the  same  time,  nor 
to  the  same  count,  or  paragraph,  except  where  the  matters 
therein  stated  are  divisible  in  their  nature,  and  a  part  of  the 
count  or  paragraph  is  good  and  a  part  bad ;  where  this  is  the 
case,  defendant  may  plead  to  the  former  and  demur  to  the 
latter."  The  author  has  collated  the  authorities  from  the 
different  states,  and  we  will  not  repeat  the  citation  here. 

It  is  a  rule  too  well  established  to  need  citation  of  authority 
that  if  a  party  demurs  and  then  afterward  answers,  he  is 
deemed  to  have  withdrawn,  waived  or  abandoned  his  de- 
murrer. By  analogy,  the  converse  should  be  true;  this  is,  if 
a  party  has  answered  and  afterward  demurs,  he  should  be 
deemed  as  having  withdrawn,  waived  or  abandoned  his  an- 
swer. 

In  Dunklin  County  v.  Clark,  51  Mo.  60,  this  court  came  up 
to  the  question  in  a  way.  We  there  said:  "If  a  demurrer  be 
filed  and  not  disposed  of,  and  an  answer  is  afterward  filed 
and  the  case  is  tried  on  the  answer,  that  amounts  to  a  waiver 
of  the  demurrer.  And  in  like  manner,  where  an  answer  is 
filed  and  afterward  the  case  goes  oif  on  demurrer  without 
noticing  the  answer,  the  proceedings  on  the  demurrer  amount 
to  a  withdrawal  of  the  answer." 

In  Henley  v.  Henley,  93  Mo.  95,  5  S.  W.  701,  there  were  a 
petition  and  answers.  The  answers,  besides  other  matters, 
set  up  a  special  defense,  that  of  former  adjudication.  To 
these  answers  the  plaintiff  filed  a  reply  in  the  nature  of  a 
general  denial,  and  a  demurrer  to  the  special  defense  afore- 
said. The  court  sustained  the  demurrer  and  then  entered 
judgment  dismissing  plaintiff's  bill,  with  the  issues  raised  by 
the  petition,  unattacked  portions  of  the  answers,  and  reply 
yet  pending.  Judge  Black,  speaking  for  the  court,  said:  "It 
is  not  claimed  that  there  was  error  in  overruling  the  demurrer, 
but  it  is  said  there  was  error  in  giving  judgment  of  dismissal 
at  that  stage  of  the  case,  and  that  the  court  should  have  tried 
the  issues  of  fact,  presented  ^^^  on  the  petition,  answer  and 
reply.  The  judgment  shows  that  the  plaintiffs,  by  their  at- 
torneys, elected  to  stand  by  their  demurrer,  and  refused  to 
further  plead  or  reply  to  the  answer.  As  the  demurrer  was 
specific  and  interposed  only  to  the  special  defense,  the  reply, 
though  general,  having  been  filed  at  the  same  time,  must  be 
regarded  as  relating  alone  to  the  other  affirmative  matter 
stated  in  the  answer.    Even  if  the  reply  was  designed  to  make 
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an  issue  of  fact  on  the  plea  of  a  former  adjudication,  insisting 
upon  the  demurrer  thereafter  would  amount  to  a  withdrawal 
of  the  reply  as  to  the  special  defense  to  which  the  demurrer 
was  interposed :  Dunklin  County  v.  Clark,  51  Mo.  60. ' ' 

It  is  to  the  latter  lines  of  this  quotation  that  we  direct  at- 
tention. They  are  peculiarly  applicable  to  the  case  at  bar, 
because  the  brief  filed  by  respondents  insists  upon  the  motion 
to  dismiss.  In  fact,  their  whole  statement  and  a  greater  por- 
tion of  their  brief  is  directed  to  this  motion. 

The  same  question  is  likewise  discussed  and  along  the  same 
lines  by  Philips,  P.  J.,  in  Fadley  v.  Smith,  23  Mo.  App.  87. 

In  our  judgment  the  filing  of  the  latter  motion  was  tanta- 
m.ount  in  law  to  a  withdrawal  of  the  return,  or  a  waiver  or 
abandonment  thereof.  But  in  this  case  an  examination  of  the 
return  and  the  motion  shows  that  the  same,  or  practically  the 
same,  legal  questions  are  raised,  for  when  you  have  taken 
from  the  return  the  admissions  made  as  to  allegations  in  the 
petition,  we  only  have  left  the  legal  questions  common  to  both 
papers.  So  that  in  this  case  we  shall,  as  counsel  have  done, 
proceed  to  consider  both  instruments,  not  intending,  however, 
that  such  shall  be  considered  as  a  precedent  for  future  plead- 
ing in  this  manner. 

2.  Considering  both  instruments,  one  of  the  points  made  is 
that  the  relators'  petition  here  fails  to  aver,  and  therefore  the 
admitted  facts  fail  to  show,  that  relators,  ^^^  then  respond- 
ents, in  the  circuit  court  of  Jasper  county  made  objection  to 
the  jurisdiction  of  that  court  prior  to  the  application  for  a 
writ  of  prohibition  here.  It  has  never  been  a  hard-and-fast 
rule  in  this  state  that  the  jurisdiction  of  the  lower  court  must 
first  be  challenged  therein  before  a  provisional  writ  can  issue 
from  this  court :  State  v.  Aloe.  152  Mo.  466,  54  S.  W.  494.  47 
L.  R.  A.  393 ;  State  v.  Eby,  170  Mo.  497,  71  S.  W.  52 ;  State  v. 
Sale,  188  Mo.  493,  87  S.  W.  967;  State  v.  Williams,  221  Mo. 
227,  120  S.  W.  740. 

In  the  Aloe  case  (152  Mo.  466,  54  S.  W.  494, 47  L.  R.  A.  393), 
with  the  same  question  before  us,  this  court  said:  "It  is  not  a 
jurisdictional  requirement,  it  is  not  essential  like  a  motion 
for  a  new  trial  before  appeal.  The  writ  of  prohibition  does 
not  issue  ex  debito  justitiae,  but  only  in  the  discretion  of  the 
court.  "When  the  applicant  has  made  out  his  prima  facie 
case,  bringing  it  within  the  technical  requirements  of  the  law, 
the  question  still  remains  for  the  court,  Does  the  real  right 
and  justice  of  the  case  call  for  this  extraordinary  remedy? 
In  determining  the  question,  if  there  is  anything  in  the  cir- 
cumstances suggesting  that  the  party  has  neglected  to  apply 
for  relief  that  was  reasonably  available,  the  writ  would  be 
withheld,  at  least  until  such  relief  was  sought.  The  supreme 
court  of  California,  in  the  case  last  cited,  took  this  view  of 
the  subject,  and  held  that  the  failure  to  apply  to  the  lower 
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court  to  discharge  the  receiver  did  not  justify  a  denial  of  the 
writ  of  prohibition:  Havemeyer  v.  Superior  Court.  84  Cal. 
327,  18  Am.  St.  Kep.  192,  24  Pac.  121,  10  L.  R.  A.  627,  citing 
Mayor  of  London  v.  Cox,  L.  R.  2  H.  L.  278-280.  The  point  is 
not  presented  in  the  briefs  of  the  learned  counsel,  accom- 
panied with  any  suggestion  on  their  part  that  an  application 
to  the  circuit  court  would  have  availed,  but  they  present  it  as 
a  fixed  bar  to  the  relator's  application  for  this  writ.  We  do 
not  so  regard  it." 

Neither  do  counsel  for  respondents  in  this  case  make  any 
suggestion  that  the  court  in  Jasper  county  would  not  have 
held  on  with  a  death  grip  to  jurisdiction  ^^~  of  the  cause 
pending  before  that  court.  On  the  contrary,  the  judge  of 
that  court  joins  in  the  return  made  by  the  city  marshal,  aiiirm- 
ing  his  right  to  proceed  with  the  case.  Thus  by  the  return  it 
is  shown  that  a  challenge  to  the  jurisdiction  would  have  been 
unavailing. 

In  State  v.  Eby,  170  Mo.  497,  71  S.  W.  52,  Sherwood,  J., 
crisply  puts  state  law  thus:  "The  point  is  made  on  behalf  of 
respondents  that  relators  cannot  have  prohibition  because  the 
lack  of  such  jurisdiction  has  not  been  raised  or  pleaded  in  the 
lower  court;  and  that  this  is  elementary  law.  This  view  is 
frequently  found  expressed  in  text-books:  High  on  Extra- 
ordinary Legal  Remedies,  8d  ed.,  sec.  773;  2  Spelling  on  In- 
junctions and  Extraordinary  Remedies,  2d  ed.,  sec.  1731.  But 
this  is  not  the  law  if  it  is  to  be  taken  as  invariably  true ;  true 
without  variation  or  shadoAV  of  turning.  In  fact,  there  are 
so  many  exceptions  to  the  hackneyed  rule,  that  the  doctrine  it 
announces  is  now  received  with  many  degrees  of  allowance, 
and,  as  will  presently  appear,  is  not  an  absolute  touchstone  of 
jurisdiction.  In  short,  the  fact  of  having  pleaded  lack  of 
jurisdiction  in  the  lower  court  is  not  by  any  means  a  sine  qua 
non  of  jurisdiction  in  the  supervising  court  to  issue  the  pro- 
visional rule."  He  then  proceeds  to  review  the  case  law  upon 
the  subject. 

The  last  expression  of  this  court  found  in  the  case  of  State 
v.  Williams,  221  Mo.  227,  120  S.  W.  740,  indorses  the  doctrine 
of  the  previous  cases  hereinabove  cited,  and  cites  many  au- 
thorities from  other  jurisdictions  to  a  like  effect. 

This  contention  will  therefore  be  ruled  against  respondents. 

3.  It  is  well-settled  law  that  a  writ  of  prohibition  must  be 
directed  to  some  judicial  officer.  In  other  words,  its  purpose 
is  t«o  restrain  judicial  action,  and  not  legislative,  executive  or 
administrative  action:  32  Cyc.  600;  High  on  Extraordinary 
Legal  Remedies,  sec.  782 ;  Mechem  ^^*  on  Public  Offices  and 
Officers,  sec.  1019 ;  State  v.  ITathawav,  115  Mo.  36,  21  S.  W. 
1081 ;  State  v.  Goodier,  195  Mo.  551,  93  S.  W.  928. 

The  general  rule  is  thus  announced  in  32  Cyc,  supra  :  "The 
writ  will  lie  only  to  restrain  the  unlawful  exercise  of  judicial 
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functions  by  an  inferior  tribunal,  acts  of  an  administrative  or 
ministerial  or  of  a  legislative  character  not  falling  within  its 
province." 

Under  this  general  rule  the  author  has  collated  the  authori- 
ties from  all  the  states,  and  with  few  exceptions  this  is  the 
doctrine  of  the  courts.  A  few  courts  hold  that  administra- 
tive boards  exercising  what  is  called  quasi-judicial  functions 
may  be  reached  by  the  writ  (32  Cyc.  601),  but  these  cases 
are  few  and  confined  to  two  or  three  states. 

Now,  the  gist  of  this  case  lies  in  the  character  of  this  court 
•of  impeachment.  If  it  is  a  part  of  the  judiciary  of  the  state, 
designated  and  authorized  by  the  constitution,  then  a  writ  of 
prohibition  can  be  directed  to  it  upon  proper  grounds  and 
upon  proper  application,  but  if  it  is  not  a  part  of  the  judicial 
system  authorized  by  the  constitution,  and  is  a  mere  adminis- 
trative or  executive  board  of  a  municipal  corporation,  then 
such  writ  cannot  be  directed  to  it.  If  a  writ  of  prohibition 
could  be  properly  and  lawfully  directed  to  it,  the  judge  of 
the  circuit  court  of  Jasper  county  had  authority  so  to  do,  but 
if  not,  then  the  judge  exceeded  his  lawful  authority  in  issu- 
ing the  writ,  and  this  court  was  right  in  stopping  such  judge 
from  doing  an  act  in  excess  of  his  lawful  authority.  So  that, 
whilst  there  is  a  mass  of  charges  and  counter  charges  in  the 
voluminous  pleadings  in  this  case,  as  well  as  in  the  case  in 
the  circuit  court,  the  case  proper  is  narrowed  down  to  a  very 
small  compass. 

The  city  council  and  the  mayor  were  proceeding  under 
sections  5761  and  5790  of  the  Revised  Statutes  of  1899,  and 
an  ordinance  of  the  city  passed  thereunder.  These  statutes 
and  ordinances  the  respondents  attack  as  unconstitutional, 
520  <'for  the  reason  that  they  confer  judicial  functions  on 
the  mayor  and  city  council  contrary  to  section  1,  article  6, 
of  the  constitution  of  Missouri."  And  they  further  say  that, 
inasmuch  as  article  4  of  chapter  91  of  the  Revised  Statutes 
of  1899  does  not  provide  for  an  appeal  from  the  judgment  of 
such  court  of  impeachment,  or  for  a  trial  de  novo  in  the  cir- 
cuit court,  and  there  being  no  such  remedy  afforded  by  any 
other  law,  "said  sections  of  article  4  of  chapter  91  of  the  Re- 
vised Statutes  of  1899  attempt  to  confer  exclusive  original 
jurisdiction,  as  well  as  final  jurisdiction,  on  the  city  council, 
and  are  therefore  violative  of  section  1  of  article  14  of  the 
constitution  of  the  United  States." 

The  statute,  section  5761,  supra,  provides:  **The  mayor 
may,  with  the  consent  of  a  majority  of  all  the  members  elected 
to  the  city  council,  remove  from  office,  for  cause  shown,  any 
elective  officer  of  the  city,  such  officer  first  being  given  oppor- 
tunity, together  with  his  witnesses,  to  be  heard  before  the 
council,  sitting  as  a  court  of  impeachment.  Any  elective 
officer  may  in  like  manner,  for  cause  shown,  be  removed  from 
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office  by  a  two-thirds  vote  of  all  the  members  elected  to  the 
city  council,  independently  of  the  mayor's  approval  or 
recommendation.  The  mayor  may,  with  the  consent  of  a 
majority  of  all  the  members  elected  to  the  council,  remove 
from  office  any  appointive  officer  of  the  city  at  will;  and 
any  such  appointive  officer  may  be  so  removed  by  a  two- 
thirds  vote  of  all  the  members  elected  to  the  council,  inde- 
pendently of  the  mayor's  approval  or  recommendation.  The 
council  may  pass  ordinances  regulating  the  manner  of  im- 
peachment and  removals." 

The  ordinance  in  question  provided  for  the  suspension  of 
any  officer  of  the  city  for  such  acts  of  malfeasance  and  mis- 
feasance and  of  official  incompetency,  as  are  contained  in 
these  charges  against  the  city  marshal. 

530  These  constitutional  questions  are  really  outside  of  a 
discussion  necessary  to  determine  this  case.  The  question 
here  is,  What  is  the  real  character  of  this  court  of  impeach- 
ment ?  If  it  is  a  court  within  the  meaning  of  the  constitution, 
then  all  questions  as  to  constitutionality  of  the  laws  under 
which  the  court  acts  can  be  determined  in  a  proceeding  in 
prohibition,  but  if  it  is  not  such  court,  then  relief  must  be 
sought  in  some  other  proceeding.  So  that  after  all,  the  sole 
question  to  be  determined  is  the  character  of  the  body  which 
was  trying  McNeill  for  his  official  life.  To  our  mind  it  is 
not  such  a  body  to  which  a  writ  of  prohibition  can  be  di- 
rected. 

In  discussing  such  writ,  Meehem's  Public  Offices  and  Of- 
ficers, section  1020,  says:  "Hence  the  writ  will  not  be  granted 
to  restrain  the  Secretary  of  the  Interior  from  convening  a 
court-martial,  or  the  governor  from  issuing  a  commission ;  nor 
to  restrain  the  mayor  or  common  council  of  a  city  from  pro- 
ceeding to  investigate  charges  against  a  municipal  officer.!' 
To  like  effect  is  High  on  Extraordinary  Legal  Remedies, 
third  edition,  section  783. 

Statutes  of  this  and  other  states  authorizing  the  removal 
of  municipal  officers  are  founded  upon  the  common-law  doc- 
trine of  amotion.  They  are  in  a  sense  but  declaratory  of  the 
common-law  doctrine  aforesaid:  1  Dillon's  Municipal  Corpo- 
rations, 4th  ed.,  sees.  240-243.  Section  241  reads:  "But 
the  power  to  amove,  like  every  other  incidental  power,  is 
incident  to  the  corporation  at  large,  and  not  to  any  select 
body  or  particular  part  of  it,  and  unless  delegated  to  a  select 
body  or  part,  it  must  be  exercised  by  the  whole  corporation, 
and  at  a  corporate  assembly  regularly  and  duly  convened. 
The  power  to  hold  such  an  assembly  is,  however,  implied  in 
the  power  of  amotion."  This  distinguished  author,  after 
tracing  the  English  origin  of  the  laws,  in  section  244  says : 
"A  provision  in  a  city  charter  vesting  the  board  of  aldermen 
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with  the  sole  ^^*  power  to  try  all  impeachments  of  city 
officers,  the  judgment  only  extending  to  removal  and  dis- 
qualification to  hold  any  corporate  office  under  the  charter,  is 
not  unconstitutional  as  authorizing  the  exercise  of  judicial 
powers  by  a  legislative  or  municipal  body,  but  is  rather  the 
exercise  of  a  power  necessary  for  its  police  and  good  adminis- 
tration." 

Colorado,  with  a  constitutional  provision  practically  bor- 
rowed from  ours,  has  passed  upon  the  exact  question  in  case 
of  People  v.  District  Court,  6  Colo.  534,  where  that  court 
said:  "It  will  be  observed  that  the  tribunal  to  which  the 
writ  issues  must  be  acting  in  a  judicial  and  not  merely  an 
administrative  or  ministerial  capacity:  See  High  on  Extra- 
ordinary Legal  Remedies,  par.  769 ;  Home  Ins.  Co.  v.  Flint, 
13  Minn.  244,  and  cases  therein  cited.  The  city  council  is 
not  a  judicial  body;  and  it  is  doubtful  if  the  legislature^ 
under  the  constitution,  could  invest  it  with  judicial  authority. 
In  the  case  under  consideration  it  was  not  acting  or  attempt- 
ing to  act  in  a  judicial  capacity.  The  examination  of  charges 
preferred  against  the  city  solicitor,  finding  him  guilty  of  mal- 
feasance in  office,  and  removing  him  therefrom,  by  the  city 
council,  was  not  the  exercise  of  judicial  power.  And  this  is 
true  though  the  offenses  charged  may  constitute  causes  of 
action  cognizable  by  the  courts:  See  Donahue  v.  County  of 
Will,  100  111.  94." 

The  Donahue  case  referred  to  by  the  Colorado  case,  is  a 
case  wherein  the  board  of  county  supervisors  removed  a 
county  treasurer  and  ex-officio  collector  for  failing  to  pay 
over  county  moneys,  under  a  statute  of  Illinois  authorizing 
such  act  upon  investigation.  The  officer  there  raised  the  ques- 
tion that  the  statute  was  unconstitutional,  in  that  it  conferred 
judicial  powers  upon  the  board,  and  further  claimed  that  he 
could  not  be  removed  except  by  proper  proceeding  in  a  judi- 
cial proceeding.  The  contention  was  disallowed,  and  Mr. 
Justice  Walker,  speaking  of  the  framers  ^^^  of  their  consti- 
tution, made  some  remarks  very  pertinent  here:  "They  knew 
that  a  proceeding  by  quo  warranto,  with  the  right  to  appeal^ 
would  be  useless  where  the  term  fixed  is  of  short  duration,  as 
it  would  expire  before  a  final  decision  would  be  reached.  Th& 
body,  as  practical  men,  could  not  have  intended  that  such 
slow  processes  should  be  adopted,  and  thus  permit  a  reckless, 
dishonest  and  irresponsible  officer  to  collect  and  defiantly 
squander  the  public  revenue,  compel  his  bondsmen  to  stand  by 
and  see  him  working  their  financial  ruin,  and  neither  the  pub- 
lic nor  the  individuals  be  able  to  check  it,  but  to  wait  till  his 
office  expires  before  he  is  removed  or  checked  in  his  destructive 
course.  We  must  presume  the  framers  of  the  constitution 
intended  to  place  no  limitation  on  the  power  of  the  General 
Assembly  to  provide  ample  and  effective  means  to  prevent 
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such  wrongs  to  the  public  and  to  individuals.  Possessing 
legislative  power,  the  General  Assembly  was  fully  competent 
to  prescribe  the  offenses  which  should  work  a  forfeiture  of  this 
office,  and  provide  what  tribvinal  shall  determine  the  fact." 

In  Fuller  v.  Attorney  General,  98  IMich.  96,  51  N.  W.  33, 
it  is  said:  "To  the  proposition  that  removing  boards  perform 
acts  which  are  judicial  in  their  nature  we  readily  assent. 
They  must  hear  and  determine,  when  the  power  is  limited  to 
removals  for  cause.  So  must  boards  of  review,  auditing 
boards,  highway  and  drain  officers,  pardon  boards,  and  in  fact 
nearly  every  officer  who  has  duties  to  perform;  and  it  is  also 
true  that  the  action  of  all  of  these  is  subject  to  review  in 
courts  of  justice.  None  of  them,  however,  belong  to  the  judi- 
cial department  of  government,  nor  can  they  be  called  judicial 
officers,  though  all  perform  acts  in  their  nature  judicial. 
Their  acts  are  administrative:  Donahue  v.  Countv  of  Will, 
100  111.  94;  State  v.  Hawkins,  44  Ohio  St.  98,  5  N.  E.  228." 

Nor  are  we  without  authority  in  this  state.  The  city  char- 
ter of  the  city  of  St.  Louis  vests  power  to  hear  ^^^  and  de- 
termine the  question  of  removing  certain  city  officers  in  the 
mayor.  The  commissioner  of  public  buildings  in  said  city  had 
charges  preferred  against  him,  and  said  charges  were  heard  by 
the  maj'or,  at  which  hearing  the  officer  and  witnesses  were 
present  and  heard.  The  mayor  found  the  officer  guilty, 
whereupon  he  sued  out  a  writ  of  certiorari  from  the  circuit 
court,  and  upon  due  return  thereof  being  made  by  the  mayor, 
the  officer  filed  his  motion  to  quash  the  proceedings,  which 
motion  being  overruled,  the  case  reached  this  court  by  appeal, 
and  was  determined  at  the  October  term,  1907  :  State  v.  Wells, 
210  Mo.  601.  109  S.  W.  758.  It  was  there  urged  that  the 
mayor,  a  mere  executive  officer,  was  violating  the  constitution 
by  exercising  judicial  functions.  This  contention  was  not  sus- 
tained by  this  court.  Fox,  P.  J.,  at  page  610,  says:  "Upon 
these  provisions  of  the  constitution  learned  counsel  for  appel- 
lant predicates  his  contention  and  seeks  to  draw  the  conclusion 
that,  inasmuch  as  the  mayor  is  an  executive  officer,  he  cannot 
exercise  the  powers  of  a  judge.  It  is  sufficient  to  say  ^^pon 
that  insistence  that,  in  contemplation  of  the  provisions  of  the 
constitution  wherein  it  vests  the  judicial  power  in  the  courts 
of  the  state,  the  mayor  is  not  a  judicial  officer,  nor  under  the 
terms  of  the  constitution  is  he  to  be  denominated  a  judge  in 
any  way  connected  with  the  judicial  department  of  the  state. 
Manifestly,  one  to  be  a  judicial  officer  must  in  some  way  be 
connected  with  the  judicial  department.  Judges  of  judicial 
tribunals  contemplated  by  the  constitution  must  be  the  presid- 
ing officers  of  some  tribunal  whose  jurisdiction  or  power  is 
defined  or  prescribed  by  the  constitution  or  laws  made  there- 
under. '  * 
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To  a  like  effect  is  State  v.  Walbridge,  119  Mo.  383,  41  Am. 
St.  Rep.  663,  24  S.  W.  457.  In  this  ease  the  officer  charged 
with  official  delinquencies  undertook  to  prohibit  the  mayor 
from  trying  his  case.  This  court  denied  the  writ.  In  so 
doing  the  constitutionality  of  the  city  charter  was  upheld, 
^^^  but  Sherwood,  J.,  suggests  the  source  of  such  statutes  in 
this  language:  "In  this  instance,  not  only  was  the  power  of 
amotion  of  an  offending  officer  for  reasonable  and  just  cause 
one  of  the  common-law  incidents  and  resultants  of  the  incor- 
poration of  the  city,  but  it  was  specifically  conferred  by  the 
charter,  and  delegated  to  the  mayor  and  enforced  by  ordi- 
nance. It  is  true  that  neither  charter  nor  ordinance  makes 
any  provision  for  the  means  whereby  the  amotion  of  an  ap- 
pointed officer  is  to  be  effected ;  but  where  a  grant  of  power  is 
given,  all  the  means  necessary  to  effectuate  the  power  pass  as 
incidents  of  the  grant :  Sutherland  on  Statutory  Construction, 
sec.  341 ;  2  Beach  on  Public  Corporations,  sec.  1314 ;  Ex  parte 
Marmaduke,  91  Mo.  228,  60  Am.  Rep.  250,  4  S.  W.  91,  and 
cases  cited;  Grover  v.  Huckins,  26  Mich.  476."  The  learned 
judge  had  previously  quoted  at  length  one  of  the  sections  to 
which  we  referred  from  1  Dillon's  Municipal  Corporations, 
fourth  edition,  i.  e.,  section  240,  which  discusses  the  power  of 
amotion  at  common  law. 

And  as  to  whether  such  bodies  as  the  one  involved  in  this 
case  are  courts  within  the  meaning  of  section  1  of  article  6, 
we  have  made  some  further  comments,  in  the  recent  case  of 
State  V.  Andrae,  216  Mo.  617,  116  S.  W.  561. 

From  the  authorities  there  can  be  no  question  that  the 
mayor  and  city  council,  sitting  as  a  court  of  impeachment,  as 
in  this  instance,  is  not  a  judicial  body  within  the  meaning  of 
our  constitution.  It  is  a  mere  administrative  body  under  a 
municipal  corporation,  which  class  of  corporations,  both  by 
statute  and  common  law,  have  the  power  of  amotion.  Even 
at  common  law  such  corporation  had  the  right  to  delegate  the 
power  of  amotion  to  a  select  body,  but  under  our  statute  the 
charter  of  the  corporation  has  delegated  the  power  in  cities  of 
the  third  class  to  the  mayor  and  city  council,  and  to  this  ex- 
tent the  seat  of  the  power  has  been  fixed.  We  conclude, 
therefore,  that  this  body  so  constituted  is  not  one  to  Avhich  the 
circuit  court  or  ^'^^  the  judge  thereof  could  address  a  writ  of 
prohibition.  Not  that  the  acts  of  svich  court  of  impeachment 
may  not  be  reviewed  at  all,  but  the  court  has  no  legal  author- 
ity to  stop  the  proceedings  of  such  a  body.  The  courts  can 
review  their  authority  upon  writs  of  certiorari:  State  v.  Wells, 
210  Mo.  601,  109  S.  W.  758.  Possibly  other  remedies  might 
be  used,  but  that  is  adrift  in  this  case. 

In  addition,  the  writ  in  this  case  went  against  McEntee  as 
mayor,  and  to  his  acts  as  mayor  or  executive  officer  of  said 
city.     The  writ  will  not  lie  against  such  officer  in  investigating 
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charges  against  the  chief  of  police.  So  says  the  supreme  court 
of  Virginia  in  Burch  v.  Hardwicke,  23  Gratt.  51. 

Further,  the  writ  issued  by  the  respondent  Bright,  as  judge 
of  division  1  of  the  circuit  court  of  Jasper  county,  was  ad- 
dressed to  the  city  attorney  of  Webb  City,  one  of  the  execu- 
tive officers  of  said  city.  The  law  officer  of  the  state,  county 
or  city  cannot  be  reached  by  the  writ  of  prohibition. 

Nor  will  it  do  to  say  that  because  the  respondent  Bright  is 
the  judge  of  a  court  of  general  jurisdiction,  and  such  court 
.can  issue  writs  of  that  kind,  that  therefore  this  court  cannot 
prohibit  him  from  further  proceeding  in  this  case.  A  writ 
of  prohibition  from  this  court  is  proper,  not  only  in  eases 
where  the  lower  tribunal  has  no  legal  authority  to  act  at  all, 
but  also  in  cases  wherein  such  inferior  tribunal,  although  hav- 
ing general  jurisdiction  over  a  particular  class  of  cases  has 
exceeded  such  jurisdiction  in  the  particular  case:  State  v. 
Revnolds,  209  Mo.  161.  123  Am.  St.  Rep.  468,  107  S.  W.  487, 
15  L.  R.  A.,  N.  S.,  963,  14  Ann.  Cas.  198 ;  State  v.  Williams, 
221  Mo.  227,  120  S.  W.  740.  In  both  of  these  cases  the  lower 
tribunal  had  general  jurisdiction,  and  jurisdiction  over  the 
class  of  cases  there  involved,  but  for  the  excessive  exercise  of 
the  judicial  power  thus  possessed  we  granted  the  w^rits  of 
prohibition  from  this  court.  In  the  latter  case,  Gantt,  J., 
said:  ''The  office  of  a  writ  of  prohibition  has  been  defined 
so  often  in  this  jurisdiction  that  no  time  or  space  need  be 
allotted  to  '^^^  it  at  this  time,  further  than  to  say  that  we  are 
required,  by  the  application  for  the  writ  and  the  motion  to 
dismiss,  to  determine  whether  the  circuit  court  of  the  city  of 
St.  Louis,  presided  over  by  respondent.  Judge  Williams,  in 
retaining  and  asserting  its  right  to  make  and  enforce  the  re- 
straining orders  already  noted  against  the  defendants,  and  in 
asserting  its  right  to  grant  perpetual  injunctions  in  said  cause, 
is  keeping  within  the  bounds  of  the  jurisdiction  prescribed  for 
it  by  the  laws  of  this  state,  for  it  is  now  the  settled  doctrine 
that  the  writ  lies  as  well  to  prevent  an  excessive  or  unauthor- 
ized application  of  judicial  force  as  where  a  court  assumes 
judicial  power  not  granted  by  law." 

So  in  the  case  at  bar,  wiiilst  division  1  of  the  circuit  court 
of  Jasper  county  is  a  court  of  general  jurisdiction,  and  can 
issue  writs  of  prohibition,  yet  it  exceeded  its  power  when  it 
directed  such  a  writ  to  such  a  body,  which  under  the  law 
should  not  have  been  arrested  in  their  proceedings  by  a  writ 
of  that  character. 

The  judicial  power  exercised  being  in  excess  of  the  juris- 
diction given,  the  provisional  writ  herein  should  be  made 
permanent,  and  it  is  so  ordered. 

Let  the  final  writ  of  prohibition  be  issued. 

All  concur,  except  Burgess,  J.,  not  sitting. 
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The  Writ  of  Prohibition  is  the  subject  of  a  note  to  Stat«  v.  Superior 
Court,  111  Am.  St.  Rep.  929.  Prohibition  is  an  extraordinary  legal 
remedy,  and  can  be  resorted  to  only  in  cases  of  usurpation  of  power 
or  jurisdiction  by  the  inferior  court,  or  when,  in  the  exercise  of 
jurisdiction  in  handling  matters  within  its  cognizance,  it  exceeds  its 
legitimate  powers;  Ex  parte  State,  150  Ala.  489,  124  Am.  St.  Rep.  79; 
Woods  V.  Cottrell,  55  W.  Va.  476,  104  Am.  St.  Rep.  1004.  And  or- 
dinarily it  will  not  issue  unless  other  remedies  provided  by  law  are 
inadequate  to  afford  full  relief:  Crittenden  v.  Booneville,  92  Miss. 
277,  131  Am.  St.  Rep.  518;  Bell  v.  District  Court,  28  Nev.  280,  113 
Am.  St.  Rep.  854.  The  writ  lies  only  against  judicial  tribunals  and 
against  judicial  action:  McWhorter  v.  Dorr,  57  W.  Va.  608,  110  Am. 
St.  Rep.  815. 

The  Eemoval  of  Officers  for  Cause  is  the  subject  of  a  note  to  McNiff 
y.  Waterbury,  ante,  p.  247. 


EGGER  V.  EGGER. 

[225  Mo.  116,  123  S.  W.  928.] 

APPEAL — Sufficiency  of  Affidavit. — An  afladavit  on  an  appeal 
from  a  probate  court,  made  "for  and  in  behalf  of  the  plaintiff"  by 
his  attorney,  and  signed  by  the  latter  as  "appellant,"  is'  not  fatally 
defective,     (p.  574.) 

APPEAL — Waiver  of  Defective  Affidavit. — Objection  to  the 
sufficiency  of  the  affidavit  on  appeal  from  a  probate  court  should  be 
made  in  the  district  court.  It  is  too  late  to  make  objection  in  the 
supreme  court,     (p.  575.) 

CONTEACT — Validity  Under  Statute — Relation  of  Parties. — 
It  does  not  impugn  a  statute,  when  the  validity  of  a  contract  claimed 
to  have  been  made  under  it  is  in  question,  if  the  court  takes  into 
consideration  the  relation  of  the  parties  to  each  other  and  the  cir- 
cumstances influencing  their  conduct,     (p.  575.) 

HUSBAND  AND  WIFE — Contract — ^Fiduciary  Eolation. — The 
reason  for  the  law  in  taking  into  account  the  fiduciary  relations  be- 
tween parties  to  a  contract  as  affecting  its  validity  applies  in  the 
case  of  contracts  between  husband  and  wife.     (p.  575.) 

CONTEACT — Suspicion  from  Appearance  of  Fairness. — Great 
caution  in  drawing  a  contract  to  give  the  appearance  of  fairness  may 
itself  arouse  suspicion,     (p.  576.) 

HUSBAND  AND  WIFE— Eights  of  Latter  Under  Statute.— A 
statute  enlarging  the  capacity  of  a  married  woman  to  contract,  and 
to  sue  and  be  sued,  strikes  at  her  common-law  disabilities.  It  does 
not  deprive  her  of  any  of  her  statutory  rights  and  while  she  is 
deemed  a  feme  sole  for  certain  purposes,  she  is  a  wife  for  all  else, 
(p.  577.) 

HUSBAND  AND  WIFE— Validity  of  Her  Contract  With  Him.— 
Under  a  statute  enabling  a  married  woman  to  contract  as  though  she 
were  a  feme  sole,  she  may  make  a  valid  contract  with  her  husband, 
(p.  578.) 

WILL — Eenunciation  by  Widow. — Where  the  Law  Gives  a 
widow  absolutely  a  certain  share  in  her  husband's  estate  at  his  death, 
he  cannot  deprive  her  of  it  by  will;  and  if  the  law  does  not  say  that 
she  must  make  within  a  certain  time  a  formal  renunciation  of  the 
will,  she  need  not  do  so,  but  may  simply  ignore  it  and  claim  what 
the  law  gives  her.     (p.  577.) 
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WILL — Election  by  Widow. — Section  2937  of  the  Revised 
Statutes,  which  gives  a  widow  a  child's  share  in  her  husband's  per- 
sonal estate,  does  not  put  her  to  an  election  between  what  it  gives 
and  what  his  will  provides.  The  section  gives  her  that  share  abso- 
lutely, and  unless  she  has  bargained  it  away,  or  has  become  estopped 
to  assert  it,  she  is  entitled  to  claim  it  without  formal  election  and 
renunciation,     (p.  577.) 

HUSBAND  AND  WIFE— Release  of  Her  Expectant  Estate.— 

It  is  not  certain  that  the  legislature,  in  empowering  a  married  woman 
to  contract  as  a  feme  sole,  intended  to  enable  her,  by  contract  with 
her  husband,  to  dispose  of  her  prospective  distributive  share  in  his 
estate.  But  if  the  statute  does  give  her  this  authority,  her  contract, 
to  be  binding,  must  be  supported  by  a  valuable  consideration. 
<p.  578.) 

HUSBAND  AND  WIFE — Release  of  Her  Expectant  Estate. — 
An  agreement  by  a  wife  with  her  husband  to  release  her  prospective 
distributive  share  in  his  estate,  based  on  his  promise  to  make  a  will 
giving  her  much  less  than  she  will  be  entitled  to  in  the  absence  of  a 
will,  is  without  consideration  and  not  binding  on  her  after  Ms  death, 
(pp.  578,  580.) 

HUSBAND  AND  WIFE — Release  of  Her  Expectant  Estate. — 
Beneficiaries  under  a  will  have  the  burden  to  show  that  the  wife  of 
the  testator  was  treated  fairly  when  she  agreed  with  him  to  release 
her  prospective  distributive  share  in  his  estate  on  his  promise  to 
provide  for  her  in  his  will.     (p.  580.) 

DESCENT  AND  DISTRIBUTION.— A  Widow  is  not  Estopped 

to  claim  her  distributive  share  in  her  husband's  estate  by  accepting, 
in  pursuance  of  her  agreement  with  him,  a  small  part  of  what  the  law 
gives  her,  nor  by  executing  a  quitclaim  deed  of  land  in  which  he 
invested  her  funds,  nor  by  agreeing  to  accept  the  provisions  of  his 
will  in  place  of  dower,  she  being  an  aged  woman,  not  conversant  with 
English,  nor  having  independent  advice,     (pp.  580,  582.) 

DOWER — When  Attaches — Deprivation  of  Right. — A  wife's  in- 
choate right  of  dower  attaches  immediately  on  her  marriage  to  land 
owned  by  her  husband  at  that  time,  and  to  land  acquired  by  him 
during  coverture  as  soon  as  he  acquires  it,  and  she  cannot  be  deprived 
of  that  right  by  any  act  done  or  suffered  by  him,  whereas  her  title 
in  her  share  in  the  personal  estate  attaches  only  at  his  death, 
(p.  582.) 

RES  JUDICATA. — ^A  Judgment  in  a  Suit  for  Admeasurement 
of  Dower  is  not  res  judicata  in  a  subsequent  action  by  the  widow 
to  avoid  her  release  to  her  husband  of  her  prospective  interest  in  his 
estate,  and  recover  her  distributive  share  in  his'  personal  estate, 
(pp.  582,  583.) 

EVIDENCE. — The  Exclusion  of  Evidence  is  Right  if  it  is  in- 
competent on  any  ground.  And  it  is  immaterial  on  what  ground  the 
court  excludes  it.     (p.  583.) 

EVIDENCE — Parol  Agreement  Merged  in  Writing. — An  oral 
agreement  or  understanding  is  merged  in  a  subsequent  written  con- 
tract on  the  same  subject,  and  nothing  can  be  added  to  or  taken  from 
the  writing  by  oral  testimony,     (p.  583.) 

APPEAL — Findings  Binding  on  Respondent. — If  a  judgment  is 
wholly  in  respondent's  favor,  he  is  not  concluded  by  findings  of  fact 
to  which  he  did  not  except,     (p.  584.) 

Barbour  &  McDavid  and  Cole,  Burnett  &  Moore,  for  the 
appellants. 

E.  P,  Mann  and  H.  W.  Timmonds,  for  the  respondent. 
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*26  VALLIANT,  J.  Plaintiff,  the  widow  of  Fredolin 
Egger,  deceased,  instituted  this  proceeding  in  the  probate 
court  of  Barton  county  at  the  May  term,  1905,  against  the 
executor  of  her  deceased  husband's  will,  and  heirs  and  the 
distributees  of  his  estate,  the  object  of  which  is  to  have  dis- 
tribution of  the  personal  property  of  the  estate  of  her  late 
husband  and  giving  to  her  one-sixth  thereof,  that  being  equal 
to  a  child's  share  as  provided  in  section  3937  of  the  Revised 
Statutes  of  1899.  The  judgment  of  the  probate  court  being 
against  her,  she  appealed  to  the  circuit  court  of  that  county; 
in  that  court,  on  application  for  a  change  of  venue  by  the 
executor,  the  cause  was  transferred  to  the  circuit  court  of 
Greene  county,  where  it  was  tried  and  judgment  was  ^^"^  ren- 
dered in  favor  of  the  widow,  adjudging  that  she  was  entitled 
to  a  share  equal  to  a  child's  share  of  the  personal  property 
of  the  estate,  amounting  to  $21,964.45,  less  what  she  had 
already  received,  leaving  a  balance  due  her  of  $20,739.45,  for 
which,  with  interest  at  six  per  cent  from  December  1,  1903, 
until  paid,  and  costs,  judgment  "was  rendered.  The  cause  has 
come  to  this  court  on  the  appeal  of  the  executor  and  the  other 
defendants  from  that  judgment.  There  is  really  no  dispute  as 
to  the  material  facts  in  the  case,  although  there  is  a  little  con- 
flict in  the  evidence  on  some  nonessential  points.  The  only 
grounds  on  which  the  executor  resists  the  widow's  claims  are, 
first,  an  alleged  contract,  made  between  the  husband  and  wife 
by  which  she  agreed  to  accept  in  lieu  of  dower  and  all  other 
claims  against  his  estate  the  sum  of  $75  a  month  during  her 
life,  and,  second,  her  estoppel  by  her  acceptance  from  the 
executor  of  monthly  payments  at  that  rate  and  on  that  ac- 
count for  a  period  of  about  ten  months  after  her  husband's 
death;  also  her  acceptance  from  the  executor  of  the  sum  of 
about  $1,430,  the  estimated  amount  of  money  which  the  wife 
had  at  the  time  of  her  marriage  and  received  afterward,  and 
which  she  gave  into  the  hands  of  her  husband ;  that  these  pay- 
ments were  made  to  her  by  the  executor  as  in  conformity  to 
the  contract,  and  on  her  signing  and  delivering  to  him  shortly 
after  the  probating  of  the  will  a  paper  writing  to  the  effect 
that  she  accepted  the  provisions  made  for  her  in  the  will. 

The  undisputed  facts  are  as  follows:  The  plaintiff  and  her 
deceased  husband  were  natives  of  Switzerland;  they  came  to 
this  country  in  1866  and  married  in  that  year  after  they  came 
here,  in  the  state  of  Wisconsin,  At  the  time  of  their  marriage 
the  plaintiff  was  a  widow  with  two  children,  daughters  by  her 
former  husband,  and  Fredolin  Egger  was  a  widower  with  six 
children  by  his  former  wife;  one  of  his  children  died  unmar- 
ried and  without  issue,  leaving  five  who  are  now  beneficiaries 
under  this  will.  There  was  no  child  born  of  this  *^^  mar- 
riage, but  their  respective  children  of  the  former  marriages 
were  all  brought  up  together  in  one  family,  and  so  lived  until 
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they  were  grown  and  married  and  settled  in  tlieir  own  homes. 
In  1874  the  family  moved  to  Missouri  and  settled  in  Barton 
county;  the  plaintiff's  two  daughters,  having  previously  mar- 
ried, were  left  in  Wisconsin. 

At  the  time  of  her  marriage,  in  1866,  the  plaintiff  had  in 
hand  $290  and  in  expectancy  from  the  old  country  about 
$1,000,  which  expectancy  was  afterward  realized,  and  she  gave 
both  these  sums  into  the  hands  of  her  husband.  It  does  not 
appear  how  much  money  or  property  the  husband  had  at  the 
date  of  the  marriage,  but  the  inference  to  be  drawn  from  the 
statement  in  appellant's  brief  is  that  it  was  not  great;  the 
statement  is:  "Fredolin  Egger  was  at  the  time  of  his  mar- 
riage with  plaintiff  engaged  in  business  in  New  Glarus,  Wis- 
consin, conducting  the  only  local  store,  owning  some  property 
and  making  some  loans."  But  the  result  shows  that  after  he 
came  to  Missouri  he  was  so  successful  in  his  business  that 
when  he  died,  in  1901,  he  left  an  estate  worth  about  $300,000, 
of  which  about  $190,000  was  personal  property. 

After  they  came  to  Missouri  the  husband  invested  the 
money  he  had  received  from  his  wife,  about  $1,400,  in  one 
hundred  and  sixty  acres  of  Barton  county  land,  and  took  the 
deed  in  her  name,  and  the  title  so  stood  at  the  time  of  his 
death. 

February  21,  1898,  the  plaintiff  and  her  husband  signed 
and  acknowledged  before  a  notary  the  following  paper- 
writing,  which,  because  its  legal  effect  is  the  chief  point  of 
controversy,  we  will  quote  in  full,  to  wit: 

"Know  all  men  by  these  presents.  That  I,  Katharina  Egger, 
wife  of  Fredolin  Egger,  and  being  now  myself  of  the  age  of 
seventy  years,  and  having  a  great  desire  that  I  shall  in  no 
way  be  embarrassed  or  annoyed  by  cares  of  a  business  nature 
or  character  in  case  I  should  be  deprived  by  the  fatalities 
incident  to  human  ^^®  life  of  the  care  and  protection  of  my 
companion  and  beloved  husband,  that  I  have  requested,  in- 
duced and  agreed  with  my  said  husband  this  day  that  for  my 
support,  comfort  and  maintenance,  in  case  of  his  demise,  prior 
to  my  death,  that  he  shall  by  will  make  the  following  pro- 
vision, in  effect,  in  my  behalf,  that  is  to  say:  My  said  hus- 
band, Fredolin  Egger,  Sr.,  shall  provide  by  good  and  sufficient 
will  out  of  his  estate  on  his  demise,  and  in  case  that  I  shall 
survive  him,  there  shall  be  placed  in  the  hands,  charge,  con- 
trol and  custody  of  Jno.  B.  Egger,  or  of  some  other  trustee, 
the  sum  of  twenty  thousand  dollars  ($20,000.00),  in  cash,  or 
in  notes,  or  bonds  secured  by  first  mortgages  or  deed  of  trust 
upon  real  estate  situate  in  the  counties  of  Barton,  St.  Clair 
iand  Bates,  in  the  State  of  IMissouri,  or  in  any  county  of  Mis- 
souri, adjoining  the  county  of  Barton ;  no  such  notes  or  bonds 
so  secured  upon  real  estate  to  be  of  such  amount,  in  the  aggre- 
gate, when  secured  by  any  mortgage  or  trust  deed,  as  to  exceed 
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two-thirds  the  value  of  the  land  pledged,  mortgaged  or  con- 
veyed to  secure  such  notes  or  bonds. 

"And  further,  that  from  such  fund  of  twenty  thousand 
dollars,  and  its  accumulations,  that  I  shall  be  paid  by  such 
trustee,  or  his  successor  in  trust,  the  sum  of  seventy-five  dol- 
lars ($75.00)  per  month,  monthly  during  the  term  of  my 
natural  life. 

"That  in  the  consideration  of  the  premises  and  the  agree- 
ment of  my  said  husband  to  make  the  provision  in  his  last 
will  and  testament  to  the  effect  aforesaid,  I  have  agreed  to, 
and  I  do  now  agree  to,  and  hereby  do  release,  relinquish  and 
acknowledge  full  satisfaction  for  any  charge  for  any  and 
every  claim,  demand,  right  to,  or  interest  in,  or  claim  against 
the  lands,  property,  effects  and  estate  of  my  said  husband, 
Fredolin  Egger,  wherever  situated  and  of  whatever  nature  or 
kind,  real,  personal  or  mixed,  including  the  right  of  dower 
and  homestead,  and  including  all  such  claims,  rights,  ^^^  in- 
terests or  demands,  whether  the  same  should  exist  now  in  my 
favor  or  whether  the  same  should  arise  by  reason  of  the  law 
upon  the  death  of  my  said  husband,  save  and  except  the  claim, 
right  provision  for  the  setting  aside  of  the  fund  of  twenty 
thousand  dollars  in  cash,  or  paper,  secured  upon  real  estate 
as  hereinbefore  mentioned,  and  the  payment  for  my  support, 
comfort  and  maintenance  in  case  of  the  death  of  my  said 
husband,  of  the  monthly  payment  as  hereinbefore  stated. 

"And  the  said  Fredolin  Egger  upon  his  part  agrees  at  the 
request  of  his  wife,  Katharina  Egger,  and  in  consideration  of 
the  premises,  to  make  the  provision  by  his  last  will  and  testa- 
ment of  placing  in  the  hands  of  Jno.  B.  Egger,  or  some  other 
trustee,  the  sum  of  twenty  thousand  dollars,  in  cash  or  in 
notes  or  bonds,  secured  by  first  liens  upon  real  estate,  as  here- 
inbefore stated,  and  situated  in  the  counties  as  hereinbefore 
stated  for  the  support,  comfort  and  maintenance  of  said 
Katharina  Egger  in  case  of  his  death  as  hereinbefore  stated 
prior  to  her  demise. 

"FREDOLIN  EGGER.  (Seal.) 

"KATHARINA  EGGER.     (Seal.) 

"Witnesses  to  signatures: 
"Jacob  Marty. 
"James  B.  Lillard." 

A  few  days  after  the  execution  of  that  document,  to  wit, 
February  25,  1898,  Fredolin  Egger  made  his  will,  wherein 
after  the  following  preamble:  "First,  in  order  to  provide  for 
the  support,  comfort  and  maintenance  of  my  beloved  wife, 
Katharina,  after  my  death  and  at  her  request  and  in  con- 
sideration of  her  release  and  discharge  of  all  claims,  demands 
or  interest  in,  to  or  against  my  estate,  including  especially  the 
right  or  claim  of  homestead  and  dower  in  my  real  estate, 
property  and  effects  and  including  all  claims  for  statutory 
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allowance  to  her  as  my  widow  should,  should  she  survive 
^^^  me,  and  in  pursuance  of  agreement  and  understanding 
between  me  and  my  said  wife  heretofore  had  and  by  us  re- 
duced to  Meriting  on  the  twenty-first  day  of  February,  A.  D. 
eighteen  hundred  ninety-eight  (1898),"  he  made  provision  to 
have  his  wife  paid  $75  a  month  during  her  life  as  called  for 
in  the  agreement  of  February  21st,  and  all  the  residue  of  his 
property  he  devised  and  bequeathed  to  his  five  children.  He 
died  November  29,  1901 ;  the  will  was  duly  probated  Decem- 
ber 3,  1901,  and  defendant  John  B.  Egger  qualified  as  sole 
executor,  December  9,  1901.  On  January  9,  1902,  the  execu- 
tor presented  to  her  and  requested  her  to  sign  and  deliver  to 
him.  which  she  did,  a  paper-writing  wherein  she  declared  that 
she  did  thereby  accept  the  provisions  made  for  her  in  her  de- 
ceased husband's  will.  The  executor  had  already  paid  her 
$75  for  the  preceding  month,  and  after  the  signing  of  that 
paper  he  paid  her  $75  a  month  for  the  period  up  to  and 
including  October,  1902,  aggregating  $825.  In  addition  to  the 
monthly  payments  the  executor  also  paid  her  the  $400  allowed 
her  by  section  107  of  the  Revised  Statutes  of  1899. 

To  secure  the  payments  to  the  widow  of  this  $75  a  month, 
the  executor,  as  directed  by  the  will,  set  apart  $20,000  in 
mortgage  notes,  the  interest  from  which  was  to  be  applied  to 
this  purpose  as  long  as  she  lived,  and  after  her  death  to  be 
distributed  to  the  legatees  under  the  will. 

At  the  same  time  she  signed  the  last  above  mentioned  docu- 
ment she,  at  the  request  of  the  executor,  signed  and  acknowl- 
edged a  deed  conveying  the  one  hundred  and  sixty  acres  of 
the  Barton  county  land  to  consummate  a  sale  of  the  same 
negotiated  by  the  executor,  for  which  he  received  $6,400,  which 
went  into  the  estate,  and  of  which  he  paid  her  $1,430  as  the 
amount  of  her  money  with  which  her  husband  had  bought  the 
land. 

The  defendant,  the  executor,  in  his  answer  pleads  *^^  two 
contracts  alleged  to  have  been  made  between  the  plaintiff  and 
her  husbandj  the  one  is  the  contract  of  date  February  21, 
1898,  under  which  it  is  claimed  the  will  was  made,  and  the 
other  relates  to  the  $290  she  had  in  hand  and  the  $1,000  she 
was  expecting  at  the  time  of  the  marriage,  and  according  to 
the  averments  in  the  answer,  these  sums  were  to  be  turned 
over  to  her  husband  to  be  by  him  or  by  his  estate  repaid  to 
her.  The  answer  does  not  .state  definitely  whether  that  con- 
tract was  made  before  or  after  the  marriage,  nor  does  it  say 
whether  it  was  in  MTiting  or  not.  The  language  of  the  an- 
swer on  this  point  is:  "That  before  and  at  the  time  of  and 
after  said  marriage  .  ,  ,  ,  they  entered  into,  made  and  had 
two  several  contracts,"  etc.  Since  both  contracts  were  re- 
ferred to  in  that  same  sentence  and  one  we  know  was  made 
in  1898,  long  after  the  marriage,  we  infer  the  other  was  made 
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before  the  marriage.  But  that  is  not  very  important,  because 
the  plaintiff's  testimony  shows  that  such  was  the  agreement, 
and  whether  made  at  a  time  and  in  a  form  to  make  it  bind- 
ing on  the  husband,  it  was  substantially  performed  on  his 
part;  he  paid  her  interest  on  the  amount  and  the  same  was 
remitted  to  her  two  daughters  in  Wisconsin  until  he  invested 
the  principal  in  the  one  hundred  and  sixty  acres  of  Barton 
county  land  and  took  the  deed  in  her  name. 

Within  twelve  months  after  the  probate  of  the  will  the 
plaintiff  duly  filed  in  the  probate  court  her  renunciation 
thereof,  and  claimed  her  dower  and  homestead  in  the  land  and 
her  distributive  share  of  the  personal  property.  It  seems  that 
she  filed  two  renunciations — one  in  September  and  the  other 
in  November.  The  reason  for  filing  the  second  renunciation, 
we  infer,  was  because  after  filing  the  first  one  she  received  in 
October  another  installment  of  her  $75  monthly  allowance. 

In  this  application  which  she  now  makes  for  a  distribution 
and  her  share  of  the  personal  property  filed  *^^  in  the  pro- 
bate court,  the  plaintiff  states  that  in  March,  1903,  she  filed 
a  suit  in  the  circuit  court  of  Barton  county  against  all  the 
children,  heirs,  legatees  and  devisees  of  Fredolin  Egger,  set- 
ting forth  in  her  petition  substantially  the  facts  as  stated 
above  and  praying  to  have  her  dower  in  the  real  estate  ad- 
measured and  set  apart  to  her;  that  the  defendants  in  that 
suit  answered  setting  up  as  defense  the  contract  of  February 
21,  1898,  and  the  execution  of  the  instrument  of  writing  on 
January  9,  1902,  hereinabove  mentioned,  whereby  she  con- 
sented to  accept  the  provisions  of  the  will,  and  the  payments 
to  her  of  the  several  sums  of  money.  The  pleadings  in  this 
case  show  that  the  issues  in  that  suit  were  substantially  the 
same  as  they  are  in  this  suit,  except  that  that  was  a  suit  for 
dower  in  the  land  and  that  John  B.  Egger,  who,  in  his  capa- 
city as  executor,  is  a  defendant  here,  was  one  of  the  defendants 
there,  not  as  executor,  but  as  one  of  the  heirs  and  devisees. 
That  suit  resulted  in  a  judgment  in  favor  of  the  widow  and 
an  admeasurement  of  her  dower,  from  which  judgment  the 
defendants  in  that  case  appealed,  but  failed  to  perfect  their 
appeal  in  time,  and  on  motion  of  respondent  the  judgment 
was  affirmed.  The  widow  now  pleads  the  judgment  in  that 
case  as  an  adjudication  of  the  issues  in  this  cause. 

In  addition  to  the  above  facts,  and  probably  intended  to 
bear  on  the  question  of  estoppel,  there  was  evidence  on  the 
part  of  the  defendant  tending  to  show  that  before  signing  the 
contract  of  February  21,  1898,  the  same  was  read,  translated 
and  explained  to  her;  that  she  said  at  the  time  it  was  wliat 
she  wanted  and  that  it  was  made  at  her  request.  There  was 
also  testimony  tending  to  show  that  she  knew  that  her  hus- 
band owned  a  large  estate ;  that  when  she  signed  the  deed  and 
the  instrument  of  January  9,  1902,  saying  that  she  was  satis- 
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fied  to  take  what  the  will  gave  her,  she  was  informed  by  a 
German  lawyer  in  Kansas  City  that  she  had  a  right  to  claim 
more.  Defendants  offered  to  prove  *^*  by  the  husband  of 
one  of  the  defendants  that  after  the  death  of  her  husband  the 
plaintiff  said  to  the  witness  that  at  the  time  of  the  marriage 
it  was  definitely  understood  between  her  and  her  husband  that 
whatever  property  she  had  was  to  be  returned  to  her  children 
and  whatever  property  he  had  was  to  be  divided  among  his 
children,  "that  that  was  the  arrangement  before  marriage  and 
after  marriage  up  to  the  time  of  his  death."  On  objection 
of  plaintiff,  the  testimony  was  excluded  on  the  ground  that 
the  witness  was  incompetent  and  exception  was  saved. 

On  the  part  of  the  plaintiff  there  was  evidence  tending  to 
show  that  she  was  seventy  years  old  when  she  signed  the  con- 
tract of  1898,  was  over  seventy-three  when  she  signed  the 
deed  and  the  paper  of  January  9,  1902;  that  she  had  no 
understanding  of  the  English  language,  spoke  only  German; 
she  had  almost  no  companions  after  she  came  to  Missouri 
except  her  husband  and  his  children,  her  own  children  living 
then  in  Wisconsin;  she  had  always  been  a  kind  and  dutiful 
wife  and  a  good  mother  to  her  husband's  children;  that  she 
and  her  husband  lived  in  frugality,  she  doing  all  the  cooking 
and  housework,  and  that  whilst  she  knew  he  was  worth  con- 
siderable property,  she  had  no  idea  of  its  value,  and  although 
she  had  been  told  by  the  German  lawyer  in  Kansas  City,  and 
also  by  a  son  in  law  of  hers  two  months  after  the  death  of  her 
husband,  that  she  was  entitled  to  more  of  the  estate  than  the 
will  gave  her,  yet  she  did  not  understand  what  her  rights 
were  in  the  estate  until  a  short  while  before  she  executed  the 
renunciation  of  the  will,  when  she  was  on  a  visit  to  her  daugh- 
ters in  Wisconsin,  when  a  German  lawyer  there  explained  it 
to  her. 

1.  The  point  is  presented  by  appellants  that  there  was  no 
affidavit  for  appeal  from  the  judgment  of  the  probate  court 
as  required  by  section  280  of  the  Revised  *^^  Statutes  of 
1899,  and  therefore  the  circuit  court  acquired  no  jurisdiction 
of  the  cause. 

The  record  shows  that  there  was  an  affidavit  filed,  but  ap- 
pellants contend  that  it  was  not  such  an  affidavit  as  the  statute 
requires.  The  statute  is  in  these  words:  "Sec.  280.  The 
applicant  for  such  appeal,  his  agent  or  attorney,  shall  file  an 
affidavit  that  the  appeal  is  not  taken  for  the  purpose  of  vexa- 
tion or  delay,  but  because  the  affiant  believes  that  the  appel- 
lant is  aggrieved  by  the  decision  of  the  court." 

The  affidavit,  after  the  caption  giving  the  style  of  the  case, 
is  in  these  words: 

"B.  G.  Thurman,  for  and  in  behalf  of  the  plaintiff,  Kath- 
arina  Egger,  being  duly  sworn,  upon  his  oath  says  that  this 
application  for  an  appeal  is  not  made  for  vexation  or  delay, 
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but  because  he  believes  the  appellant  to  be  injured  by  the 
judgment  of  the  probate  court.  This  appeal  is  taken  from 
the  judgment  on  the  merits. 

"B.  G.  THURMAN, 

"Appellant. 

** Sworn  to  and  subscribed  before  me  this  15th  day  of 
August,  1905.  PAUL  TUCKER, 

"Judge  of  Probate." 

The  criticism  of  this  affidavit  in  appellant's  brief  is  as  fol- 
lows: "It  is  not  pretended  in  the  affidavit  filed  that  plaintiff 
appealed,  or  sought  to  appeal.  One  B.  G.  Thurman,  who  was 
not  a  party  to  the  cause,  makes  oath  that  he  believes  that  he 
was  injured  by  the  judgment,  designates  himself  as  appellant, 
does  not  state  that  he  is  attorney  or  agent  for  plaintiff,  and 
does  not  state  that  he,  as  appellant,  was  or  is  aggrieved,  or 
that  the  plaintiff  was  or  is  aggrieved  as  required  by  section 
280  of  the  Revised  Statutes  of  1899." 

It  is  true  the  affidavit  is  signed,  "B.  G.  Thurman,  Appel- 
lant," and  to  that  extent  it  justifies  the  criticism,  but  in  the 
body  of  the  affidavit  it  is  stated  that  the  affiant,  "for  and  in 
behalf  of  the  plaintiff  Katharina  ^^®  Egger,"  makes  the 
sworn  statement;  that  shows  that  he  was  at  least  assuming 
to  act  as  agent  or  attorney  for  the  plaintiff,  in  whose  behalf 
the  appeal  was  prayed.  If  we  were  disposed  to  be  hyper- 
critical, we  might  say  that  an  entire  stranger  might  volunteer 
without  any  authority,  and  say  that  "for  and  on  behalf  of 
the  plaintiff"  he  makes  the  sworn  statement,  and  j^et  fall 
short  of  saying  that  he  is  in  fact  the  agent  of  the  person  in 
whose  behalf  he  volunteers;  there  is  a  shade  of  difference  be- 
tween the  two  statements — one  that  he  appears  "for  and  on 
behalf  of  the  plaintiff,"  and  the  other  that  he  is  the  agent 
or  attorney  of  the  plaintiff — but  the  difference  is  not  at  once 
obvious.  In  this  case,  however,  there  is  sufficient  in  the 
record  outside  of  the  affidavit  itself  to  supply  the  information 
if  it  were  needed.  The  record  of  the  probate  court  shows 
that  the  plaintiff's  application  or  motion  for  a  distri])ution 
filed  in  that  court,  and  on  which  this  whole  litigation  is 
founded,  was  signed  by  Thurman,  Wray  and  Timmons,  as 
attorneys  for  the  plaintiff,  and  in  the  circuit  court  the  bill  of 
exceptions  shows  that  the  trial  was  conducted  on  the  side  of 
the  plaintiff  chiefly  by  a  Mr.  Thurman.  The  record  in  neither 
court  shows  that  it  was  a  Mr.  B.  G.  Thurman,  but  since 
the  records  of  the  probate  court  do  show  that  that  court  ac- 
cepted the  affidavit  signed  B.  G.  Thurman  as  representing  the 
plaintifV,  and  on  it  made  the  order  granting  the  appeal,  we 
must  presume  that  that  court  was  satisfied  as  to  the  identity 
of  the  Thurman,  who  was  of  the  law  firm  that  signed  the 
plaintiff's  application  or  motion,  with  the  Thurman  who 
signed  the  affidavit. 
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Besides,  if  the  defendants  had  thought  that  there  was  any- 
thing wrong  with  the  affidavit,  they  had  the  right  to  move  the 
circuit  court  to  dismiss  the  appeal  for  want  of  a  proper  af- 
fidavit, and  that  court  would  have  sustained  the  motion  if  it 
had  considered  the  affidavit  insufficient,  and  if  the  plaintiff 
had  not,  as  she  would  have  then  had  the  right  to  do,  filed  a 
sufficient  ^^"^  affidavit.  Section  283  in  such  case  provides: 
"But  no  appeal  shall  be  dismissed  in  the  appellate  court  for 
failure  to  file  affidavit  or  bond,  or  because  of  a  defective 
affidavit  or  bond,  provided  the  appellant  shall  file  the  affidavit 
and  bond  to  the  satisfaction  of  the  court  in  which  the  appeal 
may  be  pending."  Since  the  defendants  failed  to  call  the 
attention  of  the  circuit  court  to  the  defect,  if  there  was  a 
defect,  when  it  could  have  been  corrected  or  obviated,  it  is 
too  late  to  make  objection  now. 

2.  We  turn  now  to  the  main  question  in  the  case :  Is  the 
plaintiff  by  the  contract  of  February  21,  1898,  precluded  from 
the  share  in  her  late  husband's  estate  to  which  she  would 
otherwise  have  been  entitled  under  the  statutes  of  this  state? 

(a)  Appellants  contend  that  under  section  4335  of  the 
Revised  Statutes  of  1899  (Ann.  Stats.  1906,  p.  2378),  all  dis- 
tinctions theretofore  recognized  by  the  law  concerning  a  mar- 
ried woman,  in  relation  to  her  property  rights  and  her 
contracts,  were  abolished,  and  decisions  of  this  court  are 
quoted  to  sustain  that  contention.  Doubtless  that  statute  has 
to  a  great  degree  removed  from  the  wife  the  shield  that  the 
common  law,  under  the  wisdom  and  experience  of  ages,  had 
placed  over  her  for  her  protection,  and  has  exposed  her  ^o 
dangers  which  she  had  not  been  accustomed  to  learn  to  guard 
against  in  former  times,  when  she  was  taught  by  the  law  to 
regard  her  office  of  wife  and  mother  as  of  first  importance. 
But  courts  have  nothing  to  do  with  the  policy  that  has  caused 
legislation;  they  must  take  a  statute  as  the  lawmakers  gave 
it,  and  enforce  it  to  the  full  extent  of  its  purpose.  It  does 
not  impugn  a  statute,  when  the  validity  of  a  contract  claimed 
to  have  been  made  under  it  is  in  question,  if  the  court  should 
take  into  consideration  the  relation  of  the  parties  to  each 
other  and  the  circumstances  influencing  their  conduct.  When 
we  speak  of  fiduciary  relations  as  influencing  the  making 
of  contracts,  ^^*  we  usually  cite  for  example,  attorney  and 
client,  guardian  and  ward,  physician  and  patient,  shepherd 
and  flock,  and  if  we  do  not  find  in  that  list  husband  and  wife, 
it  is  because  the  ability  of  husband  and  wife  to  enter  into 
contracts  with  each  other  as  adversary  parties  has  come  into 
our  law  since  the  books  on  that  subject  were  written,  but  the 
reason  for  the  law  taking  the  fiduciary  relation  into  account 
in  such  questions  applies  with  as  strong  force  in  reference  to 
husband  and  wife  as  it  does  to  any  other  relation.  Take,  for 
example,  this  case :  Here  is  a  contract  which,  it  is  alleged,  an 
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old  wife,  seventy  years  of  age,  made  with  her  husband,  with 
whom  she  had  lived  in  perfect  harmony  the  best  part  of  her 
life ;  from  young  womanhood  to  old  age  she  has  been  his  de- 
voted wife  and  had  reared  with  a  mother's  care  these  defend- 
ants, his  children,  her  stepchildren ;  she  could  speak  no  word 
of  the  language  of  the  country  in  which  she  lived,  and  for  that 
reason  her  companionship  and  association  were  confined  al- 
most exclusively  to  that  family  circle;  her  own  children  she 
had  left  in  Wisconsin  when  she  came  with  her  husband  and 
his  children  to  Missouri.  It  is  but  fair  to  presume  that  the 
husband  was  a  man  of  intelligence  and  good  business  methods, 
because,  coming  as  he  did  to  this  country  with  comparatively 
small  means,  and,  as  we  gathered  from  the  oral  argument, 
even  assisted  to  come  by  the  Swiss  government,  he  accumu- 
lated a  fortune  aniounting  to  $300,000;  his  children  at  the 
time  of  the  execution  of  this  contract  having  married  and 
gone  to  their  own  homes,  the  old  couple  were  left  alone,  and 
he  was  almost  her  only  companion.  The  contract  she  signed 
was  written  in  English,  of  which  she  could  read  no  word,  and 
not  only  was  it  written  in  English,  but  it  shows  on  its  face 
that  it  was  a  work  of  skill;  it  contained  recitals  not  essential 
to  the  contract,  but  important  if  designed  to  make  it  appear 
that  it  was  done  at  her  request  and  earnest  desire.  Some- 
times great  caution  to  give  the  appearance  of  fairness  itself 
arouses  *^^  suspicion.  If  at  that  time  doubt  was  felt  as  to 
the  validity  of  the  instrument  and  there  was  anxiety  to  clinch 
it,  its  form  and  the  industry  shown  in  the  execution  of  it  to 
guard  every  point  could  not  have  been  more  skillfully  de- 
signed. One  of  the  subscribing  witnesses  testified  that  he 
read  the  contract  to  Mrs.  Egger,  translating  it  into  German, 
and  asked  her  if  she  understood  it  and  was  satisfied,  and  she 
said  yes.  Under  the  circumstances  of  this  case,  why  should 
not  the  law  of  fiduciary  relations  be  taken  into  account  when 
we  come  to  pass  judgment  on  this  contract  ? 

The  statute  on  which  defendants  rely,  section  4335,  declares 
that  "a  married  woman  shall  be  deemed  a  feme  sole  so  far 
as  to  enable  her  to  carry  on  and  transact  business  on  her  own 
account,  to  contract  and  be  contracted  with,  to  sue  and  be 
sued,"  etc.  And  this  court  has  held  that  under  the  terms  of 
that  statute  she  may  make  a  valid  legal  contract  with  her 
husband:  Rice,  Stix  &  Co.  v.  Sally,  176  Mo.  107,  75  S.  W. 
398;  O'Day  v.  Meadows,  194  Mo.  588,  112  Am.  St.  Rep.  541, 
92  S.  W.  637;  Donovan  v.  Griffith,  215  Mo.  149,  128  Am.  St. 
Rep.  458,  114  S.  W.  621,  20  L.  R.  A.,  N.  S.,  825,  15  Ann. 
Cas.  724,  But  neither  that  statute  nor  those  decisions  sustain 
this  contract.  In  the  Rice-Stix  case  this  court  held  that  a 
contract  by  which  the  husband  conveyed  to  his  wife  certain 
notes  and  a  chattel  mortgage  in  payment  of  a  debt  he  owed 
her  was  valid,  and  the  wife  could  interplead  to  recover  the 
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same  in  an  attachment  suit  instituted  against  the  husband  by 
his  creditors.  In  the  O'Day  case  the  contract  was  for  a  divi- 
sion of  the  husband's  property  between  him  and  liis  wife, 
whereby  she  took  in  praesenti  a  large  share  of  his  estate.  In 
the  Donovan  case  the  heirs  of  the  wife  were  seeking  to  charge 
the  husband  with  rents  which  arose  from  her  property  during 
coverture  on  an  implied  contract,  but  the  court  held  that 
although  under  the  statute  husband  and  wife  could  make  a 
valid  contract  w'ith  each  other,  yet  the  circumstances  of  that 
case  did  not  raise  a  contract  by  implication.  That  is  the 
extent  to  which  those  cases  go  in  the  direction  of  appellant's 
contention. 

^'*^  The  statute  itself  strikes  only  at  some  of  the  wife's 
common-law  disabilities;  it  does  not  rob  her  of  any  of  her 
statutory  rights.  She  is  deemed  a  feme  sole  for  certain  pur- 
poses, but  she  is  a  wife  for  all  else.  Her  coverture  protects 
her  from  the  effect  of  the  statute  of  limitations;  her  husband 
cannot  disclose  her  confidential  communications,  her  oral 
agreement  with  her  husband  to  allow  him  to  reduce  to  his 
possession  her  personal  property  or  choses  in  action,  which  by 
the  married  woman's  act  of  1875  (Rev.  Stats.  1899,  sec.  4340) 
becomes  her  separate  property,  is  invalid  (Hurt  v.  Cook,  151 
Mo.  416,  52  S.  W.  396),  and  so  also  is  her  right  of  election 
under  section  2951  of  the  Revised  Statutes  of  1899  (Ann. 
Stats.  1906,  p.  1707),  still  her  right.  The  statutory  provisions 
above  referred  to  (there  are  doubtless  others  that  could  be 
referred  to)  are  cited  only  to  illustrate  that  the  act  of  1889 
(Rev.  Stats.  1899,  sec.  4335)  did  not  repeal  any  of  the  statutes 
then  existing  in  behalf  of  the  wife. 

Counsel  on  both  sides  agree  that  the  contract  in  question 
did  not  create  a  jointure  either  legal  or  equitable,  for  the 
reason  that  it  did  not  convey  any  estate,  real  or  personal,  to 
the  wife  to  take  effect  either  then  or  on  the  death  of  the  hus- 
band. And  counsel  for  appellants  base  an  ingenious  argu- 
ment on  that  fact  to  show  that  there  was  no  right  of  election 
given  by  the  statute  to  the  widow  under  the  circumstances,  and 
in  pursuing  that  argument  they  array  sections  2939,  2940, 
2941.  2944,  2948  and  2949,  and  show  that  none  of  them  fits 
the  facts  of  this  case,  and  in  that  they  are  correct.  But  if 
we  follow  the  learned  argument  and  take  into  account  also 
section  2937,  which  gives  the  widow  absolutely  a  child's  share 
of  the  personal  estate,  it  leads  to  the  conclusion  that  under 
that  section  no  election  is  necessary,  and  she  may  simply 
ignore  the  will  and  demand  what  the  law  gives  her.  That 
section  does  not  saj^  as  others  do,  that  she  must  formally 
renounce  the  will  before  she  can  claim  the  share  of  the  per- 
sonalty there  given  her,  but  it  says  it  is  hers  absolutely.  But 
even  if  formal  *^*  election  and  renunciation  were  necessary, 
Spratt  V.  Lawson,  176  Mo.  175,  75  S.  W.  642,  is  authority  for 
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saying  that  the  plaintiff  here  made  her  election  and  renuncia- 
tion in  due  time.  In  that  case  the  husband  made  a  will  be- 
queathing to  his  wife  $7,000  in  lieu  of  dower,  and  she  signi- 
fied her  acceptance  of  its  provisions,  in  lieu  of  dower  and  all 
other  claims,  by  her  writing  on  the  back  of  the  will  duly 
signed  by  her,  and  after  the  death  of  her  husband  she  re- 
ceived from  the  executor  $1,000  as  part  of  her  $7,000  legacy ; 
afterward,  within  a  year,  she  filed  a  renunciation  of  the  will 
in  due  form  and  demanded  her  dower.  This  court  held  that 
since  $7,000  was  less  than  her  share  of  the  personal  estate 
alone,  the  writing,  if  viewed  as  a  contract,  was  without  con- 
sideration, and  if  viewed  as  an  acceptance,  the  court  said  if 
she  had  made  formal  acceptance  every  day  in  the  year  pre- 
vious to  the  last,  she  had  the  right  on  the  last  day  to  file  her 
renouncement  and  take  her  dower. 

Where  the  law  gives  a  widow  absolutely  a  certain  share  in 
her  husband's  estate  at  his  death,  he  cannot  deprive  her  of  it 
by  his  will,  and  if  in  such  case  the  law  does  not  say  that  she 
must  make  within  a  certain  time  a  formal  renouncement  of 
the  will,  she  need  not  do  so,  but  may  simply  ignore  it  and 
claim  what  the  law  gives  her.  There  are  certain  sections  of 
the  statute  relating  to  the  widow's  share  in  her  deceased  hus- 
band's estate,  as  pointed  out  in  the  brief  of  appellants,  that 
put  on  her  the  duty  of  election,  but  section  2937,  under  which 
this  widow  is  now  claiming  a  share  equal  to  a  child's  share, 
is  not  one  of  them;  the  law  gives  her  that  share  absolutely, 
and  unless  she  has  bargained  it  away  or  is  estopped  to  assert 
it,  she  is  entitled  to  it  now. 

The  contentions  of  appellants  are  that  by  her  contract  of 
February  21,  1906,  she  did  bargain  away  that  right,  and  that 
by  her  acts  since  the  death  of  her  husband  she  is  estopped 
from  asserting  the  contrary. 

The  married  woman's  act  of  1889,  now  section  **^  4335 
of  the  Revised  Statutes  of  1899,  says  that  a  married  woman, 
for  the  purposes  therein  mentioned,  is  to  be  deemed  a  feme 
sole  so  far  as  to  enable  her  to  make  contracts,  and  we  have 
held  in  the  cases  above  cited  that  she  was  thereby  empowered 
to  make  contracts  with  her  husband  the  same  as  a  feme  sole 
could  do.  The  lawmaker  certainly  meant  to  say  that  a  mar- 
ried woman  could  make  any  contract  that  a  feme  sole  could 
make,  but  it  is  not  so  clear  that  the  legislature  meant  to  say 
that  she  could  make  a  contract  with  reference  to  a  subject 
that  a  feme  sole  could  have  no  control  of;  that  is,  a  wife's 
prospective  distributive  share  of  her  husband's  estate.  A 
feme  sole  in  contemplation  of  marriage  might  make  an  ante- 
nuptial contract  on  that  subject,  but  she  would  then  be  in 
fact  a  feme  sole,  not  a  married  woman  acting  quasi  feme  sole 
under  authority  of  our  married  woman's  statute.    A  good 
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deal  might  be  said  on  both  sides  of  that  question  and  it  is 
yet  an  open  one. 

But  assuming,  without  deciding,  that  under  section  4335 
a  married  woman  could  make  a  contract  disposing  of  what 
the  law  gives  her  in  section  2937,  such  contract  would  have 
to  be  supported  by  a  valuable  consideration.  What  was  the 
consideration  that  passed  to  the  wife  for  this  contract?  It 
starts  out  with  the  recital  that  she  has  a  great  desire  to  be 
freed  from  embarrassment  or  cares  of  business  when  her  hus- 
band dies,  therefore  she  has  "requested,  induced  and  agreed" 
with  her  husband  that  he  shall  make  this  provision  for  her  in 
his  will,  which  provision  is  that  the  executor  and  trustee  shall 
set  apart  mortgage  notes  to  the  amount  of  $20,000,  out  of  the 
interest  arising  from  which  he  is  to  pay  her  $75  a  month 
during  her  life,  the  principal  to  be  distributed  to  the  residu- 
ary legatees  at  her  death ;  then  the  contract  goes  on  to  say  in 
effect  that,  as  she  is  so  anxious  for  it,  he  agrees  to  do  that, 
and  in  consideration  of  his  promise  to  do  so  she  releases  all 
claims  of  every  kind  to  his  estate,  specifying  dower,  home- 
stead and  "all  ^^^  claims,  rights,  interests  or  demands"  ex- 
isting then  or  to  arise  thereafter  at  his  death.  At  that  time 
the  husband  owned  real  estate  to  the  value  of  $100,000  and 
personal  property  approximating  $200,000,  at  least  that  is 
what  the  estate  was  estimated  to  be  worth  at  his  death,  which 
occurred  three  or  four  years  afterward,  and  there  is  nothing 
in  the  record  to  suggest  that  there  had  been  any  particular  in- 
crease between  the  date  of  the  contract  and  the  death  of  the 
husband.  Of  course,  there  was  a  possibility  of  unforeseen  dis- 
aster coming  before  his  death  to  sweep  away  so  much  of  the 
personal  estate  that  her  share  would  be  less  than  the  value  of 
$75  a  month,  but  one  would  be  straining  far  to  find  in  that  a 
moving  cause  for  the  contract.  Besides,  there  was  her  dower 
right  in  $100,000  worth  of  real  estate,  of  which  she  covild  not  be 
deprived  either  by  her  husband's  act  or  his  misfortune.  And 
even  the  recitals  in  the  contract  itself  exclude  the  idea  that  it 
was  made  to  guard  against  possible  disaster;  according  to  the 
recitals,  it  was  not  to  save  her  from  a  reasonably  expected 
loss,  but  from  the  embarrassment  and  care  that  the  possession 
of  so  much  wealth  would  entail.  There  is  some  difference 
between  counsel  as  to  whether  at  that  time  she  knew  the  extent 
of  her  husband's  fortune.  If  she  did  not  know,  it  was  the 
duty  of  her  husband  to  have  informed  her;  if  she  did  know, 
as  counsel  for  appellant  think,  it  is  all  the  worse  for  the  con- 
tract. If  she  knew  at  the  death  of  her  husband  she  would  be 
entitled  to  dower  in  real  estate  of  the  value  of  $100,000  and 
one-sixth  of  personal  property  to  the  value  of  nearly  $200,000, 
and  that  her  husband  could  not  by  his  will  deprive  her  of  it, 
and  yet  agreed  that  if  he  would  make  a  will  giving  her  $75 
a  month  during  her  life  she  would  take  that  in  li^eu  of  the 
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large  share  of  the  estate  which  the  law  gave  her,  it  was  a  mere 
nudum  pactum.  There  was  nothing  given  her  at  the  time; 
there  was  only  a  promise  to  give  her  out  of  his  estate  by  will 
at  **"*  his  death  something  very  much  less  than  Avliat  would 
have  been  her  own  by  right  under  the  law. 

If  instead  of  a  mere  promise  to  make  a  will  the  contract 
had  provided  for  the  then  transference  to  a  trustee  of  mortgage 
notes  to  the  amount  of  $20,000,  to  secure  her  the  monthly 
sum  of  $75  for  life  to  guard  against  possible  vicissitudes  of 
fortune,  a  different  case  would  be  presented,  as  to  which  we 
say  nothing.  Here  we  have  a  mere  promise  to  make  a  will 
giving  her  less  than  she  w^ould  be  entitled  to  if  there  was 
no  will. 

Counsel  for  appellants  suggest  that  we  turn  the  case  around 
and  suppose  there  was  no  will,  and  that  at  the  death  of  her 
husband  the  promised  provision  for  her  in  the  contract  ex- 
ceeded the  value  of  her  dower  and  her  statutory  share  in  the 
estate,  could  the  executor  and  heirs  avoid  the  contract  on  the 
ground  that  it  was  not  supported  by  a  consideration?  The 
contract  is  not  binding  on  one  unless  it  is  binding  on  both. 
If  there  was  no  consideration  to  support  the  agreement  to 
relinquish  her  dower  and  her  other  claims  against  the  estate, 
that  relinquishment  is  not  binding  on  her,  and  constituted  no 
consideration  to  support  the  promise  to  make  a  will. 

A  mere  promise  by  a  debtor  to  a  creditor  to  pay  him  a  sum 
less  than  the  amount  of  the  debt  when  due  is  no  consideration 
to  support  an  agreement  by  the  creditor  to  accept  a  smaller 
sum  in  full  satisfaction  of  the  debt. 

The  trial  court  found  that  there  was  no  consideration  to 
support  the  contract  in  question,  and  our  judgment  is  that 
that  finding  was  correct. 

(b)  We  are  also  of  the  opinion  that  under  the  peculiar 
circumstances  of  this  case  there  was  a  very  strong  fiduciary 
relation  between  the  husband  and  the  wife  at  the  time  this 
contract  was  entered  into,  and  even  if  we  should  adopt  appel- 
lants' view  that  the  possible  diminution  of  the  personal  estate 
between  the  date  of  the  contract  and  the  death  of  the  husband 
formed  an  ^'^^  appreciable  consideration  to  support  the  con- 
tract, still  the  burden  was  on  the  defendant  to  show  that  the 
old  wife  was  treated  fairly  and  no  advantage  taken  of  her. 
That  they  have  not  shown ;  on  the  contrary,  it  was  an  exceed- 
ingly unfair  contract,  and  the  circumstances  combine  to  show 
that  she  was  imposed  upon. 

3.  As  to  the  plea  of  estoppel  there  is  nothing  to  support  it. 
The  amounts  that  were  paid  her  were  but  a  very  small  per 
cent  of  what  was  due  her.  The  document  she  was  induced  to 
sign,  dated  January  9, 1902,  declaring  that  she  elected  to  accept 
the  provisions  of  the  will  in  lieu  of  dower,  was  without  any 
consideration  at  all,  and  it  could  not  have  misled  the  executor 


Jan.  1910.]  Egger  v.  Egger.  581 

to  his  disadvantage.  If  he  should  now  say  that  he  would  not 
have  paid  her  the  $75  a  month  except  on  the  faith  of  that  docu- 
ment, he  would  put  himself  in  the  attitude  of  saying  that 
he  would  not  have  paid  her  anything  at  all  unless  she  had 
agreed  to  take  a  very  small  part  of  what  was  her  ov.n.  The 
$400  he  paid  her  was  what,  under  section  107  of  the  Kevised 
Statutes  of  1899,  the  law  gave  her.  She  testified  that  she  did 
not  know  what  it  was  for.  The  $1,430  he  paid  her  was  made 
up  of  the  hereinabove  mentioned  $290  of  her  money  which 
she  put  into  the  hands  of  her  husband  at  the  time  of  her 
marriage,  and  the  $1,000  she  then  had  in  expectancy  and 
interest,  which  sums  he  had  invested  for  her  in  the  one  hun- 
dred and  sixty  acres  of  Barton  county  land.  That  land  the 
executor  sold  for  $6,400,  which  went  into  the  estate,  and  he 
obtained  from  her  a  deed  to  the  same  at  the  same  time  he 
paid  her  the  $1,430.  There  is  no  excuse  for  that  unless  it  be 
that  the  executor  himself  was  acting  under  a  mistake  as  to 
the  law.  Those  papers  were  prepared  by  the  executor,  or  by 
some  one  for  him,  and  presented  to  her  when  she  was  in  Kan- 
sas City  for  signature.  There  was  evidence  to  the  effect  that 
at  the  time  they  were  presented  a  German  lawyer  was  present 
and  translated  *^®  them  to  her,  and  at  the  same  time  told 
her  that  she  was  entitled  to  more  of  the  estate  in  the  way  of 
dower  and  distribution  than  what  the  will  gave  her.  Whether 
he  explained  to  her  that  the  one  hundred  and  sixty  acres  of 
land  was  her  own  property,  and  that  she  was  under  no  obli- 
gation to  sign  the  deed,  or  to  take  one-fourth  of  the  proceeds 
of  a  sale  which  the  executor  would  make,  does  not  appear. 
But  it  does  appear  that  that  was  the  executor's  lawyer  and  a 
stranger  to  her,  and  there  was  no  one  present  to  advise  her 
but  the  executor  and  his  lawyer.  Appellants  in  their  brief 
resent  the  idea  that  the  plaintiff  was  under  the  influence  of 
the  executor,  and  they  den}^  that  the  evidence  sustains  the 
statement  in  the  respondent's  brief  that  he  was  her  favorite 
and  that  she  trusted  him.  Sometimes  "acts  speak  louder 
than  words,"  and  the  acts  of  the  executor  and  the  plaintiff 
in  their  transactions  with  each  other  in  this  matter  show  more 
strongly  the  influence  he  exerted  over  her  than  if  she  had 
said  in  so  many  words  that  she  loved  him  as  a  son  whom  she 
had  reared  from  childhood  and  trusted  him.  It  was  while 
she  was  with  him  that  she  signed  the  document  of  January 
9,  1902,  and  the  quitclaim  deed  to  the  one  hundred  and  sixty 
acres  of  land,  and  she  continued  to  accept,  while  she  was  with 
him,  the  $75  a  month,  even  though,  as  he  now  contends  in  his 
brief,  her  own  son  in  law  had  told  her  that  she  was  entitled 
to  more.  But  when  she  had  gone  beyond  his  reach,  when  she 
was  with  her  own  children  in  Wisconsin,  where,  under  the 
advice  of  a  German  lawyer  there,  who  was  not  in  the  employ  of 
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the  executor,  her  understanding  was  enlightened,  then  she  lost 
no  time  in  bringing  this  suit. 

In  her  deposition,  when  she  was  asked  about  the  deed  she 
had  given  to  the  one  hundred  and  sixty  acres  of  land,  she  said 
that  when  she  gave  the  money  to  her  husband,  the  under- 
standing between  them  was  that  it  was  to  be  repaid  to  her 
by  him  or  his  estate,  and  when  ^'*''  she  signed  the  deed  and 
accepted  the  $1,430,  she  understood  that  that  was  all  she  was 
entitled  to,  and  that  was  still  her  understanding  when  she 
was  testifying.  Appellants  refer  to  that  statement  of  hers  as 
going  to  show  that  she  understood  everything  and  was  satis- 
fied. That  is  one  way  to  look  at  it;  but  from  another  point 
of  view  it  shows  that  she  was  ignorant  of  the  law  and  that 
she  was  a  subject  of  easy  imposition.  Although  there  may 
have  been  an  oral  agreement  between  her  and  her  husband  as 
she  stated,  yet  when  he  invested  the  money  in  land,  and  took 
that  deed  in  her  name,  it  became  her  land,  and  she  could  not 
have  been  compelled  to  convey  it  as  she  did,  but  she  thought 
even  when  she  was  testifying  that  she  was  entitled  only  to  the 
money  she  had  given  her  husband.  The  circumstance  shows 
that  she  was  badly  in  need  of  someone  to  advise  her.  Consid- 
ering her  evident  ignorance  of  law  and  the  circumstances 
under  which  she  acted  when  she  signed  those  papers  in  Kansas 
City,  it  little  becomes  the  executor  now  to  talk  about  having 
been  misled  by  her  conduct,  and  about  her  being  estopped  to 
claim  what  the  law  gives  her. 

4.  As  what  is  above  said  disposes  of  this  case,  it  is  perhaps 
unnecessary  for  us  to  say  anything  on  the  question  of  res  judi- 
cata which  the  plaintiff  raises  in  her  pleading  and  in  her  brief, 
but,  since  a  point  is  made  of  it,  and  since  there  is  a  learned 
discussion  on  the  point  in  the  briefs  on  both  sides,  we  will  say 
a  few  words. 

The  other  suit  was  for  the  admeasurement  of  dower;  there 
were  the  same  plaintiff  and  the  same  defendants  as  in  this 
suit,  except  that  in  that  suit  John  B.  Egger  was  a  party 
defendant  as  heir  to  his  father  but  was  not  a  party  in  his 
official  character  as  executor,  whereas  here  he  is  a  party  as 
executor  and  not  as  heir.  The  issues  of  fact  were  precisely 
the  same  in  both  cases,  but  the  subject  matters  of  the  two 
suits  are  •''**  not  the  same,  the  one  being  for  dower  in  land, 
this  for  a  distribution  of  the  personal  property,  and  there  is 
this  difference  to  be  observed  in  the  application  of  the  evi- 
dence in  the  several  cases,  to  wit,  the  wife's  inchoate  right  of 
dower  attaches  immediately  on  her  marriage  to  land  owned 
by  her  husband  at  that  time,  and  to  land  acquired  by  him 
during  coverture  as  soon  as  he  acquires  it,  and  she  cannot 
be  deprived  of  that  right  by  any  act  done  or  suffered  by  him, 
whereas  her  title  to  the  share  in  the  personal  estate  attaches 
only  at  his  death,  but  does  immediately  attach  then,  and  if 
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she  should  die  before  the  administration  is  concluded,  her 
share  goes  to  her  administrator;  Hay  den's  Admr.  v.  Hay  den's 
Admr.,  23  Mo.  398.  The  husband  could  not  dispose  of  his 
real  estate  so  as  to  reduce  the  wife's  dower,  but  he  could  dis- 
pose of  his  personal  property  or  it  could  be  sold  under  execu- 
tion, and  the  wife  would  have  to  take  a  share  of  what  was  left 
at  his  death.  Therefore,  in  the  suit  for  dower  the  question 
of  whether  or  not  there  was  any  consideration  to  support  the 
contract  of  February  21,  1898,  would  exclude  the  idea  of  a 
consideration  to  be  found  in  the  possible  diminution  of  the 
personal  property  which  learned  counsel  have  earnestly 
pressed  on  our  attention  in  this  case.  We  do  not  think  the 
judgment  in  the  dower  case  is  res  judicata  in  this  case. 

5.  Defendants  offered  to  prove  by  a  witness,  Tschudy,  the 
husband  of  one  of  the  defendants,  that  at  the  death  of  the 
testator  the  plaintiff  had  said  that  it  was  the  understanding 
between  her  and  her  husband,  before  marriage  and  after  mar- 
riage, that  her  property  was  to  be  returned  to  her  children 
and  his  property  was  to  be  divided  between  his  children,  and 
that  was  the  understanding  up  to  the  time  of  his  death.  The 
testimony  was  excluded  upon  objections  of  plaintiff.  The 
ground  that  the  court  excluded  it  on  was  that  the  witness  was 
incompetent.  It  is  inunaterial  on  what  •^'*®  ground  the  court 
excluded  the  evidence;  if  it  was  incompetent  on  any  ground, 
the  exclusion  was  right.  The  evidence  was  incompetent  for 
several  reasons :  The  only  contract  in  dispute  was  the  written 
contract  of  February  21,  1898,  and  whatever  oral  agreement 
or  understanding  existed  before  with  reference  to  that  sub- 
ject was  merged  into  that  contract,  and  nothing  could  be 
added  to  or  taken  from  it  by  this  oral  testimony.  If  there 
was  such  an  agreement,  it  was  made  in  Wisconsin  before  or 
at  the  time  of  the  marriage,  where  our  married  woman's  stat- 
ute had  no  influence  and  even  long  before  our  statute  was 
passed.  Whether  such  an  oral  contract  before  or  after  mar- 
riage would  be  valid  under  the  laws  of  Wisconsin  there  was 
no  evidence  offered  to  show.  Besides,  there  was  no  such  con- 
tract pleaded  in  the  answer.  The  answer  pleads  that,  "Before 
and  at  the  time  of  and  after"  the  marriage  there  were  two 
contracts,  one  that  the  money  which  the  wife  had  in  hand  at 
that  time  and  that  which  she  had  in  expectancy  was  to  be 
"turned  over  to  the  husband  and  to  be  repaid  by  him  or 
his  estate,"  and  the  written  contract  for  $75  a  month  which 
we  have  already  discussed,  but  there  is  nothing  said  in  the 
answer  about  an  agreement  that  his  property  should  go  to  his 
children.  It  appears  in  the  record,  also,  that  the  testimony 
of  this  witness  on  the  point  that  counsel  stated  he  expected  to 
prove  was  read  in  evidence  from  the  bill  of  exceptions  in  the 
dower  case,  and  counsel  for  appellants  in  their  brief  treat  the 
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point  as  a  fact  proven.  In  point  of  fact  it  is  immaterial. 
The  court  did  not  err  in  sustaining  the  objection. 

6.  The  trial  court  made  a  finding  of  facts  which  is  set  out 
in  the  record,  and  some  of  the  facts  so  found  appellants  invoke 
as  conclusive  on  respondent,  because  the  record  does  not  show- 
that  she  excepted  to  them.  Since  the  judgment  was  wholly  in 
her  favor,  she  could  ^^^  not  appeal  from  it  or  file  any  bill 
of  exceptions :  Patterson  v.  Patterson,  200  Mo.  335,  98  S.  W. 
613. 

We  find  no  error  in  the  record.    Judgment  is  affirmed. 

Lamm,  P.  J.,  and  Graves,  J.,  concur. 

Woodson,  J.,  concurs  in  paragraphs  1,  3  and  5,  and  in  all 
that  is  said  in  paragraph  2,  except  that  part  of  it  which  holds 
that  the  contract  is  without  consideration — to  tliat  part  he 
dissents.  He  also  dissents  as  to  paragraph  4,  and  concurs  in 
the  result. 


Hushand  and  Wife  cannot  Contract  With  Each  Other  by  the  common 
law.  But  if  they  attempt  to  contract  with  each  other  as  if  unmar- 
ried, a  court  of  equity  inquires  whether  the  contract  is  fair  and  just, 
and  equitably  ought  to  be  enforced,  and  administers  relief  where 
both  the  contract  and  circumstances  require  it:  Hendricks  v.  Isaacs, 
117  N.  Y.  411,  15  Am.  St.  Eep.  524.  In  various'  states  the  statutes 
declare  husband  and  wife  competent  to  contract  with  each  other,  and 
make  her  contracts  with  him  enforceable:  O'Day  v.  Meadows,  194 
Mo.  588,  112  Am.  St.  Eep.  542.  Yet  in  some  states,  notwithstanding 
the  statutes  enlarging  the  capacity  of  a  married  woman  to  contract, 
she  is  still  under  some  measure  of  disability  when  she  attempts  to 
enter  into  contracts  with  her  husband:  Atkins  v,  Atkins,  193  Mass. 
124,  122  Am.  St.  Eep.  221;  Heacock  v.  Heacock,  108  Iowa,  540,  75 
Am.  St.  Eep.  273. 

The  Relation  of  Hustand  and  Wife  is  Confidential  in  their  transac- 
tions with  each  other:  Brison  v.  Brison,  75  Cal.  525,  7  Am.  St.  Eep. 
189.  And  less  proof  is  required  to  impeach  such  transactions,  and 
more  and  stricter  proof  to  repel  impeachment,  than  as  between 
strangers:  Bennett  v.  Bennett,  37  W.  Va.  396,  38  Am.  St.  Eep.  47. 

While  a  Wife  may  liclcase  Her  Eight  of  Doicer  by  Fost-nuptial  Con- 
tract (McBreen  v.  McBreen,  154  Mo.  323,  77  Am.  St.  Eep.  758; 
Kaiser's  Estate,  199  Pa.  269,  85  Am.  St.  Eep.  785),  she  cannot  bar 
her  dower  or  her  right  and  interest  by  descent  by  simply  contracting 
mutual  releases  with  her  husband:  Pinkham  v.  Pinkham,  95  Me.  71, 
85  Am.  St.  Eep.  392. 

As  to  When  a  Widow  must  Elect  Betroeen  the  Benefits  of  Her  Hus- 
band's Will  and  her  right  to  dower,  see  the  note  to  Matter  of  Gorden,. 
92  Am.  St.  Eep.  695. 
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KENDRICK  V.  RYUS. 

[225  Mo.  150,  123    S.  W.  937.] 

DAMAGES — Measure  of  Recovery  by  Vendee  in  Case  of 
Fraud. — In  an  action  by  a  vendee  against  a  vendor,  either  of  real  or 
personal  property,  for  fraud  or  deceit,  the  measure  of  damages  is 
not  the  difference  between  the  actual  value  of  the  property  and  the 
price  paid,  but  the  difference  between  the  actual  value  at  the  time 
of  the  sale  and  what  the  property  would  have  been  worth  had  it 
been  as  represented,     (p.  592.) 

SALE — Damages  for  Fraud. — The  Benefits  of  tlie  Bargain  are 
a  proper  element  of  damages  in  actions  ex  delicto  founded  upon  the 
fraud  or  deceit  of  a  vendor,     (pp.  592,  593.) 

FRAUD — Measure  of  Damages  on  Sale  of  Mining  Lease. — ^In 
an  action  by  the  vendee  of  a  mining  lease  against  his  vendor  for 
fraud  or  deceit,  the  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  property  at  the  time  of  the  purchase  and  what 
it  would  have  been  worth  had  it  been  as  represented,  thus  making 
allowance  to  the  vendee  for  the  benefit  of  his  bargain,     (pp.  587,  593.) 

FRAUD — Measure  of  Damages — ^Evidence  of  Values. — In  an 
action  by  the  purchaser  of  a  mining  lease  for  deceit  by  the  vendor, 
evidence  of  what  the  lease  would  have  been  worth  had  the  property 
been  as  represented  is  admissible  if  the  facts  and  circumstances  are 
not  so  vague  as  to  make  the  testimony  purely  speculative,     (p.  593.) 

FRAUD — ^Matters  of  Opinion  or  Statements  of  Fact. — Repre- 
sentations by  the  vendor  of  a  mining  lease  that  the  ground  has  not 
been  mined,  and  that  it  has  been  prospected  by  digging  shafts  to  the 
ore  and  then  left,  are  not  matters  of  opinion  but  statements  of  fact, 
(p.  594.) 

FRAUD. — Where  an  Instruction  for  the  Plaintiff  in  an  action 
for  fraud  is  so  framed  as  to  require  the  jury  to  find  that  all  the 
representations  were  made  and  were  all  false,  the  fact  tliat  one  of 
them  is  an  expression  of  opinion  (all  the  others  being  statements  of 
fact)  is  not  reversible  error,     (p.  595.) 

INSTRUCTION. — An  Instruction  Undertaking  to  Withdraw  a 
matter  from  the  jury  is  properly  refused,  if  it  couples  with  that  mat- 
ter other  things  which  should  not  be  withdrawn,      (p.  595.) 

INSTRUCTION. — An  Instruction  not  Well  Founded  upon  the 
facts,  which  leaves  out  of  consideration  some  of  the  admitted  facts, 
and  yet,  upon  the  finding  of  certain  limited  facts,  directs  a  verdict 
for  the  defendant,  is  properly  refused,     (p.  596.) 

Mclndoe  &  Thumian,  for  the  appellant. 

Thomas  &  Hackney,  for  the  respondent.  ~ 

155  GRAVES,  J.  This  is  an  action  for  fraud  and  deceit 
in  the  sale  of  a  lease  on  certain  mining  lots  in  Jasper  county, 
Missouri.  Plaintiff  sues,  as  trustee,  for  himself  and  other 
parties  interested  with  him  in  the  deal.  Defendant  had  ac- 
quired a  previous  lease  on  the  premises,  and  afterward  had 
acquired  the  fee  interest  in  the  land,  so  that  at  the  time  he 
was  in  position  to  make  a  lease  to  plaintiff.  Defendant  had 
been  mining  upon  a  portion  of  the  lots  in  question,  and  had 
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agreed  to  give  one  Roby  a  lease  on  the  same  for  the  price  and 
sum  of  $4,000.  With  the  lease  was  to  go  certain  mining 
machinery.  Roby  was  to  put  up,  and  did  put  up,  $500,  and 
was  given  time  to  pay  the  remainder,  which  time  was  later 
extended.  Defendant  contends  that  he  had  no  dealings  with 
plaintiff,  but  that  he  sold  the  lease  to  Roby,  who  in  turn  sold 
to  plaintiff.  The  evidence  is  conflicting  upon  this  point,  Roby 
claiming  that  he  put  up  the  $500  as  the  price  of  an  option  on 
the  lease,  and  that  defendant  understood  that  he,  Roby,  was 
going  to  get  some  other  party  or  parties  to  take  it.  The  final 
outcome  was  that  defendant  did  execute  a  lease  and  bill  of 
sale  direct  to  C.  II.  Kendrick,  trustee,  and  Kendrick  paid  him 
$4,000  by  check,  and  directed  *^^  Ryus  to  pay  back  to  Roby 
the  $500  put  up  by  him,  which  was  done  by  a  check  from 
Ryus. 

Plaintiff  charges  that  defendant  falsely  and  fraudulently 
represented  to  him  that  the  lots  in  question  had  not  been 
previously  mined ;  that  in  several  of  the  shafts  thereon  he  had 
struck  good  ore  in  developing  them,  but  had  not  taken  it  out; 
that  he,  plaintiff,  could  take  out  $1,000  per  week  for  three 
years.  Plaintiff  went  down  into  one  shaft,  the  only  one  at  the 
time  which  could  be  entered,  and  found  therein  very  rich  ore ; 
he  then  avers  that  he  asked  defendant  if  the  vein  had  been 
cut  or  worked  other  than  he  then  saw  it,  and  was  informed  that 
it  had  not  been ;  that,  as  a  matter  of  fact,  the  defendant  had 
caused  the  drift  to  be  closed  up  so  as  to  keep  plaintiff  from 
seeing  that  the  drift  where  this  pocket  of  rich  ore  was  had 
cut  into  another  drift;  that  defendant  had  caused  the  bottom 
of  the  drift  to  be  covered  with  mineral  to  deceive  him;  that 
upon  taking  possession  he  afterward  discovered  that  all  these, 
as  well  as  many  other,  representations  made  by  defendant 
were  untrue ;  that  he  discovered  that  there  was  but  a  small 
pocket  of  rich  ore,  which  was  surrounded  with  drifts  there- 
tofore made,  of  all  of  which  defendant  had  knowledge.  The 
charges  of  false  representations  in  the  petition  are  so  numerous 
that  it  would  be  a  useless  task  to  reiterate  all  of  them.  Suffice 
it  to  say  that  defendant  by  proper  answer  raised  issue  there- 
with, and  the  proof  thereon  is  conflicting,  plaintiff's  proof 
tending  to  show  not  only  that  the  alleged  representations 
were  made,  but  also  the  falsity  thereof,  and  defendant's  evi- 
dence tending  to  show  that  the  representations  were  not  made. 
There  is  evidence  in  the  record  upon  which  a  verdict  might 
have  been  found  either  way,  but  in  our  judgment  the  weight 
of  the  evidence  seems  to  have  been  with  the  plaintiff.  Plain- 
tiff' averred  and  proved  that  he  expended  $5,000  on  the  lease 
before  he  discovered  the  fraud  and  deceit,  and  says  that  he 
netted  from  ore  taken  out  about  $1,000.  He  also  charges  that 
*^''  had  the  property  been  as  represented,  it  would  have  been 
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of  the  value  of  $16,000,  and  prays  for  judgment  in  the  sum 
of  $19,000. 

Defendant  by  answer  denied  all  things  in  the  petition 
averred.  He  also  pleads  that  there  was  no  privity  of  con- 
tract between  him  and  plaintiff,  but  avers  that  he  traded  with 
Roby,  and  that  Roby  traded  with  plaintiff.  And  he  then 
pleads  that  both  Roby  and  plaintiff  had  knowledge  of  all  the 
facts  and  conditions  pertaining  to  the  property  before  said 
lease  was  made.  Verdict  and  judgment  was  for  the  plaintiff 
in  the  sum  of  $7,000,  from  which  defendant  has  appealed. 
Alleged  errors  will  be  noted  in  their  order. 

1.  Of  prime  importance  is  the  challenge  which  defendant 
makes  to  the  instruction  on  the  measure  of  damages.  For  the 
plaintiff,  the  court  instructed  thus: 

' '  If  the  jury  find  the  issues  for  the  plaintiff,  then,  in  assess- 
ing plaintiff's  damages,  they  should  allow  him  the  difference, 
if  any,  between  the  actual  value  of  the  property  purchased 
by  him  from  the  defendant  at  the  time  of  the  purchase  and 
what  the  said  property  would  have  been  worth  if  it  had  been 
as  represented  by  the  defendant,  the  damages  on  such  account 
not  to  exceed  the  sum  of  $15,000,  together  with  such  further 
sum,  if  any,  as  you  may  find  from  the  evidence  that  the  plain- 
tiff necessarily  expended  in  sinking  shafts  and  drifting  on 
said  mining  lots  up  to  the  time  plaintiff  discovered  the  fal- 
sity of  said  representations,  if  you  find  they  M^ere  false, 
deducting  from  the  amount  of  such  expense  the  moneys  re- 
ceived by  the  plaintiff  from  ore  sales,  less  royalties  paid,  the 
damages  on  that  account  not  to  exceed  the  sum  of  $4,000 ;  and 
the  aggregate  damages  on  the  above  accounts  not  to  exceed 
the  sum  of  $19,000." 

Defendant  contends  that  this  instruction  erroneously  states 
the  measure  of  plaintiff's  damages.  He  contends  that  in 
actions  for  fraud  and  deceit  the  measure  ^^^  of  damages  is 
the  difference  between  the  price  paid  and  the  actual  value  of 
the  property  received. 

It  should  be  noted  that  the  defendant  was  selling  a  ten 
year  lease,  which  is  an  interest  in  lands.  By  this  lease  the 
plaintiff,  in  addition  to  the  contract  price  of  $4,000  for  the 
lease,  was  to  pay  defendant  a  fixed  royalty  on  the  ore  taken 
out  from  the  premises.  The  $4,000  was,  therefore,  the  pur- 
chase price  of  the  lease,  as  distinguished  from  the  moneys  to 
be  paid  and  the  things  to  be  done  under  the  lease,  after  its 
purchase  and  execution. 

This  action  is  not  to  rescind  the  contract,  but  an  action  ex 
delicto  for  damages  sustained  by  reason  of  fraud  and  deceit 
used  at  the  time  the  contract  was  made.  Plaintiff  was  a 
stranger  in  the  community,  and  had  at  the  time  no  knowledge 
of  mining.  Defendant  was  an  experienced  miner  in  Jasper 
county. 


588  135  American  State  Reports.  [Missouri, 

The  cases  are  not  all  hamonious  upon  the  question  of  the 
measure  of  damages  in  a  case  of  fraud  and  deceit.  The  14th 
American  and  English  Encyclopedia  of  Law,  second  edition, 
page  182,  thus  states  the  result  of  an  examination  of  the  cases : 
"In  a  number  of  cases  it  has  been  held  that  the  proper 
measure  of  damages  for  false  and  fraudulent  representations 
by  the  vendor  of  real  or  personal  property,  as  to  its  value, 
quality,  location,  boundaries,  etc.,  is  the  difference  between  the 
real  value  of  the  property  and  the  price  which  the  purchaser 
was  induced  by  the  fraud  to  pay  therefor.  This,  however,  is 
not  the  prevailing  rule By  the  great  weight  of  author- 
ity, in  ordinary  cases,  the  proper  measure  of  damages  in  such 
a  case,  where  the  purchaser  retains  the  property,  is  the  differ- 
ence between  the  actual  value  of  the  property  at  the  time  of 
the  sale  and  what  its  value  would  have  been  if  the  representa- 
tions had  been  true,  for  the  purchaser  is  entitled  to  the  full 
benefits  of  his  bargain.  This  is  clearly  the  more  reasonable 
doctrine. ' ' 

The  one  class  of  cases,  of  which  Smith  v.  Bolles,  132  U.  S. 
125,  10  Sup.  Ct.  Rep.  39,  33  L.  ed.  279,  is  a  representative 
case,  fixes  the  measure  ^^^  of  damages  at  the  difference 
between  the  actual  value  of  the  property  and  the  price  paid, 
thus  making  no  allowance  for  benefits  in  the  bargain. 

The  other  class  of  cases,  of  which  Morse  v.  Hutchins,  102 
Mass.  439,  is  an  example,  fixes  the  measure  of  damages  at  the 
difference  between  the  actual  value  of  the  property  at  the 
date  of  the  sale  and  the  value  of  such  property  if  it  had  been 
as  represented,  thus  making  allowance  to  the  purchaser  for 
the  benefits  of  his  bargain.  So  that  the  real  distinction 
between  the  two  lines  of  cases  is,  that  one  recognizes  the  pur- 
chaser's benefits  in  the  bargain  as  an  element  of  damages  in 
an  action  for  fraud  and  deceit,  and  the  other  does  not.  In 
other  -words,  one  line  of  cases  gives  to  the  purchaser  only  what 
he  has  actually  parted  with  in  the  bargain,  whilst  the  other 
line  not  only  gives  him  that,  but  in  addition  gives  him  the 
benefits  of  his  bargain,  by  permitting  him  to  show  what  the 
property  would  have  been  worth  had  it  been  as  represented. 

For  a  discussion  of  the  two  lines  of  authority  see  the  opin- 
ion of  Torrance,  J.,  in  Gustafson  v.  Rustemever,  70  Conn.  125, 
GG  Am.  St.  Rep.  92,  39  Atl.  104,  39  L.  R.  A.  644.  The  learned 
judge  summarizes  the  difference  thus:  "Both  of  these  cases 
relate  to  sales  of  personal  property,  but  no  distinction  is  made, 
in  the  application  of  these  rules,  between  sales  of  personal 
and  sales  of  real  property  (Bigelow  on  Fraud,  627;  Sedgwick 
on  Damages,  2d  ed.,  559;  3  Sutherland  on  Damages,  sec. 
1171)  ;  and  no  good  reason  has  yet  been  given  why  there 
should  be  any  such  distinction.  Both  courts,  in  the  cases 
above  mentioned,  recognize  the  existence  of  the  general  rule 
that  the  defendant  is  only  liable  for  such  damages  as  are  the 
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natural  and  proximate  result  of  his  fraud,  but  thoy  differ  in 
applying  it.  In  Morse  v.  Hutchins.  102  Mass.  439,  the  loss 
of  the  benefits  of  his  bargain  is  regarded  as  one  of  the  elements 
of  plaintiff's  damage  resulting  naturally  and  proximately 
from  the  fraud,  while  in  Smith  v.  Bolles,  132  U.  S.  125,  10 
Sup.  Ct.  Rep.  39,  33  L.  ed.  279,  such  loss  is  not  so  regarded." 

^^^  Upon  the  argument  of  this  case  we  were  much  im- 
pressed with  the  rule  as  announced  in  Smith  v.  Bolles,  132 
U.  S.  125,  10  Sup.  Ct.  Rep.  39,  33  L.  ed.  279,  but  on  examina- 
tion of  the  cases  which  are  cited  under  the  text  above  quoted 
from  14  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  182,  supra,  we  are  forced  to  the  conclusion  that 
the  great  weight  of  authority  is  against  the  rule  in  the  Smith- 
Bolles  case.  The  cases  seem  to  recognize  that  the  benefits  of 
the  bargain  are  a  proper  element  of  damages  in  cases  of  fraud 
and  deceit.  The  reason  for  this  rule  is  thus  stated  by  Gray, 
J.,  in  Morse  v.  Hutchins,  102  Mass.  439:  "The  rule  of  dam- 
ages was  rightly  stated  to  the  jury.  It  is  now  well  settled 
that,  in  actions  for  deceit  or  breach  of  warranty,  the  measure 
of  damages  is  the  difference  between  the  actual  value  of  the 
property  at  the  time  of  the  purchase  and  its  value  if  the  prop- 
erty had  been  what  it  was  represented  or  w^arranted  to  be. 
This  is  the  only  rule  which  Avill  give  the  purchaser  adequate 
damages  for  not  having  the  thing  which  the  defendant  under- 
took to  sell  him.  To  allow  to  the  plaintiff  (as  the  learned 
counsel  for  the  defendant  argued  in  this  case)  only  the  differ- 
ence between  the  real  value  of  the  property  and  the  price 
which  he  was  induced  to  pay  for  it,  would  be  to  make  any 
advantage  lawfully  secured  to  the  innocent  purchaser  in  the 
original  bargain  inure  to  the  benefit  of  the  wrongdoer,  and,  in 
proportion  as  the  original  price  was  low,  would  afford  a  pro- 
tection to  the  party  who  had  broken,  at  the  expense  of  the 
party  who  was  ready  to  abide  by,  the  terms  of  the  contract. 
The  fact  that  the  property  sold  was  of  such  a  character  as  to 
make  it  difficult  to  ascertain  with  exactness  what  its  value 
would  have  been  if  it  had  conformed  to  the  contract  affords 
no  reason  for  exemptiug  the  defendant  from  any  part  of  the 
direct  consequences  of  his  fraud.  And  the  value  may  be  esti- 
mated as  easily  in  this  action  as  in  an  action  against  him  for 
an  entire  refusal  to  perform  his  contract." 

There  is  much  soundness  in  this  reasoning.  But  *^*  for 
the  fact  that  the  purchaser  thought  he  was  getting  a  bargain 
he  might  not  have  made  the  contract  at  all.  If  by  fraud  and 
deceit  be  is  induced  to  believe  that  he  is  contracting  for  a 
benefit  or  a  bargain,  and  not  merely  swapping  dollars,  why 
shouldn't  the  benefits  of  the  bargain  be  an  element  in  the 
measure  of  damages  in  an  action  for  fraud  and  deceit? 

Such  benefit  Avould  be  a  matter  fully  contemplated  by  both 
parties.    By  the  purchaser,  because,  as  a  rule,  trades  are  not 
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made  for  the  purpose  of  merely  exchanging  dollars;  by  the 
seller,  because  he  would  not  falsely  represent  the  character 
of  the  property  save  and  except  to  induce  the  purchaser  to 
believe  that  he  was  procuring  a  benefit  or  bargain.  Being, 
therefore,  a  matter  fully  contemplated  by  both  parties,  we 
are  impressed  with  the  reasonableness  of  the  rule  which  al- 
lows the  "benefits  of  the  bargain"  as  a  proper  element  of 
damages  in  cases  of  fraud  and  deceit. 

The  Colorado  court  expresses  the  rule  as  succinctly  as  any 
of  the  many  cases.  Following  the  trend  of  the  Massa- 
chusetts ease,  supra,  that  court,  in  Herfort  v.  Cramer,  7  Colo. 
483,  4  Pac.  896,  says:  "If  the  property  is  more  valuable  than 
the  consideration  named  in  the  contract,  the  profits  of  the 
bargain  legitimately  belong  to  the  purchaser.  So,  also,  if  the 
seller  falsely  and  fraudulently  represents  the  property  to  be 
more  valuable  than  it  really  is,  and  the  purchaser  is  thereby 
deceived  and  induced  to  enter  into  a  contract  of  purchase, 
he  is  entitled  to  the  benefits  which  he  would  have  derived 
therefrom  if  the  representations  had  been  true." 

Discussing  the  case  of  Parker  v.  St.  Martin,  53  Minn.  1, 
55  N.  W.  113,  which  case  denied  "the  benefit  of  the  bargain" 
as  an  element  of  damages  in  a  fraud  and  deceit  action, 
Sutherland  on  Damages,  third  edition,  section  1172,  comments 
thus:  "The  general  rule  above  stated  is  based  on  the  assump- 
tion that  the  amount  paid  is  the  measure  of  the  value  as 
fixed  by  the  parties ;  but  a  purchaser  ^^^  does  not  buy  to  sell 
again  at  the  same  price ;  and  to  compel  him  arbitrarily  to 
accept  compensation  by  that  standard  is  to  deprive  him  of 
such  benefit  of  his  purchase  as  the  state  of  the  market  Avould 
have  enabled  him  to  realize  if  there  had  been  no  fraud.  As 
said  by  Mr.  Justice  Gray,  'to  allow  the  plaintiff  only  the 
difference  between  the  real  value  of  the  property  and  the 
price  which  he  was  induced  to  pay  for  it  would  be  to  make 
any  advantage  lawfully  secured  to  the  innocent  purchaser 
in  the  original  bargain  inure  to  the  wrongdoer;  and,  in  pro- 
portion as  the  original  price  was  low,  would  afford  a  protec- 
tion to  the  party  who  had  broken,  at  the  expense  of  the 
party  who  was  ready  to  abide  by,  the  terms  of  the  contract. ' 
The  amount  paid  is  evidence  of  the  value,  but  on  principle 
and  according  to  the  general  course  of  decision,  it  is  not  con- 
clusive of  the  value  as  it  was  represented  to  be." 

Along  the  same  line  is  Sedgwick  on  Damages,  eighth  edi- 
tion, volume  3,  section  1027,  where  the  author  says:  "This 
seems  to  be  the  proper  place  for  considering  the  measure  of 
damages  in  actions  for  fraud  committed  in  the  course  of  a 
sale  of  land.  In  such  actions,  as  in  actions  for  fraud  in  the 
sale  of  chattels,  it  has  usually  been  held  that  the  measure  of 
damages  is  the  difference  in  value  between  the  land  as  it 
would  have  been  if  as  represented  and  as  it  actually  was. 
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Such  difference  in  value  must  be  estimated  at  the  time  of  the 
sale." 

The  same  author,  volume  2,  section  778,  speaks  of  Smith  v. 
BoUes,  132  U.  S.  145,  10  Sup.  Ct.  Rep.  39,  33  L.  ed.  279, 
as  a  departure  from  the  rule.  He  says:  "In  a  recent  case 
in  the  supreme  court  of  the  United  States,  however,  that  tri- 
bunal seems  to  have  refused  to  follow  this  well-established 
rule."  And  further,  after  admitting  that  Smith  v.  Bolles 
accords  with  the  English  rule,  the  same  author,  in  section 
781,  condemns  the  rule  in  this  language : 

"With  this  remarkable  difference  of  authority  on  a  point 
hitherto  supposed  to  be  well  settled,  we  may  be  permitted 
to  offer  one  or  two  suggestions.  The  ^®^  theory  adopted  in 
England  and  by  the  supreme  court  of  the  United  States  is 
that  a  totally  different  rule  obtains  if  the  plaintiff  sues  in 
contract  from  that  which  holds  good  if  he  sues  in  tort ;  that 
in  a  suit  upon  a  warranty  that  an  article  corresponds  with 
representations,  he  gets  the  benefit  of  his  contract;  while  in 
a  suit  for  the  fraud  committed  he  gets  back  only  the  money 
paid  out.  Such  a  result  is  objectionable,  since  it  introduces 
two  different  rules  for  the  same  state  of  facts,  dependent 
solely  on  the  question  whether  the  action  sounds  in  tort  or 
contract ;  while,  as  we  have  often  seen,  the  general  principle 
is,  that  the  rules  of  compensation  are  the  same  in  tort  and 
contract,  in  all  cases  where  the  measure  of  damages  is  loss 
of  or  injury  to  property  rights. 

"But  besides  this,  the  tort  may  be  one  of  a  peculiar  charac- 
ter. The  decisions  just  cited  treat  it  as  merely  a  tort  by 
means  of  which  the  plaintiff  is  induced  to  part  with  his 
money,  or  to  exchange  his  money  for  the  thing  bought.  But 
is  this  always  the  fact?  It  may  be  a  fraudulent  warranty 
which  induces  the  plaintiff  to  enter  into  a  contract  to  pur- 
chase, not  what  he  gets,  but  something  totally  different. 
What  is  the  natural  and  proximate  loss  in  such  a  case  ?  Not 
the  loss  of  his  money,  but  the  loss  of  the  thing  he  was  in- 
duced to  believe  he  had  got.  He  does  not  seek  to  recover  the 
benefit  of  a  bargain  on  a  contractual  ground,  but  the  benefit 
of  a  bargain  which  the  defendant  has  fraudulently  destroyed. 

"Suppose  that  such  a  warranty  were  made  by  one  person 
and  the  fraud  committed  by  another.  This  is,  suppose  that 
A  sells  to  B  with  a  warranty,  and  that  C,  with  knowledge 
of  the  facts,  by  a  fraud  destroys  the  value  of  the  warranty. 
In  a  suit  by  B  against  C,  surely  the  plaintiff  could  not  be 
restricted  to  the  recovery  of  the  money  he  had  lost,  because 
he  was  obliged  to  sue  in  tort.  But  the  supposed  case  is  far 
less  strong  than  the  one  we  have  supposed,  for  in  that  A, 
who  sells  ^^^  with  warranty,  and  C,  who  commits  the  fraud, 
are  one  and  the  same  person." 
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Our  ovrn  courts  seem  to  be  against  the  doctrine  of  Smith 
V.  Bolles,  132  U.  S.  125.  10  Sup.  Ct.  Rep.  39,  33  L.  ed.  279. 
In  Caldwell  v.  Henry,  76  ^lo.  251,  the  following  instruction 
met  the  approval  of  this  court:  "You  are  further  instructed 
that  should  you  find  for  plaintiff,  the  measure  of  damages 
is  such  sum  or  amount  as  you  may,  from  the  evidence,  be- 
lieve was  the  difference  between  the  actual  value  of  said  land 
at  the  time  it  was  conveyed  to  plaintiff  and  what  would  have 
been  its  value  at  the  time  had  it  been  in  point  of  quality, 
condition  and  location  as  represented  by  defendant,  not  ex- 
ceeding the  amount  claimed  in  the  petition ;  and  if  you  find 
for  plaintiff,  you  may  allow  her  interest  on  the  amount  you 
may  find  for  her,  from  the  time  of  the  commencement  of  this 
action."  It  is  true  the  court  did  not  discuss  the  rule,  as  both 
sides  seem  to  have  proceeded  on  the  theory  that  such  was  the 
proper  rule  of  damages. 

In  Bank  of  Atchison  County  v.  Byers,  139  Mo.  627,  41  S. 
W.  325,  we  said:  "In  such  circumstances  the  measure  of 
damages  was  the  difference  between  the  bonds  if  they  had 
been  as  represented  upon  their  face  and  their  value  with  the 
prior  encumbrance  on  the  lands  of  the  company:  1  Bigelow 
on  Fraud,  1888  ed.,  pp.  627,  628;  Caldwell  v.  Henry,  76 
Mo.  254.  Plaintiff's  tenth  and  defendant's  third  instruction, 
with  respect  to  this  branch  of  the  case,  are  in  accordance 
with  the  rule  herein  announced,  and  contain  a  correct  pre- 
sentation of  the  law  upon  the  measure  of  damages." 

In  the  Byers  case  there  was  involved  the  value  of  some 
second  mortgage  bonds.  On  their  face  the  bonds  purported 
to  be  first  mortgage  bonds.  This  statement  in  the  face  of 
the  bond  was  the  false  representation.  This  court  thus  held 
that  the  proper  measure  of  damages  was  the  difference  be- 
tween the  actual  value  and  the  value  they  would  have  had 
if  they  had  been  up  to  the  standard  fixed  by  the  false  repre- 
sentations. 

^^^  Shinnabarger  v.  Shelton,  41  Mo.  App.  147,  and  other 
opinions  of  the  courts  of  appeals  are  to  the  same  effect. 

In  this  case  there  were  representations  shown  by  plaintiff's 
evidence,  as  to  the  existence  of  ore  beds  in  the  ground 
covered  by  the  lease,  which,  had  the  representations  been 
true,  would  have  made  this  ten  year  lease  exceedingly  valu- 
able. We  care  not  whether  the  thing  purchased  be  land,  and 
interest  in  land,  or  personal  property,  the  measure  of  dam- 
ages is  the  same  in  actions  for  fraud  and  deceit.  The  sale 
of  this  ten  year  lease  on  these  lots  was  the  sale  of  a  valuable 
interest  in  land,  and  we  are  of  opinion  that  the  instruction 
challenged  by  defendant,  in  so  far  as  it  announces  that  the 
difference  between  the  actual  value  of  the  lease  at  the  time 
and  the  value  of  the  said  lease  had  the  representations  been 
true,  is  proper.    In  other  words,  we  are  of  opinion  that  "the 
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benefits  of  the  bargain"  are  a  proper  element  of  damages  in 
cases  ex  delicto  founded  upon  fraud  and  deceit. 

2.  It  is  also  urged  that  the  evidence  upon  what  the  lease 
would  have  been  worth  had  the  property  been  as  represented 
was  erroneously  admitted  (1)  because  it  was  incompetent 
and  (2)  because  speculative. 

Under  our  views  expressed  in  the  preceding  paragraph, 
evidence  of  a  proper  character  tending  to  show  the  value  of 
the  lease  at  the  time  of  its  purchase  had  the  property  been 
as  represented  is  proper.  As  to  the  second  objection  urged, 
we  can  see  where  the  facts  and  circumstances  might  be  so 
vague  as  to  make  the  testimony  purely  speculative,  in  which 
event  we  think  it  would  be  incompetent,  but  we  do  not  think 
that  the  circumstances  are  so  vague  in  this  case.  Plaintiff 
was  shown  a  drift  which,  according  to  the  testimony  on  his 
side  of  the  case,  had  been  arranged  specially  to  deceive  him. 
The  fact  that  the  surrounding  ore,  if  any,  had  been  cut  out 
was  concealed  from  him.  He  was  told  ^®®  that  the  ground 
had  not  been  mined,  when  in  fact  it  had  been  mined. 

This  shaft  made  a  fine  showing  of  ore,  and  out  of  the  space 
which  had  been  left  therein  the  plaintiff  in  a  very  short  time 
took  $1,600  worth  of  ore,  when  he  ran  into  old  drifts,  which 
had  been  placed  therein  by  defendant's  workmen.  Whether 
there  was  ore  in  these  old  drifts  and  the  same  had  been  taken 
out  is  really  immaterial,  because  if  there  was  no  ore  where 
these  drifts  were  run,  then  it  became  material  for  plaintiff 
to  know  that  drifts  had  been  cut  near  that  place,  so  that  he 
might,  by  inquiry  or  otherwise,  inform  himself  as  to  the 
character  of  these  drifts. 

He  was  informed,  however,  that  the  ground  had  never  been 
cut,  and  a  practical  miner  of  that  section  could  give  a  fair 
idea  of  what  a  lease  would  be  worth  with  such  ore  in  sight 
as  was  shown  to  plaintiff.  In  two  other  shafts  which  were 
not  in  condition  to  be  inspected,  plaintiff  was  informed  that 
the  shafts  had  been  sunk  to  ore  and  there  stopped,  but  when 
plaintiff  rearranged  these  shafts,  he  found  no  ore  therein. 
With  a  large  quantity  of  ore  in  sight  at  the  one  place  on  two 
small  mining  lots,  and  with  the  statement  that  ore  had  been 
struck  in  two  or  more  other  shafts  near  by,  it  does  not  leave 
the  facts  so  veiled  as  to  make  the  evidence  as  to  value,  had 
the  representations  been  true,  so  speculative  as  to  be  value- 
less or  improper.  This  contention  is  therefore  ruled  against 
the  defendant. 

3.  It  is  urged  that  a  demurrer  to  plaintiff's  evidence 
should  have  been  sustained  on  the  ground,  as  stated  in  the 
brief,  "because  the  plaintiff  made  an  investigation  for  him- 
self, and  sought  information  from  others,  and  the  representa- 
tions which  plaintiff  alleges  defendant  made  were  purely 

Am.  St.  Eep.,  Vol.  135 — 38 


594  135  American  State  Reports.  [Missouri^ 

matters  of  opinion,  and  cannot  be  the  basis  for  an  action  in 
fraud." 

"We  have  heretofore  indicated  that  many  of  the  misrepre- 
sentations were  as  to  existing  facts,  i.  e.,  that  ^^"^  the  ground 
had  not  been  mined;  that  the  ground  had  been  prospected 
by  digging  shafts  to  the  ore  and  then  left.  Such  things  are 
not  matters  of  opinion,  but  statements  of  facts.  Plaintiff 
testified  that  defendant  told  him.  speaking  of  the  surround- 
ing shafts,  "Every  one  of  those  have  been  put  down  in  ore 
and  never  taken  out  any ;  simply  put  down  in  there  to  de- 
velop the  ground  and  with  a  view  of  selling  it,  the  same  as 
you  M^as  in." 

The  evidence  discloses  that  plaintiff  was  only  able  to  ex- 
amine the  one  shaft,  and  the  weight  of  the  evidence  is  that 
he  did  not  have  information  as  to  the  exact  conditions. 
What  information  he  got  was  that  from  defendant,  which  at 
least  by  part  of  the  evidence  is  shown  to  be  false. 

Under  these  circumstances  the  demurrer  was  properly 
overruled. 

4.  Defendant  urges  error  in  the  giving  of  instruction  num- 
bered 1  for  the  plaintiff.  The  objection  is  couched  in  this 
language :  "That  part  of  instruction  No.  1  given  for  respond- 
ent which  authorizes  a  recovery  if  appellant  falsely  repre- 
sented that  the  body  of  ore  extended  within  the  area  of  the 
shafts  on  the  lots  sold  is  material  and  reversible  error." 

The  part  of  the  instruction  thus  complained  of  reads: 
"And  if  you  further  find  that  the  defendant  falsely  and 
fraudulently,  for  the  purpose  of  inducing  plaintiff  to  accept 
said  offer,  did  then  and  there  state  to  the  plaintiff  that  the 
ore  body  opened  up  and  exhibited  to  the  plaintiff  in  said  drift 
did  extend  over  the  area  of  ground  embraced  by  the  shafts 
theretofore  sunk  on  said  land  as  aforesaid," 

The  instruction  after  the  punctuation  mark  above  indi- 
cated then  further  proceeds:  "and  that  no  drifts  had  been 
cut  on  said  lots  excepting  the  said  drift  then  showed  by  the 
defendant  to  the  plaintiff;  that  nothing  had  been  taken  out 
of  the  ground  excepting  in  sinking  ^**^  the  shafts,  except 
the  ore  on  the  dump  pile  at  said  thirty-five  foot  shaft,  that 
lie  caused  said  shafts  to  be  sunk  into  ore  and  then  stopped 
the  work  therein;  that  none  of  the  ores  in  said  ground  had 
been  taken  out  by  drifts,  and  that  there  was  a  similar  run 
of  ore  at  a  lower  level;  and  if  you  further  find  and  believe 
from  the  evidence  that  the  plaintiff  believed  said  representa- 
tions and  relied  upon  the  same  as  being  true  and  was  de- 
ceived thereby  and  was  thereby  induced  to  and  did  purchase 
the  said  property  so  offered  by  the  defendant  as  aforesaid 
for  sale,  and  did  pay  the  defendant  $4,000  therefor  and  did 
receive  from  the  defendant  tlie  mining  lease  read  in  evidence, 
and  that  afterward  the  plaintiff,  relying  upon  said  repre- 
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sentations  as  being  true  and  believino;  them  to  be  true,  and 
being  deceived  thereby,  entered  into  the  possession  of  the 
mining  lots  described  in  said  lease  and  expended  and  invested 
money  therein  in  the  development  of  said  lots;  and  if  you 
further  find  said  representations  were  false  and  were  known 
by  the  defendant  to  be  false  when  he  made  the  same,  if  you 
find  he  made  such  representations,  then  you  will  find  the 
issues  for  the  plaintiff." 

The  instruction  is  very  long,  and  we  have  quoted  only  so 
much  thereof  as  will  serve  to  illustrate  our  views.  In  pre- 
senting the  things  which  the  jury  must  find  before  it  could 
return  a  verdict  for  the  plaintiff,  each  thing  is  placed  in  a 
clause  of  the  instruction  followed  by  a  comma  as  the  punctua- 
tion mark,  and  all  these  numerous  clauses  are  connected  with 
the  word  "and,"  as  indicated  by  the  quoted  portion  of  the 
instruction.  There  are  other  portions  along  the  same  line  pre- 
ceding the  quoted  portion.  Throughout  the  word  "and"  is 
used  and  at  no  place  is  the  disjunctive  "or"  used.  So  that 
even  if  it  be  conceded  that  the  statement  to  the  effect  that 
the  body  of  ore  extended  all  over  the  land  was  the  mere  ex- 
pression of  opinion,  and  therefore  not  actionable,  yet  the  jury 
could  not  find  for  the  plaintiff  under  this  instruction  with- 
out ^®®  finding  the  other  things  mentioned  which  were  state- 
ments of  facts,  shown  to  be  false.  Had  the  instruction  used 
the  disjunctive  "or"  rather  than  the  connective  "and,"  and 
if  the  facts  in  evidence  would  have  justified  the  conclusion 
that  the  statement  was  a  mere  opinion,  then  there  might  be  sub. 
stance  in  defendant's  contention.  For  in  that  event  the  find- 
ing by  the  jury  that  this  one  statement  was  false  would  have 
authorized  a  verdict.  But  such  is  not  the  instruction.  As 
it  is  written,  it  forced  the  jury  to  find  that  all  the  several 
representations  were  made,  and  further,  that  all  were  false. 
It  is  extremely  doubtful,  when  all  the  statements  of  Ryus  with 
reference  to  his  prospecting  the  ground  and  what  he  had 
found  in  the  different  shafts  are  taken  with  this  expression, 
as  to  whether  or  not  the  censured  expression  is  not  something 
more  than  a  mere  opinion.  But  we  do  not  pass  upon  this 
question  in  view  of  the  other  conditions.  The  case  should  not 
be  reversed  for  this  reason. 

5.  Defendant  further  urges:  "It  was  reversible  error  not 
to  give  instruction  asked  by  appellant  on  opinion  statements 
made  by  appellant  to  respondent  regarding  value  of  mine  and 
what  it  would  produce  in  future  and  what  it  was  worth  based 
on  its  best  productiveness." 

There  are  certain  expressions  of  opinion  as  to  what  could 
be  made  out  of  such  mine  per  week  and  per  year  which  per- 
haps should  be  denominated  m(»re  expressions  of  opinion. 
These  were  not  submitted  to  the  jury  by  plaintiff' 's  instruction 
except  as  stated  in  the  preceding  paragraph,  and  came  out 
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only  in  evidence  in  the  course  of  detailing  the  several  conver- 
sations. They  no  doubt  should  have  been  withdrawn  from  the 
jury,  or  at  least  the  jury  should  have  been  informed  that 
such  did  not  give  a  right  of  action.  Defendant  by  several  in- 
structions undertook  to  do  this,  but  in  each  instance  coupled 
with  the  thing  which  should  have  been  ^"^^  withdrawn  by  in- 
struction matters  which  should  not  have  been  withdrawn. 
The  instructions  as  asked  were  properly  refused.  Had  they 
been  limited  to  those  matters  purely  of  opinion,  one  or  two 
of  them  should  have  been  given. 

6.  Lastly,  the  defendant  claims  that  his  instruction  num- 
bered 5,  refused  by  the  court,  should  have  been  given.  This 
instruction  reads :  ' '  The  court  instructs  the  jury  that  if  you 
find  and  believe  from  the  evidence  that  the  defendant  made  a 
bill  of  sale  and  executed  a  lease  to  R.  L.  Robie,  and  placed  the 
same  in  the  Joplin  National  Bank,  and  that  the  said  Robie 
had  paid  the  defendant  $500  on  the  purchase  price  and  gave 
the  said  Robie  to  the  15th  of  May,  1905,  to  pay  therefor,  and 
that  prior  to  the  said  placing  of  said  lease  in  said  bank  the 
defendant  had  made  no  misrepresentations  as  to  said  mine  to 
the  said  Robie,  and  at  the  request  of  plaintiff  said  Robie 
secured  an  extension  of  time  for  the  taking  of  said  property 
for  Robie  and  plaintiff  to  pay  the  balance  of  the  considera- 
tion, and  that  in  pursuance  of  said  agreement  the  plaintiff 
purchased  said  property,  you  will  find  for  the  defendant." 

The  trouble  with  this  instruction  is  that  it  is  not  well 
founded  upon  the  facts,  and  leaves  out  of  consideration  too 
many  of  the  admitted  facts,  and  yet  upon  the  finding  of  the 
certain  limited  facts  peremptorily  directs  a  verdict  for  the 
defendant.  That  Ryus  exhibited  this  mine  to  plaintiff  is 
thoroughly  shown;  that  he  made  statements  concerning  the 
same  to  plaintiff'  is  undisputed;  that  plaintiff  paid  him  the 
full  price  thereof  is  undisputed;  that  out  of  this  price  he  re- 
paid Roby  his  $500  is  undisputed;  that  the  Roby  lease  and 
bill  of  sale  was  never  delivered  and  made  effective  is  undis- 
puted. Under  these  circumstances  there  was  no  error  in  re- 
fusing this  instruction. 

*''^  Upon  the  whole  it  appears  that  this  cause  has  been 
fairly  tried,  and  the  judgment  should  be  affirmed.  It  is  so 
ordered. 

All  concur. 


The  Bule  of  Damages  Jiecognized  by  the  Principal  Case  in  tlie  event 
of  a  purcliase  induced  by  the  fraudulent  representations  of  the  vendor 
is  discussed  in  tlie  note  to  George  v.  Hesse,  123  Am.  St.  Eep,  783. 
The  measure  of  damajjes  in  an  action  for  breach  of  warranty  on  the 
sale  of  a  chattel  is,  according  to  Berry  v.  Shannon,  98  Ga.  459,  58 
Am.  St.  Rep.  313,  the  difference  between  the  actual  value  of  the 
article  and  its  value  if  it  had  been  as  warranted.  And  according  to 
Gustafson  v.  Ku&temeyer,  7U  Conn.  125,  66  Am.  St.  Kep.  92,  in  actions 
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to  recover  for  false  representations,  deceit,  or  breach  of  warranty  in 
sales  of  personalty  or  realty,  the  measure  of  damages  is  the  differ- 
ence between  the  actual  value  of  the  property  at  the  time  of  the 
purchase,  and  its  value  if  the  property  had  been  what  it  was  repre- 
sented to  be. 


STATE  V.  MIKSICEK. 

[225  Mo.  561,  125  S.  W.  507.] 

CONSTITUTIONAL  LAW — Bakeries — Regulating  Hours  of 
Labor. — A  statute  restricting  the  hours  or  days  in  which  employes 
may  work  in  bakeries  is  an  unconstitutional  interference  with  the 
liberty  of  contract  in  relation  to  labor,     (p.  602.) 

CONSTITUTIONAL  LAW — Bakeries — Discriminatory  Regula- 
tion.— A  statute  requiring  sanitation  of  the  buildings  occupied  by 
bread,  biscuit  and  cake  bakeries,  but  exempting  from  its  operation 
the  buildings  of  pie,  pastry  and  cracker  bakeries,  is  unconstitutional 
as  discriminating  between  members  of  the  same  class,     (pp.  603,  60€.) 

Zachritz  &  Bass,  for  the  appellant. 

Elliott  W.  IMajor,  attorney  general,  and  John  M.  Atkinson, 
assistant  attorney  general,  for  the  state. 

664  POX,  J.  The  offenses  of  which  the  defendant  was 
convicted  are  misdemeanors;  however,  the  cause  was  prop- 
erly sent  to  this  court  on  the  ground  that  certain  constitu- 
tional questions  are  involved,  which  were  properly  raised  and 
presented  to  the  trial  court. 

On  January  30,  1908,  the  assistant  prosecuting  attorney  of 
the  St.  Louis  court  of  criminal  correction  filed  in  said  court 
his  second  amended  information  in  this  cause.  In  the  first 
count  of  said  amended  information  the  defendant  is  charged 
with  the  violation  of  section  10.088.  of  the  Revised  Statutes 
of  1899,  in  that  he  suffered  and  permitted  certain  named  em- 
ployes to  work  in  a  cake  and  bread  bakery  and  confectionery 
establishment  belonging  to  defendant  and  located  at  2005 
South  Eleventh  street,  in  the  city  of  St.  Louis,  for  more  than 
six  days  during  a  period  of  one  week,  contrary  to  the  pro- 
visions of  said  section  of  the  statute.  In  the  second  count  of 
said  information  defendant  is  charged  with  a  violation  of 
section  10,089  of  the  Revised  Statutes  of  1899,  in  that  de- 
fendant owned  and  occupied  a  certain  cake  and  bread  baker>', 
located  at  2005  South  Eleventh  street  in  the  city  of  St.  Louis, 
which  said  cake  and  bread  bakery  was  not  constructed  with 
air-shafts,  windows  and  ventilating  pipes  sufficient  to  insure 
the  proper  ventilation  of  said  bakeshop,  as  required  by  that 
section  of  the  statute. 

During  the  course  of  the  opinion  all  the  provisions  of  both 
sections  of  the  statute  upon  which  the  information  and  judg- 
ment rest  will  be  fully  reproduced. 


598  135  American  State  Keports.  [Missouri, 

The  defendant  filed  his  motion  to  quash  the  information  on 
the  ground  that  it  violated  both  the  federal  and  state  con- 
stitutions. \Ye  do  not  deen^  it  essential  to  reproduce  the 
numerous  grounds  alleged  in  the  ^^^  motion  to  quash  and 
the  particular  constitutional  provisions,  both  of  the  state  and 
the  federal  constitutions,  which  it  is  claimed  that  the  pro- 
visions of  the  statute,  upon  which  this  information  is  based, 
violate.  During  the  course  of  the  opinion  we  will  make  such 
reference  to  the  constitutional  provisions  as  may  be  necessary 
in  order  to  present  our  views  upon  the  questions  involved. 
The  motion  to  quash  was  by  the  trial  court  overruled,  to  which 
action  of  the  court  the  defendant  duly  preserved  his  objec- 
tions and  exceptions.  A  plea  of  not  guilty  to  the  charge  as 
contained  in  the  information  was  entered  by  the  defendant, 
and  the  trial  proceeded,  neither  party  requiring  a  jury,  before 
the  court  sitting  as  a  jury. 

We  shall  not  undertake  to  set  forth  in  detail  the  testimony 
introduced  upon  the  trial.  It  is  sufficient  to  say,  as  ap- 
plicable to  the  first  count,  that  the  state  introduced  testimony 
which  tended  to  establish  the  allegations  in  the  information. 
The  testimony  as  applicable  to  the  second  count  is  very  un- 
satisfactory, and,  while  it  may  be  true,  as  a  matter  of  fact, 
that  the  building  occupied  for  the  bakery  of  the  defendant 
was  not  constructed  with  air-shafts,  windows  and  ventilating 
pipes  sufficient  to  insure  ventilation,  yet  the  testimony  by  the 
inspectors  fails  to  make  a  clear  showing  that  the  building  was 
not  so  constructed.  They  testified  about  there  being  two  small 
windows,  but  no  inquiry  was  made  of  the  witnesses  as  to  the 
air-shafts  or  ventilating  pipes,  and  while  that  testimony  would 
])e  of  a  negative  character,  yet,  under  the  provisions  of  section 
10.089,  it  was  essential  to  show  that  the  building  was  not  con- 
structed with  air-shafts,  windows  or  ventilating  pipes  suffi- 
cient to  insure  ventilation.  In  fact,  there  is  an  entire  absence 
of  any  testimony  upon  the  subject  of  whether  or  not  this 
building  was  so  constructed  as  to  insure  ventilation.  An  in- 
quiry of  that  kind  was  made  of  one  of  the  inspectors,  and  the 
testimony  was  objected  to  and  the  objections  sustained; 
'^"**  however,  with  the  views  we  entertain  of  the  provisions  of 
section  10,089,  as  before  stated,  we  deem  it  unnecessary  to 
detail  the  testimony  introduced  upon  the  second  count  of  the 
information  as  applicable  to  that  section. 

The  defendant  did  not  introduce  any  evidence  upon  the 
trial  of  this  cause. 

At  the  close  of  the  evidence  upon  the  part  of  the  state  the 
defendant  requested  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  as  follows:  "Now  comes  the  above- 
named  defendant  at  the  close  of  the  state's  case,  and  moves 
the  court  to  find  the  defendant  not  guilty  under  the  evidence 
and  charge  herein."     This  motion  or  instruction  was  by  the 
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court  overruled.  The  defendant  requested  numerous  other 
declarations  of  law,  which  were  by  the  court  overruled. 

The  cause  being  submitted  to  the  court,  the  defendant  was 
found  guilty  upon  both  counts  of  the  information  and  his 
punishment  assessed  at  a  fine  of  ten  dollars  upon  each  count. 
Timely  motions  for  new  trial  and  in  arrest  of  judgment  were 
filed,  M^hich  were  by  the  court  overruled  and  the  defendant 
prosecuted  his  appeal  to  this  court.  Through  some  inad- 
vertence the  record  in  the  trial  court  was  first  transmitted  to 
the  St.  Louis  court  of  appeals.  Subsequently  that  court 
transferred  the  cause  to  this  court,  for  the  reason  that  they 
were  without  jurisdiction  to  dispose  of  it,  and  it  is  now  pend- 
ing before  us  for  consideration. 

It  is  insisted  by  learned  counsel  for  appellant  that  the  sec- 
tion of  the  statute  upon  which  the  first  count  of  the  informa- 
tion is  predicated  is  unconstitutional  and  void.  In  other 
words,  it  is  contended  that  this  section  of  the  statute  is  vio- 
lative of  both  the  state  and  federal  constitutions:  Mo.  Const., 
art.  2,  sees.  4,  30;  Amendments  to  the  Constitution  of  the 
United  States,  art.  14,  see.  1. 

567  rpj^g  solution  of  this  proposition  necessitates  a  careful 
consideration  of  the  provisions  of  section  10,088  of  the  Re- 
vised Statutes  of  1899,  upon  which  the  prosecution  in  this 
cause  is  based.  This  section  provides :  "That  no  employe  shall 
be  required,  permitted  or  suffered  to  work  in  a  biscuit,  bread, 
pastry  or  cake  bakery  or  other  bakery  or  confectionery  estab- 
lishment in  this  state  more  than  six  days  in  one  week,  said  week 
to  commence  at  a  stated  time,  '  post  meridian, '  on  Sunday,  and 
to  terminate  not  later  than  the  corresponding  time  on  Satur- 
day of  the  same  week — excepted  from  this  rule  may  be  the 
time  on  Sunday  for  setting  the  sponges  for  the  night's  work 
following.  No  person  under  the  age  of  sixteen  years  shall  be 
employed  in  any  bakeshop  between  the  hours  of  9  o'clock  at 
night  and  5  o  'clock  in  the  morning. ' ' 

The  proposition  with  which  we  are  confronted  as  to  the  con- 
stitutionality of  this  section  was  in  judgment  before  the  su- 
preme court  of  the  United  States  in  Lochner  v.  New  York,  198 
U.  S.  45,  25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937,  3  Ann.  Cas.  1133, 
upon  a  statute  substantially  the  same  as  the  statute  upon 
which  the  prosecution  in  the  case  at  bar  rests.  Section  110  of 
the  New  York  statute  provided:  "No  employe  shall  be  re- 
quired or  permitted  to  work  in  a  biscuit,  bread  or  cake  bakery 
or  confectionery  establishment  more  than  sixty  hours  in  any 
one  week,  or  more  than  ten  hours  in  any  one  day,  unless  for 
the  purpose  of  making  a  shorter  work  day  on  the  last  day  of 
the  week;  nor  more  hours  in  any  one  week  than  will  make  an 
average  of  ten  hours  per  day  for  the  number  of  days  during 
such  week  in  which  such  employe  shall  work." 
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The  indictment  in  the  New  York  case  charged  the  defendant 
with  a  violation  of  the  provisions  of  that  section.  It  was 
averred  that  the  defendant  "wrongfully  and  unlawfully  re- 
quired and  permitted  an  employe  working  for  him  in  his  bis- 
cuit, bread  and  cake  bakery  and  confectionery  establishment, 
at  the  city  of  Utica,  in  this  county,  to  work  more  than  sixty 
hours  ^®*  in  one  week."  There  was  a  conviction  of  the  de- 
fendant in  the  trial  court,  and  upon  appeal  to  the  supreme 
and  appellate  courts  of  the  state  of  New  York,  the  judgment 
of  conviction  was  affirmed,  and  upon  appeal  to  the  supreme 
court  of  the  United  States  the  judgment  of  conviction  was  re- 
versed. Mr.  Justice  Peckham  delivered  the  opinion  of  the 
court.  He  exhaustively  reviewed  all  the  authorities  appli- 
cable to  the  proposition  with  which  he  was  dealing.  It  was 
expressly  ruled  that  the  statute  necessarily  interferes  with 
the  right  of  contract  between  the  employer  and  employes,  con- 
cerning the  number  of  hours  in  which  the  latter  may  labor 
in  the  bakery  of  the  employer.  It  was  held  in  that  case  that 
"the  general  right  to  make  a  contract  in  relation  to  his  busi- 
ness is  part  of  the  liberty  of  the  individual  protected  by  the 
fourteenth  amendment  of  the  federal  constitution:  Allgeyer 
V.  Louisiana,  165  U.  S.  578,  17  Sup.  Ct.  Rep.  427,  41  L.  ed. 
832.  Under  that  provision  no  state  can  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law.  The 
right  to  purchase  or  to  sell  labor  is  part  of  the  liberty  pro- 
tected by  this  amendment,  unless  there  are  circumstances 
which  exclude  the  right. ' ' 

The  supreme  court  of  the  United  States  in  that  case  held 
that  section  110  of  the  New  York  statute  as  heretofore  in- 
dicated, which,  we  repeat,  is  substantially  the  same  as  our 
statute  upon  that  subject,  was  not  a  valid  exercise  of  the  police 
power  by  the  state.  In  discussing  that  proposition  the  learned 
justice  said: 

"It  must,  of  course,  be  conceded  that  there  is  a  limit  to  the 
valid  exercise  of  the  police  powers  by  the  state.  There  is  no 
dispute  concerning  this  general  proposition.  Otherwise  the 
fourteenth  amendment  would  have  no  efficacy  and  the  legis- 
latures of  the  states  would  have  unbounded  power,  and  it 
would  be  enough  to  say  that  any  piece  of  legislation  was 
enacted  to  conserve  the  morals,  the  health  or  the  safety  of 
the  ^'^  people;  such  legislation  would  be  valid,  no  matter 
how  absolutely  without  foundation  the  claim  might  be.  The 
claim  of  the  police  power  would  be  a  mere  pretext — become 
another  and  delusive  name  for  the  supreme  sovereignty  of  the 
state  to  be  exercised  free  from  constitutional  restraint.  This 
is  not  contended  for.  In  every  case  that  comes  before  this 
court,  therefore,  where  legislation  of  this  character  is  con- 
cerned and  where  the  protection  of  the  federal  constitution  is 
sought,  the  question  necessarily  arises:  Is  this  a  fair,  reason- 
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able  and  appropriate  exercise  of  the  police  power  of  the  state, 
or  is  it  an  unreasonable,  unnecessary  and  arbitrary  interfer- 
ence ^\vth  the  right  of  the  individual  to  his  personal  liberty  or 
to  enter  into  those  contracts  in  relation  to  labor  which  may 
seem  to  him  appropriate  or  necessary  for  the  support  of 
himself  and  his  family  ?  Of  course  the  liberty  of  contract  re- 
lating to  labor  includes  both  parties  to  it.  The  one  has  as 
much  right  to  purchase  as  the  other  to  sell  labor. 

"This  is  not  a  question  of  substituting  the  judgment  of 
the  court  for  that  of  the  legislature.  If  the  act  be  within  the 
power  of  the  state,  it  is  valid,  although  the  judgment  of  the 
court  might  be  totall}^  opposed  to  the  enactment  of  such  a 
law.  But  the  question  would  still  remain:  Is  it  within  the 
police  power  of  the  state?  And  that  question  must  be  an- 
swered by  the  court. 

*  *  The  question  whether  this  act  is  valid  as  a  labor  law,  pure 
and  simple,  may  be  dismissed  in  a  few  words.  There  is  no 
reasonable  ground  for  interfering  with  the  liberty  of  person 
or  the  right  of  free  contract,  by  determining  the  hours  of 
labor,  in  the  occupation  of  a  baker.  There  is  no  contention 
that  bakers,  as  a  class,  are  not  equal  in  intelligence  and 
capacity  to  men  in  other  trades  or  manual  occupations,  or 
that  they  are  not  able  to  assert  their  rights  and  care  for  them- 
selves without  the  protecting  arm  of  the  state,  interfering 
with  their  independence  of  judgment  and  of  action.  They  are 
in  no  sense  wards  of  the  state.  Viewed  in  the  ^'^  light  of  a 
purely  labor  law,  with  no  reference  whatever  to  the  question 
of  health,  we  think  that  a  law  like  the  one  before  us  involves 
neither  the  safety,  the  morals  nor  the  welfare  of  the  public, 
and  that  the  interest  of  the  public  is  not  in  the  slightest  degree 
affected  by  such  an  act.  The  law  must  be  upheld,  if  at  all,  as 
a  law  pertaining  to  the  health  of  the  individual  engaged  in 
the  occupation  of  a  baker.  It  does  not  affect  any  other  por- 
tion of  the  public  than  those  who  are  engaged  in  that  occupa- 
tion. Clean  and  wholesome  bread  does  not  depend  upon 
whether  the  baker  works  but  ten  hours  per  day  or  only  sixtj^ 
hours  a  week.     The  limitation  of  the  hours  of  labor  does  not 

come  within  the  police  power  on  that  ground "We  think 

the  limit  of  the  police  power  has  been  reached  and  passed  in 
this  case.  There  is,  in  our  judgment,  no  reasonable  founda- 
tion for  holding  this  to  be  necessary  or  appropriate  as  a  health 
law  to  safeguard  the  public  health  or  the  health  of  the  indi- 
viduals who  are  following  the  trade  of  a  baker.  If  this  statute 
be  valid,,  and  if,  therefore,  a  proper  case  is  made  out  in  which 
to  deny  the  right  of  an  individual,  sui  juris,  as  employer  or 
employe,  to  make  contracts  for  the  labor  of  the  latter  under 
the  protection  of  the  provisions  of  the  federal  constitution, 
there  would  seem  to  be  no  length  to  which  legislation  of  this 
nature  might  not  go.    The  case  differs  widely,  as  we  have  al- 
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ready  stated,  from  the  expressions  of  this  court  in  regard  to 
laws  of  this  nature,  as  stated  in  Holden  v.  Hardy,  169  U.  S. 
366,  18  Sup.  Ct.  Rep.  383,  -42  L.  ed.  780,  and  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  25  Sup.  Ct.  Rep.  358,  49  L.  ed. 
643,  3  Ann.  Cas.  765. 

'*We  think  that  there  can  be  no  fair  doubt  that  the  trade 
of  a  baker,  in  and  of  itself,  is  not  an  unhealthy  one  to  that 
degree  which  would  authorize  the  legislature  to  interfere  with 
the  right  to  labor,  and  with  the  right  of  free  contract  on  the 
part  of  the  individual,  either  as  employer  or  employe.  In 
looking  through  statistics  regarding  all  trades  and  occupa- 
tions, it  may  be  true  that  the  trade  of  a  baker  does  not  appear 
to  be  ^^^  as  healthy  as  some  other  trades,  and  is  also  vastly 
more  healthy  than  still  others.  To  the  common  understanding 
the  trade  of  a  baker  has  never  been  regarded  as  an  unhealthy 
one.  Very  likely  physicians  would  not  recommend  the  exer- 
cise of  that  or  of  any  other  trade  as  a  remedy  for  ill-health. 
Some  occupations  are  more  healthy  than  others,  but  we  think 
there  are  none  which  might  not  come  under  the  power  of  the 
legislature  to  supervise  and  control  the  hours  of  working 
therein,  if  the  mere  fact  that  the  occupation  is  not  absolutely 
and  perfectly  healthy  is  to  confer  that  right  upon  the  legis- 
lative department  of  the  government.  It  might  be  safely 
affirmed  that  almost  all  occupations  more  or  less  affect  the 
health.  There  must  be  more  than  the  mere  fact  of  the  possible 
existence  of  some  small  amount  of  unhealthiness  to  warrant 
legislative  interference  with  liberty.  It  is  unfortunately  true 
that  labor,  even  ii;  any  department,  may  possibly  carry  witli 
it  the  seeds  of  unhealthiness.  But  are  we  all,  on  that  account, 
at  the  mercy  of  legislative  majorities?" 

The  case  at  bar  falls  directly  within  the  rules  announced 
in  the  Lochner  case,  and  this  case  being  one  in  the  form  pre- 
sented to  this  court  of  which  the  supreme  court  of  the  United 
States  would  have  jurisdiction,  the  principles  announced  by 
the  supreme  court  of  the  United  States  furnish  a  rule  to 
govern  as  well  as  to  guide ;  hence,  it  follows  that  the  Lochner 
case  must  be  treated  as  decisive  of  the  proposition  as  applicable 
to  section  10,088. 

In  the  subsequent  cases  of  Adair  v.  United  States,  208  U. 
S.  161,  28  Sup.  Ct.  Rep.  277,  52  L.  ed.  436,  13  Ann.  Cas.  764, 
and  Muller  v.  Oregon,  208  U.  S.  412,  28  Sup.  Ct.  Rep.  324, 
52  L.  ed.  551,  13  Ann.  Cas.  957,  while  the  same  question  was 
not  in  judgment  before  the  court  as  in  the  case  at  bar  or  in 
the  case  of  Lochner  v.  New  York,  198  U.  S.  45,  25  Sup,  Ct. 
Rep.  539,  49  L.  ed.  937,  3  Ann.  Cas.  1133,  yet  a  brief  reference 
was  made  to  the  case  of  Lochner  v.  New  York,  and  it  is  made 
manifest  that  the  supreme  court  of  the  United  States  has  not 
in  any  way  receded  from  the  rules  and  principles  '^'"^  an- 
nounced in  the  Lochner  case.    As  applicable  to  the  proposition 
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now  under  discussion,  see  the  cases  of  State  v.  INTissouri  Tie  & 
Timber  Co.,  181  Mo.  536,  103  Am.  St.  Rep.  614,  80  S.  W,  933, 
65  L.  R.  A.  588,  2  Ann.  Cas.  119 ;  State  v.  Loomis,  115  Mo. 
307,  22  S.  W.  350,  21  L.  R.  A.  789 ;  State  v.  Julow,  129  Mo.  163, 
50  Am.  St.  Rep.  443,  31  S.  W.  781,  29  L.  R.  A.  257 ;  Ex  parte 
Westerfield,  55  Cal.  550,  36  Am.  Rep.  47. 

We  see  no  necessity  for  further  pursuing  the  questions  as 
to  the  constitutionality  of  section  10,088.  As  before  stated, 
the  supreme  court  of  the  United  States,  with  a  statute  before 
it  substantially  the  same  as  our  statute,  has  clearly  settled 
that  proposition. 

2.  This  brings  us  to  the  consideration  of  the  proposition 
arising  upon  the  second  count  of  the  information.  At  the 
very  threshold  of  the  discussion  of  the  questions  respecting 
the  second  count  of  the  information  we  find  such  count  very 
inartistically  drawn.  Section  10,089,  upon  which  the  second 
count  is  based,  provides  that  ' '  all  rooms  or  buildings  occupied 
as  biscuit,  bread  or  cake  bakeries  shall  be  drained  and  plumbed 
in  a  manner  to  conduce  to  the  proper  and  healthful  sanitary 
condition  thereof,  and  constructed  with  air-shafts,  windows 
or  ventilating  pipes,  sufficient  to  insure  ventilation."  Mani- 
festly the  requirements  of  air-shafts,  windows  or  ventilating 
pipes  have  application  and  reference  to  the  rooms  or  buildings 
occupied  as  bakeries.  In  other  words,  under  the  provisions 
of  that  section  there  is  a  clear  distinction  between  the  baker^'' 
itself  and  the  rooms  and  buildings  occupied  for  the  purpose 
of  conducting  the  bakery  business.  It  wiU  be  noted  that  the 
second  count  of  the  information  charges  that  the  defendant 
occupied  a  certain  cake  and  bread  bakery;  then  follows  the 
allegation  that  said  bakery  was  not  constructed  with  air- 
shafts,  windows,  etc.,  as  required  by  the  statute. 

It  is  unnecessary,  however,  with  our  view  of  the  law  as 
applicable  to  that  section,  to  determine  the  sufficiency  of  that 
count  in  the  information.  Llanifestly  ^''^  it  does  not  charge 
the  offense  in  the  terms  of  the  statute,  or  even  substantially 
in  the  language  of  the  statute. 

It  will  be  observed  that  section  10,088  of  the  Revised  Stat- 
utes of  1899,  an  act  with  reference  to  bakeries,  treats  bakeries 
as  a  class,  which  include  biscuit,  bread,  pastry  or  cake  bakery, 
or  other  bakery  or  confectionery  establishment.  No  one  can 
read  the  provisions  of  that  section  and  escape  the  conclusion 
that  the  legislative  mind,  in  the  enactment  of  the  law,  was 
specially  directed  to  bakeries  as  a  class,  and  sought  to  embrace 
every  feature  of  the  business  done  by  that  class ;  but  the  defect 
in  the  legislation  as  enacted  by  section  10,089,  upon  which  the 
second  count  of  the  information  in  the  case  at  bar  is  predi- 
cated, is  apparent  from  the  fact  that  the  application  of  the 
provisions  of  that  section  is  limited  to  biscuit,  bread  or  cake 
bakeries,  and  they  have  no  application  whatever  to  pie  and 
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pastry  bakeries  and  confectioneries,  or  to  cracker  bakeries. 
Section  10,088  embraces  every  line  of  product  in  the  class  of 
bakeries,  and  section  10,089  only  embraces  a  portion  of  such 
line  of  products ;  hence,  it  follows  that  the  law  requires  sani- 
tation of  the  buildings  and  rooms  of  the  bread,  biscuit  and 
cake  bakeries,  but  that  the  proprietors  and  owners  of  the 
buildings  of  the  pie,  pastry  and  cracker  bakeries  are  exempt 
from  its  operation. 

It  is  but  common  knowledge  that  in  large  cities  pie  and 
pastry  bakeries  are  quite  numerous,  and  have  many  persons  in 
their  employ,  and  the  same  reasons  for  keeping  the  buildings 
and  rooms  occupied  by  that  class  of  bakeries  in  a  proper  sani- 
tary condition  are  as  essential  as  in  the  rooms  and  buildings 
where  the  product  is  that  of  bread,  biscuit  and  cake;  and 
again,  it  will  be  observed  the  confectioneries  and  the  cracker 
bakeries  are  also  exempt  from  the  operation  of  the  provisions 
of  section  10,089,  which  was  not  true  as  applicable  to  the 
provisions  of  section  10,088. 

^''^  It  is  clear  from  the  provisions  of  section  10,089  that 
there  is  a  discrimination  between  persons  belonging  to  the 
same  class.  As  heretofore  stated,  the  class  of  persons  to  whom 
this  law  was  directed  is  that  engaged  in  the  bakery  business, 
and  w^hile  the  provisions  of  section  10,088  clearly  indicate  that 
the  law-making  power  in  the  enactment  of  the  law  concerning 
bakeries  had  in  mind  every  feature  of  the  business  and  output 
of  the  class  of  business  about  which  they  were  legislating ,  yet 
when  we  reach  section  10,089  a  discrimination  between  persons 
engaged  in  the  same  class  of  business  seems  to  have  crept  in. 
In  other  words,  as  heretofore  stated,  the  provisions  of  section 
10,089  apply  only  to  biscuit,  bread  or  cake  bakeries,  and  have 
no  application  to  bakeries  engaged  in  the  making  of  pie  and 
pastry  or  crackers  and  confectioneries ;  that  is  to  say,  the  cor- 
poration, association  or  individual  engaged  in  the  bakery 
business  which  confines  its  business  to  the  baking  of  pies, 
pastry,  crackers  or  other  confectioneries,  is  exempt  from  the 
requirements  of  section  10,089.  This  discrimination  is  mani- 
festly in  conflict  with  section  53,  article  4,  of  the  constitution 
of  Missouri,  which  forbids  the  legislature  to  grant  to  any 
corporation,  association  or  individual  any  special  or  exclusive 
right,  privilege  or  immunity,  and  is  also  violative  of  the  four- 
teenth amendment  to  the  federal  constitution  in  denying  the 
equal  protection  of  the  law. 

Judge  Cooley,  distinguished  jurist  as  well  as  author,  in  his 
Constitutional  Limitations,  sixth  edition,  556-559,  very  clearly 
states  the  rule  as  applicable  to  this  subject.  It  is  there  said : 
**A  statute  would  not  be  constitutional  ....  which  should 
select  particular  individuals  from  a  class  or  locality,  and 
subject  them  to  peculiar  rules,  or  impose  upon  them  special 
obligations  or  burdens  from  which  others  in  the  same  locality 


Feb.  1910.]  State  v.  Miksicek.  605 

or  class  are  exempt Everyone  has  a  right  to  demand 

that  he  be  governed  by  general  rules,  and  a  special  '^''^  statute 
which,  without  his  consent,  singles  his  case  out  as  one  to  be 
regulated  by  a  different  law  from  that  which  is  applied  in  all 
similar  cases,  would  not  be  legitimate  legislation,  but  would 
be  such  an  arbitrary  mandate  as  is  not  within  the  province 
of  free  governments." 

We  have  the  rule  well  settled  by  this  court,  speaking 
through  Judge  Gantt,  in  Kansas  City  v.  Grush,  151  Mo.  128, 
52  S.  W.  286.  In  discussing  this  proposition  it  was  there 
said:  "No  doubt  exists  as  to  the  power  of  the  legislature  or 
of  a  special  charter  to  divide  the  various  occupations  into 
different  classes,  and  that  a  tax  upon  all  persons  belonging  to 
one  class  would  not  be  obnoxious  to  the  constitution  merely 
because  another  class  was  not  taxed,  but  when,  as  in  this  case, 
the  ordinance  singles  out  a  part  of  a  legal  class,  to  wit, 
merchants,  and  imposes  a  burden  upon  it,  and  exempts  all 
others  of  the  same  class,  then  those  against  whom  this  unjust 
discrimination  is  directed  may  justly  complain  of  the  viola- 
tion of  the  constitutional  guaranty  of  equality  of  taxation, 
and  equal  protection  of  the  laws." 

In  State  v.  Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443,  31  S. 
W.  781,  29  L.  R.  A.  257,  this  court,  in  announcing  the  rule 
applicable  to  the  proposition  now  under  discussion,  used  this 
language :  *  *  The  legislature  may  legislate  in  regard  to  a  class  of 
persons,  but  they  cannot  take  what  may  be  termed  a  natural 
class  of  persons,  split  that  class  in  two,  and  then  arbitrarily 
designate  the  dissevered  fractions  of  the  original  unit  as  two 
classes,  and  enact  different  rules  for  the  government  of  each. 
This  would  be  mere  arbitrary  classification  without  any  basis 
of  reason  on  which  to  rest,  and  would  resemble  a  classification 
of  men  by  the  color  of  their  hair  or  other  individual  peculi- 
arities, something  not  competent  for  the  legislature  to  do : 
State  V.  Herrmann,  75  IMo.  340." 

The  rule  of  construction  in  this  state  has  been  firmly  estab- 
lished; in  fact,  as  was  said  in  State  v.  ^"^^  Walsh,  136  Mo. 
400,  37  S.  W.  1112,  35  L.  R.  A.  231,  it  is  so  well  settled  that  it 
admits  no  contravention — that  is,  "that  a  statute  which  re- 
lates to  pei-sons  or  things  as  a  class  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons  or  things  of  a  class 
is  special :  State  v.  Tolle,  71  Mo.  645 ;  State  v,  Herrmann,  75 
llo.  340 ;  State  v.  Julow,  129  Mo.  163,  50  Am.  St.  Rep.  443, 
31  S.  W.  781,  29  L.  R.  A.  257." 

In  State  v.  Walsh,  136  Mo.  400,  37  S.  W.  1112,  35  L.  R.  A. 
231,  the  defendant  was  convicted  of  bookmaking  and  pool- 
selling,  in  violation  of  section  1  of  the  Laws  of  1895,  page 
150.  Section  1,  upon  which  the  conviction  in  that  case  was 
predicated,  in  substance  made  bookmaking  and  poolsolling 
in  any  room,  shed,  tenement,  tent,  booth  or  building,  or  any 
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part  thereof,  within  this  state,  a  misdemeanor;  but  provided 
that  nothing  in  that  section  should  be  so  construed  as  to  pro- 
hibit poolselling  or  bookmaking  on  the  premises  or  within  the 
limits  or  inclosure  of  a  regular  racecourse  on  which  such  con- 
test of  speed  is  had.  This  court  in  that  case  held  that  law 
unconstitutional,  for  the  reason  that  it  discriminated  in 
violation  of  the  constitutional  provision  between  persons  be- 
longing to  the  same  class.  It  was  said,  in  announcing  the 
conclusions  in  the  Walsh  case,  that  the  law  "takes  book- 
makers, poolsellers  and  bet-mongers  as  a  class,  and  divides 
them  into  two  portions,  one  of  which,  to  wit,  the  portion  which 
assembles  *on  the  premises  or  within  the  limits  or  inclosure 
of  a  regular  racecourse,'  and  renders  the  members  of  that 
portion  immune  from  punishment,  while  another  portion  of 
the  same  genus,  bookmaker,  poolseller  or  bet-monger,  who  pur- 
sues his  avocation  outside  or  immediately  outside  of  the  sacred 
precincts  of  'a  regular  racecourse,'  is  doomed,  for  doing  the 
very  same  things,  to  fine  or  imprisonment  or  both."  In  other 
words,  it  was  expressly  ruled  in  that  case  that  to  certain  mem- 
bers of  a  class  the  law  extended  protection,  and  they  were 
immune  from  punishment  for  doing  certain  acts,  and  that 
other  members  of  the  same  class  were  not  ^'^'^  under  the  pro- 
tection of  the  law,  and  for  doing  similar  acts  were  liable  to 
fine  and  imprisonment. 

So  it  may  be  said  in  the  case  at  bar  as  to  the  provisions  of 
section  10,089,  those  persons  engaged  in  the  bakery  business 
who  confine  their  business  to  the  baking  of  biscuit,  bread  or 
cake  must  comply  with  the  provisions  of  the  section  of  the 
statute  concerning  the  sanitary  conditions  of  the  rooms  or 
buildings  occupied  by  them  in  the  pursuit  of  their  business, 
and  a  failure  upon  their  part  to  have  the  buildings  or  rooms 
properly  drained  and  plumbed  and  constructed  with  air- 
shafts,  windows  or  ventilating  pipes  renders  them  subject  to 
prosecution  and  conviction,  while  other  members  of  the  same 
class,  that  is,  such  bakeries  as  make  pies,  pastry  and  crackers 
and  confectioneries,  are  immune  from  any  punishment  by 
reason  of  their  failure  to  comply  with  the  provisions  of 
section  10,089.  The  discrimination  is  so  apparent  in  the  pro- 
visions of  this  section  that  if  the  uniform  rules  of  this  court 
are  longer  to  be  regarded  as  precedents,  we  see  no  escape  from 
the  conclusion  that  this  section  of  the  statute  must  be  con- 
demned, for  the  reason  that  it  discriminates  between  persons 
belonging  to  the  same  class. 

This  court  has  uniformly  upheld  all  legislation  along  the 
line  of  police  regulations,  and  the  regulation  of  certain  busi- 
ness pursuits,  which  sought  to  protect  the  health,  the  morals 
and  the  interests  of  the  public,  where  such  laws  were  directed 
to  and  embraced  all  persons,  associations  or  corporations 
belonging  to  a  certain  class  to  whom  such  laws  could  reason- 
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ably  be  made  applicable;  but,  on  the  otbeo*  hand,  where  a 
statute,  as  in  the  ease  at  bar,  so  manifestly  discriminates 
between  persons  or  associations  belonging  to  the  same  class, 
we  have  always  felt  that  if  the  organic  law  of  the  state  was  to 
be  regarded  as  having  any  force  or  vitality,  and  is  longer  to 
furnish  any  guide  to  the  law-making  ^''^  power  in  the  enact- 
ment of  legislation,  such  statute  should  be  unhesitatingly  con- 
demned. 

If  the  bakery  business  is  recognized  as  an  unhealthful  pur- 
suit for  those  who  actually  engage  in  the  operation  of  the 
work,  it  is  not  a  difficult  matter  to  enact  a  law  for  the  protec- 
tion of  the  health  of  those  engaged  in  such  work  by  making  it 
applicable  to  all  persons,  associations  or  corporations  engaged 
in  the  bakery  business.  In  other  words,  let  the  law  embrace 
all  bakers  in  a  class,  covering  every  feature  and  character  of 
the  output  or  products  of  their  bakeries. 

We  see  no  necessity  for  further  discussing  this  proposition. 
In  our  opinion,  the  sections  of  the  statute  upon  which  this 
prosecution  is  based  cannot  be  upheld.  They  are  clearly  vio- 
lative of  the  constitutional  provisions  to  which  we  have  made 
reference;  hence  cannot  form  the  basis  of  a  statute  upon 
which  a  prosecution  can  rest. 

The  judgment  of  the  trial  court  should  be  reversed  and  the 
defendant  discharged. 

All  concur. 


The  Eight  of  Contracting  for  One's  Labor  is  reserved  and  guaranteed 
to  every  citizen;  it  is  subject  to  no  restraint  except  where  the  public 
safety,  health,  peace,  morals  or  general  vpelfare  demands  it,  and  then 
only  where  the  legislative  department  of  government,  in  the  exercise 
of  its  police  power,  selects  a  proper  subject  for  its  exercise  and 
prescribes  reasonable  and  appropriate  regulations:  Burcher  v.  People, 
41  Colo.  495,  124  Am.  St.  Eep.  143.  See,  also,  People  v.  Lochner,  177 
N.  Y.  145,  101  Am.  St.  Rep.  773,  and  cases  cited  in  the  cross-reference 
note  thereto.  As  to  the  constitutionality  of  statutes  restricting  the 
hours  of  labor  of  women  in  factories  and  laundries,  see  People  v. 
Williams,  189  N.  Y.  131,  121  Am.  St.  Rep.  854;  Burcher  v.  People,- 
41  Colo.  495,  124  Am.  St.  Rep.  143.  As  to  the  power  of  the  legisla- 
ture to  limit  the  hours  of  men  working  in  mines  and  smelters,  see 
Ex  parte  Kair,  28  Nev.  127,  113  Am.  St.  Eep.  817;  and  as  to  the  con- 
stitutionality of  statutes  regulating  the  employment  of  children,  see 
Mount  Vernon-Woodberry  Co.  v.  Frankfort  Co.,  Ill  Md.  561,  13i  Am. 
St.  Eep.  636. 
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STATE  V.  SPARKS. 
[40  Mont.  82,  105  Pae.  87.] 

LARCENY, — The  Mere  Possession  of  Property  Eecently  Stolen 

is  not  sufficient  to  convict  the  possessor  of  larceny.  But  when  this 
fact  is  supplemented  by  other  facts  inconsistent  with  the  idea  that 
the  possession  is  honest,  such  as  giving  a  false  or  improbable"  ex- 
planation, or  failing  to  explain,  or  giving  a  fictitious  name,  or  the 
like,  a  case  is  made  for  the  jury,     (p,  610,) 

BURGLARY, — Possession  of  Goods  by  a  Person  soon  after  they 
have  been  taken  from  a  burglarized  house,  together  with  circum- 
stances showing  guilty  conduct,  is  presumptive  evidence  of  his  guilt 
of  burglary,     (p,  610.) 

BURGIiARY — Circmnstantial  Evidence. — Burglary  is  one  degree 
removed  from  larceny.  But  when  the  facts  proved  warrant  the  find- 
ing of  larceny,  and  the  surrounding  circumstances  are  such  as  to 
show  that  the  larceny  could  not  have  been  committed  without  a 
felonious  entry,  the  evidence  is  sufficient  to  warrant  the  finding  of 
burglary  also.     (p.  611.) 

CRIMINAL  TRIAL — Failure  of  Accused  to  Testify — Instruc- 
tion.— It  is  presunied  that  the  jury  obeyed  an  instruction  that  they 
should  draw  no  adverse  inference  from  the  fact  that  the  accused  did 
not  offer  himself  as  a  witness,     (p.  611.) 

CRIMINAL  TRIAL— Appeal— Evidence  of  Alibi.— Where  the 
state  makes  out  a  prima  facie  case,  the  finding  thereon  will  not  be 
disturbed,  notwithstanding  evidence  tending  to  establish  an  alibi,  (p. 
611.) 

Homer  G.  Murphy,  for  the  appellant. 

Albert  J.  Galen,  attorney  general,  and  E,  M,  Hall,  as- 
sistant attorney  general,  for  the  respondent. 

84  BRANTLY,  C.  J.  The  defendant  was  charged'  with 
burglary,  committed  by  entering  a  suite  of  rooms  occupied 
as  a  residence  by  Charles  D.  Curtis  and  Mae  L.  Curtis,  at 
No.  llTy^  Broadway,  in  the  city  of  Helena,  with  the  intent 
to  commit  grand  larceny  therein.  Upon  a  trial  he  was  found 
guilty  of  burglary  in  the  sooond  degree  and  sentenced  to 

(608) 
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serve  a  term  in  the  state  prison.     This  appeal  is  from  the 
judgment. 

^^  The  integrity  of  the  judgment  is  assailed  upon  the 
ground  that  the  verdict  is  contrary  to  the  evidence.  From 
the  record  we  gather  the  following  facts:  Charles  D.  Curtis 
and  Mae  L.  Curtis,  father  and  daughter,  upon  December  4, 
1908,  were  occupying  a  suite  of  rooms  in  a  flat  at  No.  1171/2 
on  Broadway,  in  the  city  of  Helena.  About  3  o'clock  in  the 
afternoon,  the  daughter  left  the  rooms  to  make  calls.  The 
father  was  not  at  home.  She  locked  the  door  leading  into  the 
suite,  and  hung  the  key  near  the  door  in  the  hallway,  but 
in  such  a  position  that  it  could  not  be  seen  from  toward 
the  front.  This  w^as  her  custom  when  leaving  the  rooms. 
She  left  upon  the  dresser  in  her  bedroom  three  gold  rings, 
among  them  one  set  with  diamonds  and  sapphires.  On  re- 
turning about  5  o'clock,  she  found  the  key  in  place  as  she 
had  left  it;  but  the  door  was  open.  Her  father  had  not 
returned  in  the  meantime.  Later  in  the  evening  she  dis- 
covered that  all  the  rings  were  missing,  while  the  furniture 
in  the  bedroom  showed  some  evidence  of  having  been  dis- 
turbed. She  at  once  notified  the  police  of  her  loss.  In  the 
meantime,  about  5:20  o'clock,  a  stranger  entered  the  jewelry 
store  of  Jacob  Yund,  on  Main  street,  and  secured  a  loan  of 
twenty  dollars  upon  a  ring  set  with  diamonds  and  sapphires, 
signing  the  name  of  G.  B.  Harmon,  Jr.,  to  the  contract. 
Inquiry  instituted  by  the  police  upon  information  of  her  loss 
by  Miss  Curtis  led  to  the  discovery  of  the  transaction  at 
Yund's  store.  The  ring  left  with  him  was  identified  by 
]\Iiss  Curtis  and  surrendered  to  her.  On  December  5th  the 
defendant,  being  recognized  on  the  street,  by  Yund,  as  the 
person  who  had  obtained  the  loan,  and  pointed  out  to  the 
chief  of  police,  was  arrested.  Having  ascertained  the  cause 
of  his  arrest,  he  denied  that  he  had  ever  been  in  Yund 's  store, 
or  that  he  had  ever  gone  under  the  name  of  Harmon,  or 
that  he  had  ever  seen  or  had  any  knowledge  of  the  ring.  He 
had  no  pawn  ticket  upon  his  person,  though  one  had  been 
issued  by  Yund  at  the  time  the  loan  was  made ;  nor  were  the 
other  rings  found.  At  the  trial  the  ring  was  positively  iden- 
tified by  Miss  Curtis  and  her  father,  as  was  also  the  de- 
fendant by  Yund  and  a  workman  employed  ^^  by  him. 
The  time  at  which  the  loan  was  made  was  also  definitely  fixed 
by  the  latter  two  witnesses  by  the  fact  that  it  was  near 
closing  time,  and  the  workman  was  watching  for  a  car  which 
he  usually  took  to  reach  his  home.  The  defendant  did  not 
ofier  himself  as  a  witness,  but  undertook  to  show,  by  the  tes- 
timony of  several  other  witnesses,  that  during  the  time  within 
A\hich  the  entry  into  the  Curtis  rooms  must  have  been  effected 
he  was  at  Ft.  Harrison,  several  miles  from  the  city,  where 
he  was  temporarily  stationed  as  an  unassigned  recruit  to 
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the  United  States  army,  engaged  in  the  performance  of  duties 
assigned  to  him  for  the  day,  as  room  orderly  and  kitchen 
police. 

We  think  the  evidence  was  sufficient  to  go  to  the  jury,  and 
to  justify  the  finding  that  the  defendant  is  guilty  as  charged. 
If  the  testimony  of  the  state's  witnesses  was  to  be  credited, 
the  defendant,  about  two  hours  after  IMiss  Curtis  left  the 
ring  in  her  room,  had  it  in  his  possession,  pledged  it  for  a 
loan,  signing  a  fictitious  name,  and  thereafter  denied  all 
knowledge  of  the  transaction.  It  has  been  held  by  this  court, 
following  the  rule  recognized  by  the  courts  generally,  that 
mere  possession  of  property  recently  stolen  is  not  sufficient 
to  convict  the  possessor  of  a  larceny  of  it :  Territorv  v.  Doyle, 
7  Mont.  245,  14  Pac.  671 ;  State  v.  Sullivan,  9  Mont.  174,  22 
Pac.  1088 ;  State  v.  Wells,  33  Mont.  291,  83  Pac.  476.  When,* 
however,  this  fact  is  supplemented  by  other  facts  inconsistent 
with  the  idea  that  the  possession  is  honest,  such  as  the  giving 
of  a  false  or  improbable  explanation  of  it,  or  a  failure  to 
explain,  when  a  larceny  of  the  property  is  charged,  or  the 
possession  of  a  forged  bill  of  sale,  or  the  giving  of  a  fictitious 
name,  or  the  like,  a  case  is  made  sufficient  to  submit  to  the 
jury:  Territory  v.  Doyle;  State  v.  Sullivan;  State  v.  Wells, 
supra.  The  rule  as  to  the  materiality  of  such  evidence  is 
well  stated  by  the  supreme  court  of  Maine,  in  State  v.  Bart- 
lett,  55  Me.  200,  as  follows:  "If  a  person  accused  remains 
silent  when  he  may  speak,  he  does  so  from  choice,  and  the 
choice  he  makes  upon  such  occasions  has  always  been  regarded 
competent  evidence.  It  is  the  act  of  the  party.  From  time 
immemorial  the  reply  or  the  ^'  silence  of  the  accused  per- 
son, when  charged,  has  been  regarded  as  legitimate  evidence 
on  his  trial  for  the  consideration  of  the  jury.  Any  act  of 
his,  when  charged,  tending  to  sustain  the  charge,  may  be 
proved.  Fleeing  from  arrest,  giving  contradictory,  untrue 
or  improbable  accounts  of  the  matters  in  issue,  and  refusals 
to  account  for  the  possession  of  stolen  property,  are  evidences 
of  guilt  admitted  upon  the  trial  of  the  persons  accused. 
These  are  proofs  derived  from  the  prisoner's  acts,  sayings, 
and  silence." 

So  where  the  charge  is  burglary,  if  property  taken  from 
the  owner  is  soon  thereafter  found  in  possession  of  the  person 
charged  with  the  felonious  entry,  proof  of  this  fact,  together 
with  circumstances  showing  guilty  conduct,  is  presumptive 
evidence,  not  only  of  the  larceny,  but  also  that  he  made  use 
of  the  means  by  which  the  property  was  acquired:  People 
V.  Lang,  142  Cal.  482,  76  Pac.  232 ;  Holland  v.  State,  112  Ga. 
540,  37  S.  E.  887;  Smith  v.  State,  62  Ga.  663;  Favro  v. 
State,  39  Tex.  Cr.  App.  452,  73  Am.  St.  Rep.  950,  46  S.  W. 
932 ;  Anderson  v.  Commonwealth,  18  Ky.  Law  Rep.  99,  35 
S.  W.  542;  People  v.  Joy,  135  Cal.  xix,  66  Pac.  964;  State  v. 
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Norris,  27  Wash.  453,  67  Pac.  983 ;  Walker  v.  Commonwealth, 
28  Gratt.  (Va.)  969;  State  v.  Brvan,  19  Nev.  365,  11  Pac. 
317;  State  v.  Powell,  61  Kan.  81,  58  Pac.  968;  1  Wharton's 
Criminal  Law,  10th  ed.,  sec.  813;  6  Cyc.  246.  Burglary  is 
one  degree  removed  from  larceny ;  but,  when  the  facts  proven 
warrant  the  finding  of  the  larceny,  and  the  surrounding  cir- 
cumstances are  such  as  to  show  that  the  larceny  could  not 
have  been  committed  without  the  felonious  entry,  the  evi- 
dence is  sufficient  to  warrant  the  finding  of  the  burglary  also. 

The  jury  evidently  discredited  the  assumption  of  ignorance 
by  the  defendant  as  indicated  by  his  denial,  and  accepted  the 
theory  of  the  Curtises  as  to  the  loss  of  the  ring,  and  also  the 
story  of  Yund  and  his  workman  as  to  the  transaction  at 
Yund's  store.  This  being  so,  it  was  within  their  province 
to  discredit,  as  they  did,  the  evidence  offered  by  the  defend- 
ant to  establish  his  alibi.  The  court  properly  instructed  the 
jury  that,  in  arriving  at  their  conclusion  as  to  the  guilt  or 
innocence  of  the  *^  defendant,  they  should  draw  no  adverse 
inference  from  the  fact  that  he  did  not  offer  himself  as  a 
witness:  Rev.  Codes,  sec.  9484.  The  presumption  is  that 
this  instruction  was  obeyed,  and  that  the  jury  made  their 
finding  upon  the  evidence  adduced.  A  prima  facie  case 
having  been  made  out  by  the  state,  the  finding  thereon  may 
not  be  disturbed,  notwithstanding  the  evidence  tending  to 
establish  the  alibi. 

The  court  instructed  the  jury,  in  substance,  that  the  mere 
possession  of  the  property  by  the  defendant,  without  other 
incriminating  circumstances,  would  not  warrant  a  con\'ic- 
tion.  The  contention  is  made  that  the  verdict  is  contrary 
to  the  law  thus  stated.  The  instructions,  as  a  whole,  par- 
ticularly in  the  respect  referred  to,  were  as  favorable  to 
the  defendant  as  he  could  ask.  As  we  have  pointed  out,  the 
question  of  his  guilt  or  innocence  did  not  rest  alone  upon  his 
possession  of  the  property  furtively  taken  from  the  Curtis 
rooms.  Upon  the  evidence  the  verdict  might  have  been  guilty 
or  not  guilty,  in  view  of  the  other  circumstances  proven. 
It  is  therefore  not  contrary  to  the  law. 

Accordingly,  the  judgment  is  affirmed. 

Mr.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 


The  Possession  of  Stolen  Property  as  Evidence  of  Guilt  is  the  sub- 
ject of  a  note  to  State  v.  Drew,  101  Am.  St.  Eep.  481.  Unexplained 
possession  of  all  or  a  part  of  recently  stolen  goods  or  property  will 
warrant  a  conviction  of  larceny,  and  also  of  burglary,  where  the  lar- 
ceny is  proved  to  have  occurred  at  the  time  of  the  breaking  and  en- 
try of  the  house:  Gunter  v.  State,  79  Ark.  432,  116  Am.  St.  Kep.  65. 
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WESTERN  ]\IINING  SUPPLY  COMPANY  v.  QUINN. 

[40  Mont.  156,  105  Pac.   732.] 

CONVERSION— Pleading.— The  Seizure  of  One's  Property  to 
satisfy  a  claim  of  another  is  a  conversion,  irrespective  of  the  designa- 
tion given  the  seizure  in  the  complaint,     (p.  612.) 

SALE — Sufaciency  of  Delivery  of  Ponderous  Articles. — On  the 
sale  of  a  warehouse,  with  its  contents  of  mining  machinery  and  lum- 
ber, located  on  leased  ground,  the  delivery  of  the  key  and  the  dis- 
continuance of  any  exercise  of  ownership  or  control  over  the  property 
by  the  vendor  are  a  sufficient  delivery  and  change  of  possession  to 
satisfy  the  statute,     (p.  613.) 

SALE — Delivery. — No  Particular  Act  or  Formal  Ceremony  is 
necessary  to  make  a  delivery  in  law.  Any  act  coupled  with  the  intent 
to  change  the  ownership,  which  has  the  effect  to  transfer  the  do- 
minion over  the  thing  sold  to  the  buyer,  is  a  delivery,     (p.  613.) 

SALE — Necessity  of  Making  Immediate  Delivery. — ^The  fact 
that  a  bona  fide  sale  of  goods  is  not  accompanied  by  an  immediate  de- 
livery does  not  invalidate  the  sale  as  to  attaching  creditors  of  the 
vendor,  if  the  vendee,  before  the  institution  of  the  attachment  suit, 
takes  and  retains  actual  possession  of  the  property,     (p.  615.) 

SALE — Necessity  of  Delivery. — As  Between  the  Parties  to  a 
sale  of  personal  property,  it  is  wholly  immaterial  whether  there  is  any 
delivery,     (p.  617.) 

James  E.  Healy  and  C.  M,  Parr,  for  the  appellants. 
Maury  &  Templeman  and  J.  0.  Davies,  for  the  respondent. 

^^^  HOLLOWAY,  J.  This  action  was  commenced  by  the 
plaintiff,  a  corporation,  against  John  J.  Quinn,  the  surety 
on  his  official  bond  as  sheriff  of  Silver  Bow  county,  and  C. 
M.  Parr,  to  recover  damages  for  the  conversion  of  certain 
goods  and  chattels  alleged  to  belong  to  the  plaintiff.  The 
property  consists  of  a  warehouse  and  certain  mining  machin- 
ery, lumber,  etc.,  which  was  seized  by  Quinn,  the  sheriff,  on 
July  8,  1905,  by  virtue  of  a  writ  of  attachment  issued  in 
an  action  wherein  Parr  was  plaintiff,  and  the  Shackleton 
&  Whiteway  Construction  Company  was  defendant,  and  after- 
ward sold  by  order  of  the  court.  In  the  district  court  the 
defendants  recovered  judgment  upon  a  general  verdict  in 
ihoir  favor.  The  plaintiff'  moved  for  a  new  trial,  which  was 
granted,  and  the  defendants  appealed  from  the  order. 

1.  It  is  contended  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint  al- 
leges that  ^^^  at  the  time  of  the  seizure  of  the  property  the 
predecessors  of  plaintiff  were  the  owners  and  in  possession 
of  all  the  property,  and  that  such  property  continued  to  be 
theirs  until  the  sale  thereof  by  defendant  Quinn.  "While  this 
pltadiiig  is  not  a  model,  we  think  it  is  sufficient.  The  seiz- 
ure of  one's  property  to  satisf}'^  a  claim  of  another  is  a  con- 
version of  the  property,  irrespective  of  the  designation  given 
such  seizure  in  the  complaint. 
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2.  The  plaintiff  claims  that  its  predecessors  in  interest  pur- 
chased the  property  from  the  Shackleton  &  Whitev.ay  Con- 
struction Company  before  the  seizure  by  Quinn.  But  it  is 
urged  bj^  defendants  that  the  evidence  is  insufficient  to  show 
such  a  delivery  and  change  of  possession  as  is  necessary  to 
satisfy  our  statutes.  The  testimony  discloses  that  the  ware- 
house is  personal  property  situated  at  516  South  ]\Iain  street, 
Butte,  on  leased  land,  and  that  the  other  property  was  con- 
tained in  the  warehouse  at  the  time  of  the  seizure.  It  fur- 
ther discloses  that  on  June  26,  1905,  upon  a  sale  of  the 
property  by  the  Shackleton  &  Whiteway  Construction  Com- 
pany to  Farnham,  Wright  &  Hale,  the  predecessors  of  this 
plaintiff,  the  construction  company  delivered  up  to  Farnham 
the  key  to  the  warehouse,  and  thereafter  did  not  exercise 
any  ownership  or  control  over  any  of  the  property.  While 
this  evidence  is  meager,  it  is  held  to  be  sufficient  by  the  au- 
thorities generally.  In  Dodge  v.  Jones,  7  Mont.  121,  14  Pac. 
707,  this  court  said:  "No  particular  act  or  formal  ceremony 
is  necessary  to  make  a  delivery  in  law.  Any  act  done,  coupled 
with  the  intent  to  change  the  ownership,  which  has  the  effect 
to  transfer  the  domanion  over  the  thing  sold  to  the  buyer, 
is  a  delivery."  In  that  case  it  was  held  sufficient  delivery 
and  evidence  of  change  of  possession  that  the  horses  in  ques- 
tion were  gathered,  a  distinguishing  brand  placed  upon  them, 
and  they  then  returned  to  their  customary  range.  The  sub- 
ject was  again  considered  at  length  by  this  court,  and  the 
doctrine  of  the  Dodge  case  approved,  in  Webster  v.  Sherman, 
33  Mont.  448,  84  Pac.  878.  It  has  been  repeatedly  said  by 
the  courts  that  the  acts  which  will  amount  to  a  delivery  will 
vary  with  the  different  cases,  and  will  depend  upon  the 
character  and  quantity  of  the  property  sold:  Lay  v.  Neville, 
25  Cal.  ^^^  545.  It  is  easy  enough  to  understand  the  mean- 
ing of  the  words  "immediate  delivery"  as  used  in  section 
6128,  Revised  Codes,  when  applied  to  the  sale,  over  the  coun- 
ter, of  small  articles  of  merchandise;  but  when  one  attempts 
to  apply  the  same  meaning  to  a  sale  of  a  kiln  of  hot  bricks, 
or  hay  in  the  swath,  stack,  or  mow,  or  a  large  quantity  of 
ore  in  bins,  he  appreciates  fully  the  difficulty  in  the  way  of 
establishing  a  hard-and-fast  rule  applicable  to  all  cases.  It 
is  not  now  an  open  question  that  there  may  be  si.ch  a  con- 
structive delivery  as  will  fully  satisfy  the  requirements  of 
the  statute;  for  the  law  does  not  dem.and  impossibilities.  In 
Sharp  V.  Carroll,  66  Wis.  62,  27  N.  W.  832,  it  was  held  that 
the  delivery  by  the  vendor  to  the  vendee  of  the  key  to  the 
granary  was  a  sufficient  delivery  of  the  wheat  therein,  which 
had  been  sold.  The  same  thing  is  held  in  Kellogg  Newspaper 
Co.  V.  Peterson,  162  111.  158,  53  Am.  St.  Rep.  300,  44  N.  E. 
411,  with  reference  to  a  sale  of  heavv  machinerv  in  a  room. 
In  Pope  V.  Cheney,  68  Iowa,  563,  27 'N.  W.  754^  it  was  held 
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sufficient  that  the  purchaser  of  corn  in  a  crib,  immediately 
after  the  purchase,  nailed  up  the  openings  in  the  crib.  The 
same  ruling  is  made  in  Vining  v.  Gilbreth,  39  Me.  496 ;  Mor- 
rison V.  Oium,  3  N.  D.  76,  54  N.  W.  288.  See,  also,  Ott  v. 
Sutcliffe  (N.  J.  Ch.),  60  Atl.  965;  Rapple  v.  Hughes,  10 
Idaho,  338,  77  Pac.  722. 

3.  It  is  further  contended  by  the  defendants  that  at  least 
a  portion  of  the  property  seized  was  liable  to  the  satisfaction 
of  Parr's  claim  against  the  Shackleton  &  Whiteway  Construc- 
tion Company,  for  the  reason  that  the  delivery,  if  any,  wa^ 
not  made  contemporaneously  with  the  sale  by  the  construction 
company  to  Farnham,  Wright  &  Hale.  The  evidence  dis- 
closes that  a  portion  of  the  property  in  controversy  was  sold 
by  the  construction  company  to  Farnham  and  others,  on 
May  29.  1905,  and  that  the  purchasers  did  not  take  possession 
of  it  until  June  26th  following,  when  the  remaining  portion 
was  sold.  Bearing  in  mind,  then,  that  the  attachment  was 
not  levied  until  July  8th,  these  facts  present  inr  concrete 
form  the  question  raised  by  instruction  6a,  given  by  the  trial 
court.  The  question  may  be  stated  as  follows:  ^^^  If  a  bona 
fide  sale  of  goods  and  chattels  is  not  accompanied  by  an 
immediate  delivery,  is  the  sale  void  as  to  an  attaching  cred- 
itor of  the  vendor,  if  the  vendee,  before  the  institution  of 
the  attachment  suit,  takes  and  retains  actual  possession  of  the 
property?  So  far  as  our  investigation  discloses,  California 
and  Colorado  are  the  only  states  in  which  this  question  is 
answered  in  the  affirmative :  Watson  v.  Rodgers,  53  Cal.  401 ; 
Edwards  v.  Bank  of  Sonoma  Valley,  59  Cal.  148;  Autrey  v. 
Bowen,  7  Colo.  App.  408,  43  Pac.  908.  There  is  not  any 
reason  advanced  in  any  of  these  cases  for  the  conclusion 
reached.  Counsel  for  defendants  also  cite  Stewart  v.  Hoff- 
man, 31  Mont.  184,  77  Pac.  689,  as  indicating  the  same  view; 
but  an  examination  of  the  opinion  of  this  court  on  rehearing 
(31  ]\Iont.  190,  81  Pac.  3)  will  disclose  that  the  question  was 
not  before  the  court  at  all. 

Prior  to  1888  the  court  of  appeals  of  Missouri  held  as  do 
the  courts  of  California  and  Colorado:  Cabanne  v.  Bay,  10 
]\Io.  App.  594 ;  Franklin  v.  Gumersell,  11  Mo.  App.  306.  But 
in  Mcintosh  v.  Smiley,  32  Mo,  App.  125,  the  precise  ques- 
tion which  we  now  have  before  us  came  before  the  same  court. 
Section  2505,  Revised  Statutes  of  Missouri,  is  substantially 
the  same  as  our  section  6128  above.  Our  statute  requires 
an  immediate  delivery;  the  Missouri  statute  requires  a  de- 
livery within  a  reasonable  time.  In  other  respects  the  stat- 
utes are  the  same.  In  the  Mcintosh  case,  however,  the  court 
found  or  assumed  that  the  delivery  was  not  made  within 
a  reasonable  time  after  the  sale,  but  was  made  before  the 
attachment  was  levied ;  so  that  the  question  presented  there 
was  the  same  as  the  one  which  we  are  called  upon  to  decide. 
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The  Missouri  court  makes  a  careful  analysis  of  the  statute, 
and  points  out  the  object  to  be  obtained,  as  well  as  some  of 
the  objects  to  be  avoided,  by  its  enactment.  It  refers  to  the 
familiar  rule  that,  as  between  the  parties  to  the  sale,  the 
transaction  would  be  equally  valid  whether  there  was  or  was 
not  a  delivery.  It  propounds  the  question  for  solution  as 
we  have  stated  it,  and,  among  other  things,  says:  ** Under 
this  statute  we  think  that  actual  possession  taken  and  re- 
tained by  the  vendee  of  the  things  sold  completes  his  title 
against  all  persons  except  those  whose  rights  may  have  in- 
tervened between  the  *®^  sale  and  the  taking  of  possession. 
....  The  vendor  having  made  a  sale,  another  sale  is  not 
needed  (in  fact  he  has  nothing  to  sell)  ;  and  he  may  complete 
the  sale  by  a  delivery  of  the  things  sold,  to  take  effect  against 
others  from  the  time  that  the  delivery  is  made.  In  such  a 
case  the  sale  runs,  as  between  the  vendor  and  the  vendee, 
from  the  time  of  the  sale,  but,  as  against  creditors  of  and 
purchasers  in  good  faith  from  the  vendor,  from  the  time  of 
delivery.  This,  we  think,  is  the  clear  meaning  of  the  statute. 
To  hold  otherwise  would  be  to  prevent  a  sale,  unaccompanied 
by  a  delivery  within  a  reasonable  time,  from  ever  becoming 
perfected  as  against  creditors  and  subsequent  purchasers  in 
good  faith.  To  do  this  would  be  to  perpetrate  wrong,  to 
prevent  which  was  the  object  of  the  statute.  The  want  of  a 
delivery  places  the  vendee,  as  to  creditors  and  subsequent 
purchasers  in  good  faith,  in  the  same  position  he  would  have 
been  in  if  he  had  not  purchased  the  property,  but  in  no 
worse  position.  While  the  possession  remains  in  the  vendor, 
after  the  lapse  of  a  reasonable  time  for  a  delivery,  as  to  such 
creditors  and  purchasers  there  is  no  sale,  but  the  vendee  is 
not  disqualified  from  becoming  the  purchaser  of  the  prop- 
erty; and  taking  actual  possession  and  retaining  it  makes  him 
a  purchaser  even  against  such  parties  if  at  the  time  of  the 
taking  of  possession  they  have  no  existing  rights.  An  at- 
taching creditor,  as  such,  has  no  rights  in  the  debtor's  prop- 
erty until  after  levy  under  the  writ  of  attachment.  There- 
fore the  question  in  this  case  must  be  answered  in  the  nega- 
tive." Because  the  court  of  appeals  of  Missouri  is  not  a 
court  of  last  resort,  and  because  of  the  importance  of  the 
question  decided,  the  case  was  certified  to  the  supreme  court, 
where  it  is  said :  * '  This  case  is  certified  here  from  the  Kansas 
City  court  of  appeals  as  being  in  conflict  with  previous  de- 
cisions rendered  by  the  St.  Louis  court  of  appeal.  It  is  re- 
ported in  32  Mo.  App.  125.  The  conclusion  reached  by  the 
Kansas  City  court  of  appeals  in  this  case  that  a  bona  fide 
sale  of  goods  and  chattels,  the  possession  of  which  is  not 
taken  within  a  reasonable  time  after  the  sale,  within  the 
meaning  of  section  2505,  Revised  Statutes  of  1879,  is  not 
void,  as  to  an  existing  creditor  at  the  time  of  the  sale,  if 
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before  the  institution  of  an  attachment  **^  suit  by  such 
creditor  the  vendee  takes  and  retains  actual,  continuous  pos- 
session of  the  property,  and  remains  in  possession  thereof 
at  the  time  of  the  levy  of  the  writ  in  such  suit  upon  such 
property,  meets  with  our  approval.  The  precise  question 
under  that  section  of  the  statute  has  not  hitherto  been 
passed  upon  by  this  court,  but  the  decision  of  the  court  of 
appeals  finds  support  in  the  rulings  of  this  court  in  the 
following  cases:  Dobvns  v.  Meyer,  95  Mo.  132,  6  Am.  St. 
Rep.  32.  8  S.  W.  251;  Petring  v.  Chrisler,  90  Mo.  650,  a 
S.  W.  405.  The  judgment  of  the  Kansas  City  court  of  ap- 
peals is  affirmed":  Mcintosh  v.  Smiley,  107  Mo.  377,  17  S.  W. 
979. 

In  Clute  v.  Steele,  6  Nev.  335,  this  same  question  came 
before  the  supreme  court  of  Nevada,  under  a  statute  sub- 
stantially the  same  as  our  own.  After  speaking  of  the  pre- 
sumptions arising  from  nondelivery,  as  deduced  by  the  courts 
and  text-writers,  the  court  says:  "While,  however,  decisions 
have  been  thus  various,  there  has  been  a  uniformity  of  hold- 
ing upon  the  necessary  status  of  those  who  might  question 
such  a  sale;  and  the  conclusion  is  that  no  creditor  at  large 
may  do  so,  and  that  a  delivery  before  the  attachment  of  any 
lien  of  a  creditor  will  satisfy  the  law  and  validate  the  sale." 
And  the  following  is  quoted  with  approval  from  Hilliard 
on  Sales:  "And  the  general  rule  may  be  laid  down  that  where 
a  vendee  takes  possession  at  a  time  subsequent  to  the  sale, 
but  before  the  rights  of  creditors  accrue  by  attachment  or 
otherwise,  he  shall  hold  against  creditors":  Page  183. 

Section  2663,  Statutes  of  Oklahoma,  1893,  is  identical  in 
terms  with  our  section  6128  above,  and  in  Woods  v.  Faurot, 
14  Okl.  171,  77  Pac.  346,  the  court  held  that  under  the 
statute  above,  if  delivery  was  not  made  until  some  months 
after  the  sale,  but  was  made  before  the  attachment  was  levied, 
the  sale  was  valid  as  against  the  attaching  creditor.  In 
Tiedeman  on  Sales,  page  115,  it  is  said:  "Mere  delay  in  the 
delivery  of  the  possession  is  ordinarily  not  considered  fraud- 
ulent as  to  creditors,  as  long  as  delivery  is  actually  made 
before  attachment."  In  14  American  and  English  En- 
cyclopedia of  Law,  second  edition,  382,  it  is  said:  "As  a 
general  rule,  it  is  considered  to  be  sufficient  that  the  ^^'^  pur- 
chaser take  possession  of  the  property  before  any  creditors 
of  the  vendor  have  obtained  specific  rights  to,  or  liens  upon, 
the  property  sold,  as  by  the  levy  of  attachments  or  execu- 
tions or  otherwise."  The  following  authorities,  in  addition 
to  those  mentioned,  fully  support  the  rule  thus  announced: 
Gilbert  v.  Decker,  53  Conn.  401,  4  Atl.  685;  Cruikshank  v. 
Cogswell,  26  111.  366 ;  Blake  v.  Graves,  18  Iowa,  312 ;  Bartlett 
V.  Williams,  1  Pick.  (:\lass.)  288;  Waite  v.  Mathews,  50  Mich. 
392,  15  N.  W.  524;  Weeks  v.  Fowler,  71  N.  H.  518,  53  Atl. 
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543;  Levin  v.  Eussell,  42  N.  Y.  251;  Wilson  v.  Leslie,  20 
Ohio,  161;  Rule  v.  Bolles,  27  Or.  368.  41  Pac.  691;  Smith 
V.  Stern,  17  Pa.  360 ;  Coty  v.  Barnes,  20  Vt.  78 ;  Syduor  v. 
Gee,  4  Leigh  (Va.),  535.  See,  also,  Sayward  v.  Niman,  6 
Wash.  87.  32  Pac.  1022 ;  Poling  v.  Flanagan,  41  W.  Va.  191, 
23  S.  E.  685. 

As  between  the  parties  to  a  sale  of  personal  property,  it  is 
wholly  immaterial  whether  there  is  any  delivery  of  the  thing 
sold.  It  is  equally  true  that  a  mere  creditor,  as  such,  does 
not  have  any  interest  whatever  in  his  debtor's  property.  If 
the  Shackleton  &  Whiteway  Construction  Company  had  in 
good  faith  sold  all  this  property  to  Farnham  and  others  on 
June  26th,  and  had  accompanied  the  sale  by  an  immediate 
delivery,  Parr  could  not  complain,  even  though  such  sale 
might  operate  to  defeat  him  in  the  collection  of  his  debt. 
On  the  contrary,  if  Parr  had  commenced  his  action  and  pro- 
cured a  writ  of  attachment  to  be  issued  and  levied  upon  the 
property  while  still  in  the  possession  of  the  construction  com- 
pany, Farnham  and  others  could  not  complain,  even  though 
they  had  parted  with  value  Avhich  would  be  lost  to  them. 
]\Ianifestly,  the  purpose  of  the  statute  is  not  to  hinder  the 
transfer  of  personal  property,  but  to  prevent  such  property 
of  debtors  being  fraudulently  put  beyond  the  reach  of  cred- 
itors by  secret  transfers.  When,  however,  the  delivery  has 
been  made  before  a  creditor  has  moved  to  collect  his  debt, 
he  is  not  placed  at  any  greater  disadvantage  than  he  would 
have  been  had  delivery  accompanied  the  sale.  Even  if  Parr 
had  extended  credit  to  the  construction  company  upon  the 
strength  of  its  ownership  of  the  property  in  controversy — 
which  he  did  not  do — he  could  not  assert  a  right  to  have  the 
^^^  particular  property  subjected  to  the  payment  of  his  debt, 
unless  by  mortgage  or  some  other  lien  he  had  burdened  it 
Avith  his  claim;  for  at  any  time  after  extending  such  credit, 
and  before  he  fixed  a  lien  upon  it,  the  construction  com- 
pany, by  a  bona  fide  sale  accompanied  by  immediate  de- 
livery, could  have  put  the  property  beyond  the  reach  of  Parr. 
It  would  seem  that  the  legislature  did  not  intend  to  go  fur- 
ther than  t6  declare  that,  during  the  time  the  vendor  of  per- 
sonal property  remains  in  possession  after  sale,  his  creditors 
may  seize  the  property  in  satisfaction  of  their  claims,  not- 
withstanding such  sale.  This  view  accords  with  the  over- 
whelming weight  of  authority.  Instruction  6a,  as  given  by 
the  court,  did  not  correctly  state  the  law. 

4.  There  is  not  any  substantial  evidence  in  this  record  of 
actual  fraud  in  the  transaction  between  the  construction  com- 
pany and  Farnham  and  others,  and  therefore  instruction  7a 
should  not  have  been  given.  We  are  not  able  to  find  any 
evidence  to  justify  the  giving  of  instructions  8a  and  Ua. 
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For  the  errors  in  giving    these  instructions,  the    district 
court  properly  granted  a  new  trial,  and  the  order  is  affirmed. 

Mr.  Chief  Justice  Brantly  concurs. 

Mr.   Justice   Smith,   being  disqualified,   did  not  hear  the 
argument,  and  takes  no  part  in  the  foregoing  decision. 


As  to  What  Delivery  or  Change  of  Possession  of  Property  Sold  is  suffi- 
cient as  against  creditors  and  subsequent  purchasers,  see  the  note  to 
Claflin  V.  Eosenberg,  97  Am.  Dec.  340.  As  a  rule,  delivery  of  pos- 
session is  sufficient,  as  against  third  persons,  if  it  is  such  as  the  situ- 
ation of  the  property  admits.  And  if  the  chattels  are  so  situated 
that  there  can  be  no  immediate  delivery,  it  is  sufficient  if  the  vendee, 
without  laches,  takes  possession  in  a  reasonable  time  after  he  has  an 
opportunity  to  do  so:  Kinney  v.  First  Nat.  Bank,  10  Wyo.  115,  98  Am. 
St.  Eep.  972,  and  cases  cited  in  the  cross-reference  note  thereto.  If 
the  property  is  not  susceptible  of  an  actual,  immediate,  and  complete 
delivery,  a  symbolical  delivery  is  sufficient.  Hence,  heavy  machin- 
ery and  appliances,  sold  in  good  faith,  may  be  delivered  by  locking 
the  doors  of  the  room  containing  the  property,  and  delivering  the 
kevs  to  the  purchaser:  Kellogg  Newspaper  Co.  v.  Peterson,  162  IE. 
158,  53  Am.  St.  Eep.  300. 


THORNTON  v.  KAUFMAN. 

[40  Mont.  282,  106  Pac.  361.] 

MINING  CLAIM — Saving  by  Resumption  of  Work. — The  initia- 
tion of  an  adverse  claim  is  not  sufficient  to  prevent  the  original  lo- 
cator from  resuming  work  and  saving  his  claim,     (p.  620.) 

MINING  CLAIM. — The  Location  of  a  Mining  Claim  does  not 
consist  alone  of  discovery  and  posting  notice.  The  law  contemplates 
that  the  location  shall  consist  of  a  number  of  distinct  acts  inde- 
pendent of  one  another.  The  last  that  may  be  done  does  not  relate 
back  to  the  first,  and  all  must  be  performed  before  a  legal  location 
exists,     (p.  620.) 

MINING  CLAIM — Failure  to  Do  Work,  Who  can  Complain. — 
Only  the  government  or  a  subsequent  locator  can  complain  of  a  fail- 
ure on  the  part  of  a  locator  to  do  the  necessary  annual  w6rk,  and  the 
subsequent  locator  is  not  in  a  position  to  make  complaint  until  he 
has  completed  a  valid  location,     (p.  620.) 

MINING  CLAIM — Relocation. — If,  Prior  to  the  Completion  of  a 
subsequent  location  of  a  mining  claim,  the  original  locator  has  re- 
sumed work  in  good  faith,  his  previous  delinquency  is  not  a  matter  of 
consequence,     (p.  620.) 

MINING  CLAIM. — Forfeitures  are  so  Odious  to  the  law  that 
every  reasonable  doubt  will  be  resolved  in  favor  of  the  validity  of  a 
mining  claim  as  against  them.     (pp.  620,  621.) 

MINING  CLAIM — Relocation — Resumption  of  Work. — The  first 
locator  of  a  mining  claim  saves  it  from  forfeiture,  where,  being  de- 
linquent, he  resumes  work  before  a  reloeator  perfects  hia  location  by 
filing  his  declaratory  statement,     (pp.  619,  621.) 
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A.  C.  ]\IcDaniel  and  Jesse  B.  Roote,  for  the  appellant. 
Mattison,  Cavanaugh  &  Poore,  for  the  respondents. 

254  IIOLLOWAY,  J.  This  case  was  heretofore  before 
this  court  (Thornton  v.  Kaufman,  35  IMont.  181,  88  Pac. 
796),  and  a  reference  to  our  former  decision  for  a  statement 
of  the  facts  will  be  sufficient.  Upon  filing  the  remittitur  in 
the  district  court,  the  plaintiffs  prepared  and  filed  an  amended 
complaint,  which  cured  the  defects  in  the  original  complaint 
noticed  in  our  former  decision,  and  upon  issues  joined  the 
cause  was  tried  to  the  court  without  a  jury.  Findings  were 
made  in  favor  of  the  plaintiffs  and  a  decree  rendered  and  en- 
tered quieting  their  title  to  the  disputed  ground.  From  the 
judgment  and  an  order  denying  him  a  new  trial,  the  defend- 
ant appealed.  There  are  many  assignments  of  errors,  but  it 
will  only  be  necessary  to  consider  one,  as  a  decision  upon  it 
will  determine  the  controversy. 

255  rpi^p  plaintiffs  rely  upon  a  forfeiture  by  the  defendant 
of  his  right  to  the  disputed  ground  under  his  Little  Spring 
location  by  reason  of  his  failure  to  do  the  necessary  annual 
work  or  improvement  during  1897.  The  trial  court  found 
that  defendant  forfeited  his  right  to  the  ground  in  dispute 
by  failing  to  do  the  necessary  amount  of  work  or  improve- 
ment during  1897,  and  that  defendant  did  not  resume  work 
on  that  claim  in  good  faith  prior  to  plaintiff's  location  of 
the  disputed  ground  as  a  part  of  the  Vigilant  claim.  The  evi- 
dence shows  without  substantial  dispute  that  during  1897  the 
defendant  did  not  do  more  than  thirty  dollars'  worth  of 
work  or  improvement  on  the  Little  Spring  claim,  so  that  the 
ground  was  open  to  relocation  on  January  1,  1898.  unless  the 
defendant  in  good  faith  resumed  work  upon  his  claim  before 
the  ground  was  relocated:  Rev.  Stats.,  sec.  2324;  U.  S.  Corap. 
Stats.  1901,  p.  1426.  By  stipulation  of  the  parties  at  the 
trial  it  was  agreed  that  during  the  month  of  December,  1898, 
the  defendant  did  one  hundred  dollars'  worth  of  work  upon 
the  Little  Spring  claim,  and  that  he  did  a  like  amount  every 
year  thereafter  up  to  the  time  of  the  trial  in  1908.  The 
only  attack  made  upon  defendant's  Little  Spring  claim  is 
under  the  plea  of  forfeiture  above. 

It  would  seem  that  the  trial  court  must  have  held  that  the 
original  declaratory  statement  of  the  Vigilant  claim  was  suf- 
ficient, or  that,  if  an  adverse  claim  was  initiated  before  the 
defendant  resumed  work  in  good  faith,  such  initiated  claim 
would  take  precedence  over  the  prior  located  claim  upon 
which  the  necessary  annual  labor  had  not  been  done.  Neither 
the  original  declaratory  statement  of  the  Vigilant  claim  which 
was  filed  in  1898,  nor  the  first  amended  declaratory  statement 
fil(;d  in  1901,  complied,  even  substantially,  with  the  require- 
ments of  the  statute  then  in  force:  Purdum  v.  Laddin,  23 
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Mont.  387,  59  Pac.  153;  Dolan  v.  Passmore,  34  Mont.  277, 
85  Pac.  1034.  The  second  amended  declaratory  statement, 
which  apparently  meets  the  requirements  of  the  law  fully, 
was  not  filed  until  1907.  But  the  initiation  of  an  adverse 
claim  is  not  sufficient  to  prevent  the  ori^nal  locator  from 
resuming  work  and  saving  his  claim.  The  only  injunction 
laid  upon  him  by  section  2324  of  the  ^®  United  States  Re- 
vised Statutes,  above,  is  that  he  shall  resume  work  upon  his 
claim  in  good  faith  before  a  location  thereof  is  made  by 
someone  else.  The  location  of  a  mining  claim  does  not  con- 
sist alone  of  discovery  and  posting  notice  of  location.  "The 
law  contemplates  that  the  location  of  a  mining  claim  shall 
consist  of  a  number  of  distinct  acts  which  are  independent 
of  each  other.  The  last  that  may  be  done  does  not  relate 
back  to  the  first,  and  all  must  be  performed  before  a  legal 
location  exists":  Gonu  v.  Russell,  3  Mont.  358;  McKay  v. 
McDougall,  25  Mont.  258,  87  Am.  St.  Rep.  395,  64  Pac.  669. 
In  Butte  Con.  Min.  Co.  v.  Barker.  35  Mont.  327,  89  Pac.  302. 
90  Pac.  177,  this  court  said:  "In  order  to  make  a  valid 
quartz  lode  mining  location,  our  Political  Code  (sections  3610, 
3611,  and  3612)  ....  requires  (1)  the  discovery  of  a  vein 
or  lode;  (2)  the  posting  of  a  notice  of  location  at  the  point 
of  discovery  containing  the  matters  designated  by  section 
3610;  (3)  the  marking  of  the  boundaries  on  the  ground,  and 
the  doing  of  certain  development  work,  designated  in  section 
3611;  and  (4)  the  filing  for  record  of  a  declaratory  state- 
ment containing  the  matters  mentioned  in  section  3612." 
Since  the  plaintiffs  did  not  complete  their  location  until  the 
filing  of  the  second  amended  declaratory  statement  in  1907, 
it  would  seem  that  the  court's  finding  that  defendant  for- 
feited his  claim  must  be  erroneous,  for,  before  that  date,  the 
defendant  had  resumed  work  on  the  Little  Spring  claim,  and 
had  expended  in  work  and  improvements  some  nine  hundred 
dollars  or  one  thousand  dollars,  and  this  apparently  in  per- 
fect good  faith. 

But  it  is  suggested  that  in  order  for  defendant  to  comply 
with  section  2324,  Revised  Statutes  of  the  United  States, 
above,  it  was  necessary  for  him  to  do  the  work  delinquent  in 
1897,  but  with  this  we  do  not  agree.  The  government  or  a 
sal)sefiuent  locator  is  the  only  one  v.ho  can  complain  of  a 
failure  on  the  part  of  a  locator  to  do  the  necessary  annual 
work,  and  the  subsequent  locator  is  not  in  a  position  to  make 
complaint  until  he  has  completed  a  valid  location,  and,  if 
prior  to  the  completion  of  such  valid  subsequent  location  the 
original  locator  has  resumed  work  upon  his  claim  in  good 
faith,  his  previous  dolinquencv  is  not  a  matter  of  conse- 
quence: Temescal  Oil  :\Iin.  &  2S7  j)  Co.  v.  Salcido,  137  Cal. 
211,  69  Pac.  1010.  Forfeitures  are  so  odious  to  the  law  that 
the  rule  is  quite  uuii'orm  that  every  reasonable  doubt  will 
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be  resolved  in  favor  of  the  validity  of  the  mining  claim  as 
against  the  assertion  of  a  forfeiture:  27  Cyc.  600.  Viewed 
in  the  light  of  this  rule,  we  think  the  defendant  showed  such 
a  resumption  of  work  on  his  claim  before  plaintiffs'  location 
was  perfected  as  saved  it  from  the  charge  of  being  forfeited. 
The  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  to  the  district  court,  with  direction  to  enter  judg- 
ment for  the  defendant  for  the  territory  in  dispute. 

Mr.  Chief  Justice  Brantly  concurs. 

SMITH,  J.  I  agree  with  what  is  said  by  Mr.  Justice  Hol- 
loway,  and  think  he  has  reached  a  logical  conclusion  upon 
the  record  as  presented  to  this  court.  I  am  of  opinion,  how- 
ever, that  the  testimony  of  the  appellant  tends  to  show  aban- 
donment of  his  Little  Spring  location,  instead  of  forfeiture. 
The  court  made  no  finding  on  the  question  of  abandonment. 
Whether  that  point  was  raised  in  the  court  below  is  not  dis- 
closed.    I  think  a  new  trial  should  be  ordered. 


The  Forfeiture  or  Abandonment  of  Mining  Claims  is  the  subject  of 
a  note  to  McKay  v.  McDougall,  87  Am.  St.  Kep.  403.  Courts  are 
reluctant  to  enforce  tlie  forfeiture  of  a  mining  claim  for  failure  to 
perform  the  work  or  improvements  required  by  law,  and  one  who 
claims  such  a  penalty  to  defeat  the  title  of  his  adversary  must  plead 
it  specially  and  establish  it  by  clear  and  convincing  proof:  Copper  Mt. 
Min.  etc.  Co.  v.  Butte  etc.  Co.,  39  Mont.  487,  133  Am.  St.  Eep.  595; 
Buffalo  Zinc  etc.  Co.  v.  Crump,  70  Ark.  525,  91  Am.  St.  Eep.  87. 

Perso7is  can  Establish  Their  Bight  as  Belocators  Only  by  proving  a 
prior  location,  that  it  became  subject  to  forfeiture,  and  that  they  made 
such  forfeiture  effectual  by  complying  with  acts  necessary  to  make 
a  valid  relocation:  Nash  v.  McNamara,  30  Nev.  114,  133  Am.  St.  Eep. 
694.  Mining  claims  are  not  subject  to  location  until  the  rights  of  a 
former  locator  have  come  to  an  end.  Any  relocation  before  that  time 
is  void:  Buffalo  Zinc  etc.  Co.  v.  Crump,  70  Ark.  525,  91  Am.  St.  Eep. 
87. 

As  to  Whether  Work  m^y  he  Resumed  on  a  Mining  Claim  after  the 
initiation  of  a  second  location,  so  as  to  save  a  forfeiture,  see  McKay 
V.  McDougall,  25  Mont.  258,  87  Am.  St.  Eep.  395,  and  note. 
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STATE  V.  DISTRICT  COURT. 

[40  Mont.  359,  106  Pac.  1098.] 

GENEBAIi  APPEARANCE — What  Constitutes. — A  Request  for 
^nme  in  which  to  answer  to  the  merits  constitutes  a  general  appear- 
ance, the  effect  and  scope  of  which  may  not  be  limited  by  any  state- 
ment on  the  part  of  counsel  that  he  desires  the  record  to  show  that 
his  appearance  is  special,     (p.  625.) 

JURISDICTION. — Transitory  Actions  may  be  Tried  wherever 
personal  service  can  be  made  on  the  defendant,     (p.  627.) 

JURISDICTION — Extent  of  Territorial  Jurisdiction. — The  gen- 
eral jurisdiction  of  the  courts  of  a  state  is  coextensive  with  its  sover- 
eignty, which  is  limited  only  by  the  territory  of  the  state,  and  attaches 
to  all  the  property  and  persons  within  the  limits  thereof,     (p.  627.) 

JURISDICTION — Action  Against  Nonresident  on  Foreign  Con- 
tract.— An  action  on  a  promissory  note,  executed  and  payable  with- 
out the  state,  may  be  maintained  against  nonresidents  who  have  en- 
tered a  general  appearance,     (pp.  627,  629.) 

C.  R.  Stranahan  and  Wm.  D.  and  James  E.  Fenton,  for 
the  relator. 

George  F.  Cowan,  for  the  respondents. 

^^^  SMITH,  J.  This  is  an  application  for  a  writ  to  pro- 
hibit the  district  court  of  Jefferson  county  and  the  judges 
thereof  from  further  proceeding  in  the  case  of  Lillie  P. 
Lemcke  v.  G.  F.  McConnell,  A.  B.  Widney  and  W.  T.  Mackey, 
the  latter  being  the  relator  here,  now  pending  in  the  court 
aforesaid. 

It  appears  from  the  petition  of  the  relator  that  on  or  about 
the  first  day  of  October,  1908,  the  plaintiff  in  the  cause  re- 
ferred to,  a  resident  of  Seattle,  Washington,  filed  her  com- 
plaint, wherein  she  sought  to  recover  from  the  defendants 
the  sum  of  three  thousand  eight  hundred  and  seventy-nine 
dollars  and  ninety-six  cents,  together  with  interest  and  four 
hundred  and  fifty  dollars  attorney's  fees,  besides  costs,  al- 
leged to  be  due  on  four  certain  promissory  notes  given  by 
the  defendants  to  one  G.  C.  Lemcke,  and  sold  and  assigned 
to  the  plaintiff.  The  notes  were  executed  at  Portland,  Ore- 
gon, and  were  payable  in  that  city.  Summons  was  regularly 
issued  from  the  clerk's  office  in  Jefferson  county  and  returned 
unserved,  for  the  reason,  as  shown  by  the  return  of  the 
sheriff,  that  he  was  unable  to  find  any  of  the  defendants  in 
the  county.  On  December  10,  1908,  plaintiff's  attorney  filed 
with  the  clerk  a  demand  that  an  alias  summons  be  issued,  and 
the  clerk  complied  with  the  demand  by  issuing  a  so-called 
alias  summons,  containing,  in  addition  to  the  contents  of  the 
original  summons,  a  short  statement  of  the  nature  of  the 
action :  See  Rev.  Codes,  sec.  6522.  This  statement  also  con- 
tained a  notice  that  the  plaintiff  claimed  "a  reasonable  at- 
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torney's  foe."  The  alias  summons  was  filed  in  the  clerk's 
office  on  the  day  of  its  issuance.  Thereupon  ]\lr.  Cowan,  at- 
torney for  the  plaintiff,  filed  an  affidavit  setting  forth,  among 
other  things,  that  all  of  the  defendants  were  nonresidents  of 
the  state  of  Montana,  giving  the  residence  of  McConnoll  as 
at  Seattle,  Washington,  and  of  Widney  and  Mackey  as  Port- 
land, Oregon,  and  stating  that  Mackey  had  property  in  Jef- 
ferson county  which  had  been  attached  by  virtue  of  a  writ 
theretofore  issued.  On  account  of  the  fact  that  personal 
service  could  not  be  had,  the  attorney  demanded  that  the 
clerk  enter  an  order  that  service  be  made  by  publication. 
The  clerk  made  the  order,  and  a  copy  of  the  alias  summons 
was  published  '^^^  in  a  newspaper.  Copies  were  also  mailed 
to  each  of  the  defendants,  addressed  to  their  respective  places 
of  residence  as  given  in  Mr.  Cowan's  affidavit.  The  writ  of 
attachment  heretofore  mentioned  was  issued  on  October  1, 

1908,  and  was  returned  by  the  sheriff  with  the  indorsement 
thereon  that  he  had  served  the  same  by  attaching  moneys  in 
the  possession  of  one  Benjamine  belonging  to  the  defendants, 
and  Benjamine  had  answered  that  he  had  in  his  possession 
and  under  his  control  the  sum  of  about  four  thousand  dol- 
lars, belonging  to  W.  T.  Mackey.  On  January  21,  1909,  the 
relator  appeared  specially,  by  attorney,  in  the  district  court, 
and  moved  the  court  for  an  order  releasing  from  levy  the 
property  attached,  setting  forth  at  length  his  reasons  there- 
for. This  motion  was  accompanied  by  the  affidavits  of  all 
of  the  defendants.  The  petitioner  further  alleges  that  none 
of  the  defendants  had  ever  entered  any  general  appearance 
in  the  case  or  submitted  themselves  in  any  way  to  the  juris- 
diction of  the  court;  also,  that  on  the  twenty-first  day  of 
January,  1909,  the  defendants  had  appeared  specially  and 
filed  a  motion  to  quash  the  alleged  alias  summons  and  the  ser- 
vice thereof,  giving  their  reasons  therefor;  that  on  May  14, 

1909,  they  had  by  special  appearance  moved  the  court  for 
an  order  dismissing  the  case  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  defendants;  that  defendants  are 
all  nonresidents  of  Montana,  and  the  contracts  set  forth  in 
the  complaint  were  entered  into  and  were  all  to  be  performed 
in  the  state  of  Oregon;  that  the  action  was  not  brought  to 
enforce  any  legal  or  equitable  lien,  or  claim  to,  or  to  remove 
any  encumbrance,  or  lien,  or  cloud  upon  the  title  of  real  or 
personal  property  within  this  state ;  that  the  district  court 
had  denied  all  of  defendants'  motions,  and  had  granted  them 
forty  days  within  which  to  answer  in  the  cause;  that,  unless 
the  district  court  is  prohibited  from  proceeding,  it  will  enter 
default  and  judgment  against  the  defendants  "and  cause 
this  relator  great  and  vexatious  delay  by  an  appeal  there- 
from, and  relator  says  that  he  has  no  plain,  speedy  or  ade- 
quate remedy  by  appeal  or  at  law  or  otherwise." 
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The  answer  contains,  among  others,  this  allegation:  "That 
on  the  twenty-fifth  day  of  October,  1909,  the  relator,  Mackey. 
by  ^^^  and  through  his  attorney  of  record,  appeared  in  said 
district  court,  the  same  being  in  regular  session,  and,  imme- 
diately after  the  decision  of  said  district  court  upon  the 
relator's  motion  to  dismiss  said  action  for  want  of  jurisdic- 
tion over  the  person  of  the  relator  and  his  codefendants,  made 
application  to  said  court  for  forty  days'  time  within  which 
to  answer  to  the  merits  of  the  action."  A  copy  of  the  fol- 
lowing minute  entry  is  attached  to  the  answer:  "Come  this 
day  into  open  court  Geo.  F.  Cowan,  Esq.,  attorney  for  plain- 
tiff, and  C.  R.  Stranahan,  Esq.,  attorney  for  the  defendants, 
whereupon  ....  defendants'  motion  to  quash  the  summons 
and  the  service  is  overruled.  Defendants  except De- 
fendants ask  and  are  granted  forty  days  in  which  to  answer 
to  the  merits."  The  reply,  verified  by  the  relator  person- 
ally, at  Portland,  Oregon,  denies  that  Mr.  Stranahan  entered 
a  general  appearance  when  he  asked  for  time  to  answer,  and 
alleges  that  such  appearance  was  special;  that  he  announced 
in  open  court  that  his  appearance  was  special,  and  had  no 
authority  to  enter  any  other  appearance;  that  the  applica- 
tion was  oral  and  the  minute  entry  was  based  upon  it  alone. 
The  cause  has  been  argued  and  submitted  on  the  briefs  of 
counsel. 

The  only  questions  which  we  are  inclined  to  consider  are: 
(1)  Did  the  court  acquire  jurisdiction  over  the  persons  of 
the  defendants?  And  (2)  did  it  have  jurisdiction  over  the 
subject  matter  of  the  action?  All  other  questions  argued  in 
the  briefs  may  be  raised  by  direct  appeal  from  the  order 
refusing  to  dissolve  the  attachment,  or  from  any  judgment 
hereafter  entered  against  the  defendants:  Rev.  Codes,  sec. 
7098. 

1.  We  are  of  opinion  that  the  district  court  acquired  juris- 
diction over  the  persons  of  the  defendants  by  virtue  of  their 
general  appearance  in  the  cause  at  the  time  when  their  coun- 
sel asked  for  and  was  granted  forty  days  in  which  to  answer 
to  the  merits.  The  allegation  in  the  reply  of  the  relator,  who 
was  not  personally  present,  to  the  effect  that  such  appearance 
was  special,  and  that  Mr.  Stranahan  had  no  authority  to  ap- 
pear generally,  is  not  entitled  to  consideration.  The  reply 
impliedly  admits  that  he  had  authority  to  ask  for  an  exten- 
sion of  time  to  ^^  answer.  No  effort  has  ever  been  made 
to  correct  the  minute  entry,  and  a  collateral  attack,  such 
as  is  suggested  in  the  reply,  cannot  avail  in  this  proceeding. 
The  minute  entry  is  in  full  force  and  effect.  The  defendants 
had  choice  of  two  courses  of  action :  They  might  have  obtained 
the  extension  of  time  from  the  plaintitf 's  attorney  by  stipu- 
lation, or,  in  default  of  that,  they  were  at  liberty  to  request 
the  court  to  intervene  in  their  behalf.     They  chose  the  latter 
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course,  and  in  so  doing  necessarily  appeared  in  open  court 
for  the  purpose.  A  request  for  time  in  which  to  answer  to 
the  merits  constitutes,  in  our  judgment,  a  general  appear- 
ance, the  effect  and  scope  of  which  may  not  be  limited  by 
any  statement  on  the  part  of  counsel  that  he  desires  the  rec- 
ord to  show  that  his  appearance  is  special.  The  order  of  the 
court  granting  additional  time  to  answer  undoubtedly  had 
the  desired  effect.  No  default  could  properly  be  entered 
until  after  the  expiration  of  the  time  allowed.  The  defend- 
ants obtained  this  advantage  by  virtue  of  the  action  of  the 
court,  and,  having  gained  it,  they  may  not  be  heard  to  say 
that  the  order  was  a  nullity:  See  Parr  v.  Webb,  40  Mont, 
346,  106  Pac.  353.  In  the  case  of  Kleinschmidt  v.  Morse,  1 
Mont.  100,  Mr.  Justice  Knowles,  speaking  for  this  court,  said: 
"What  is  a  general  appearance  in  an  action?  A  party  com- 
ing into  court  in  an  action  without  limiting  the  object  for 
which  he  comes  in."  The  author  of  the  article  "Appear- 
ances, ' '  found  in  3  Cyc.  507,  thus  states  the  rule :  "  A  defend- 
ant is  also  considered  to  have  made  a  general  appearance 
when  he  applies  for  or  obtains  leave  to  answer,  or  when  he 
applies  for  or  obtains  an  extension  of  time  to  answer." 

In  the  case  of  State  v.  McCuUough,  3  Nev.  202,  the  court 
said:  "Two  days  after  the  issuance  of  this  writ  the  defendant 
appeared  by  counsel  and  applied  to  this  court  [original  pro- 
ceeding for  mandamus]  for  further  time  to  prepare  his 
answer  and  make  his  showing Upon  that  understand- 
ing the  postponement  or  continuance  was  granted.  However, 
instead  of  such  showing,  counsel  appear  and  claim  that  the 
court  had  no  jurisdiction  over  the  defendant  and  ask  that  the 
writ  be  quashed;  but  such  a  motion  seems  rather  out  of 
^*^  place,  following,  as  it  did,  the  affidavit  for  continuance, 
and  the  action  of  the  court  upon  it.  The  affidavit,  it  seems 
to  us,  gave  the  court  as  complete  jurisdiction  of  the  defendant 
as  an  answer  to  the  merits  would  have  done."  In  the  case  at 
bar  the  showing  was  made  orally  or  the  application  was  made 
without  a  showing,  but  we  can  discover  no  difference  in  prin- 
ciple between  the  two  methods  of  procedure.  In  both  cases 
the  court  was  led  to  believe  that,  if  the  motion  was  granted, 
an  answer  would  be  filed:  See,  also.  Gray  v.  Gates,  37  Wis. 
614. 

In  the  case  of  Anderson  v.  Burchett,  48  Kan.  781,  30  Pac. 
174,  it  was  held  that  an  application  by  an  authorized  attorney 
for  leave  to  answer  constitutes  a  general  appearance,  and  for 
the  purpose  of  giving  jurisdiction,  is  equivalent  to  personal 
service  of  summons. 

In  the  case  of  Hupfeld  v.  Automaton  Piano  Co.  (C.  C), 
66  Fed.  788,  Judge  Lacombe  said:  "The  defendant  has  ob- 
tained extension  of  time  to  plead,  answer,  demur  or  take  such 
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other  action  as  it  may  be  advised.  This  is  the  equivalent  of 
a  general  appearance,  and  the  motion  to  dismiss,  as  to  it,  is 
therefore  denied."  The  same  general  principle  is  disclosed 
in  the  following  cases,  viz. :  Fonville  v.  Monroe,  74  111.  126 ; 
Mulhearn  v.  Press  Pub.  Co.,  53  N.  J.  L.  150,  20  Atl.  760; 
Orr  V.  Seaton,  1  Neb.  105.  It  was  also  held  in  the  case  of 
Mayer  v.  Mayer,  27  Or.  133,  39  Pac.  1002,  that  where  a  party 
appears  either  before  or  after  judgment,  and  asks  permission 
to  plead  to  the  merits  of  the  cause,  he  thereby  waives  all  ir- 
regularities in  the  service  of  process. 

On  the  part  of  the  relator,  the  follow^ing  cases  are  cited: 
Vrooman  v.  Li  Po  Tai.  113  Cal.  302,  45  Pac.  470.  Powers  v. 
Braly,  75  Cal.  237,  17  Pac.  197,  Benedict  v.  Arnoux,  38  N.  Y. 
Supp.  882,  1  N.  Y.  Ann.  Cas.  407,  and  Bell  v.  Good,  22  Civ. 
Proc.  Rep.  317,  356,  19  N.  Y.  Supp.  693 ;  but  all  of  these  are 
distinguishable  as  involving  the  construction  of  statutes  unlike 
ours,  and  in  the  judgment  of  the  supreme  court  of  Nevada, 
as  indicated  in  the  case  of  State  v.  McCuUouffh,  3  Nev.  202, 
wrong  in  principle.  "With  this  latter  suggestion  we  are  in- 
clined to  agree.  Our  code  provides:  "7149.  [Revised  Codes] 
A  defendant  appears  ^^®  in  an  action  when  he  answers,  de- 
murs or  gives  the  plaintiff  written  notice  of  his  appearance, 
or  when  an  attorney  gives  notice  of  appearance  for  him,  or 
has  such  appearance  entered  in  open  court.  After  appear- 
ance, a  defendant  or  his  attorney  is  entitled  to  notice  of  all 
subsequent  proceedings  of  which  notice  is  required  to  be 
given.  But  where  a  defendant  has  not  appeared,  service  of 
notice  or  papers  need  not  be  made  upon  him  unless  he  is  im- 
prisoned for  want  of  bail."  It  was  said  by  the  supreme  court 
of  New  York,  in  Benedict  v.  Arnoux,  1  N.  Y.  Ann.  Cas.  407, 
38  N.  Y.  Supp.  882:  "Since  the  adoption  of  the  Code  of  Civil 
Procedure  it  has  been  held  in  a  number  of  cases  that  a  general 
appearance  of  a  defendant  in  an  action  cannot  be  made  in  any 
manner  other  than  that  prescribed  by  section  421  of  that 
code,"  which  provides:  "The  defendant's  appearance  must 
be  made  by  serving  upon  the  plaintiff's  attorney  within 
twenty  days  after  service  of  the  summons,  exclusive  of  the 
day  of  service,  a  notice  of  appearance  or  a  copy  of  a  demurrer, 
or  of  an  answer."  Bell  v.  Good,  22  Civ.  Proc.  Rep.  317,  356, 
19  N.  Y.  Supp.  693,  is  to  the  same  effect.  The  case  of  Powers 
V.  Braley,  75  Cal.  237,  17  Pac.  197,  was  decided  in  the  light 
of  a  California  code  provision  which  read:  "A  defendant  ap- 
pears in  an  action  when  he  answers,  demurs,  or  gives  the 
plaintiff'  written  notice  of  his  appearance,  or  when  an  attor- 
ney gives  written  notice  of  appearance  for  him."  The  court 
said:  "None  of  these  things  were  done."  In  the  case  of 
Vrooman  v.  Li  Po  Tai,  113  Cal.  302,  45  Pac.  470,  it  was  said: 
"Section  1014,  Code  of  Civil  Procedure,  defines  what  shall 
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constitute  an  appearance.  A  defendant  appears  in  an  action 
when  he  answers,  demurs  or  gives  written  notice  of  his  ap- 
pearance, or  when  an  attorney  gives  notice  of  an  appearance 
for  him;  and  he  can  appear  in  no  other  way."  Our  statute^ 
liowever,  provides  that  a  defendant  appears  in  an  action  when 
he  or  his  attorney  has  an  appearance  entered  in  open  court. 
An  action  is  commenced  by  filing  a  complaint  in  the  office  of 
the  clerk;  and  it  is  therefore  not  customary  with  us  to  give 
formal  notice  of  appearance,  either  to  the  opposite  party  or 
his  attorney  or  to  the  court,  but  it  may  be  done,  and  when  so 
done,  the  party  or  his  attorney  is  thereafter  entitled  to  notice 
of  all  subsequent  proceedings  as  provided  in  the  statute.  In 
State  V.  McCullough,  3  Nev.  202,  Mr.  Justice  ^gg  Lewis  said : 
"Although  the  statute  declares  that  'a  defendant  shall  be 
deemed  to  appear  in  an  action  when  he  demurs,  answers  or 
gives  the  plaintiff  written  notice  of  his  appearance,  or  when 
an  attorney  gives  notice  of  appearance  for  him,'  it  was  evi- 
dently not  the  intention  of  the  legislature  to  make  those  the 
only  means  by  which  a  defendant  could  appear,  but  simply 
that  the  filing  and  service  of  an  answer,  demurrer  or  notice  of 
appearance  should  be  such  an  appearance  as  would  entitle  the 
defendant  to  notice  of  all  subsequent  proceedings  in  the 
cause." 

2.  It  is  contend'Cd  in  the  reply  brief  of  the  relator  that 
the  district  court  has  no  jurisdiction  of  the  subject  matter 
of  the  cause,  for  the  reason  that  the  contracts  were  in  terms 
to  be  performed  in  the  state  of  Oregon,  coupled  with  the  fact 
that  the  defendants  are  all  nonresidents  of  Montana.  Our 
statute  (Revised  Codes,  sec.  6504)  expressly  provides  that,  if 
none  of  the  defendants  reside  in  this  state,  an  action  may  be 
tried  in  any  county  which  the  plaintiff  may  designate  in  his 
complaint.  As  to  what  are  styled  local  actions — such,  for 
example,  as  those  relating  to  interests  in  lands — usually  the 
venue  or  place  of  trial  is  the  district  or  the  county  where  the 
subject  matter  lies.  But  in  general,  transitory  actions  may 
be  tried  wherever  personal  service  can  be  made  on  the  de- 
fendant. As  to  the  general  jurisdiction  of  the  courts  of  a 
state,  this  is  coextensive  with,  its  sovereignty,  which  is  lim- 
ited only  by  the  territory  of  the  state  and  attaches  to  all  the 
property  and  persons  within  the  limits  thereof:  Wells  on 
Jurisdiction  of  Courts,  sees.  112,  113. 

The  supreme  court  of  North  Carolina  in  Miller  v.  Black,  47 
N.  C.  341,  said:  ''The  case  presents  simply  the  question 
whether  one  citizen  of  the  United  States  can  sustain  an  action 
against  a  citizen  of  another  in  a  state  where  neither  lives. 
....  To  many  purposes  the  citizens  of  one  state  are  citizens 
of  every  state  in  the  Union.  They  are  not  aliens,  one  to  the 
other.     They  can  purchase  and  hold,   and  transmit  by  in- 
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heritance,  real  estate  of  every  kind  in  each  state.  It  would 
be  strange  indeed  if  a  citizen  of  Georgia,  meeting  his  debtor, 
a  citizen  of  Massachusetts,  in  the  state  of  New  York,  should 
not  have  a  right  to  demand  what  was  due  him,  nor  be  able 
to  enforce  his  demand  by  a  resort  ^^"^  to  the  courts  of  that 
state Must  a  citizen  of  California,  to  whom  one,  a  citi- 
zen of  ]\raine,  owes  a  debt,  ....  go  to  IMaine,  and  bring  his 
suit  there,  or  wait  till  he  catches  him  in  California?  We  hold 
not,  but  that  the  courts  of  every  state  in  the  Union,  where 
there  is  no  statutory  provision  to  the  contrary,  are  open  to 
him  to  seek  redress."  The  same  court,  in  Walters  v.  Breeder, 
48  N.  C.  64,  said:  "We  think  it  is  settled  that  a  citizen  of 
South  Carolina  may  sue  another  citizen  of  that  state  in  the 
courts  of  our  state  upon  a  personal  cause  of  action  originating 
in  South  Carolina." 

In  the  case  of  Johnston  v.  Trade  Ins.  Co.,  132  Mass.  432, 
the  supreme  judicial  court,  through  Mr.  Justice  Eudicott, 
said:  "It  has  been  decided  in  this  commonwealth  that  one 
foreigner  may  sue  another  in  our  courts  upon  a  simple  con- 
tract debt  made  without  our  jurisdiction,  if  the  defendant  is 
found  here  and  process  can  be  legally  served  on  him,"  In 
the  case  of  Hall  v.  Williams,  6  Pick.  232,  17  Am.  Dec.  356, 
it  was  held  that,  if  a  citizen  of  one  state  was  in  another  state 
and  served  with  process  there,  he  was  bound  to  appear  and 
make  his  defense,  or  submit  to  the  consequences.  The  su- 
preme court  of  Iowa,  in  Darrah  v.  Watson,  36  Iowa,  116,  said: 
"Is  it  true  that  the  courts  of  our  state  cannot  acquire  juris- 
diction of  the  person  of  a  citizen  and  resident  of  a  sister  state 
by  the  service  of  original  process  upon  such  citizen  within 
the  jurisdiction  of  the  former  state?  We  think  it  is  not." 
Again,  the  supreme  judicial  court  of  Massachusetts  in  Barrell 
V.  Benjamin,  15  Mass.  354,  said:  "Personal  contracts  are 
said  to  have  no  situs  or  locality,  but  follow  the  person  of  the 
debtor,  wherever  he  may  go ;  and  there  seems  to  be  no  good 
reason  why  courts  of  any  country  may  not  lend  their  aid  to 
enforce  such  contracts."-  And  it  was  therefore  held  that  one 
foreigner  might  sue  another  who  was  transiently  within  the 
jurisdiction  of  the  courts  of  the  state  upon  a  contract  made 
between  them  in  a  foreign  country:  See,  also,  Gardner  v. 
Thomas,  14  Johns.  134,  7  Am.  Dec.  445;  Hawes  on  Jurisdic- 
tion of  Courts,  sec.  16;  Lisenbee  v.  Holt,  1  Sneed,  42;  Swan 
v.  Smith,  26  Iowa,  87.  In  the  case  of  Peabody  v.  Hamilton, 
106  Mass.  217,  it  was  said:  »««  "That  both  parties  are  for- 
eigners is  no  ground  for  dismissing  the  writ.  It  is  not  neces- 
sary that  a  foreign  plaintiff  should  be  personally  within  the 

jurisdiction  in  order  to  institute  an  action Personal 

actions  of  a  transitory  nature  may  be  maintained  in  any 
jurisdiction  within  which  the   defendant  is  found,   so  that 
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process  is  legally  served  upon  him.  This  we  understand  to  be 
the  general  rule  of  the  common  law."  In,  Dewitt  v.  Bu- 
chanan, 54  Barb.  31,  it  was  held:  "Actions  for  injuries  to 
the  person  are  transitory,  and  follow  the  person ;  and  there- 
fore, so  far  as  the  nature  of  the  action  is  concerned,  one 
foreigner  may  sue  another  foreigner  in  our  courts  for  a  tort 
committed  in  another  country,  the  same  as  on  a  contract  made 
in  another  country." 

In  our  judgment  there  can  be  no  question  that  the  district 
court  of  Jefferson  county  had  jurisdiction  of  the  subject  mat- 
ter of  the  action,  and,  it  having  acquired  jurisdiction  over 
the  persons  of  the  defendants  by  their  voluntary  general 
appearance,  it  follows  that  the  proceedings  in  this  court 
should  be  dismissed;  and  it  is  so  ordered. 

Mr.  Chief  Justice  Brantley  and  Mr.  Justice  Holloway 
concur. 


A  Defendant  may  he  Eegarded  as  MaMng  a  General  Appearance  where 
he  agrees  to  a  continuance  or  stay  of  proceedings:  Baisley  v.  Baisley, 
113  Mo.  544,  35  Am.  St.  Rep.  726;  Franse  v.  Armbuster,  28  Neb.  467, 
26  Am.  St.  Rep.  345;  Honeycutt  v.  Nyquist,  Petersen  &  Co.,  12  Wyo. 
183,  109  Am.  St.  Rep.  975.  If  a  defendant  intends  to  rely  on  a  want 
of  jurisdiction  over  his  person,  he  must  appear,  if  at  all,  for  the  sole 
purpose  of  objecting  to  the  jurisdiction  of  the  court,  and  if  he  appears 
for  another  purpose,  such  appearance  is  general:  Linton  v.  Heye,  69 
Neb.  450,  111  Am.  St.  Rep.  556.  See,  also,  Stubbs  v.  McGillis,  44 
Colo.  138,  130  Am.  St.  Rep.  116.  That  an  objection  to  the  jurisdiction 
of  the  court  on  the  ground  of  nonresidence  of  the  defendant  is  waived 
by  his  voluntary  appearance,  see  Golden  Star  Lodge  No.  1  v.  Watter- 
son,  158  Mich.  696,  133  Am.  St.  Rep.  404;  Macon  &  Birmingham  R. 
R.  Co.  V.  Gibson,  85  Ga.  1,  21  Am.  St.  Rep.  135;  Haussman  v.  Burn- 
ham,  59  Conn.  117,  21  Am.  St.  Rep.  74;  Pierce  v.  Equitable  Life  Assur. 
Soc,  145  Mass.  56,  1  Am.  St.  Rep.  433. 

If  a  Transitory  Cause  of  Action  Arises  in  Another  State,  the  plaintiff 
has  the  right,  in  the  absence  of  statute  fixing  the  place  of  trial,  to 
bring  his  suit  in  any  county  in  the  state  where  he  may  be,  and  where 
he  finds  the  defendant,  and  in  which  the  court  may  obtain  jurisdic- 
tion of  the  defendant  by  service  of  process  or  by  appearance.  The 
rule  is  the  same  though  one  or  both  of  the  parties  are  nonresidents: 
Steed  v.  Harvey,  18  Utah,  367,  72  Am.  St.  Rep.  789.  See  the  notes  on 
this  subject  to  Eingartner  v.  Illinois  Steel  Co.,  59  Am.  St.  Rep.  869; 
Morris  v.  Missouri  Pac.  Ry.  Co.,  22  Am.  St.  Rep.  22;  Alley  v.  Cas- 
pari,  6  Am.  St.  Eep.  179;  Molyneux  v.  Seymour,  Fanning  &  Co.,  76 
Am.  Dec.  665. 
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FLAHERTY  v.  BUTTE  ELECTRIC  RAILWAY  COM- 
PANY. 

[40  Mont.  454,  107  Pac.  416.] 

INFANT — Personal  Injuries — Guardian  ad  Litem. — A  minor 
may,  under  section  6481  of  the  Eevised  Codes,  sue  by  his  guardian 
ad  litem  for  personal  injuries,  notwithstanding  section  6485  authorizes 
suits  by  the  parent,     (p.  630.) 

INFANT. — The  Negligence  of  a  Parent  cannot  be  Imputed  to  a 
child  so  as  to  bar  an  action  in  its  behalf  for  personal  injuries,  (pp. 
631,  632.) 

NEGLIGENCE  is  a  Failure  to  Do  What  a  Eeasonable  and  pru- 
dent person  would  ordinarily  have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person  under  the  existing  circum- 
stances would  not  have  done.     (p.  633.) 

NEGLIGENCE— Effect  of  Specific  Allegations. — "Where  the  com- 
plaint in  negligence  cases,  other  than  those  arising  between  carrier 
and  passenger,  sets  forth  general  allegations  of  negligence,  and  fol- 
lows them  with  a  statement  of  specific  acts  of  negligence,  the  plaintiff 
will  be  confined  in  his  proof  to  the  acts  specifically  pleaded,     (p.  634.) 

NEGLIGENCE — Specific  Allegations — Variance. — Where  a  com- 
plaint against  an  electric  railway  company  for  running  over  the  plain- 
tiff charges  negligence  in  general  terms,  and  then  specifically  alleges 
that  had  the  motorman  shut  off  the  current  or  applied  the  brakes, 
either  of  which  he  could  have  done,  the  plaintiff  would  not  have  been 
injured,  but  the  only  proof  offered  of  negligence  was  a  failure  on 
the  part  of  the  motorman  to  keep  a  lookout,  the  variance  is  fatal, 
(p.  635.) 

W,  M.  Bickford  and  George  F.  Shelton,  for  the  appellants. 
J.  E.  Healy  and  M.  F.  Canning,  for  the  respondent. 

^»  HOLLOW  AY,  J.  This  is  an  action  for  damages  for 
personal  injuries  prosecuted  by  the  plaintiff,  a  minor  child, 
by  his  guardian  ad  litem.  From  a  judgment  entered  in  favor 
of  the  plaintiff,  and  from  an  order  denying  them  a  new  trial, 
the  dtfoiulants  appeal.  There  are  many  specifications  of 
error;  but  in  view  of  the  conclusion  we  have  reached,  only  a 
few  of  them  require  consideration. 

1.  It  is  urged  that  the  plaintiff  cannot  sue  by  his  guardian 
ad  litem,  but  must  proceed  under  section  6485  of  the  Re- 
vised Codes.  With  this  we  do  not  agree.  Section  3599  of 
the  Revised  Codes  provides:  "A  minor  may  enforce  his  rights 
by  civil  action,  or  other  legal  proceedings,  in  the  same  manner 
as  a  person  of  full  age,  except  that  a  guardian  must  conduct 
the  same."  Section  6481  of  the  same  code  also  provides: 
"AVhen  an  infant  ....  is  a  party,  he  must  appear  either  by 
his  general  guardian  or  by  a  guardian  ad  litem  appointed  by 
the  court  in  wliich  the  action  is  pending  in  each  case.  A 
guardian  ad  litem  may  be  appointed  in  any  case,  when  it  is 
deenied  by  the  court  in  which  the  action  or  proceeding  is 
prosecuted,  or  by  a  judge  thereof,  expedient  to  represent  the 
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infant.  ....  in  the  action  or  proceeding,  notwithstanding 
he  may  have  a  general  guardian  and  may  have  appeared  by 
him." 

"*^^  If  the  provisions  of  section  6485  are  exclusive,  as  con- 
tended for  by  appellants,  then  the  last  portion  of  section  6481 
is  meaningless.  Even  assuming  that  a  minor  plaintiff  may 
proceed  under  section  6485,  it  is  still  within  the  legal  dis- 
cretion of  the  trial  court  to  appoint  a  guardian  ad  litem  under 
section  6481.  Section  6485  is  identical  in  meaning  with  sec- 
tion 376  of  the  California  Code  of  Civil  Procedure  and  sec- 
tion 9  of  the  Washington  Code  of  1881,  and  the  construction 
given  by  the  courts  of  California  and  Washington  meets  with 
our  approval:  Durkee  v.  Central  Pac,  R.  R.  Co.,  56  Cal.  388, 
38  Am.  Rep.  59 ;  Hedrick  v.  Ilwaco  R.  &  N.  Co.,  4  Wash.  400, 
30  Pac.  714.  While  authorities  may  be  found  supporting 
appellants'  contention,  we  think  the  decision  we  have  reached 
is  the  only  one  which  can  be  made  and  maintain  the  harmony 
of  our  code  provisions. 

2.  The  trial  court  was  requested  by  defendants  to  instruct 
the  jury  that  the  negligence  of  the  child's  mother,  if  shown, 
should  be  imputed  to  the  child,  and  if  such  negligence  con- 
tributed to  the  injurj^  it  would  bar  recovery  by  the  child. 
This  charge  the  trial  court  refused  to  give,  but,  on  the  con- 
trary, gave  an  instruction  that  the  negligence  of  the  mother, 
if  any,  could  not  be  imputed  to  the  child.  At  the  time  of  the 
injury  the  plaintiff  was  less  than  three  years  of  age. 

In  1839  the  supreme  court  of  New  York,  in  Hartfield  v. 
Roper,  21  Wend.  615,  34  Am.  Dec.  273,  announced  the  doc- 
trine of  vicarious  or  imputable  negligence,  and  the  rule  has 
been  followed  by  the  courts  of  New  York  and  some  other 
states.  The  doctrine  is  founded  upon  the  assumption  that, 
since  the  child  is  non  sui  juris,  the  parent  is  keeper  of,  and 
agent  for,  the  child,  and  therefore  the  act  of  negligence  of  the 
parent  is  deemed  the  act  of  the  child,  and  the  maxim,  "Qui 
facit  per  alium,  facit  per  se,"  is  applied.  We  do  not  know 
of  any  other  reason  which  has  been  advanced  in  support  of 
the  doctrine,  and  in  view  of  our  code  (section  3590),  if  for 
no  other  reason,  the  doctrine  cannot'  apply  here.  Agency 
implies  the  power  to  delegate  authority,  while  the  section  last 
referred  to  provides:  "A  minor  cannot  give  a  delegation  of 
power."  But,  aside  from  this  section,  we  think  the  doctrine 
^**^  erroneous.  Section  3599,  above,  gives  to  the  minor  the 
same  authority  to  enforce  his  rights  by  civil  action  as  an 
adult,  and  to  defeat  his  right  by  the  act  of  another  for  which 
he  is  not  in  any  sense  responsible  appears  to  us  to  be  tanta- 
mount to  a  denial  of  his  right  altogether. 

In  29  Cyc.  553,  it  is  said:  "According  to  the  great  weight 
of  authority,  in  an  action  brought  for  the  benefit  of  a  child 
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who  has  sustained  injuries  through  the  negligence  of  another, 
negligence  on  the  part  of  the  parents  or  those  standing  in 
loco  parentis  will  not  be  imputed  to  the  child  nor  bar  a  re- 
covery by  him.  The  rule  announced  in  Hartfield  v.  Roper, 
21  Wend.  615,  34  Am.  Dec.  273,  has  received  severe  condemna- 
tion in  many  of  the  courts  repudiating  it  as  authority,  and  is 
very  generally  regarded  as  unsound  by  text-writers."  In  7 
American  and  English  Encyclopedia  of  Law,  second  edition, 
450,  after  referring  to  the  courts  which  sustain  the  doctrine 
of  the  Hartfield  case,  it  is  said:  "But  in  other  jurisdictions 
it  is  held  that  the  negligence  of  the  parent,  guardian,  or  cus- 
todian is  not  imputable  to  the  child,  because  it  is  in  no  way 
responsible  for  the  danger,  had  no  volition  in  establishing  the 
relation  of  privity  with  the  person  whose  negligence  it  is 
sought  to  impute  to  it,  and  should  not  be  charged  with  the 
fault  of  such  person  in  allowing  it  to  be  exposed  to  danger 
which  it  had  not  the  capacity  either  to  know  or  to  avoid." 
And  in  4  Current  Law,  778,  the  same  thing  is  said,  as  fol- 
lows: "By  weight  of  modern  authority,  negligence  of  a 
parent  or  custodian  is  not  imputable  to  a  child  non  sui  juris, 
so  as  to  bar  an  action  for  or  on  its  behalf":  6  Current  Law, 
766 ;  8  Current  Law,  1108. 

The  strictures  upon  the  doctrine  announced  in  the  Hart- 
field case  have  been  severe.  In  1  Thompson  on  Negligence, 
section  294.  it  is  said:  "As  elsewhere  seen,  the  doctrine  of 
imputed  negligence  with  reference  to  adults  is  generally  re- 
pudiated, both  in  this  country  and  in  England.  That  it 
should  be  adhered  to  in  any  enlightened  jurisdiction  with  re- 
spect to  children  is  a  reproach  to  the  judges  who  uphold  it. 
An  adult  person,  when  he  commits  his  person  to  the  custody 
of  another,  does  so  at  least  ^®^  voluntarily.  An  infant  does 
not  select  his  custodian;  it  is  selected  for  him  by  the  laws  of 
nature,  or  by  circumstances  beyond  his  control.  Certainly 
there  is  no  reason  why  the  ordinary  principle  that,  where  one 
is  injured  by  the  concurring  negligence  of  two  persons,  he 
has  an  action  against  either  or  both,  should  not  apply  in  the 
case  of  an  injury  to  a  child,  unless  the  imputation  is  to  be 
put  upon  the  law  of  denying  to  feeble  and  helpless  infancy 
the  same  measure  of  protection  which  it  accords  to  adults. 
Such  a  conception  is  cruel,  heartless  and  wicked.  It  can  only 
hold  in  jurisdictions  where  property  is  placed  above  hu- 
manity." 

In  refusing  the  defendants'  requested  instruction,  and  in 
giving  the  charge  which  it  did,  we  think  the  trial  court  was 
correct, 

3.  It  is  contended  that  there  is  such  a  variance  between 
plaintiff's  pleadings  and  proof  as  amounts  to  a  failure  of 
proof.     It  is  admitted  in  the  pleadings  that  the  street  railway 
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company  is  a  corporation,  and  that  Le  Sage  was  at  the  time 
of  plaintiff's  injury  the  employe  of  the  railway  company  in 
charge  of  its  car  as  motorman.  It  is  also  admitted  that  Park 
street,  upon  which  the  accident  occurred,  was  then  a  much 
used  public  thoroughfare.  The  complaint  charges  negligence 
in  the  following  language:  "That  at  a  point  between  said 
Columbia  and  Crystal  streets  said  car  was  so  operated  as 
aforesaid,  and  driven  as  aforesaid  by  the  defendant  Le  Sage, 
in  such  a  careless,  negligent  and  unskillful  manner,  that  it 
collided  with  and  ran  over  the  plaintiff  herein,  causing  him 
such  injuries  as  to  necessitate  the  amputation  of  his  right  leg : 
that  at  said  time,  and  under  such  circumstances,  the  defend- 
ant Le  Sage  was  guilty  of  such  inattention  to  his  assumed 
duties  and  drove  said  car  so  carelessly,  unskillfully  and 
negligently  that  said  injury  occurred  to  plaintiff  as  afore- 
said; that  had  said  Le  Sage  shut  off  the  electric  current  pro- 
pelling said  car,  or  applied  the  brakes  thereto,  which  are 
attached  for  such  purposes,  either  of  which  could  be  done 
with  entire  safety,  and  before  colliding  with  this  plaintiff, 
the  injuries  alleged  herein,  or  any  injuries  to  plaintiff,  would 
not  have  been  inflicted." 

4G3  «'  'Negligence'  is  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done  under  the 
circumstances  of  the  situation,  or  doing  what  such  a  person 
under  the  existing  circumstances  would  not  have  done": 
Birsch  v.  Citizens'  Electric  Co.,  36  Mont.  574,  93  Pac.  940. 
Assuming,  without  deciding,  that,  in  the  absence  of  a  special 
demurrer,  the  general  allegations  of  negligence  contained 
above,  if  standing  alone,  would  be  sufficient,  what,  then,  is 
to  be  said  of  the  allegation  ''that  had  said  Le  Sage  shut  off 
the  electric  current  propelling  said  car,  or  applied  the  brakes 
thereto,  which  are  attached  for  such  purposes,  either  of  which 
could  be  done  with  entire  safety,  and  before  colliding  with 
this  plaintiff,  the  injuries  alleged  herein,  or  any  injuries  to 
plaintiff,  would  not  have  been  inflicted"? 

We  are  asked  by  counsel  for  respondent,  who  placed  this 
allegation  in  the  complaint,  to  disregard  it  as  surplusage,  or 
treat  it  merely  as  an  allegation  that  Le  Sage  had  the  means 
at  hand  to  stop  the  car.  But  we  cannot  disregard  it.  It  must 
have  been  intended  for  some  purpose.  Neither  are  we  able 
to  confine  its  meaning  as  counsel  would  have  us  do.  The 
language  is  not  susceptible  of  such  construction.  In  this 
clause,  the  plaintiff  says,  in  language  too  plain  to  be  mis- 
undei'stood,  that,  but  for  the  failure  of  Le  Sage  to  turn  off 
the  current  or  apply  the  brake,  the  injury  to  plaintiff  would 
not  have  occurred;  in  other  words,  the  failure  of  Le  Sage  to 
do  either  of  these  two  acts  was  the  direct  and  proximate  cause 
of  the  injury,  and  without  which  the  injury  would  not  have 
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resulted.  There  is  here  then  pleaded,  not  only  the  direct  and 
proximate,  but  the  sole,  cause,  the  causa  sine  qua  non  of  the 
schoolmen. 

In  ne£:ligenee  cases,  other  than  those  arising  between  car- 
rier and  passenger,  it  is  a  rule  quite  generally  recognized 
that  where  plaintiff  in  his  complaint  sets  forth  general  alle- 
gations of  negligence,  and  follows  them  with  a  statement  of 
specific  acts  of  negligence,  he  will  be  confined  in  his  proof  to 
the  acts  specifically  pleaded:  Gulf  etc.  Ry.  Co.  v.  Younger, 
10  Tex.  Civ.  App.  141,  29  S.  W.  948 ;  Wallace  v.  San  Antonio 
etc.  Co.  (Tex.  Civ.  App.),  42  S.  W.  865;  San  Antonio  Gas  & 
Electric  Co.  v.  Speegle  (Tex.  *»*  Civ.  App.),  60  S.  W.  884; 
McIManamee  v.  Missouri  Pac.  Ry.  Co.,  135  Mo.  440,  37  S.  W. 
119;  Chicago  etc.  Co.  v.  Wheeler,  70  Kan.  755,  79  Pac.  673. 
While  there  are  some  courts  which  do  not  recognize  the  doc- 
trine, the  reason  for  the  rule  seems  to  us  manifest.  Assuming 
that  the  general  allegations  are  sufficient,  in  the  absence  of 
a  special  demurrer  or  a  demand  for  a  bill  of  particulars,  yet, 
if  a  bill  of  particulars  is  demanded  and  furnished,  the  courts 
generally  hold  that  the  plaintiff  must  confine  his  proof  to  the 
acts  of  negligence  mentioned  in  such  bill.  If,  then,  the  plain- 
tiff anticipates  the  demand  for  a  bill  of  particulars  by  speci- 
fying in  his  complaint  the  specific  acts  of  negligence  upon 
which  he  intends  to  rely,  it  would  seem  to  follow  that  he  must 
be  confined  in  his  proof  to  the  same  extent  as  though  he  had 
furnished  the  same  information  in  response  to  a  demand  for 
a  bill  of  particulars.  The  plaintiff  may,  if  he  so  elects,  nar- 
row the  issues  to  a  single  act  of  negligence ;  but,  having  done 
so,  he  must  be  confined  in  his  proof  to  such  act.  He  "cannot 
assert  a  right  to  go  without  the  lines  within  which  he  volun- 
tarily confined  himself":  Aikens  v.  Frank,  21  Mont.  192.  53 
Pac.  538:  Pierce  v.  Great  Falls  &  C.  Ry.  Co.,  22  IMont.  445, 
56  Pac.  867.  If  this  were  not  so,  the  very  purpose  of  plead- 
ings would  be  destroyed,  and,  instead  of  the  complaint  ap- 
prising the  defendant  of  the  proof  which  he  would  be  called 
upon  to  meet,  it  would  become  a  device  to  entrap  him.  Hav- 
ing reached  the  conclusion  that  the  plaintiff  in  his  complaint 
narrowed  the  issues  to  a  single  act  of  negligence  on  the  part 
of  Le  Sage  in  failing  to  turn  off  the  electric  current  or  to  turn 
on  the  brake,  the  fatal  variance  at  once  becomes  apparent. 

The  evidence  offered  by  the  plaintiff  discloses  that,  as  soon 
as  the  child  was  discovered  in  a  place  of  danger,  the  current 
was  turned  oft",  the  emergency  brake  applied,  and  the  car 
stopped  within  a  distance  of  a  very  few  feet,  but  not  until 
after  the  injury  had  been  inflicted.  In  fact,  the  witness  Lally 
for  the  plaintiff,  after  telling  what  he  and  Le  Sage  did  in 
their  effort  to  avoid  the  injury,  says :  "I  do  not  think  there  was 
anything  which  could  be  done  by  either  me  or  Mr.  Le  Sage 
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from  the  time  I,  or  ***'*  either  of  us,  saw  the  boy  that  was  not 
done  to  stop  the  car."  Over  the  objection  of  defendants,  the 
court  submitted  the  case  to  the  jury  upon  the  theory  that  if 
the  defendants  were  shown  to  be  negligent  in  any  respect,  the 
plaintiff  could  recover;  and  under  this  general  charge  the 
jury  might  well  have  determined  that  Le  Sage  was  negligent 
in  failing  to  keep  a  proper  lookout.  In  fact,  it  appears  to  us 
to  be  the  only  negligence  which  the  evidence  tends  to  prove. 
But  that  was  not  the  negligence  charged,  and  could  not  be 
considered:  Forsell  v.  Pittsburgh  &  Mont.  C.  Co..  38  Mont. 
403,  100  Pac.  218.  Under  the  view  of  the  pleadings  which 
we  have  taken,  the  theory  of  the  case  entertained  by  the  trial 
court,  as  disclosed  by  the  instruction  given,  was  erroneous. 

It  is  not  necessary  to  consider  the  question,  urged  by  coun- 
sel, that  the  verdict  is  excessive.  We  do  not  think  there  is 
any  merit  in  the  other  contentions  made  by  appellants.  But 
because  the  proof  tends  to  disclose  an  act  of  negligence  dif- 
ferent from  the  one  relied  upon,  and  does  not  support  the 
allegations  of  the  complaint,  there  is  such  a  variance  as 
amounts  to  a  failure  of  proof;  and  for  this  reason  the  judg- 
ment and  order  are  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


The  Doctrine  of  Imputed  Negligence  is  the  subject  of  a  note  to 
Hampel  v.  Detroit  etc.  E.  R.  Co.,  110  Am.  St.  Eep.  278.  The  rule  is 
generally  recognized  that  the  negligence  of  a  parent  cannot  be  im- 
puted to  his  infant  child  when  the  latter  sues  in  its  own  right  for  a 
wrong  done:  Neff  v.  City  of  Cameron,  213  Mo.  350,  127  Am.  St.  Rep. 
606;  Serano  v.  New  York  Cent.  etc.  R.  R.  Co.,  188  N.  Y.  156,  117  Am. 
St.  Rep.  833;  Mattson  t.  Minnesota  etc.  R.  R.  Co.,  95  Minn.  477,  111 
Am.  St.  Rep.  483. 

An  Infant  may  Maintain  an  Action  for  Tort  iy  His  Next  Friend: 
Hurst  V.  Goodwin,  114  Ga.  585,  88  Am.  St.  Rep.  43.  But  a  father  suing 
merely  as  guardian  ad  litem  for  injury  to  his  infant  child  cannot 
recover  for  medical  services  rendered  such  child  in  consequence  of 
his  injury:  Tucker  v.  Buffalo  Cotton  Mills,  76  S.  C.  539,  121  Am.  St. 
Rep.  957. 
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BLISS  V.  WOLCOTT. 

[40  Mont.  491,  107  Pac.  423.] 

TRIAL — Instruction  as  Law  of  Case. — ^Instructions,  whether 
right  or  wrong,  when  given  to  the  jury,  become,  for  the  time  being, 
the  law  of  the  case,  binding  upon  the  jury,  the  court  and  counsel, 
(p.  637.) 

TRIAL — Misconduct  of  Counsel  in  Argument. — Where  counsel 
for  the  defense  in  a  personal  injury  case  refers,  in  his  address  to  the 
jury,  to  evidence  of  the  plaintiff's  contributory  negligence  which  the 
court  has  ordered  withdrawn,  and  the  court  overrules  the  plaintiff's 
objection  to  such  conduct,  he  is  entitled  to  a  new  trial,     (p.  638.) 

AUTOMOBILE — Contributory  Negligence  in  Driving  Unsafe 
Horse. — In  an  action  by  the  driver  of  a  horse  for  injuries  received 
through  the  animal  becoming  frightened  at  an  automobile,  evidence  is 
admissible  that  the  horse  was  unsafe,  and  would  become  unmanageable 
at  the  sight  of  an  automobile  whether  or  not  it  was  making  a  noise, 
(p.  638.) 

NEW  TRIAL — Affidavit — Bill  of  Exceptions. — Under  section 
6795  of  the  Revised  Codes,  a  motion  for  a  new  trial  on  the  ground  of 
misconduct  of  counsel  can  be  made  either  upon  affidavit  or  bill  of  ex- 
ceptions or  both.     (p.  638.) 

APPEAL — Review  of  Sufficiency  of  Evidence. — Where  the 
grounds  of  a  motion  for  a  new  trial  do  not  include  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  that  question  is  not  reviewable 
on  appeal,     (p.  639.) 

Miller  &  O'Connor,  for  the  appellant. 

Frank  Arnold,  for  the  respondent. 

4»4  BRANTLY,  C.  J.  This  action  was  brought  by  plain- 
tiff to  recover  damages  for  injuries  to  himself  and  his  horse, 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant in  driving  his  automobile  along  one  of  the  streets  in  the 
city  of  Livingston,  whereby  the  horse  became  frightened  and 
unmanageable  and  ran  away.  The  complaint  contains  two 
counts :  The  first  alleges  negligence  on  the  part  of  the  defend- 
ant in  running  and  controlling  the  machine,  by  reason  of 
which  the  injuries  were  caused ;  the  second  alleges  a  violation 
of  the  statute  by  defendant,  in  that  he  failed  seasonably  to 
turn  to  the  right,  upon  approaching  plaintiff,  and  thereby 
caused  his  horse  to  become  unmanageable  and  run  away.  The 
answer  puts  in  issue  all  the  material  allegations  of  the  com- 
plaint. It  alleges  as  affirmative  defenses:  (1)  That  the 
injuries  complained  of  were  due  entirely  to  the  negligence  of 
plaintiff,  and  the  dangerous  and  unsafe  character  of  his  horse ; 
and  (2)  that  plaintiff,  knowing  the  unsafe  and  dangerous 
character  of  the  horse,  assumed  all  risk  incident  to  driving  it 
upon  the  streets  or  highways.  Upon  those  allegations  there 
was  issue  by  reply.  At  the  trial  the  matters  alleged  affirma- 
tively in  the  answer  were  assumed  by  the  court  and  counsel 


Feb.  1910.]  Bliss  v.  Wolcott.  637 

to  present  the  issue  of  contributory  negligence,  and  the  ease 
was  submitted  to  the  jury  under  instructions  upon  this  issue. 
The  defendant  had  verdict  and  judgment.  The  court  having 
made  an  order  granting  plaintiif  a  new  trial,  the  defendant 
appealed.  The  motion  was  made  upon  several  of  the  statu- 
tory grounds.  We  find  no  justification  for  the  order  on  any 
of  the  grounds  assigned,  save  the  first,  to  ^^"^  wit,  irregu- 
larity in  the  conduct  of  counsel  for  defendant,  whereby  plain- 
tiff was  prevented  from  having  a  fair  trial. 

The  charge  of  irregularity  is  predicated  upon  the  conduct 
of  counsel  during  argument  to  the  jury.  Upon  the  issue  of 
contributory  negligence,  the  defendant  had  adduced  evidence 
which  tended  to  show  that  the  horse  driven  by  plaintiff  was 
unsafe  and  dangerous,  in  that  it  would  become  frightened  and 
unmanageable  at  the  sight  of  an  automobile,  and,  if  approach- 
ing it,  would  turn  and  run,  whether  the  machine  made  noise 
or  not.  Some  of  his  evidence  was  admitted  over  objection, 
which  went  to  the  order  and  form  in  which  it  was  introduced, 
but  not  to  its  relevancy  or  materiality.  When  the  court  came 
to  instruct  the  jury,  however,  all  of  this  character  of  evidence 
was  withdrawn  from  their  consideration;  the  court  charging 
them  that,  though  they  should  conclude  from  the  evidence 
that  the  horse  was  unsafe  and  would  run  away  without  ap- 
parent cause,  the  driving  of  it  by  plaintiff  upon  the  streets 
and  public  highways  was  not  an  act  of  negligence,  for  the 
reason  that  this  was  not  a  breach  of  duty  that  he  owed  to  the 
defendant,  and  that  the  evidence  on  this  subject  must,  there- 
fore, not  be  considered  by  them  in  arriving  at  a  verdict. 
After  the  submission  of  these  instructions,  and  during  his 
address  to  the  jury,  one  of  counsel  for  the  defendant  several 
times  referred  to  the  character  of  the  horse  as  shown  by  this 
evidence,  and  commented  upon  it  as  furnishing  a  reason  why 
the  plaintiff  should  not  recover.  Counsel  for  plaintiff  inter- 
rupted him,  objected  to  his  reference  to  the  evidence,  and 
asked  that  the  court  instruct  the  jury  to  disregard  his  re- 
marks. The  court  overruled  the  objection  and  directed  coun- 
sel to  proceed,  saying  that  he  was  within  his  rights.  In  view 
of  the  instructions  already  given  to  the  jury,  the  remarks  of 
counsel  were  entirely  out  of  place.  The  court  should  have 
instructed  the  jury  as  requested,  and  directed  counsel  to  re- 
frain from  further  comment. 

The  instructions  already  given  to  the  jury,  whether  right 
or  wrong,  were  the  law  of  the  case :  Murray  v.  Heinze,  17 
Mont.  353,  42  Pac.  1057,  43  Pac.  714;  State  v.  Dickinson,  21 
Mont.  595,  4»«  55  Pac.  539 ;  King  v.  Lincoln,  26  Mont.  157, 
66  Pac.  836;  McAllister  v.  Rocky  Fork  Coal  Co.,  31  Mont. 
359,  78  Pac.  595.  They  directed  the  jury  that,  in  finding 
their  verdict  upon  the  issue  of  contributory  negligence,  they 
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should  not  consider  the  evidence  in  question  at  all.  The  law, 
thus  formally  declared  by  the  court  as  the  rule  by  which  the 
jury  must  be  g:uided,  was  for  the  time  being,  and  until 
changed  or  modified,  binding  both  upon  the  court  and  the 
jury.  It  was  also  the  rule  by  which  the  argument  of  counsel 
should  have  been  controlled.  In  permitting  counsel  for  de- 
fendant to  pursue  the  course  he  did,  by  overruling  the  objec- 
tion of  counsel  for  plaintiff,  the  court  virtually  told  the  jury 
that  the  evidence  was  before  them  for  consideration  and  that 
they  should  consider  it.  Doubtless,  they  did  so.  We  think 
the  evidence  was  competent,  not  only  upon  the  issue  of  con- 
tributory negligence,  but  also  to  aid  the  jury  in  determining 
whether  the  horse  was  the  sole  cause  of  plaintiff's  injuries. 
Clearly,  if  the  disposition  of  the  horse  was  such  as  is  disclosed 
by  the  testimony  of  some  of  the  witnesses,  it  was  proper  for 
the  jury  to  consider  this  fact,  together  with  all  the  other 
testimony,  in  order  to  arrive  at  the  cause  of  the  runaway  and 
the  accident,  and  to  determine  whether  the  plaintiff  caused, 
or  proximately  contributed  to,  his  own  injury:  Huntoon  v. 
Trumbull  (C.  C),  12  Fed.  844,  2  McCrary,  314;  Fletcher  v. 
Dixon,  107  Md.  420,  68  Atl.  875 ;  Wright  v.  Crane,  142  Mich. 
508,  106  N.  W.  71. 

It  does  not  alter  the  case  that  the  action  of  the  court  in 
withdrawing  the  evidence  from  the  jury  Avas  favorable  to  the 
plaintiff.  A  party  is  entitled  to  have  a  trial  upon  the  evi- 
dence properly  in  the  case ;  and  while  it  is  true,  as  counsel  for 
defendant  argue,  that  if  the  court  had  persisted  in  sending 
the  case  to  the  jury  upon  the  theory  upon  which  the  instruc- 
tions were  formulated,  the  plaintiff  would  have  had  no  cause 
of  complaint,  yet,  in  overruling  the  objection  of  counsel  for 
plaintiff  and  permitting  opposing  counsel  to  call  the  atten- 
tion of  the  jury  to  the  excluded  evidence,  as  furnishing  a 
reason  why  plaintiff  should  not  recover,  it  allowed  the  jury 
to  consider  evidence  ^^"^  not  before  them.  The  behavior  of 
counsel  was  indefensible.  The  court  should  not  have  per- 
mitted it.     The  motion  for  a  new  trial  was  properly  granted. 

It  is  argued  by  counsel  for  defendant  that  the  order  grant- 
ing the  new  trial  was  improvidently  made,  because  the  facts 
showing  misconduct  of  counsel  were  brought  into  the  record 
by  affidavit,  instead  of  by  bill  of  exceptions.  There  is  no 
merit  in  this  contention.  Prior  to  the  passage  and  approval 
of  the  act  of  1907  (Laws  10th  Session,  chapter  41;  Rev. 
Codes,  sec.  6795),  a  motion  for  a  new  trial  upon  the  ground 
of  the  irregularity  complained  of  here  (Rev.  Codes,  sec.  6794; 
Code  Civ.  Proc.  1895,  sec.  1171)  could  be  made  only  upon 
affidavit:  Code  Civ.  Proc.  1895,  sec.  1172;  Coleman  v.  Perry, 
28  Mont.  1,  72  Pac.  42 ;  Tague  v.  John  Caplice  Co.,  28  Mont. 
51,  72  Pac.  297 ;  King  v.  Pony  Gold  Min.  Co.,  28  Mont.  74, 
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72  Pac.  309.  Under  the  present  code  it  can  be  made  either 
upon  affidavit,  or  upon  bill  of  exceptions  or  both :  Rev.  Cjides, 
sec.  6795. 

It  is  also  argvied  by  counsel  for  defendant  that,  taking  the 
evidence  as  a  whole,  it  is  manifest  that  plaintiff  cannot  re- 
cover in  any  event,  and  hence  that  the  order  granting  him  a 
new  trial  was  improvidcntly  made.  This  argument  proceeds 
upon  the  assumption  that  the  evidence  adduced  by  the  de- 
fendant so  clearly  and  satisfactorily  supports  the  conclusion 
that  he  was  not  guilty  of  any  negligence  that  the  plaintiff 
ought  not  to  recover.  We  are  not  permitted  to  determine  the 
merits  of  this  contention.  The  grounds  of  the  motion 
enumerated  in  the  notice  of  intention  to  move  for  a  new  trial 
do  not  include  the  insufficiency  of  the  evidence  to  justify  the 
verdict.  Pleuce,  the  court  made  no  ruling  thereon  which  is 
before  this  court  for  review. 

No  point  is  made  that  the  defense  of  contributory  negli- 
gence is  not  properly  pleaded.  We  venture  the  remark,  how- 
ever, that  the  answer  is  wholly  insufficient  in  this  respect : 
Birseh  v.  Citizens'  Electric  Co.,  36  Mont.  574,  93  Pac.  940. 

The  order  is  affirmed. 

Mr.  Justice  Smith  and  Mr.  Justice  Holloway  concur. 


Counsel  Siioidd  Never  ie  Permitted  to  Argue  to  the  Jury  against  in- 
structions of  the  court,  nor  to  indulge  in  any  line  of  argument  or 
comment  tending  to  induce  them  to  disregard  the  instructions  given 
for  their  government:  Baltimore  etc.  E.  R.  Co.  v.  Boyd,  67  Md.  32,  1 
Am.  St.  Kep.  362.  It  is  error  to  allow  counsel  to  comment  upon  evi- 
dence that  has  been  stricken  out:  Hitchcock  v.  Moore,  70  Mich.  112. 
14  Am.  St.  Rep.  474. 

Misconduct  of  Counsel  in  Argument  is  the  subject  of  a  note  to  Mc- 
Donald V.  People,  9  Am.  St.  Rep.  559.  Misconduct  of  counsel  other 
than  in  argument  is  the  subject  of  a  note  to  Cleveland  etc.  R.  E.  Co. 
V.  Pritschau,  100  Am.  St.  Rep.  689. 


SCHWINDT  V.  LANE  POTTER  LUMBER  COMPANY. 

[40  Mont.  537,  107  Pac.  818.] 

PLEADING. — The  Term  "Duplicity,"  Used  in  Code  Practice, 
has  been  given  a  somewhat  enlarged  meaning,  but  it  still  includes  all 
that  was  comprehended  by  the  definition  at  common  law.     (p.  641.) 

PLEADING — Duplicity. — A  Complaint  is  Demurrable  for  du- 
plicity if  it  indicates  that  the  plaintiif  has  but  a  single  demand,  and 
yet  suggests  three  theories  of  the  defendant's  liability,  namely,  as 
original  debtor,  as  grantor,  or  as  tort-feasor,     (p.  641.) 

James  A.  Walsh,  for  the  appellant. 
Elmer  E.  Hershey,  for  the  respondent. 


640  135  American  State  Reports.  [Mont. 

*^3*  HOLLOWAY,  J.  The  complaint  in  this  action  alleges 
that  in  the  fall  of  1907,  the  defendant  company  was  engaged 
in  cutting  logs  in  the  vicinity  of  Heron.  Montana,  and  had 
a  party  in  charge  of  such  work  whom  it  authorized  to  issue 
orders  upon  the  defendant  company  for  goods,  wares,  mer- 
chandise, and  other  supplies  necessary  to  carry  on  the  work; 
that  the  party  in  charge  of  the  work  issued  to  the  plaintiff, 
who  was  engaged  in  the  general  mercantile  business,  three 
certain  orders,  aggregating  twelve  hundred  and  eight  dollars 
and  thirty-four  cents,  for  goods  furnished  by  the  plaintiff 
and  for  money  expended.  It  is  also  alleged  that  in  November, 
1907,  the  plaintiff  made  inquiry  of  defendant  with  regard  to 
orders  issued  upon  it  by  the  party  in  charge  of  the  work,  and 
that  the  defendant  replied  that  the  time  orders  would  be  paid 
on  January  20,  1908,  and  the  other  orders  on  the  5th  of  each 
month  or  as  soon  thereafter  as  the  office  work  would  permit ; 
that  defendant  requested  plaintiff  to  notify  it  once  a  week  of 
the  orders  he  had  on  hand,  and  that  defendant  would 
promptly  notify  plaintiff  whether  such  orders  were  all  right; 
that,  in  accordance  with  this  arrangement,  the  orders  issued 
to  the  plaintiff  were  promptly  sent  to  the  defendant  company 
at  its  principal  office  at  Clark's  Fork,  Idaho,  the  first  two 
orders  having  been  sent  on  December  7th,  and  the  last  one 
on  December  11,  1907 ;  that  the  defendant  retained  said  orders 
until  the  16th  of  December,  1907,  when  it  returned  them  to 
the  plaintiff,  and  then  and  thereafter  refused  to  pay  the  same 
or  any  part  thereof;  that  by  reason  of  the  fact  that  the  de- 
fendant retained  ^^^  said  orders  until  December  16th,  and 
did  not  promptly  notify  the  plaintiff  that  the  orders  would 
not  be  accepted  or  paid,  the  plaintiff  was  led  to  believe  that 
they  would  be  paid,  and  by  reason  thereof  suffered  the  goods 
to  be  taken  away,  and  thereby  plaintiff  was  deprived  of  an 
opportunity  to  rescind  the  sale  and  recover  the  goods.  To 
this  complaint  the  defendant  interposed  a  general  and  special 
demurrer.  These  demurrers  were  overruled,  the  defendant 
answered,  the  cause  was  tried  and  resulted  in  plaintiff  recov- 
ering judgment  for  the  full  amount  claimed;  and  from  the 
judgment  entered,  and  from  an  order  denying  it  a  new  trial, 
the  defendant  company  appealed. 

The  principal  contention  made  in  this  court  is  that  the  trial 
court  erred  in  overruling  defendants'  demurrer  to  the  com- 
plaint. The  allegations  of  the  complaint,  paraphrased  above, 
suggest  three  theories  of  plaintiff's  cause  of  action  or  grounds 
of  defendants'  liability:  (a)  That  the  goods  were  sold  to,  and 
the  money  expended  for,  the  defendant  itself,  at  the  special 
instance  and  request  of  John  McGill,  the  party  in  charge  of 
the  work  who  was  its  duly  authorized  agent;  or  (b)  that  the 
goods  were  sold  to,  and  the  money  expended  for,  McGill,  and 
that  the  defendant  company  agreed  to  accept  and  pay  Mc- 
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Gill's  orders  issued  for  the  same;  or  (c)  that  plaintiff  was 
damaged  in  the  amount  claimed,  by  reason  of  the  failure  of 
the  defendant  company  to  return  to  the  plaintiff  within  a 
reasonable  time  the  three  orders  issued  by  McGill  and  re- 
ferred to  in  the  complaint.  It  is  quite  apparent  that  the 
evidence  which  would  support  any  one  of  these  theories  would 
not  support  either  of  the  other  two;  and,  since  one  primary 
object  of  the  complaint  was  to  apprise  the  defendant  of  the 
proof  which  it  would  be  required  to  meet  (6  Ency.  of  PI.  & 
Pr.  250),  the  complaint  in  this  instance  fails  of  its  purpose. 

In  6  Encyclopedia  of  Pleading  and  Practice,  248,  it  is  said : 
^'An  issue  is  defined  as  a  single,  certain,  and  material  point 
arising  out  of  the  allegations  or  pleadings  of  the  parties, 
which  would  generally  be  made  up  by  an  affirmative  or  nega- 
tive. The  object  of  pleadings  is  to  bring  out  this  issue  be- 
tween the  parties,  ***^  and  to  this  end  certainty  is  one  of  the 
most  common  requirements." 

Upon  the  subject  now  under  consideration,  and  under  the 
head,  "Rules  Which  Tend  to  Produce  Singleness  or  Unity  in 
the  Issue,"  Mr.  Stephens,  in  speaking  of  duplicity,  under 
rules  of  pleading  at  common  law,  says:  "Pleadings  must  not 
be  double.  This  rule  applies  both  to  the  declaration  and  sub- 
sequent pleadings.  Its  meaning  with  respect  to  the  former 
is  that  the  declaration  must  not,  in  support  of  a  single  de- 
mand, allege  several  distinct  matters,  by  any  one  of  which 
that  demand  is  sufficiently  supported":  Andrews'  Stephens' 
Pleading,  2d  ed.,  sec.  175;  1  Chitty  on  Pleadings,  *p.  249; 
Gould  on  Pleadings,  p.  405;  7  Ency.  of  PI.  &  Pr.  237.  The 
term  "duplicity,"  used  in  code  practice,  has  been  given  a 
somewhat  enlarged  meaning,  but  still  includes  all  that  was 
comprehended  by  the  definition  at  common  law :  Bliss  on  Code 
Pleading    sec.  290. 

The  complaint  indicates  quite  clearly  that  the  plaintiff  has 
but  a  single  demand,  and  the  defendant  was  entitled  to  know 
whether  it  was  sued  upon  an  original  liability,  or  as  a  guar- 
antor, or  as  a  tort-feasor;  and,  having  called  the  particular 
defects  in  the  complaint  to  the  attention  of  the  trial  court,  it 
was  error  to  overrule  the  special  demurrer:  Lynch  v.  Great 
Northern  Ry.  Co.,  38  Mont.  511,  100  Pae.  616;  Hosty  v.  Moul- 
ton  Water  Co.,  39  Mont.  310,  102  Pac.  568.  It  would  not 
serve  any  useful  purpose  to  discuss  the  other  questions  raised 
upon  this  appeal.  If  the  complaint  is  redrafted,  so  that  it 
will  indicate  the  theory  of  defendant's  liability,  many,  if  not 
all,  of  these  questions  will  not  arise  again. 

For  the  error  noted,  the  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 
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A  Complaint  cannot  Proceed  Both  as  a  complaint  for  negligence  and 
a  complaint  for  willful  injury:  Kalen  v.  Terre  Haute  etc.  E.  R.  Co., 
18  Ind.  App.  202,  63  Am.  St.  Sep.  343.  And  if  one  who  has  con- 
tracted to  erect  a  building  for  another  has  two  causes  of  action 
against  the  latter,  one  for  a  definite  sum  of  money  due  for  work  done, 
and  the  other  for  preventing  the  plaintiff  from  going  on  and  com- 
pleting his  contract,  and  states  both  causes  in  a  single  count  in  his 
declaration,  it  is  bad  for  duplicity:  Milske  v.  Steiner  Mantel  Co.,  103 
Md.  235,  115  Am.  St.  Eep.  354.  The  test  of  whether  there  is  more 
than  one  cause  of  action  stated,  or  attempted  to  be  stated,  in  a  com- 
plaint is  not  whether  there  are  different  kinds  of  relief  or  objects 
sought,  but  whether  there  is  more  than  one  primary  right  sought  to 
be  enforced  or  one  subject  of  controversy  presented  for  adjudication: 
Zinc  Carbonate  Co.  v.  First  Nat.  Bank,  103  Wis.  125,  74  Am.  St.  Rep. 
845.  A  plea  is  not  barred  for  duplicity  if  it  does  not  contain  two 
independent  facts,  nor  two  separate  states  of  facts,  each  constituting 
a  sufficient  answer  to  the  bill:  Town  of  New  Decatur  v.  Scharf en- 
berg,  147  Ala.  367,  119  Am.  St.  Rep.  81. 
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[40  Mont.  583,  107  Pae.  »19.] 

COMPLAINT — When  not  Subject  to  General  Demurrer. — ^If  a 

complaint  discloses  that  the  plaintiff  is  entitled  to  any  relief  what- 
ever, a  general  demurrer  to  it  cannot  be  sustained,     (p.  643.) 

EJECTMENT — Sufficiency  of  Complaint. — A  complaint  in  eject- 
ment which  alleges  that  the  plaintiffs  are,  and  at  all  times  stated  have 
been,  the  owners  and  entitled  to  immediate  possession  of  the  prem- 
ises described,  and  that  the  defendant  wrongfully  entered  upon  the 
premises  and  ousted  the  plaintiffs  therefrom,  and  ever  since  has  con- 
tinued in  the  wrongful  possession  of  the  same,  states  a  cause  of  action, 
(p.  644.) 

EJECTMENT — Writ  of  Possession — Contempt  Proceedings. — 
Where  the  plaintiff  has  not  been  in  possession  after  recovering  judg- 
ment in  ejectment,  a  writ  of  possession  is  adequate  to  secure  tlie  pos- 
session. But  if  the  writ  has  issued  and  restored  him  to  possession,  it 
will  not  again  issue,  after  his  ouster,  but  he  is  left  to  his  remedy  by 
contempt  proceedings,     (p.  644.) 

EJECTMENT — Purchase  of  Outstanding  Title. — A  party  who 
has  been  adjudged  to  deliver  possession  of  land  to  another  claimant 
is  not  estopped  from  purchasing,  subsequent  to  the  action,  an  out- 
standing title  and  asserting  again  his  right  to  possession,  (pp.  644, 
645.) 

EJECTMENT. — A  Writ  of  Possession  or  a  Proceeding  in  Con- 
tempt is  not  a  proper  remedy  to  place  the  plaintiff  in  possession,  af- 
ter he  has  recovered  judgment  in  ejectment,  as  against  a  successor 
of  the  defendant  claiming  under  a  right  not  adjudicated  in  the  former 
action,     (p.  645.) 

J.  E.  Healy,  for  the  appellants. 

Forbis  &  Evans,  for  the  respondent. 

«84  HOLLOWAY,  J.     On  August  1,  1899,  Ben  Baker  re- 
covered judgment  in  the  district  court  of  Silver  Bow  county 
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against  the  Butte  City  Water  Company,  a  corporation,  by 
which  Baker  was  adjudged  to  be  the  owner  and  entitled  to  the 
possession  of  the  Keynote  quartz  lode  mining  claim,  then  in 
the  possession  of  the  water  company.  On  appeal  to  this  court 
the  judgment  was  affirmed:  Baker  v.  Butte  City  Water  Co., 
28  Mont.  222,  104  Am.  St.  Rep.  683,  72  Pac.  617.  By  writ  of 
error  the  cause  was  taken  to  the  supreme  court  of  the  United 
States,  where  on  January  3,  1905,  the  decision  of  this  court 
was  affirmed :  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  119, 
25  Sup.  Ct.  Rep.  211,  49  L.  ed.  409.  Some  four  years  after 
the  mandate  from  the  supreme  court  of  the  United  States  had 
been  received  by  the  clerk  of  this  court,  and  the  remittitur 
from  this  court  had  been  filed  in  the  office  of  the  clerk  of  the 
district  court  of  Silver  Bow  county,  Ben  Baker  and  Mary 
Healy  commenced  this  action  against  the  Butte  Water  Com- 
pany, a  corporation.  In  the  amended  complaint  it  is  alleged 
that  Mary  Healy  has  become  the  owner  of  a  one-half  interest 
in  the  judgment  obtained  by  Baker  against  the  Butte  City 
Water  Company,  and  that  the  plaintiffs  are,  and  at  all  the 
times  mentioned  in  the  complaint  were,  the  owners  and  en- 
titled to  the  immediate  possession  of  the  premises  referred  to 
above,  which  premises  are  described.  Sufficient  facts  are  then 
alleged  to  show  that  the  Butte  Water  Company  is  the  suc- 
cessor in  interest  of  the  Butte  City  Water  Company,  and  is 
bound  by  the  judgment  obtained  by  Baker  to  the  same  extent 
that  the  Butte  City  Water  Company  was  bound.  The  com- 
plaint then  alleges  that  on  or  about  September  1,  1908,  the 
defendant,  Butte  Water  Company,  entered  upon  the  premises 
mentioned,  took  possession  thereof,  and  ousted  and  ejected  the 
plaintiffs  therefrom,  and  has  since  continued  wrongfully  and 
unlawfully  to  withhold  possession  ^^^  from  the  plaintiffs.  It 
is  then  alleged  that  the  defendant,  Butte  Water  Company, 
now  asserts  some  claim  or  right  to  the  possession  of  the  prem- 
ises, adverse  to  plaintiffs,  which  claim  or  right,  it  is  asserted 
by  the  defendant  company,  is  different  from  anv  litigated  in 
the  case  of  Baker  v.  Butte  City  Water  Co.,  28  ]\font.  222,  104 
Am.  St.  Rep.  683,  72  Pac.  617,  but  plaintiffs  allege  that  any 
claim  now  asserted  by  the  defendant  is  without  right,  and  was 
in  fact  litigated  and  determined  adversely  to  the  defendant 
in  the  former  action.  To  this  amended  complaint  the  defend- 
ant water  company  interposed  a  general  demurrer,  which  was 
sustained,  and  the  plaintiffs,  having  declined  to  plead  further, 
suffered  judgment  to  be  entered  against  them,  and  appealed 
to  this  court. 

We  have  said  repeatedly  that,  if  a  complaint  discloses  that 
plaintiff  is  entitled  to  any  relief  whatever,  a  general  demurrer 
to  it  cannot  be  sustained :  Donovan  v.  McDevitt,  36  Mont.  61, 
92  Pac.  49;  Raymond  v.  Blancgrass,  36  Mont.  449,  93  Pac. 
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648,  15  L.  R.  A.,  N.  S.,  976 ;  Iloskins  v.  Northern  Pacific  Ry. 
Co.,  39  Mont.  394,  102  Pac.  988.  The  amended  complaint  in 
this  action  alleges  that  the  plaintiffs  are,  and  at  all  the  times 
in  the  complaint  stated  have  been,  the  owners  and  entitled  to 
the  immediate  possession  of  the  premises  described  therein ; 
that  the  defendant  wrongfully  entered  upon  the  premises  and 
ousted  the  plaintiffs  therefrom,  and  ever  since  has  continued 
in  the  wrongful  possession  of  the  same.  These  allegations 
are  sufficient  to  state  a  cause  of  action  in  ejectment:  Billings 
V.  Sanderson,  8  Mont.  201,  19  Pac.  307;  City  of  Butte  v. 
Mikosowitz,  39  Mont.  350,  102  Pac.  593. 

But  respondent  contends  that  the  other  allegations  in  the 
complaint  disclose  that  the  plaintiffs  have  an  ample  remedy 
by  the  simple  expedient  provided  by  law  for  enforcing  the 
former  judgment,  a  WTit  of  possession,  or  by  contempt  pro- 
ceedings instituted  under  section  7310  of  the  Revised  Codes, 
and  therefore  this  present  action  is  wholly  unnecessary,  and 
tends  only  to  annoy  and  vex  the  defendant  company.  If 
the  plaintiffs  have  never  been  in  possession  of  the  premises 
since  the  judgment  in  the  former  action  became .  final,  of 
course  the  writ  of  possession  '^^^  would  be  altogether  ade- 
quate to  secure  to  them  the  possession  awarded  in  that  ac- 
tion ;  and,  while  the  amended  complaint  in  the  present  in- 
stance does  not  in  express  terms  allege  that  the  remedy  by 
that  writ  has  been  invoked  and  possession  obtained  under  it, 
it  would  seem  that  no  other  fair  inference  is  deducible  from 
the  pleading,  since  it  alleges  an  ouster  in  1908,  which  could 
not  have  occurred  unless  the  plaintiff's  were  then  in  pos- 
session. And,  if  the  writ  was  in  fact  issued  and  plaintiffs 
restored  to  possession  under  it,  another  writ  would  not  issue, 
but  plaintiff's  would  be  left  to  their  remedy  by  contempt  pro- 
ceedings under  section  7310.  But,  assuming  that  the  writ 
was  not  issued  in  execution  of  the  former  judgment,  it  could 
now  only  restore  plaintiffs  to  the  rights  adjudged  to  them 
by  that  judgment;  and  assuming,  further,  that  the  former 
action  determined,  not  only  all  matters  directly  in  issue  be- 
tween the  parties,  but  also  such  other  matters  as  they  might 
have  litigated  which  were  incident  to,  or  essentially  con- 
nected with,  the  matters  directly  in  issue,  it  is  manifest  at 
once  that  it  could  go  no  further.  As  was  well  said  by  this 
court  in  Meyendorff  v.  Frohner,  3  Mont.  282:  '*A  party  who 
has  been  adjudged  to  deliver  possession  of  land  to  another 
claimant  is  not  estopped  from  purchasing,  subsequent  to  the 
action  in  which  the  right  to  such  possession  was  determined, 
an  outstanding  title,  and  asserting  again  his  right  to  the 
possession  of  the  same."  If  the  allegation  of  the  amended 
complaint  is  true,  that  the  defendant  Butte  "Water  Company 
is  asserting  that  it  claims  possession  of  the  premises  under  a 
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right  which  was  not  adjudicated  in  the  former  action,  and 
if  it  should  develop  that  such  contention  is  true  and  the 
claim  valid,  then  clearly  the  execution  of  a  writ  of  possession 
against  that  defendant  would  operate  to  deprive  it  of  its 
property  without  due  process  of  law;  and  for  the  same  rea- 
son contempt  proceedings  would  be  unavailing  and  altogether 
improper.  If  the  allegation  of  the  amended  complaint  is 
true,  then  we  must  assume  in  the  first  instance  that  the  claim 
so  asserted  by  the  defendant  company  is  made  in  good  faith, 
and,  to  determine  such  a  claim,  there  must  be  proper  issues 
presented  by  appropriate  pleadings  ^^'^  in  a  proper  action. 
Speaking  to  this  particular  subject,  this  court  in  State  v. 
District  Court,  30  Mont.  96,  75  Pac.  956,  said:  "Where  the 
title  to  property  has  been  once  finally  adjudicated,  and  it 
appears  from  the  judgment  record,  or  from  the  record  sup- 
plemented, if  necessary,  by  evidence  identifying  the  subject 
matter,  that  this  is  the  case,  and  that  the  defendant  has  been 
enjoined  from  further  interference,  contempt  proceedings 
must  be  resorted  to:  Montana  Ore  Purchasing  Co.  v.  Boston 
etc.  M.  Co.,  27  Mont.  410,  71  Pac.  403.  This  was  held  in  the 
case  cited  with  reference  to  the  same  veins  now  in  controversy, 
the  theory  of  this  court  being  that,  as  the  complaint  alleged 
ownership  in  the  plaintiff  under  the  decree  rendered  in  the 
Pennsylvania  case  (Montana  etc.  Co.  v.  Boston  etc.  M.  Co.,  27 
]Mont.  288,  70  Pac.  1114),  it  would  be  most  effectively  enforced 
to  prevent  trespass  in  violation  of  the  injunction  contained 
therein  by  contempt  proceedings,  these  furnishing  a  complete 
and  adequate  remedy.  Now,  it  appears  that  the  claim  made 
in  that  case  is  not  true,  and  that  contempt  proceedings  have 
been  resorted  to  to  adjudicate  and  settle  title  to  property  in 
no  way  affected  by  the  decree.  This  may  not  be  done.  Such 
proceedings  are  not  appropriate.  For  this  purpose  there 
must  be  issues  presented  by  formal  pleadings  in  an  appro- 
priate form  of  action  at  law  or  in  equity,  after  due  notice, 
when  the  parties  may  be  heard  in  the  usual  way.  And  it 
must  always  be  the  case  where  there  is  a  bona  fide  controversy 
as  to  ownership  of  property  which  has  not  been  adjudicated; 
otherwise  a  party  might  be  summarily  deprived  of  his  prop- 
erty without  due  process  of  law." 

In  passing,  we  may  say  that  it  appears  to  us,  however,  that 
the  plea  of  former  adjudication  contained  in  the  amended 
complaint  might  very  well  be  treated  as  a  mere  deraignment 
of  plaintiffs'  title  and  unnecessary,  since  there  is  a  statement 
of  a  cause  of  action  for  an  ouster  which  occurred  long  after 
the  former  judgment  became  final;  but,  viewed  in  any  light, 
we  think  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action,  and  was  therefore  proof  against  a  general 
demurrer.. 
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688  rpj^g  judgment  is  reversed  and  the  cause  is  remanded 
to  the  district  court,  with  directions  to  vacate  the  order  here- 
tofore made  and  overrule  the  demurrer. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


REMEDIES  OF  PLAINTIFF  WHO  IS  DISPOSSESSED  AFTER  BE- 
ING PUT  IN  POSSESSION  UNDER  A  JUDGMENT  IN  EJECT- 
MENT. 

I.  Nature  of  Writ  of  Possession  and  Necessity  for  Being  Made  Ef- 
fective, 646. 

U.  Right  to  an  Alias  Writ  of  Possession,  647. 

in.  Remedies  Available  to  Reinstate  Successful  Party  In  Ejectment, 
Who  has  Been  Dispossessed,  647. 

I.    Nature  of  Writ  of  Possession  and  Necessity  for  Being  Made  Ef- 
fective. 

The  exeeutiou  of  a  judgment  for  the  recovery  of  real  estate  involves 
the  issuance  of  a  writ  of  possession  commanding  the  officer  executing 
it  to  place  the  successful  litigant  in  possession  of  the  property: 
Waters  v.  Shinn,  178  Fed.  345.  The  duty  of  the  officer  in  executing 
a  writ  of  possession  issued  on  a  judgment  in  ejectment  is  purely  min- 
isterial: Huntington's  Devisees  v.  Taylor,  156  Fed.  700.  But  the  is- 
suance of  a  writ  of  possession  is  not  essential  to  vest  title  in  the 
successful  litigant,  since  a  verdict  and  judgment  in  ejectment  by 
which  the  plaintiff  recovers  land  in  fee  of  their  own  force  vest  title 
in  him  and  take  title  away  from  the  defendant,  if  he  had  any:  Wade 
V.  McDougle,  59  W.  Va.  113,  52  S.  E.  1026. 

"The  term  'writ  of  possession,'  is  now  very  generally  employed  to 
designate  any  writ  by  virtue  of  which  the  sheriff  or  other  officer  is 
commanded  to  place  any  person  in  the  possession  of  real  or  personal 

property In  ejectment,  at  common  law,  the  recovery  was  only 

for  the  possession  of  a  certain  term,  for  which  it  was  alleged  the  prem- 
ises had  been  demised.  After  the  expiration  of  such  a  term,  no  exe- 
cution could  issue:  Kennedy's  Heirs  v.  Eeynolds,  27  Ala.  364; 
Kobertson  v.  Morgan,  2  Bibb,  148;  Wood  v.  Coghill,  7  T.  B.  Mon. 
601;  Jackson  v.  Haviland,  13  Johns.  229;  Gwynne  on  Sheriffs,  418; 
Eoscoe  on  K^al  Actions,  608.  A  writ  of  possession,  where  the  com- 
mon law  on  this  subject  is  still  in  force,  must  issue  within  a  year  and 
a  day,  or  else  the  judgment  must  be  revived  by  scire  facias:  Lowry 
v.  Jenkins,  3  Bibb,  314;  Withers  v.  Harris,  Ld.  Kaym.  80G;  Doe  d. 
Morgan  v.  Bluck,  3  Camp.  447;  Cook  v.  Cook,  3  Lev.  100;  Doe  d. 
Stephens  v.  Lord,  1  Perry  &  D.  388;  Proctor  v.  Johnson,  Ld.  Eaym. 
669;  Putland  v.  Newman,  6  Maule  &  S.  179;  Goodtitle  d.  Murphy 
V.  Badtitle,  9  Dowl.  P.  C.  1009;  Doe  d.  Ramsbottom  v.  Row,  2  DowL, 
N.  S.,  690;  Foster  on  Scire  Facias,  23,  215;  Roscoe  on  Real  Actions, 
342.  But  if  the  issue  of  a  habere  facias  possessionem  was  prevented 
by  an  injunction,  it  might  issue  on  the  dissolution  of  the  injunc- 
tion, although  more  than  a  year  and  a  day  had  elapsed  since  the 
entry  of  the  judgment,  and  probably  it  could  issue,  in  such  circum- 
stances, after  the  termination  of  the  term  for  which  the  recovery 
was  had":  Noland  v.  Seokiight,  6  Munf.  185;  contra,  Smith  v.  Horn- 
back,  3  A.  K.  Marsh.  392;  Freeman  on  Executions,  sec.  470. 
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If  the  judgment  upon  which  a  writ  of  habere  facias  possessionem  is 
issued  is  void,  its  execution  does  not  devest  the  defendant  of  his 
right  of  possession:  Dedman  v.  Smith,  2  A.  K.  Marsh.  260.  But  a 
writ  of  possession  in  ejectment  is  effective  not  only  in  respect  to 
all  matters  directly  in  issue  between  the  parties,  but  also  as  to  such 
other  matters  as  might  have  been  litigated  which  were  incident  to, 
or  essentially  connected  with,  the  matters  directly  in  issue:  Baker  v. 
Butte  Water  Co.,  40  Mont.  583,  ante,  p.  642,  107  Pac.  819. 

II.    Bight  to  an  Alias  Writ  of  Possession. 

The  general  rule  is  that  where  the  successful  litigant  in  an  action 
of  ejectment  has  been  put  in  possession  of  the  property  by  means 
of  a  writ  of  possession,  an  alias  writ  will  not  be  thereafter  issued, 
even  though  he  has  been  ousted  and  deprived  of  his  possession.  The 
former  writ  of  possession  having  been  executed  becomes  functus 
officio:  Kousset  v.  Eeay  (Cal.),  31  Pac.  &00;  Gresham  v.  Thum,  3 
.Met.  (Ky.)  287,  77  Am.  Dec.  174;  Fowler  v.  Currie,  2  Dana,  52,  26 
Am.  Dec.  436;  Hinton  v.  McNeil,  5  Ohio,  509,  24  Am.  Dec.  315.  Bui 
such  alias  writs  have  been  issued  under  exceptional  circumstances, 
or  where  no  return  has  been  made  by  the  sheriff  or  other  officer  of 
the  original  writ:  Dutra  v.  Pereira,  135  Cal.  320,  67  Pac.  281;  Jack- 
son V.  Hawley,  11  Wend.  182;  Griffeth  v.  Dobson,  3  Penr.  &  W.  228; 
United  States  v.  Slaymaker,  4  Wash.  C.  C.  169,  Fed.  Cas.  No.  16,313. 
Thus,  Mr.  Freeman  says:  "Alias  and  pluries  writs  of  possession  may 
be  issued  when  requisite  to  enforce  the  satisfaction  of  the  judgment. 
But  it  is  a  generally  recognized  rule  that  no  writ,  whether  alias, 
pluries,  or  original,  can  issue  to  enforce  a  judgment  which  has  al- 
ready been  satisfied.  But  when  is  a  judgment  for  the  possession  of 
real  or  personal  property  so  satisfied  that  this  rule  can  be  invoked? 
In  a  subsequent  section  we  shall  show  that  the  return  of  the  writ 
filed  in  court,  showing  its  execution,  is  such  a  satisfaction  that  no 
further  writ  can  issue,  although  the  defendants  have  expelled  the 
plaintiff  and  resumed  possession;  but  that,  where  no  such  return  has 
been  made,  an  alias  or  pluries  may  issue,  though  a  former  writ  was 
in  fact  executed.  In  Ohio,  if  the  plaintiff  takes  peaceable  pos- 
session under  his  judgment,  by  the  consent  or  acquiescence  of  the  ' 
defendant,  even  without  the  aid  of  a  writ,  the  judgment  is  satisfied 
thereby,  and  no  writ  of  possession  can  thereafter  issue":  Hinton  v. 
McNeil,  5  Ohio,  509,  24  Am.  Dec.  315;  Hough  v.  Norton,  9  Ohio,  45; 
Freeman  on  Executions,  sec.  470. 

III.     Eemedies  Available  to  Reinstate  Successful  Party  in  Ejectment 
Who  has  Been  Dispossessed. 

A  writ  of  possession  does  not  and  cannot  command  the  officer  who 
executes  it  to  maintain  the  successful  litigant  in  possession  or  pre- 
vent the  commission  of  trespasses  by  others  on  his  possession  after 
being  placed  in  possession  under  the  writ  by  the  officer:  Atwood  v. 
State,  59  Kan.  728,  68  Am.  St.  Eep.  393,  54  Pac.  1057.  It  is,  how- 
ever, quite  obvious  that  there  is  a  strong  temptation  for  the  unsuc- 
cessful party  to  an  action  of  ejectment  to  attempt  to  regain  the 
premises  after  being  dispossessed  of  them  under  the  writ,  and  thereby 
force  the  successful  party  to  again  seek  the  aid  of  the  court  to  regain 
possession.  In  Freeman  on  Executions,  section  477,  it  was  said:  "Af- 
ter the  plaintiff  has  been  placed  in  the  quiet  and  exclusive  possession 
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of  Ma  property,  and  the  officer  has  left  the  premises,  the  defendants 
may  return,  and  forcibly  or  otherwise  retake  possession  and  oust  the 
plaintiff  therefrom.  The  law  designating  the  remedies  to  which  the- 
plaintiff  may  successfully  resort  in  such  cases  is,  perhaps,  not  yet 
clearly  and  conclusively  settled.  Of  course,  he  may  prosecute  a  new 
action  of  ejectment;  and  he  may,  in  most  states,  maintain  an  action 
for  forcible  entry  or  unlawful  detainer.  These  remedies  are  hardly 
so  summary  as  the  circumstances  of  the  case  seem  to  justify,  and 
hence  relief  is  usually  sought  in  the  form  of  an  application  for  an 
alias  writ  of  possession.  But  here  the  applicant  is  sure  to  be  met 
by  the  objection  that,  by  the  delivery  of  the  possession  under  the 
form«r  writ,  the  object  of  the  suit  was  consummated  and  the  judg- 
ment fully  satisfied;  that,  being  so  satisfied,  it  is  functus  officio,  and 
can  therefore  support  no  further  writ.  If  the  officer  has  made  a  re- 
turn upon  the  writ,  showing  its  due  execution,  and  thus  establishing 
by  the  record  the  existence  of  its  satisfaction,  the  objection  will 
prevail,  and  the  plaintiff  will  be  compelled  to  resort  to  another  ac- 
tion: Fowler  v.  Currie,  2  Dana,  52,  26  Am.  Dec.  436;  W^atherhead  v. 
Cunningham,  4  Dana,  78;  Gresham  v.  Thum,  3  Met.  (Ky.)  287,  77 
Am.  Dec.  174;  Dent  v.  Simmons,  7  J.  J.  Marsh.  42;  Mayo  v.  Chiles, 
3  T,  B.  Mon.  258;  Himton  v.  McNeil,  5  Ohio,  509,  24  Am.  Dec.  315; 
Hough  v.  Norton,  9  Ohio,  45;  Upton  v.  Wells,  1  Leon.  145;  Wilson 
v.  Chanton,  6  L.  T.,  N.  S.,  255;  Eoscoe  on  Eeal  Actions,  342.  But  in 
Kentucky,  an  alias  was  issued  upon  proof  that  the  execution  of  the 
former  writ  was  imperfect:  Gresham  v.  Thum,  3  Met.  (Ky.)  287,  77 
Am.  Dec.  174.  If,  on  the  other  hand,  no  return  has  been  made,  it 
seems  that  an  alias  may  issue,  notwithstanding  the  actual  execution  of" 
the  former  writ":  Jackson  v.  Stiles,  9  Johns.  391;  Van  Kensselear  v. 
Witbeck,  2  Lans.  498;  Jackson  v.  Hawley,  11  Wend.  182;  Griffeth  v. 
Dobson,  3  Penr.  &  W.  228;  Doe  d.  Lloyd  v.  Eose,  2  Dowl.,  N.  S.,  407, 
7  Jur.  352;  Eoscoe  on  Eeal  Actions,  610.  Contra,  Doe  d.  Pate  v. 
Eoe,  1  Taunt.  55. 

In  De  Lancey  v.  Piepgras,  141  N.  Y.  88,  35  N.  E.  1089,  the  court  in 
discussing  the  power  of  a  court  to  maintain  the  effectiveness  of  a 
writ  of  possession  which  has  been  executed  under  its  directions,  very 
pertinently  said:  "The  supreme  court  has  general  jurisdiction  in  law 
and  equity,  and  possesses  inherent  powers  for  the  purpose  of  enforc- 
ing respect  for,  and  obedience  to,  its  judgments,  not  necessarily  ex- 
])ressGd  in  fixed  precedents  or  statute  law.  It  may  be  difficult  to 
define  this  power,  and  it  might  be  dangerous  to  apply  it  arbitrarily 
or  in  doubtful  cases.  The  parties  to  the  action  were  still  subject 
to  its  jurisdiction,  and  the  conduct  of  the  defendant,  as  disclosed  by 
the  record,  was  such  as  to  justify  the  court  in  using  all  the  power 
it  had  to  uphold  its  dignity  and  authority.  It  had  the  power  to 
punish  the  defendant  for  contempt  in  case  of  resistance,  and  if  so,  the 
power  to  employ  some  milder  method  of  correction  would  seem  to  fol- 
low as  a  reasonable  implication.  If  the  defendant  in  an  action  of 
ejectment  may,  after  the  plaintiff  has  been  put  in  possession,  return 
and  resume  the  possession  by  force,  after  a  short  interval  of  time, 
in  defiance  of  the  judgment,  and  the  plaintiff  has  no  remedy  except 
a  resort  to  some  new  and  independent  action  or  proceeding,  then 
there  is  at  once  revealed  an  obvious  defect  in  our  methods  of  ad- 
ministering justice  in  such  cases.  T"he  power  of  the  court  to  prevent 
and  punish  resistance  to  the  execution  of  its  judgments  and  decrees. 
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is  not  exhausted  until  the  purpose  for  which  the  judgment  was  ren- 
dered has  been  completely  attained.  It  is  true  that  a  judgment  for 
the  recovery  of  the  possession  of  real  property  is  to  be  enforced  under 
the  code  by  execution,  but  the  question  as  to  the  power  of  the  court 
to  interpose  in  aid  of  that  process  while  resistance  is  made  or 
threatened  to  the  duty  imposed  upon  the  sheriff  is  not  necessarily  ex- 
cluded. It  is  a  fair  inference  from  the  facts  disclosed  that  the  real 
purpose  of  the  defendant  in  applying  for  an  amendment  of  the  judg- 
ment and  execution  was  to  establish  some  ground  for  resuming  the 
possession  under  a  claim  of  some  easement  or  riparian  right.  It  is 
not  now  important  to  determine  whether  his  claim  was  well  founded 
or  not,  as  he  had  no  right,  even  if  it  was,  to  assert  it  by  excluding 
the  plaintiff  from  possession  or  by  such  a  mode  of  procedure.  What- 
ever may  be  the  general  rule  with  respect  to  the  power  of  the  court  to 
aid  by  order  the  action  of  the  sheriff  in  delivering  possession  to  the 
successful  party,  and  making  such  delivery  effective  and  complete, 
in  such  cases,  it  is  apparent  that  this  case  stands  upon  peculiar  facts 
and  circumstances.  The  defendant  took  advantage  of  a  favor  granted 
by  the  court  in  amending  the  judgment  and  execution  by  forcibly 
resuming  the  possession  in  contempt  of  the  judgment.  Had  this  pur- 
pose been  disclosed  when  he  was  before  the  court  asking  the  favor, 
it  might  well  have  been  refused  or  granted  only  upon  the  condition 
that  no  attempt  would  be  made  to  disturb  the  plaintiff's  posses.««ion, 
which  had  been  awarded  to  her  by  the  judgment  and  secured  by 
the  execution.  When  the  real  purpose  of  the  amendments  was  dis- 
closed to  the  court  it  had  power  to  amend  or  modify  its  former  order 
and  insert  in  it  any  conditions  which  might  have  been  inserted  in  the 
first  instance." 

In  California  the  effectiveness  of  a  writ  of  possession  is  aided  by 
a  statute  which  provides  that:  "Every  person  dispossessed  or  ejected 
from  any  real  property  by  the  judgment  or  process  of  any  court  of 
competent  jurisdiction,  who,  not  having  right  so  to  do,  re-enters  into  or 
upon  or  takes  possession  of  any  such  real  property,  or  induces  or  pro- 
cures any  person  not  having  right  so  to  do,  or  aids  or  abets  him 
therein,  is  guilty  of  a  contempt  of  the  court  by  which  such  judgment 
was  rendered  or  from  which  such  process  issued,"  etc.:  Code  Civ. 
Proc,  sec.  1210.  This  statute  has  been  invoked  in  numerous  cases 
in  that  state  to  aid  the  effectiveness  of  judgments  for  the  recovery 
of  real  property:  People  v.  Dwinelle,  29  Cal.  632;  Eousset  v.  Reay 
(Cal.),  31  Pac.  900;  Batchelder  v.  Moore,  42  Cal.  412;  Huerstal  v. 
Muir,  62  Cal.  479;  Dutra  v.  Pereira,  135  Cal.  320,  67  Pac.  381.  And 
it  is  held  that  a  person  who  re-enters  land  after  having  been  dispos- 
sessed under  a  proper  judgment  may  be  punished  for  contempt  under 
the  statute,  even  though  the  re-entry  was  made  more  than  five  years 
after  the  date  of  the  judgment:  Temple  v.  Superior  Court,  70  Cal. 
211,  11  Pac.  699.  The  statute  referred  to  in  the  principal  case  is 
one  similar  to  the  California  statute  making  such  a  re-entry  constitute 
a  contempt  of  court.  And  under  that  statute  it  was  declared  in  the 
principal  case  that  where  a  writ  of  possession  had  been  issued  to  the 
plaintiff  in  ejectment,  and  he  has  been  restored  to  possession  under 
it,  another  writ  will  not  issue  after  such  party  has  been  ousted,  but 
he  must  be  left  to  his  remedy  by  contempt  proceedings  under  the 
statute.  Such  contempt  proceedings  cannot,  however,  be  invoked 
where   the   party  who   has   been   adjudged   to   deliver   possession   has 
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subsequently  to  the  judgment  in  ejectment  purchased  an  outstand- 
ing title  and  is  asserting  a  title  not  adjudicated  in  the  ejectment 
suit:  Baker  v.  Butte  Water  Co.,  40  Mont.  583,  ante,  p.  642,  107  Pac. 
819.  But  contempt  proceedings  cannot  be  employed  for  the  purpose 
of  adjudicating  the  title  to  property  in  no  way  affected  by  the  de- 
cree. Where,  however,  the  title  to  property  has  been  once  finally 
adjudicated  and  it  appears  from  the  judgment  record  or  from  the 
record  supplemented,  if  necessary,  by  evidence  identifying  the  sub- 
ject matter,  that  this  is  the  case,  and  that  the  defendant  has  been 
enjoined  from  further  interference,  contempt  proceedings  must  bo 
resorted  to:  Montana  Ore  etc.  Co.  v.  Boston  M.  etc.  M.  Co.,  27  Mont. 
410,  71  Pac.  403;  State  v.  District  Court,  30  Mont.  96,  75  Pac.  956. 
A  stranger  to  the  action  in  which  a  writ  of  possession  has  been  is- 
sued and  who  is  not  in  privity  with  the  defendant  is  not,  however, 
guilty  of  contempt,  even  though  he  ousts  the  plaintiff  immediately 
after  the  possession  has  been  restored  to  him:  Atwood  v.  State,  59 
Kan.  728,  68  Am.  St.  Eep.  393,  54  Pac.  1057.  Where  a  person,  in 
violation  of  an  order  placing  certain  premises  in  the  possession  of  a 
receiver,  enters  upon  the  premises  and  removes  the  house,  his  fail- 
ure to  obey  the  order  to  restore  the  possession  is  a  contempt,  and 
likewise  his  failure  to  return  the  house  is  also  a  contempt  in  the 
absence  of  a  showing  of  an  inability  to  comply  with  the  order: 
Delozier  v.  Bird,  123  N.  C.  689,  31  S.  E.  834. 

A.  defendant  evicted  under  a  writ  of  possession  in  ejectment  is 
estopped  from  denying  that  the  plaintiff  was  rightfully  restored  and 
claiming  that  his  own  prior  possession  was  wrongful:  Mann  v.  Rogers, 
35  Cal.  316. 

Where  a  landlord  is  not  a  party  to  an  action  of  ejectment  against 
his  tenants,  and  they  are  dispossessed  under  process  issued  in  such 
suit,  the  landlord,  by  going  into  possession  afterward,  does  not  vio- 
late a  statute  making  it  an  offense  to  go  back  into  possession  of  land 
after  having  been  dispossessed  under  process:  Wilson  v.  State,  115 
Ala.  129,  22  South.  567.  On  a  petition  for  restitution  of  lands  of 
which  the  petitioner  was  dispossessed  under  a  writ  of  possession  on 
a  judgment  against  him  in  ejectment,  the  title  to  the  lands  cannot 
be  determined,  especially  where  the  petitioner  was  not  a  party  to 
the  ejectment  suit:  Culver  v.  Baker,  155  Ala.  181,  45  South.  223. 
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HABEAS  CORPUS — Indictment  Charging  No  Offense. — Where 

the  petitioner  on  habeas  corpus  claims  that  the  indictment  does  not 
allege  an  offense  known  to  the  law,  and  the  state  admits  that  the 
true  facts  are  stated  in  the  indictment,  it  becomes  the  duty  of  the 
court  to  consider  the  question  presented,  and  discharge  the  petitioner 
if  his  claim  is  well  founded,     (p.  653.) 

CRIMINAL  LAW. — The  Jurisdiction  of  a  Court  to  punish  for 
crime  extends  to  only  such  matters  as  the  law  declares  criminal. 
When  it  undertakes  to  imprison  for  an  offense  to  which  no  crimin- 
ality attaches,  it  acts  beyond  its  jurisdiction,     (p.  653.) 

BANK. — Deposits  Received  into  an  Incorporated  Bank  become 
the  property  of  the  corporation,     (p.  661.) 

BANK — Tellers  as  Agents  of  President. — A  teller  of  an  in- 
corporated bank  in  receiving  deposits  is  not  the  agent  of  the  presi- 
dent of  the  corporation,     (p.  661.) 

BANK — Teller  and  President  not  Agents  of  Each  Other. — The 
president  and  the  receiving  teller  of  an  incorporated  bank  are  both 
agents  of  the  same  principal,  namely,  the  corporation.  They  are  not 
agents  of  each  other,     (p.  661.) 

BANK — President  not  a  Principal. — The  president  of  an  in- 
corporated bank,  in  exercising  the  powers  conferred  by  the  by-laws 
or  directors  of  the  corporation,  acts,  even  in  directing  a  receiving 
teller,  as  the  agent  of  the  corporation,  and  not  as  a  principal.  His 
acts,  within  the  scope  of  his  powers,  are  those  of  the  corporation, 
the  real  principal,     (p.  662.) 

WORDS  AND  PHRASES.— The  Receiving  of  a  Thing  and  the 
Assenting  to  its  reception  are  two  separate  and  distinct  affairs.  The 
one  involves  an  affirmative  act,  the  other  is  mere  passive  acquies- 
cence,    (p.  663.) 

BANK — Crime  of  Receiving  Deposits  After  Insolvency. — A 
statute  providing  that  every  officer  or  agent  of  a  bank  "who  receives 
any  deposits,"  knowing  the  bank  to  be  insolvent,  shall  be  guilty  of 
embezzlement,  penalizes  the  act  of  receiving,  not  the  act  of  accept- 
ing, a  deposit.  It  imposes  a  penalty  only  on  the  officer  who  receives, 
either  in  fact  or  in  law,  the  deposit.  Hence,  where  a  teller  of  an 
insolvent  incorporated  bank'  receives  a  deposit,  the  president  cannot 
be  punished  on  the  theory  that  he  assents  to  the  reception,  nor  on  the 
theory  of  ageucy.     The  teller  is  not  his  agent,  the  receipt  in  law  is 
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by  the  corporation,  and  the  word  "receives"  does  not  include  "assent 
to  reception."     (pp.  663,  665.) 

BANE — Crime  of  Receiving  Deposits  After  Insolvency. — The 
receipt  of  a  deposit  by  an  employt-  of  an  incorporated  insolvent  bank 
is  not  the  act  of  the  president  or  other  officer  having  authority  over 
the  employe.  The  receipt,  in  law,  is  by  the  corporation  itself, 
(p.  665.) 

BANK,  PRESIDENT  OF— Indictment  for  Receiving  Deposit 
After  Insolvency. — An  indictment  alleging  that  the  accused  was  the 
president  of  an  incorporated  bank,  and  that  he,  by  and  through  the 
receiving  teller,  feloniously  received  a  deposit  knowing  the  bank  to 
be  insolvent,  does  not  charge  the  accused  with  any  offense  under  a 
statute  providing  that  every  officer  or  agent  of  a  bank  "who  receives 
any  deposits,  knowing"  that  the  bank  is  insolvent,  shall  be  guilty  of 
embezzlement,     (pp.  663,  665.) 

Original  proceeding  in  habeas  corpus.  From  the  return 
of  the  writ  it  appeared  that  the  petitioner,  T.  B.  Rickey,  was 
in  custody  of  the  sheriff  upon  a  bench  warrant  issued  upon 
the  following  indictment: 

"The  above-named  T.  B.  Rickey  is  accused  by  the  grand 
jury  of  Nye  county,  State  of  Nevada,  by  this  indictment, 
found  this  nineteenth  day  of  March,  A.  D.  1908,  of  a  felony, 
to  wit,  the  crime  of  embezzlement,  committed  as  follows: 
That  on  the  twenty-first  day  of  October,  A.  D.  1907,  and 
before  the  finding  of  this  indictment,  the  above-named  de- 
fendant, T.  B.  Rickey,  then  being  an  officer,  to  wit,  the  presi- 
dent of  the  State  Bank  and  Trust  Company,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Nevada,  and  which  said  corporation  was  en- 
gaged in  a  general  banking  business,  and  having,  owning, 
and  conducting  a  bank  in  the  town  of  Tonopah,  Nye  county, 
Nevada,  knowingly,  unlawfully,  and  feloniously,  by  and 
through  one  John  Doe,  whose  true  name  is  unknown  to  this 
grand  jury,  he,  the  said  John  Doe,  then  and  there  being  or 
acting  as  the  receiving  teller  of  said  bank  for  and  on  behalf 
and  under  the  authority  of  the  officers  of  the  said  the  State 
Bank  and  Trust  Company,  and  of  the  said  defendant,  T.  B. 
Rickey,  as  an  officer,  to  wit,  as  president  of  the  said  com- 
pany, did  receive  of  and  from  one  Peter  Hertel  a  certain 
sum  of  money,  to  wit,  two  hundred  dollars,  lawful  money  of 
the  United  States  of  America,  which  said  money  was  then 
and  there  the  property  of  said  Peter  Hertel,  and  which  said 
sum  of  money  was  then  and  there  received  of  and  from  the 
said  Peter  Hertel  by  the  said  T.  B.  Rickey,  as  an  officer,  to 
wit,  as  president  of  the  said  the  State  Bank  and  Trust  Com- 
pany, acting  by  and  tlirough  the  said  John  Doe  as  receiving 
teller  of  said  bank  as  aforesaid,  as  a  general  deposit  in  said 
bank,  the  said  corporation,  the  State  13ank  and  Trust  Com- 
pany, then  and  there  being  insolvent,  and  he,  the  said  de- 
fendant, T.  B.  Rickey,  then  and  there  knowing  that  the  said 
corporation,  the   State  Bank  and  Trust  Company,  was  in- 


Jan.  1909.]  Ex  parte  Eickey.  653 

solvent.  Contrary  to  the  form,  force,  and  effect  of  the  stat- 
ute,"  etc. 

The  Nevada  statute  penalizing  the  act  of  receiving  deposits 
by  an  insolvent  banker  is  as  follows: 

"Section  1.  Every  officer,  agent,  teller  or  clerk  of  any 
bank,  and  every  individual  banker,  or  agent,  teller  or  clerk 
of  any  individual  banker,  who  receives  any  deposits,  know- 
ing that  such  bank,  or  association  or  banker  is  insolvent,  shall 
be  guilty  of  embezzlement. 

*'Sec.  2.  Every  person,  officer,  agent,  teller  or  clerk  con- 
victed under  the  provisions  of  this  act  shall  be  imprisoned  in 
the  state  prison  for  not  less  than  one  nor  more  than  fifteen 
years":  Stats.  1907,  p.  414,  c.  189. 

James  F.  Peck  and  W.  B.  Pittman,  for  the  petitioner. 

R.  C.  Stoddard,  attorney  general,  L.  B.  Fowler,  deputy 
attorney  general,  P.  A.  McCarran,  district  attorney  of  Nye 
county,  and  E.  E.  Roberts,  district  attorney  of  Ormsby 
county ,  for  the  state. 

**  Per  CURIAM.  As  counsel  for  the  state  and  petitioner 
w^ere  practically  agreed  upon  the  scope  of  the  inquiry  upon 
habeas  corpus,  we  shall  not  at  this  time  enter  into  an  extended 
discussion  of  the  question.  Suffice  it  to  say  that  where,  as 
in  the  petition  in  this  case,  it  is  claimed  upon  the  part  of 
petitioner  that  the  *^  indictment  does  not  allege  an  offense 
known  to  the  law,  and  it  is  admitted  by  the  state  that  the 
true  facts  are  stated  in  the  indictment,  it  becomes  the  duty 
of  the  court  to  consider  the  question  thus  presented;  and,  if 
the  facts  so  alleged  and  admitted  as  true  and  complete  do 
not  'constitute  an  offense  known  to  the  law,  then  the  defend- 
ant is  entitled  to  his  discharge.  The  authorities  supporting 
this  view,  especially  those  based  on  constitutional  and  statu- 
tory provisions  like  ours,  are  numerous,  and  apparently  with- 
out conflict. 

As  was  said  in  Re  Corryell,  22  Cal.  178,  quoted  in  Ex  parte 
Kearny,  55  Cal.  212:  "The  court  derives  its  jurisdiction  from 
the  law,  and  its  jurisdiction  extends  to  such  matters  as  the 
law  declares  criminal,  and  none  other;  and,  when  it  under- 
takes to  imprison  for  an  offense  to  which  no  criminality  is 
attached,  it  acts  beyond  its  jurisdiction." 

Chief  Baron  Gilbert  said:  "If  the  commitment  be  against 
law,  as  being  made  by  one  who  had  no  jurisdiction  of  the 
cause,  or  for  a  matter  for  which  by  law  no  man  ought  to  be 
punished,  the  court  are  to  discharge":  Bacon's  Abridgment, 
Habeas  Corpus,  B.  10. 

Lord  Hale  says:  "If  it  appear  by  the  return  of  the  writ 
that  the  party  be  wrongfully  committed,  or  by  one  that  hath 
not  jurisdiction,  or  for  a  cause  for  which  no  man  ought  not  to 
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be  imprisoned,  he  shall  be  discharged  or  bailed":  Hale's 
P.  C.  144.  See,  also.  Ex  parte  Prince,  27  Fla.  196,  26  Am. 
St.  Rep.  67,  9  South.  659;  Ex  parte  Goldman  (Cal.  App.), 
88  Pac.  819 ;  Ex  parte  Maier,  103  Cal.  476,  42  Am.  St.  Rep. 
129,  37  Pac.  402;  Ex  parte  Harrold,  47  Cal.  129;  Ex  parte 
McNulty,  77  Cal.  164,  11  Am.  St.  Rep.  257,  19  Pac.  237 ;  In 
re  Buell,  3  Dill.  116,  Fed.  Cas.  No.  2102;  In  re  Farez,  7 
Blatchf.  34,  Fed.  Cas.  No.  4644;  2  Freeman  on  Judgments, 
4th  ed.,  622;  21  Cye.  302;  Hurd  on  Habeas  Corpus,  2d  ed., 
c.  6,  p.  324 ;  Church  on  Habeas  Corpus,  2d  ed.,  p.  344  et  seq. ; 
Nev.  Const.,  art.  1,  sec.  5 ;  Comp.  Laws,  3744,  3762. 

At  the  threshold  of  the  consideration  of  the  indictment  we 
are  confronted  with  the  following  allegations  of  fact:  The 
indictment  charges  specifically  the  physical  receipt  of  the 
deposit  by  one  John  Doe,  then  being  or  acting  as  the  receiv- 
ing ^®  teller  of  the  State  Bank  and  Trust  Company,  a  corpo- 
ration, acting  for  and  on  behalf  of,  and  under  the  authority 
of,  the  officers  of  said  bank,  and  of  the  said  defendant,  T.  B. 
Rickey,  as  an  officer,  to  wit,  the  president  of  said  company; 
that  at  the  time  of  the  receipt  of  the  deposit  the  said  bank 
w^as  insolvent,  and  that  the  said  defendant  then  and  there 
knew  that  the  said  bank  was  insolvent.  The  indictment  fur- 
ther charges  that  the  defendant  received  the  deposit  as  an 
officer,  to  wit,  as  president  of  said  bank  by  and  through  the 
receiving  teller  as  aforesaid.  This  allegation,  it  is  conceded, 
is  a  conclusion  of  law  based  upon  the  facts  above  stated.  It 
will  therefore  appear  from  the  indictment  that  the  defendant 
is  not  charged  directly  with  receiving  the  deposit,  in  the  lan- 
guage of  the  statute,  as  in  the  cases  of  the  other  indictments 
returned  against  the  defendant  in  the  counties  of  Ormsby  and 
Esmeralda,  involved  in  the  cases  recently  determined.  The 
receiving  teller  is  not  charged  with  knowledge  that  the  bank 
was  insolvent  at  the  time  of  the  receipt  by  him.  Hence,  no 
question  is  or  could  be  presented,  nor  has  any  contention  been 
made,  that  the  indictment  charges  the  defendant  with  being 
an  accessory  before  the  fact:  State  v.  Yetzer,  97  Iowa,  438, 
66  N.  W.  737. 

The  indictment  further  presents  the  case  of  an  incorporated 
bank  receiving  the  deposit,  and  not  that  of  an  individual 
banker  or  partnership  receiving  a  deposit  through  his  or  their 
personal  agent.  Without  going  into  a  more  minute  analysis 
of  the  indictment,  we  will  consider  it  from  the  position,  in 
reference  thereto,  taken  by  counsel  in  the  case. 

The  contention  of  counsel  for  the  state  may  be  gathered 
from  the  following  excerpt  taken  from  their  opening  brief: 
"We  contend  that  notwithstanding  the  fact  that  the  Missouri 
and  like  statutes  make  it  a  crime  for  an  officer  of  an  insolvent 
bank  to  receive  or  accept,  or  assent  to  the  reception  of,  a  de- 
posit, knowing  the  bank  to  be  insolvent,  under  the  Nevada 
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statute  the  receipt  of  a  deposit  by  an  employe  of  an  insolvent 
bank  is  the  act  of  the  president  or  other  officer,  having  the 
authority  over  the  employe;  and,  although  the  statute  could 
have  been  differently  framed,  it  is  not  necessary  that  the 
words  'accept'  or  'assent'  be  therein  embodied  in  order  to 
^^  convict  under  the  same  state  of  facts,  as  in  the  Darrah 
case." 

The  Darrah  case,  referred  to  in  the  brief  for  the  state  (State 
V.  Darrah,  152  Mo.  522,  54  S.  W.  226),  quotes  the  constitu- 
tional provision  of  that  state  which  is  as  follows :  "  It  shall  be 
a  crime,  the  nature  and  punishment  of  which  shall  be  pre- 
scribed by  law,  for  any  president,  director,  manager,  cashier 
or  other  officer  of  any  banking  institution,  to  assent  to  the 
reception  of  deposits,  or  the  creation  of  debts  by  such  banking 
institution,  after  he  shall  have  had  knowledge  of  the  fact  that 
it  is  insolvent  or  in  failing  circumstances;  and  any  such  of- 
ficer, agent  or  manager  shall  be  individually  responsible  for 
such  deposits  so  received,  and  all  such  debts  so  created  with 
his  assent." 

By  the  statute  of  Missouri  (Ann.  Stats.  1906,  sec.  1945), 
passed  in  pursuance  of  the  foregoing  constitutional  mandate, 
it  is  provided:  ''If  any  president,  director,  manager,  cashier 
or  other  officer  of  any  banking  institution,  or  the  owner, 
agent,  or  manager  of  any  private  bank  or  banking  institu- 
tion, doing  business  in  this  state,  shall  receive  or  assent  to 
the  reception  of  any  deposit  of  money  or  other  valuable  thing 
in  such  bank  or  banking  institution,  ....  after  he  shall 
have  had  knowledge  of  the  fact  that  such  banking  institu- 
tion or  the  owner  or  owners  of  any  such  private  bank  is  in- 
solvent or  in  failing  circumstances,  he  shall  be  deemed  guilty 
of  larceny,  and  upon  conviction  thereof  shall  be  punished," 
etc. 

Counsel  for  the  state  in  their  brief  lay  stress  upon  the  fol- 
lowing instruction,  given  by  the  trial  court  in  the  Darrah 
case,  which  instruction,  upon  appeal,  was  found  not  to  be 
subject  to  the  objections  interposed  against  it:  "If  the  jury 
believe  from  the  evidence  that  on  July  10,  1893,  the  witness 
Christina  Voight  did  deposit  in  the  Kansas  City  Safe  Deposit 
and  Savings  Bank,  a  banking  institution  doing  business  in  the 
state  of  ]\Iissouri,  at  the  county  of  Jackson,  three  hundred 
dollars,  or  any  part  thereof,  of  the  value  of  thirty  dollars 
or  more,  lawful  money  of  the  United  States,  of  the  money 
and  property  of  the  witness  Christina  Voight,  and  shall  fur- 
ther believe  from  the  evidence  that  the  said  deposit  was  not 
taken  and  received  by  the  defendant  himself,  but  was  taken 
and  received  by  some  other  ®^  person,  but  that  such  person 
was  then  and  there  in  the  employ  of  the  said  Kansas  City 
Safe  Deposit  and  Savings  Bank,  and  acting  under  the  di- 
rection and  control  of  the  defendant  in  said  employment, 
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and  that  such  other  person  had  general  p(>wer  and  authority 
from  the  defendant  to  receive  deposits  of  money  into  said 
bank,  and  that  said  bank  was  then  and  there  in  failing- cir- 
cumstances, and  the  defendant  had  knowledge  that  said  bank 
was  there  and  then  in  failing  circumstances,  they  will  find 
the  defendant  guilty  as  charged."  The  only  objections  made 
against  this  instruction  were  "that  the  jury  were  not  therein 
required  to  find  that  the  offense  charged  was  committed  in 
Jackson  county,  nor  was  it  required  to  find  from  the  evidence 
that  the  defendant  was  an  ofiicer  of  the  Kansas  City  Safe 
Deposit  and  Savings  Bank."  The  court,  after  stating  that 
the  instructions  should  be  taken  as  a  whole,  that  instruction 
No.  2  cured  the  objection  in  question,  and  further,  that  the 
evidence  touching  the  points  of  the  objection,  including  the 
admissions  of  the  defendant  himself,  was  without  conflict, 
remarked:  "Under  such  circumstances  the  fact  that  this  in- 
struction was  not  explicit  in  the  particulars  mentioned  as  it 
might  have  been  could  not  possibly  have  injured  the  de- 
fendant. ' '  In  considering  the  force  of  the  instruction  it  must 
be  borne  in  mind  that  Darrah  was  doubtless  being  prose- 
cuted under  an  indictment  charging  him  with  the  crime  of 
assenting  to  the  reception  of  the  deposit.  While  it  does  not 
appear  in  the  opinion  what  the  form  of  the  indictment  Avas, 
it  is  indicated  from  instruction  No.  2,  which  uses  this  lan- 
guage: "The  court  instructs  the  jury  that  if  you  shall  be- 
lieve from  the  evidence  that  the  defendant  ....  did  then 
and  there  unlawfully  and  feloniously  assent  to  the  taking 
and  receiving  on  deposit  in  said  banking  institution,  .... 
you  will  find  the  defendant  guilty."  If  it  be,  as  contended 
by  counsel  for  petitioner,  that  under  the  Missouri  statute  the 
assenting  to  the  reception  of  a  deposit  under  the  conditions 
named  in  the  statute  is  a  separate  and  distinct  offense  from 
the  unlawful  reception  of  such  deposit,  then  instruction  No. 
3  would  be  in  consonance  with  the  character  of  the  action 
in  which  it  was  given,  and  would  throw  little,  if  any,  light 
on  the  question  now  before  us  for  consideration.  That  the 
^^  supreme  court  of  Missouri  holds  that  the  receiving  and  the 
assenting  to  the  reception  of  a  deposit,  under  conditions  named 
in  the  statute,  are  separate  and  distinct  offenses,  is  clear  from 
the  decisions  of  that  state. 

In  State  v.  Sattley,  131  Mo.  464,  33  S.  W.  41,  the  defendant 
Sattley  was  convicted  for  his  connection  with  the  receipt  of 
the  same  deposit  that  Darrah  was  charged  with  having  as- 
sented to  the  reception  of  in  the  case  of  State  v.  Darrah,  152 
Mo.  522,  54  S.  W.  226.  The  indictment  in  the  Sattley  case 
was  in  three  counts;  the  first  charging  him  with  the  receipt 
of  the  deposit,  the  second  his  assenting  to  its  reception,  and 
the  third  his  assent  to  the  creation  ojp  the  debt  knowing  at 
the  time  of  the  insolvency  of  the  bank.     "The  defendant 
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Sattley  was  present  when  the  money  was  received  and  the 
obligation  issued,  and  himself  signed  the  certificate  of  de- 
posit as  cashier  of  the  bank."  It  was  urged  upon  the  ap- 
peal that  the  judgment  of  conviction  should  be  reversed 
because  "the  jury  rendered  a  general  verdict  of  guilty  and 
did  not  specify  the  count."  The  court,  in  considering  this 
objection,  said:  *'The  evidence  shows  but  one  transaction,  the 
receipt  of  the  deposit  and  the  issuing  of  the  certificate  of 
deposit.  When  the  several  offenses  charged  in  the  different 
counts  of  indictment,  though  distinct  in  law,  spring  out  of 
one  and  the  same  transaction,  or  are  so  connected  in  their 
facts  as  to  make  them  parts  of  one  transaction,  the  defend- 
ant cannot  be  prejudiced  by  the  joinder,  and  the  court  will 
not  compel  an  election,  and  will  sustain  a  general  verdict: 
1  Bishop  on  Criminal  Procedure,  sec.  457,  note  3,  and  sees. 
458,  459 ;  State  v.  Testerman,  68  Mo.  408 ;  State  v.  Core,  70 
Mo.  491;  State  v.  Noland,  111  Mo.  473,  19  S.  W.  715." 

In  State  v.  Wells,  134  Mo.  238,  35  S.  W.  615,  it  appears  that 
the  defendant  Wells  was  indicted  for  receiving,  as  cashier,  a 
deposit  of  fifty  dollars  knowing  of  the  bank's  insolvency.  On 
the  trial  "it  was  shown  beyond  controversy  by  the  state  that 
the  defendant  was  not  in  the  bank  at  the  time  the  deposit  was 
received;  but,  on  the  contrary,  it  was  received  and  accepted 
by  another  employe  of  the  bank  by  the  name  of  Fin.  Downs, 
a  bookkeeper  in  the  employment  of  the  bank."  Considering 
this  state  of  facts,  the  court  said:  "It  will  be  observed  that 
^'^  the  statute  is  in  the  disjunctive,  and  under  its  terms  it  is 
an  offense  for  any  officer  designated  to  receive  a  deposit  into 
the  bank  after  he  shall  have  knowledge  of  its  insolvency;  and 
it  is  likewise  an  offense  for  such  officer  to  assent  to  the  recep- 
tion of  a  deposit  under  these  circumstances:  State  v.  Batson, 
31  Mo.  343 ;  State  v.  West,  21  Mo.  App.  309.  It  must  be  fur- 
ther noticed  that  the  indictment  charges  only  that  defendant, 
as  cashier  of  said  bank  at  Willow  Springs,  received  the  de- 
posit. It  is  nowhere  alleged  that  he  assented  to  the  reception 
of  the  deposit.  It  is  one  thing  to  receive  the  deposit;  an- 
other to  assent  to  receiving  it.  Though  each  is  an  offense, 
they  are  not  one  and  the  same  offense ;  and  a  charge  in  an  in- 
dictment that  the  defendant  received  a  deposit  knowing  the 
bank  was  insolvent  is  not  sustained  by  proof  of  assenting 
only.  Had  the  proof  shown  that  defendant  was  cashier,  and 
knowingly  assented  to  the  reception  of  the  deposit  by  Downs, 
the  bookkeeper,  he  could  not  have  been  convicted  under  this 
indictment,  which  only  charges  a  reception  by  defendant  of 
the  deposit.  This  is  a  criminal  prosecution  for  a  felony,  and 
the  state  must  establish  the  crime  charged  in  its  indictment, 
and  not  another,  though  kindred,  crime.  As  the  evidence  did 
not  tend  to  prove  reception  of  the  deposit,  it  presents  a  case 
of  total  failure  of  proof,  and  the  court  should  have  directed 

Am.  St.  Kep.,  Vol.  135 — 43 


658  135  American  State  Reports.  [Nevada^ 

an  acquittal.  The  attorney  general  has  suggested  that  per- 
haps the  judgment  might  be  affirmed  on  the  principle  an- 
nounced in  the  Sattley  case The  distinction  between 

the  cases  is  obvious.  In  Sattley 's  case  it  was  shown  beyond 
peradventure  that  the  teller  who  received  Mrs.  Voight's- 
money  was  under  the  direction  and  control  of  Sattley,  and 
had  authority  from  Sattley  to  receive  the  deposit,  and  that 
Sattley  himself  signed  the  time  certificate  of  deposit,  and  the 
indictment  contained  three  counts:  the  first  charging  the  re- 
ception of  the  money,  the  second  his  assent  to  its  recep- 
tion, and  the  third  his  assent  to  the  creation  of  the  debt 
knowing  at  the  time  of  the  insolvency  of  the  bank." 

Counsel  for  the  state  particularly  direct  our  attention  to 
the  ease  of  McClure  v.  People,  27  Colo.  358,  61  Pac.  612.  The 
defendant  in  this  case  was  convicted  of  a  statutory  larceny, 
upon  an  information  charging  that,  as  president  of  the  Bank 
^^  of  Rico,  a  corporation,  **he  received  and  assented  to  the 
reception  of  a  certain  deposit  in  said  bank,  knowing  at  the 
time  that  the  institution  was  then  insolvent."  The  statute 
of  Colorado  under  which  this  conviction  was  had  provides: 
"If  any  banker  or  any  president,  director,  manager,  cashier 
or  other  officer  ....  of  any  ....  bank  ....  shall  receive 
or  assent  to  the  reception  of  any  deposit  ....  in  such  bank 
....  after  he  shall  have  full  knowledge  that  such  bank 
.  ...  is  insolvent,  he  shall  be  deemed  guilty  of  larceny": 
Sess.  Laws  Colo.  1885,  p.  50;  1  Mills'  Ann.  Stats.,  see.  222. 
It  was  contended  by  counsel  for  defendant  in  that  case  that 
the  information  was  double;  "that  the  receiving  of  a  deposit 
in  the  circumstances  named  in  the  statute,  and  the  assenting 
to  its  reception  another  and  distinct  offense,  and  that, 
while  the  two  may  be  separately  set  forth  in  the  same  in- 
formation, it  is  improper  to  combine  them  in  one  count." 
After  reviewing  many  authorities,  including  the  Missouri 
cases,  supra,  the  court  expressed  its  conclusion  upon  the 
point  raised  as  follows:  "We  are  of  the  opinion  that  where, 
as  in  the  information  here,  the  receiving  of  a  deposit  and  the 
assenting  thereto  are  charged  as  having  been  done  by  the 
same  person,  at  the  same  time,  and  relate  to  the  same  trans- 
action, and  the  punishment  for  both  or  either  is  the  same, 
they  may  be  combined  in  one  count,  and  together  constitute 
but  one  complete  offense,  for  which  there  can  be  but  one 
punishment.  In  other  words,  where  two  or  more  acts,  stated 
in  the  statute  disjunctively,  either  of  which  is  an  offense  by 
itself,  if  done  by  different  persons  or  at  diff'erent  times,  when 
done  by  tlie  same  person,  and  at  the  same  time,  and  relate 
to  the  same  transaction,  and  are  followed  by  the  same  pen- 
alty, they  may  be  united  in  one  count  of  an  indictment  or 
information  as  constituting  but  one  offense."  It  will  there- 
fore be  seen  that  the  Colorndo  court  did  not  hold,  nor  inti- 
mate, that  the  receiving  and  assenting  to  the  reception  under 
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the  statute  were  one  and  the  same  offense,  but  distinctly  held 
that  "either  of  which  is  an  offense  by  itself,  if  done  by  dif- 
ferent persons  or  at  different  times";  that  only  in  a  case 
where  the  receiving  and  assenting  "were  done  by  the  same 
person,  and  at  the  same  time,  and  relate  to  the  same  trans- 
action," could  the  two  offenses  be  united  in  one  ^^  count  of 
an  indictment  or  information.  While  this  case  was  reversed 
on  other  grounds,  it  clearly  appears  from  the  opinion  that 
had  the  defendant's  conviction  been  sustained,  it  would  have- 
been  upon  that  portion  of  the  information  which  charged 
him  with  assenting  to  the  reception  of  the  deposit.  The  court,, 
after  reciting  the  fact  that  the  person  who  took  the  deposit 
was  an  employe  of  the  bank  and  authorized  to  receive  de- 
posits, and  after  considering  the  relation  of  the  defendant  to* 
the  bank  as  its  president,  said:  "By  such  conduct  he  clearly 
assented  to  the  reception  of  deposits.  It  was  not  essential  to 
a  conviction  that  he  should  assent  to  this  particular  deposit, 
or  that  he  should  have  acquiesced  in  its  reception  after  he  had 
obtained  actual  knowledge  after  it  had  been  made.  His  recog- 
nition of  the  general  authority  of  the  teller  to  receive  deposits, 
without  taking  any  steps  to  prevent  such  action,  after  he 
knew,  or  in  law  is  charged  with  knowledge  of  insolvency,  is 
an  assent  to  the  reception  of  this  deposit:  State  v.  Sattley, 
131  Mo.  464,  33S.  W.  41." 

The  case  of  State  v.  Warner,  60  Kan.  94,  55  Pac.  342,  was 
a  case  involving  the  conviction  of  the  president  of  a  banking 
corporation.  The  indictment  contained  eleven  counts,  upon 
four  of  which  he  was  convicted.  Considering  that  case,  the 
court  said:  "The  charges  contained  in  the  counts  of  the  in- 
formation under  which  the  conviction  was  had  were  all  that 
the  defendant  accepted  and  received  on  deposit  the  several 
items  described.  It  must  be  borne  in  mind  that  the  Baxter 
Bank  was  a  corporation.  The  connection  of  the  appellant 
with  it  was  that  of  an  officer.  He  is  not  charged  with  being 
the  owner.  The  other  persons  connected  with  the  bank  were 
its  officers  and  employes.  Possibly  a  private  banker,  who 
employed  clerks  and  servants  to  receive  deposits,  might  be 
bound  even  in  a  criminal  case  where  their  possession  immedi- 
ately became  his,  but  the  statute  as  framed  seems  to  denounce 
its  penalties  against  the  individual  who  shall  take  deposits 
into  the  bank  when  he  knows  it  to  be  insolvent,  and  also 
against  all  others  who  knowingly  permit  or  connive  at  their 
reception.  In  the  case  of  State  v.  Wells,  134  Mo.  238,  35  S. 
W.  615,  construing  a  Missouri  statute  making  it  a  larceny  for 
an  officer  of  a  banking  institution  to  receive  or  assent  to  the 
^"^  reception  of  a  deposit,  it  was  held  by  the  supreme  court  of 
that  state  that  a  charge  that  the  defendant  received  a  deposit 
knowing  the  bank  to  be  insolvent  was  not  sustained  by  the 
proof  of  his  assenting  only,  and  that,  as  the  evidence  did  not 
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tend  to  prove  the  reception  of  the  deposit,  there  was  a  total 
failure  of  proof.  Whether  the  evidence  given  at  the  trial  in 
this  case  was  sufficient  to  uphold  a  charge  against  the  defend- 
ant of  having  permitted  or  connived  at  the  receipt  of  the 
deposits  we  need  not  decide.  The  charge  is  that  he  accepted 
and  received.  The  word  'accepted'  implies  that  the  bank 
received,  and  that  he  agreed  and  assented  to  the  reception. 
He  could  not  accept  without  at  least  knowing  what  was 
received.  The  proof  being  insufficient  to  sustain  the  convic- 
tion under  these  counts  of  the  information,  the  motion  for  a 
new  trial  should  have  been  sustained. ' ' 

The  case  of  State  v.  Cadwell,  79  Iowa,  432,  44  N.  W.  700, 
cited  by  counsel  for  the  state,  is  a  case  of  individual  bank- 
ers. The  two  defendants  were  the  owners  and  managers  of 
two  banks  in  the  state  of  Iowa.  The  Iowa  statute  (Laws 
1880,  p.  148,  c.  153)  provided  "that  no  bank,  banking-house, 
....  firm,  company,  corporation  or  party  engaged  in  bank- 
ing, ....  or  deposit  business  shall  accept  or  receive  on 
deposit,  ....  any  moneys,  ....  when  such  bank,  banking- 
house,  ....  firm  or  party  is  insolvent,"  and  that  "if  any 
such  bank,  banking-house,  ....  firm  ....  or  party  shall 
receive  or  accept  on  deposit,  any  such  deposit  as  aforesaid, 
when  insolvent,  any  officer,  director,  cashier,  manager,  mem- 
ber, party  or  managing  party  thereof,  knowing  of  such  in- 
solvency, who  shall  knowingly  receive  or  accept,  be  accessory 
to,  or  permit  or  connive  at,  the  receiving  or  accepting  on 
deposit  therein,  or  thereby,  any  such  deposits  as  aforesaid, 
shall  be  guilty  of  a  felony,"  etc.  In  this  case  "at  the 
time  the  deposit  in  question  was  received  one  John  X.  Aleck 
was  cashier  of  defendant's  bank  at  Logan,  and  issued  the 
certificate,  and  at  the  time  neither  of  the  defendants  was 
present.  The  certificate  against  the  objection  of  the  de- 
fendants was  admitted  in  evidence,  and  the  ruling  is  made 
a  ground  of  complaint  here.  A  specific  ground  of  complaint 
in  the  argument  is  that  the  defendants  were  ^^  indicted  for 
receiving  the  deposit,  and  it  is  not  competent  to  show  on 
the  trial  that  the  money  was  received  by  another  other  than 
the  defendants  personally.  We  think  no  such  rule  has  ever 
been  held  by  a  court  of  last  resort.  On  the  contrary,  a  gen- 
eral and  well-recognized  rule  is  that  if  a  person  does  the  act 
constituting  the  offense  through  the  agency  of  another,  the 
act  is  his,  and  it  is  not  necessary  to  aver  the  agency  in  the 
indictment.  It  may  be  charged  directly  as  his  act,  and  proof 
that  he  did  the  act  through  the  agency  of  another  will  sus- 
tain a  conviction It  is  further  said  in  this  connec- 
tion that  the  defendants  are  not  charged  with  permitting  or 
conniving  at  the  receiving  of  the  deposit,  but  with  receiving 
it  themselves,  and  that  under  the  averments  of  the  indict- 
ment the  proof  as  to  Aleck's  receiving  the  money  are  not 
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admissible.  The  rule  above  announced  is  conclusive  of  this 
question.  The  defendants  are  indicted  as  a  firm  of  bankers, 
and  as  such  they  are  charged  with  receiving  the  money ;  and  it 
is  entirely  immaterial  whether  they  received  it  in  person  or 
through  their  cashier.  In  law,  if  they  permitted  him  to  do 
it  for  them,  they  did  it  themselves." 

In  the  foregoing  case  the  law  of  principal  and  agent  is 
clearly  involved.  The  bank  was  not  the  property  of  a  corpo- 
ration, as  in  the  case  at  bar,  but  that  of  a  partnership.  When 
a  deposit  was  received  into  such  bank  it  became  the  property, 
of  the  defendant  partners.  As  individual  owners  of  the  bank 
they  were  principals  in  all  transactions  of  the  bank,  and  the 
act  of  their  cashier  was  in  law  their  own  act.  This  case  can 
have  no  bearing  upon  the  question  under  consideration  here, 
unless  the  legal  status  of  principal  and  agent  exists  between 
the  president  and  the  receiving  teller  of  an  incorporated  bank. 
In  all  of  the  cases  where  a  private  banker  or  members  of  a 
partnership  conducting  a  private  bank  have  been  convicted  of 
a  violation  of  law  for  receiving  deposits  after  the  bank  had 
become  insolvent,  it  clearly  appears  that  the  receipt  by  the 
agent  was  in  law  the  receipt  of  the  principal.  Hence  the 
principal,  or  principals,  in  such  cases  come  within  the  direct 
provisions  of  the  statute. 

If  in  this  case  it  appeared  from  the  indictment  that  Eickey 
was  a  private  banker,  conducting  the  bank  in  question,  then, 
^"  as  a  matter  of  law,  the  receipt  of  a  deposit  by  the  receiving 
teller  of  his  bank  would  be  a  receipt  by  himself,  because  he 
would  be  the  principal  and  the  teller  the  agent,  and  the 
deposit  when  received  would  be  his  private  property.  Such 
is  not  the  case  of  an  incorporated  bank.  The  corporation  is 
an  artificial  person,  a  distinct  legal  entity :  Edwards  v.  Car- 
son AV.  Co.,  21  Nev.  469,  34  Pac.  381.  The  deposits  received 
into  such  bank  became  the  propertv  of  the  corporation : 
Smith's  Cash  Store  v.  First  Nat.  Bank,  149  Cal.  32,  84  Pac. 
663,  5  L.  R.  A.,  N.  S.,  870.  The  corporation  is  the  prin- 
cipal, and  its  officers  are  its  agents.  Both  the  president  and 
the  receiving  teller,  acting  within  the  scope  of  their  author- 
ity, are  agents  of  the  same  principal,  and,  hence  are  not 
agents  of  each  other:  10  Cyc.  771.  772,  831.  The  president 
of  a  bank  may,  or  may  not,  under  the  by-laws,  or  by  au- 
thority conferred  by  the  board  of  trustees  or  directors,  have 
larger  powers  than  a  receiving  teller,  for  example,  and  may 
even  have  direction  and  control  over  his  acts ;  but  this  is 
not  because  he  is  a  principal  in  any  legal  sense  of  the  word. 
His  acts,  within  the  scope  of  his  powers,  are  the  acts  of  the 
corporation,  the  real  principal.  As  an  individual,  the  presi- 
dent can  exercise  no  legal  power  or  control. 

Concerning  the  ordinary  powers  of  the  president  of  a  cor- 
poration, Cook,  in  his  work  on  Stock  and  Stockholders  and 
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Corporation  Law,  716,  says:  "The  general  rule  is  that  the 
president  cannot  act  or  contract  for  the  corporation  any  more 
than  any  other  one  director.  The  question  has  frequently 
been  before  the  courts,  and  many  decisions  have  been  ren- 
dered in  regard  to  it.  The  question  seems  to  have  arisen  in 
many  forms,  and  the  great  weight  of  authority  holds  that  a 
president  has  no  inherent  power  to  represent  or  contract  for 
the  corporation.  His  duties  are  confined  to  presiding  and 
voting  as  a  director." 

Judge  Thompson,  one  of  the  most  eminent  authorities  upon 
corporation  law,  and  author  of  the  chapter  on  Corporations  in 
the  Cyclopedia  of  Law  and  Procedure,  says:  "The  president 
of  a  private  corporation  is,  as  the  term  implies,  the  presiding 
officer  of  its  board  of  directors  and  of  its  shareholders  when 
convened  in  general  meeting.  The  office  itself,  however,  con- 
fers no  power  to  bind  the  corporation  or  control  its  property. 
loo  The  president's  power  as  an  agent  must  be  sought  in  the 
organic  law  of  the  corporation,  in  a  delegation  of  authority 
from  it,  directly  or  through  its  board  of  directors,  formally 
expressed  or  implied  from  a  habit  or  custom  of  doing  busi- 
ness": 10  Cyc.  903.  "The  appointment  of  the  president  of 
a  corporation  to  the  office  of  general  superintendent  or  mana- 
ger necessarily  invests  him  with  the  powers  incident  to  that 
office  or  agency":  10  Cyc.  909. 

But  whether  acting  strictly  as  president  or  in  the  added 
capacity  of  general  manager,  he  is  the  agent  of  the  corpora- 
tion, and  not  a  principal.  Referring  specifically  to  the  powers 
of  a  bank  president,  the  following  is  from  5  Cyc.  468:  "In 
some  cases  a  president  receives  only  a  nominal  salary,  is  ex- 
pected to  devote  only  a  portion  of  his  time  to  the  business, 
and  is  not  required  to  exercise  the  same  degree  of  care  and 
foresight  as  a  president  who  is  the  real  head  and  manager, 
and  who  possesses  all  the  authority  of  the  cashier.  He  may, 
however,  be  authorized  by  the  directors  to  do  anything  within 
the  authority  of  the  bank's  charter,  except  those  positive 
requirements  that  are  personal  and  cannot  be  delegated ;  but, 
when  he  goes  beyond  the  scope  of  his  usual  authority,  it  must 
be  shown  that  in  some  way  his  act  was  authorized  by  the 
directors. ' ' 

In  the  case  of  Wallace  v.  Lincoln  Savings  Bank,  89  Tenn. 
630,  24  Am.  St.  Rep.  625,  15  S.  W.  448,  the  court  said:  "Bank 
directors  are  not  "expected  to  give  their  whole  time  and  atten- 
tion to  the  business  of  the  company.  The  customary  method 
in  regard  to  such  associations  is  that  the  active  management 
and  responsible  custody  is  left  to  the  cashier,  and  other  agents 
selected  by  the  directors  for  that  purpose.  These  are  paid 
salaries,  demanding  their  skill  and  time  should  be  given  to 
the  duties  of  immediate  management.  As  a  rule,  the  cus- 
todian of  the  assets  is  the  cashier.     The  duty  of  directors 
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with  respect  to  sucli  is  to  supervise,  direct  and  control. 
These  agents,  though  usually  selected  by  the  directors,  are  not 
the  agents  of  the  directors,  but  agents  of  the  corporation : 
Morawetz  on  Private  Corporations,  552  et  seq.  The  neglect 
which  would  render  them  responsible  for  not  exercising  that 
control  and  direction  properly  must  depend  on  the  circum- 
stances ****  of  each  particular  case.  They  are  not  insurers 
of  their  fidelity,  and  they  are  not  liable  for  their  acts  on  any 
principle  of  the  law  of  agency." 

Under  the  indictment  in  this  case  the  actual  receipt  of  the 
deposit  was  by  the  receiving  teller ;  the  receipt  in  law  was  by 
the  corporation,  the  State  Bank  and  Trust  Company,  and  not 
by  the  defendant.  Clearly,  then,  we  think  the  indictment 
cannot  be  sustained  upon  the  doctrine  of  agency.  If  this  in- 
dictment can  be  sustained  at  all,  it  must  be,  as  we  view  it, 
upon  the  ground  that  the  defendant  is  charged,  in  effect,  with 
-assenting  to  the  reception  of  the  deposit  after  he  knew  the 
bank  was  insolvent.  This,  of  necessity,  involves  the  con- 
struction of  the  statute  itself.  Is  the  statute  broad  enough  to 
include  in  its  provisions  the  penalization  of  the  act  of  assent- 
ing to  the  reception  of  a  deposit  knowing  the  bank  to  be 
insolvent  ?  ' '  Every  officer,  agent,  teller  or  clerk  of  any  bank, 
....  who  receives  any  deposit  ....  knowing  that  such 
bank  is  insolvent  shall  be  guilty,  ....  is  the  language  of 
the  statute.  The  language  is  plain  and  unambiguous.  The 
personal  pronoun  "who"  has  for  its  antecedents,  the  words 
*' officer,  agent,  teller,  and  clerk."  The  word  "receives"  has 
a  well-understood  meaning:  Hallenbeck  v.  Getz,  63  Conn.  385, 
28  Atl.  519.  The  receiving  of  a  thing  and  the  assenting  to 
its  reception  are  two  separate  and  distinct  affairs.  The  one 
involves  an  affirmative  act;  the  other  is  mere  passive  acquies- 
cence: Cyc.  1110.  That  the  legislature  was  laboring  under 
no  misconception  of  the  ordinary  use  of  these  terms  is  evi- 
denced by  the  fact  that  upon  the  same  day  that  the  penal 
statute  was  passed  a  general  act  providing  for  the  incorpora- 
tion of  banks  was  passed,  section  11  of  which  act  provided: 
"It  shall  be  unlawful  for  any  president,  director,  manager, 
cashier,  or  other  officer,  to  assent  to  the  reception  of  deposits, 
after  he  shall  have  had  knowledge  of  the  fact  that  it  is  insol- 
vent, or  in  failing  circumstances Every  person  vio- 
lating the  provisions  of  this  section  shall  be  individually  re- 
sponsible for  such  deposits  so  received."  No  other  liability 
or  penalty  was  imposed  by  said  act.  "The  rule  is  cardinal 
and  universal  that  if  a  law  is  plain  and  unambiguous,  there 
is  no  room  for  construction  or  interpretation":  ^^*  Brown 
V.  Davis,  1  Nev.  409.  "When  the  language  of  a  statute  is 
plain,  its  intention  must  be  deduced  from  such  language,  and 
the  courts  have  no  right  to  go  beyond  it":  State  v.  Washoe 
County,  6  Nev.  104. 
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This  court  in  Ex  parte  Deidesheimer,  14  Nev.  311,  said: 
"Penal  laws  generally  prescribe  what  shall  or  shall  not  be 
done,  and  then  declare  the  consequences  of  a  violation  of 
either  requirement.  They  should  be  plainly  written,  so  that 
every  person  may  know  with  certainty  what  acts  or  omissions 
constitute  the  crime :  Bishop  on  Statutory  Crimes,  193 ;  Bec- 
caria  on  Crimes,  22,  45 ;  The  Schooner  Enterprise,  1  Paine, 

32,  Fed.  Cas.  No.  4499 And  in  United  States  v.  Wilt- 

berger,  5  Wheat.  76,  5  L.  ed.  37  (opinion  by  Chief  Justice 
Marshall),  the  court  says:  'It  has  been  said  that  although 
penal  laws  are  to  be  construed  strictly,  the  intention  of  the 
legislature  must  govern  in  their  construction.  That  if  a  ease 
be  within  the  intention,  it  must  be  considered  within  the  letter 
of  the  statute.  The  rule  that  penal  laws  are  to  be  con- 
strued strictly  is  perhaps  not  much  less  old  than  construc- 
tion itself.  It  is  founded  on  the  tenderness  of  the  law  for 
the  rights  of  individuals,  and  on  the  plain  principle  that 
the  power  of  punishment  is  vested  in  the  legislative,  not  in 
the  judicial,  department.     It  is  the  legislature,  not  the  court, 

which  is  to  define  a  crime  and  ordain  its  punishment 

The  intention  of  the  legislature  is  to  be  collected  from  the 
words  they  employ.  Where  there  is  no  ambiguity  in  the 
words,  there  is  no  room  for  construction.  The  case  must 
be  a  strong  one,  indeed,  which  would  justify  a  court  in  de- 
parting from  the  plain  meaning  of  the  words,  especially  in 
a  penal  act,  in  search  of  an  intention  which  the  words  them- 
selves do  not  suggest.  To  determine  that  a  case  is  within  the 
intention  of  a  statute,  its  language  must  authorize  us  to  say 
so ' :  See,  also,  Sedgwick  on  the  Construction  of  Statutory  and 
Constitutional  Law,  279  et  seq. :  Smith's  Commentaries,  746; 
Bishop  on  Statutory  Crimes,  192  et  seq."  Considering  the 
construction  of  a  penal  statute  in  the  case  of  State  v.  Wheeler, 
23  Nev.  143,  44  Pac.  430,  this  court  said:  "Being  penal, 
the  proviso  exempting  persons  from  the  operation  of  the 
law  should,  on  the  other  hand,  receive  a  liberal  interpreta- 
tion. Mr.  Bishop  states  the  rule  *^^  thus:  'While  the  parts 
of  a  penal  statute  which  subject  to  punishment  or  a  penalty 
are,  from  their  odious  nature,  to  be  construed  strictly,  those 
which  exempt  from  penal  consequences  will,  because  of  their 
opposite  character,  receive  a  liberal  interpretation ' :  Bishop  V, 
Written  Laws,  196,  226.  To  the  same  effect  are  Sutherland 
on  Statutory  Construction,  227;  Endlich  on  Interpretation  of 
Statutes,  332." 

In  addition  to  the  fact  that  Missouri,  Kansas,  and  Colorado 
courts  have  had  occasion  to  hold  that  the  receiving  and  the 
assenting  to  the  reception  of  a  deposit  knowing  the  bank  to  be 
insolvent  are  separate  and  distinct  offenses,  and  that  there  are 
no  decisions  to  the  contrary,  the  fact  that  most  of  the  states 
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which  have  passed  statutes  upon  the  subject  have  specifically, 
or  in  effect,  provided  that  assenting  to  the  reception  of  a 
deposit  under  the  conditions  named  in  the  statute  constitutes 
an  offense,  is  a  very  strong  intimation  at  least  that  these  law- 
making bodies  deemed  such  provisions  necessary  in  order  to 
penalize  officere  of  incorporated  banks,  who  probably  are 
mainly  responsible  for  the  condition  of  the  bank,  yet  do  not 
actually  participate  in  the  receipt  of  the  deposit.  A  brief 
reference  to  the  statutes  of  the  various  states  that  have  had 
occasion  to  consider  prosecutions  under  acts  making  it  a  crime 
to  receive  deposits  into  banks  after  they  are  known  to  be  insol- 
vent will  serve  to  show  the  difference  in  the  extent  of  their 
penal  provisions.  The  statutes  of  Nevada,  California  and 
Illinois  impose  a  penalty  on  those  who  "shall  receive"  the 
deposit;  that  of  Pennsylvania  on  those  who  shall  "take  and 
receive";  that  of  Wisconsin  on  those  who  shall  "accept  or 
receive";  the  statutes  of  Missouri  and  Colorado  on  those  who 
"shall  receive  or  assent  to  the  reception";  and  those  of  Iowa, 
Kansas,  Minnesota,  and  South  Dakota  on  persons  who  shall 
"accept  or  receive,  be  accessory  to,  or  permit  or  connive  at, 
the  receiving  or  accepting,"  etc.  Speaking  of  the  Iowa  stat- 
ute, the  court  in  State  v.  Yetzer,  97  Iowa,  438,  66  N.  W.  737, 
said:  "The  legislative  purpose  was  evidently  to  be  compre- 
hensive so  as  to  omit  from  the  provisions  of  the  act  none 
who  might  be  parties  to  the  fraudulent  acts."  As  hereto- 
fore stated  by  this  court,  the  Nevada  statute  is  a  copy  of  the 
California  statute,  excepting  that  the  California  law  only 
makes  the  offense  a  misdemeanor.  ^^^  The  California  Re- 
ports do  not  contain  a  case  in  which  the  provisions  of  this 
law  were  called  in  question,  or  where  any  prosecution  there- 
under was  involved.  The  statute  of  this  state  only  imposing 
a  penalty  upon  the  person  "who  receives"  a  deposit  into  a 
bank  with  the  knowledge  of  the  bank's  insolvent  condition, 
and  it  being  manifest,  not  only  from  the  established  rules 
governing  the  construction  of  penal  statutes,  but  from  all 
the  authorities  that  have  had  occasion  to  consider  the  ques- 
tion, that  the  word  "receives"  cannot  be  construed  to  in- 
clude "assent  to  reception,"  it  follows  that  the  statute  of 
this  state  only  imposes  a  penalty  upon  that  person  or  officer  of 
a  private  or  incorporated  bank  who  receives  a  deposit,  either 
in  fact  or  law,  knowing  the  bank  to  be  insolvent.  As  the 
indictment  in  this  case  charges  the  receipt  in  fact  to  have 
been  by  the  receiving  teller  as  a  general  deposit  in  the  bank, 
there  is  presented  but  one  question:  Does  it  charge  the  de- 
fendant with  a  receipt  in  law? 

The  doctrine  seems  to  be  settled,  without  any  conflict  what- 
ever, that  in  the  case  of  an  incorporated  bank  the  recei]it  in 
law  is  by  the  corporation  itself;  that  under  facts  as  stated  in 
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the  indictment  in  this  case  both  the  defendant  and  receiving 
teller  were  agents  of  the  same  principal,  to  wit,  the  corpora- 
tion, and  that,  as  between  themselves,  no  relationship  of. 
principal  and  agent  was  involved.  The  assertion  made  by 
counsel  for  the  state  in  their  brief  that  "the  receipt  of  a  de- 
posit by  an  employe  of  an  insolvent  bank  is  the  act  of  the 
president,  or  other  officer  having  authority  over  the  em- 
ploye," is  not  only  not  supported  by  any  authority  cited  by 
them,  but  is  opposed  by  the  whole  current  of  authority,  both 
of  text-writers  and  decisions  of  courts.  We  have  been  im- 
pressed that  counsel  for  the  state  have  realized  their  inabil- 
ity to  support  their  position  in  the  law;  hence  the  desire, 
repeatedly  expressed  by  them,  that  this  court  pass  upon  the 
merits  of  the  questions  presented  upon  the  face  of  the  in- 
dictment. A  very  extensive  and  careful  examination  of  these 
questions  has  conclusively  shown  to  the  court  that  in  no  in- 
stance have  we  been  able  to  find  one  that  could  be  regarded 
as  being  close. 

Finally,  it  must  be  conceded  that  when  the  legislature  saw 
fit  to  deal  with  the  subject  of  insolvent  banks,  it  had  power  to 
^*^^  Kmit  the  extent  of  the  penal  provisions.  It  had  power, 
if  it  saw  fit,  to  impose  a  penalty  only  upon  those  who  re- 
ceived deposits  either  in  fact  or  in  law.  If  this  was  the  in- 
tention of  the  legislature,  it  would  be  difficult  to  find  words 
more  expressive  of  that  intent  than  those  used  in  the  act  in 
question.  As  the  language  used  in  the  statute  warrants  the 
court  only  in  determining  such  to  be  the  intent  of  the  legis- 
lature, we  are  bound  to  construe  the  statute  accordingly. 
With  the  wisdom  and  policy  of  statutes  courts  have  nothing 
to  do;  that  function  is  exclusively  the  province  of  the  leg- 
islature. 

We  have  pointed  out  how  the  legislatures  of  various  states 
have  dealt  with  the  question  of  receiving  deposits  by  insolvent 
banks.  It  is  not  within  the  power  of  this  court  to  extend  the 
provisions  of  the  statute  beyond  the  limits  fixed  by  the  legis- 
lature. If  we  could  read  into  our  statute  provisions  such  as 
appear  in  the  laws  of  Colorado,  IMissouri,  Iowa,  Kansas,  or 
Minnesota,  for  example,  a  very  different  legal  question  would 
be  presented,  but  to  do  so  would  be  a  usurpation  of  powers, 
which  the  constitution  has  imposed  upon  the  legislature  and 
denied  to  the  courts.  The  indictment  in  this  case  fails  to 
charge  an  offense  against  the  laws  of  this  state. 

The  defendant  is  legally  entitled  to  he  discharged,  and  it  is 
so  ordered. 


When  a  Prifioner  mny  he  "Released  on  Habeas  Corpus  after  final  judg- 
ment is  the  subject  of  a  note  to  Koepke  v.  Hill,  87  Am.  St.  Rep.  167. 
If  it  appears  on  the  face  of  an  indictment  that  it  fails  to  charge  a 
crime,  the  prisoner  will  be  discharged  on  habeas  corpus:  See  the  note 
to  State  V.  Smith,  100  Am.  St.  Rep.  36. 
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A  Court  Acts  Beyond  Its  Jurisdiction  when  it  attempts  to  imprison 
for  an  offense  to  which  no  criminality  attaches:  See  the  note  to 
Koepke  v.  Hill,  87  Am.  St.  Eep,  174. 

The  Crime  of  Receiving  Deposits  by  a  Banlcer  when  he  knows  he  is  in- 
solvent is  considered  in  the  recent  case  of  Ellis  v.  State,  138  "Wis. 
513,  131  Am.  St.  Kep.  1022,  and  cases  cited  in  the  cross-reference  note 
thereto. 
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[31  Nev.  181,  101  Pac.  568.] 

CONTEACT  —  Joint    or    Several    Liability — Presumption. — An 

obligation  undertaken  by  two  is  presumably  joint,  in  the  absence  of 
express  words  to  render  it  joint  and  several,     (p.  676.) 

SPECIFIC  PERFORZVIANCE— Mutuality— Executed  Contract.— 
The  doctrine  that  a  contract  wanting  in  mutuality  will  not  be  specifi- 
cally enforced  has  no  application  if  the  contract  has  been  performed 
by  the  plaintiff,     (pp.   683,  685.) 

SPECIFIC  PERFORMANCE— Contract  not  Enforceable  at  In- 
ception.— The  fact  that  a  contract  is  not  specifically  enforceable  by 
both  parties  at  its  inception  is  not  conclusive  of  the  right  of  one  of 
them  subsequently  to  have  specific  performance.  Mutuality  origin- 
ally lacking  may  afterward  be  supplied,     (pp.  683,  685.) 

SPECIFIC  PERFORMANCE  —  Necessity  of  Mutuality.— The 
doctrine  that  there  must  be  mutuality  in  a  contract  of  which  specific 
performance  is  demanded,  and  that  it  must  be  susceptible  of  enforce- 
ment at  the  suit  of  either  party  at  the  time  it  was  entered  into,  is 
subject  to  so  many  exceptions  and  such  important  qualifications,  that 
it  is  doubtful  whether  a  court  would  ever  be  warranted  in  declaring 
the  law  so  broadly,     (p.  685.) 

SPECIFIC  PERFORMANCE— Contract  for  Sale  of  Stock.— A 
contract  by  the  defendant  to  transfer  a  specified  number  of  shares  of 
stock  to  the  plaintiffs  on  their  promise  that  they  "will,  to  the  best  of 
their  ability,  use  their  best  energies  toward  the  securing  of  the  sale 
of  treasury  stock  in  such  company,  and  do  all  in  their  power  to  assist 
in  advancing  the  interests  of  such  company,"  may  be. specifically  en- 
forced after  performance  on  their  part  by  securing  subscribers  for  the 
shares  as  contemplated,     (pp.  669,  673,  688.) 

SPECIFIC  PERFORMANCE— Contract  for  Sale  of  Stock.— A 
contract  for  the  transfer  of  shares  of  stock  which  have  no  market 
or  ascertainable  value  may  be  specifically  enforced,     (pp.  673,  688.) 

SPECIFIC  PERFORMANCE— Contract  for  Sale  of  Stock.— A 
contract  to  transfer  shares  of  stock  in  consideration  of  personal 
services  may  be  specifically  enforced  after  the  services  have  been 
rendered,     (pp.  673,  683,  688.) 

APPEAL — Question  not  Raised  Below. — An  appellant  is  not 
entitled  to  have  a  note  filed  in  the  case  canceled  on  appeal  if  this 
was  not  requested  in  the  trial  court,     (p.  688.) 

SPECIFIC  PERFORMANCE— Transfer  of  Stock  in  Pool.— A 
decree  directing  the  delivery  of  shares  of  stock  will  not  be  disturbed 
on  appeal  because  the  action  was  begun  when  the  stock  was  held  in 
pool,  if  the  period  of  the  pool  has  since  expired,     (p.  688.) 

S.  McDowall  and  Albert  D.  Ayres,  for  the  appellants. 
Cheney,  Llassey  &  Price,  for  the  respondent. 
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182  TALBOT,  J.  Under  date  of  August  21,  1906,  the  ap- 
pellants. Bower  and  Thomas,  who  were  doing  business  as 
copartners  under  the  firm  name  of  Nevada  Real  Estate  Min- 
ing and  Development  Company,  entered  into  a  contract  with 
the  Selby  Consolidated  Mining  and  Milling  Company,  wherein 
it  was  recited  that  this  company  was  desirous  of  arranging 
foT  the  procurement  of  funds  to  be  used  in  the  development 
of  its  mining  claims,  and  wherein  it  was  agreed  that  in  con- 
sideration of  their  acting  as  the  agents  and  promoters  of 
the  company  the  latter  would  increase  its  capital  stock  from 
300,000  to  1,000,000  shares,  that  one-third  of  this  increased 
capital  stock  should  be  treasury  stock,  and  that  the  other 
two-thirds  thereof  should  be  divided,  one-half  thereof  to  the 
stockholders  of  the  company  at  that  time,  and  the  other  one- 
half  to  these  appellants.  It  was  also  agreed  therein  that  all 
stock  outside  of  the  treasury  stock  should  be  pooled  for  one 
year  from  that  time. 

Two  agreements  bearing  date  on  that  day  were  executed 
and  signed  by  those  parties  carrying  several  similar  provi- 
sions, and  apparently  intended  for  the  same  purpose,  but  one 
of  which  was  more  complete  and  detailed  in  its  provisions. 
One  provided  that  it  was  conditioned  upon  the  parties  who 
are  appellants  here  raising,  through  the  sale  of  treasury  stock 
or  otherwise,  the  sum  of  $15,000  with  which  to  begin  opera- 
tions, while  the  other  provided  that  they  must  raise  at  least 
$1,500  for  that  purp^ose;  and  in  both  that  they  should  use 
their  best  endeavors  and  abilities  to  sell  treasury  stock  to 
secure  funds  for  the  prosecution  of  the  work.  It  seems  that 
the  one  providing  for  $15,000  was  not  executed  until  several 
days  after  its  date. 

There  is  testimony  to  the  effect  that  a  day  or  two  later,  or 
on  or  about  August  23,  1906,  appellants  offered  one  Edwin 
Arkell  one-fourth  of  the  promotion  stock  to  which  they  were 
entitled  under  this  contract  which  they  had  just  made  with 
the  Selby  Consolidated  Mining  and  Milling  Company  for  the 
183  promotion  of  that  company,  if  he  would  furnish  them 
with  $500.  Arkell  was  unable  to  supply  that  amount,  but  he 
brought  to  the  appellants  the  plaintiff,  Turley,  who  wished 
to  see  the  company's  properties  before  accepting  the  proposi- 
tion, but  was  informed  by  them  that  the  $500  must  be  paid 
by  noon  that  day  or  the  deal  would  be  oft'.  Thereupon  Tur- 
ley declined,  and,  with  Arkell,  left  appellants'  office,  but  sub- 
sequently returned;  and  it  is  testified  he  agreed  to  accept  the 
offer,  if  Bower  and  Thomas  would  give  them  some  guaranty 
for  the  $500,  and  that  appellants  then  agreed  to  give  them 
their  note  for  the  amount,  payable  on  or  before  ninety  days 
after  date;  that  Turley  and  Arkell  understood  that  the  $500 
was  paid  to  preserve  the  rights  of  appellants  in  their  contract 
with  the  company  j  that  they  were  to  be  repaid  if  the  contract 
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between  the  appellants  and  the  company  was  not  consum- 
mated, but  otherwise  the  note  was  to  be  canceled.  On  the 
other  hand,  appellants  testified  in  support  of  their  claim  that 
the  $500  was  merely  a  loan  to  relieve  them  from  financial 
embarrassment;  that  they  were  willing  to  let  Arkell  in  on  the 
proposition,  if  he  would  help  promote  it  and  loan  them  the 
money  for  ninety  days ;  and  that,  if  plaintiflf  and  Arkell  had 
not  loaned  them  the  $500,  they  never  would  have  made  any 
agreement  with  them. 

Aside  from  this  conflicting  testimony,  a  note  dated  August 
23,  1906,  for  $500,  payable  ninety  days  after  date  to  W.  E. 
Turley  and  Edwin  Arkell,  and  an  indorsement  on  the  back 
thereof  to  the  effect  that  the  note  would  be  due  and  payable 
thirty  days  from  its  date  in  the  event  that  the  Selby  Consoli- 
dated Mining  and  Milling  Company  should  not  have  increased 
its  shares  to  1,000,000,  were  signed  and  delivered  by  appel- 
lants, who  received  $250  from  plaintiff  and  a  like  sum  from 
jA  rkell ;  and  at  the  same  time  the  following  agreement  was 
also  executed: 

"Whereas,  the  undersigned,  Wilmer  B.  Thomas  and  Charles 
J.  Bower  (of  the  Nevada  Real  Estate  Mining  and  Develop- 
ment Company)  are  entitled  to  one-third  (%)  of  the  capital 
stock  of  the  Selby  Consolidated  Mining  and  INIilling  Com- 
pany's stock  of  Nevada,  as  promoters,  under  and  by  virtue 
of  a  ^^^  certain  contract  made  between  the  said  Selby  Con- 
solidated Mining  and  Milling  Company  and  the  undersigned. 
Said  contract  dated  August  21,  1906. 

"Now,  therefore,  in  consideration  of  one  ($1)  dollar  to  us 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
and  of  other  valuable  considerations,  we,  the  undersigned, 
hereby  contract  and  agree  to  transfer  and  deliver  to  W.  E. 
Turley  and  Edwin  Arkell  one-fourth  of  our  promoters'  in- 
terest, being  83.250  shares,  which  stock  is  to  be  transferred 
as  follows:  41,625  shares  to  the  said  W.  E.  Turley,  41,625 
shares  to  said  Edwin  Arkell. 

"It  is  understood  and  agreed  that  this  agreement  is  subject 
to  the  receipt  of  such  stock  from  said  Selby  Consolidated 
Mining  and  JMilling  Company  to  the  undersigned. 

"It  is  further  understood  and  agreed  that  said  W.  E.  Tur- 
ley and  Edwin  Arkell  will,  to  the  best  of  their  ability,  use 
their  best  energies  towards  the  securing  of  the  sale  of  treas- 
ury stock  in  such  company,  and  do  all  in  their  power  to  assist 
in  advancing  the  interests  of  such  company. 

"It  is  understood  that  all  promotion  stock  shall  be  pooled. 
"NEVADA  REAL  ESTATE  M.  &  D.  CO. 
"By  W.  B.  Thomas. 
"C.  J.  Bower.'' 

As  had  been  agreed,  the  stock  of  the  Selby  company  was 
increased  to  1,000,000  shares,  and  about  September  1st  the 
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company  authorized  the  sale  of  100,000  shares  of  its  treasury 
stock  at  20  cents  per  share. 

A  day  or  two  after  the  execution  of  the  note  and  this  agree- 
ment, a  subscription  paper  was  prepared  by  appellants  and 
Arkell,  and  after  being  typewritten  in  their  office  was  deliv- 
ered to  .him.  Beginning  about  September  1st,  plaintiff  and 
Arkell,  armed  with  this  one  paper  between  them,  went  around 
soliciting  and  obtaining  subscriptions  for  the  treasury  stock  of 
that  company.  Arkell  kept  the  list,  and  plaintiff  went  with 
him  and  introduced  him,  as  the  plaintiff  knew  more  people 
than  Arkell.  Later,  it  was  thought  more  advantageous  to 
have  plaintiff  first  introduce  Arkell  to  several  of  the  persons 
approached,  and  then  have  Arkell  solicit  subscriptions  from 
them  alone.  There  is  contradicted  evidence  to  the  effect  that 
^^^  plaintiff  kept  working  on  the  proposition  until  October. 
At  many  times  he  took  people  to  the  office  of  the  Selby  com- 
pany in  Reno  to  see  the  ore;  that  he  wrote  more  than  one 
hundred  letters  to  persons  in  the  east;  that  several  of  the 
people  to  whom  he  introduced  Arkell  bought  stock — Thomas 
told  him  that  $12,000  worth  of  stock  had  been  sold.  At  the 
time  the  subscription  list  went  out  from  appellants'  office 
there  was  placed  upon  it  a  number  of  fictitious  subscriptions 
for  stock,  and  also  the  names  of  prominent  people  who  had 
been  given  or  promised  shares  in  order  to  make  it  appear 
that  they  were  subscribers  or  interested  in  the  promotion  of 
the  company.  Bower,  the  secretary  of  the  company,  and  the 
president  on  October  10,  1906,  deposited  with  the  Washoe 
County  Bank  a  pooling  agreement  dated  October  6th,  with 
the  shares  issued  to  the  old  stockholders  of  the  company  and 
the  promoters. 

Plaintiff  and  Arkell  testified  that  about  the  time  of  these 
dates  in  October  they  went  to  appellants'  office  and  inquired 
whether  their  stock  had  been  put  in  the  bank,  and  were  led 
to  believe  that  it  had  been  placed  there  for  them;  but  appel- 
lants deny  that  they  were  so  told,  although  admitting  the 
use  of  language  from  which  such  inference  might  have  been 
drawn.  Arkell  ascertained  that  his  stock  had  not  been  placed 
in  the  bank,  and  insisted  upon  and  succeeded  in  having  it 
placed  there  in  escrow  with  the  other.  Appellants  did  not 
complain  about  respondent's  services  at  that  time,  and  they 
were  willing  that  he  should  believe  that  his  stock  had  been 
pooled,  although  it  had  not  been  placed  in  the  bank.  The 
100,000  shares  of  treasury  stock,  which  about  September  1st 
had  been  authorized  to  be  placed  at  twenty  cents  a  share,  was 
mostly  sold  by  the  20th  of  October,  excepting  some  that  the 
subscribers  failed  to  take.  One  witness  testified  that  all  of  it 
had  been  subscribed  for  by  about  the  middle  of  October,  and 
Thomas  stated  on  the  stand  that  all  of  this  stock  had  been 
sold,  and  that  notice  to  that  effect  had  been  given  in  the 
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paper  for  several  days  prior  to  tlie  receipt  of  a  telegram  sent 
from  California  by  plaintiff,  which  was  an  order  for  more 
stock  that  was  not  filled.  Plaintiff  wrote  a  letter  about  the 
same  time  asking  for  a  commission  on  the  sale  of  this  stock, 
^^^  stating  that  he  had  been  to  the  expense  of  a  special  trip 
to  see  the  intending  purchaser.  He  testified  that  he  desired 
the  commission  to  pay  to  the  party  who  had  notified  him  and 
assisted  him  in  obtaining  the  order  for  this  stock,  who  asked 
for  the  commission.  Upon  plaintiff's  return  from  San  Fran- 
cisco on  November  25th,  after  an  absence  of  about  twelve 
days,  he  was  informed  by  Arkell  that  his  stock  was  not  in 
the  bank.  Upon  inquiring  next  day  at  the  office  of  appel- 
lants, he  was  told  by  Bower  that  they  had  concluded  to  re- 
pudiate the  contract,  that  they  Avere  not  going  to  deliver  the 
stock,  and  he  was  referred  to  their  attorney.  There  is  some 
dispute  as  to  whether  dissatisfaction  was  expressed  at  this 
time  regarding  respondent's  services,  but  he  testified  that 
no  particular  complaint  was  made  to  him  concerning  his 
efforts  to  sell  stock  and  fulfill  his  contract  at  that  time  or 
prior  thereto.  Any  subscription  he  had  obtained  was  ac- 
cepted by  appellants  down  to  the  time  of  his  letter  and  tele- 
graphic order,  which  was  refused  about  November  21st,  which 
Avas  after  the  notice  had  been  published  that  the  100,000 
shares  offered  had  been  sold.  This  suit  was  commenced  on 
December  1st  follomng,  to  enforce  the  delivery  to  the  plain- 
tiff of  41,625  shares,  being  his  one-half  of  one-fourth  of  re- 
spondent's one-third  of  the  stock  of  the  Selby  company.  It 
is  alleged  in  the  complaint  that,  after  the  stock  of  that  com- 
pany had  been  increased  as  stated,  the  company  had  no 
money  or  means  other  than  its  treasury  stock  with  which  to 
develop  its  mines;  that  plaintiff  and  Arkell  had  complied 
with  the  terms  of  their  agreement,  and  plaintiff  through  his 
diligence  had  sold  stock  for  which  the  company  had  received 
about  $12,000  in  cash;  that  with  the  money  the  mine  belong- 
ing to  the  company  had  been  worked  and  developed,  and 
thereby  the  property  and  stock  of  the  company  had  appre- 
ciated in  value  and  would  still  further  increase,  and  that  by 
means  of  the  money  so  realized  the  stock  had  increased  from 
twenty  cents  to  about  seventy  cents  a  share,  and  would  fur- 
ther increase  as  the  property  was  developed;  that  the  extent 
of  the  increase  in  the  value  of  the  stock  cannot  be  definitely 
ascertained,  but  continued  working  of  the  property  would 
increase  the  stock  largely,  the  exact  amount  of  which  could 
not  be  stated,  but  ^^"^  it  was  impossible  for  the  plaintiff  to 
more  specifically  state  the  value  of  the  stock  or  the  amount 
of  damages  he  had  suffered  by  failure  of  the  defendants  to 
comply  with  the  terms  of  their  contract ;  that  he  had  no 
adequate  remedy  at  law,  for  the  reason  that  a  judgment  at 
law  would  not  meet  the  demands  of  justice,  and  that  the  same 
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would  be  less  beneficial  than  relief  in  equity;  that  the  dam- 
ages he  had  sustained  could  not  be  ascertained  or  exactly 
shown,  and  that  any  remedy  at  law  would  be  attended  with 
doubt  and  difficulty  and  would  be  inadequate.  Among  others, 
the  court  made  the  following  findings,  to  which  exception  was 
taken : 

"Sixth — That  under  and  in  pursuance  of  said  contract,  and 
in  compliance  with  the  terms  thereof,  the  said  W.  E.  Turley 
and  the  said  Edwin  Arkell  duly  performed  all  the  conditions 
on  their  part  to  be  performed  under  said  contract;  and  the 
said  W.  E.  Turley,  the  plaintiff  herein,  has  performed  every 
act  and  thing  required  of  him  under  and  by  virtue  of  the 
terms  of  said  contract 

"Tenth — That  said  capital  stock,  at  and  before  the  com- 
mencement of  this  suit,  had  no  market  value,  and  that  the 
value  thereof,  at  the  time  the  contract  was  made  and  entered 
into  between  the  plaintifi'  and  the  said  defendants,  depended 
upon  the  operation  and  development  of  the  property  owned 
by  the  said  Selby  Consolidated  Mining  and  Milling  Company, 
and  the  continued  development  and  operation  thereof;  that 
the  development  of  the  property  owned  by  said  company,  by 
the  continued  operation  thereof,  shows  a  progressively  in- 
creased improvement  therein ;  that  the  value  of  said  stock  can- 
not be  exactly  shown,  or  definitely  ascertained,  and  that  the 
continued  working  and  developing  of  the  property  of  said 
mining  company  will  increase  the  value  of  said  property  and 
the  value  of  said  stock;  and  that  there  is  no  method  of  ascer- 
taining the  amount  of  damage  that  plaintiff  has  sustained,  or 
will  sustain,  by  reason  of  the  failure  and  refusal  on  the  part 
of  the  defendants  to  transfer  and  deliver  to  said  plaintiff  the 
amount  of  stock  to  which  he  was  entitled  under  said  con- 
tract  

"Eleventh — That  by  reason  of  the  performance  of  said  con- 
tract ^•''**  by  the  plaintiff  and  the  said  Arkell,  on  their  part, 
the  means  were  obtained  by  which  the  Selby  Consolidated 
IMining  and  Milling  Company  were  enabled  to  work  and  de- 
velop said  property  and  render  the  stock  thereof  valuable." 

Conclusions  of  law  were  found  in  favor  of  the  plaintiff,  and 
judgment  entered  accordingly. 

Tlie  appeal  is  from  a  decree  directing  the  specific  perfoi*m- 
anee  of  an  agreement  to  transfer  41,625  shares  of  the  stock  of 
the  Selby  Consolidated  Mining  and  Milling  Company  and 
from  an  order  denying  a  motion  for  a  new  trial.  The  main 
questions  presented  are  whether  the  agreemei't  relied  upon 
is  too  indefinite  to  be  binding,  whether  the  evidence  supports 
the  above  findings,  and  whether  these  warrant  the  conclu- 
sions of  law  and  the  judgment;  and,  in  the  latter  connection, 
whether  an  action  will  lie  to  compel  the  delivery  of  stock  in- 
stead of  one  for  damages,  if  the  stock  has  no  market  value  by 
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which  any  loss  sustained  by  plaintiff  caused  by  the  failure 
to  deliver  to  him  can  be  adequately  gauged,  and  whether  the 
contract  between  the  parties  may  be  enforced  in  an  action 
for  specific  performance  when  plaintiff's  part  of  the  agree- 
ment was  for  a  monetary  consideration  and  for  personal  ser- 
vices which  could  not  be  enforced,  if  not  already  performed. 

It  must  be  conceded  that  the  clause  in  the  agreement  that 
^'it  is  further  understood  and  agreed  that  said  W.  E.  Turley 
and  Edwin  Arkell  will,  to  the  best  of  their  ability,  use  their 
best  energies  toward  the  securing  of  the  sale  of  treasury 
stock  in  such  company,  and  do  all  in  their  power  to  assist  in 
advancing  the  interests  of  such  company,"  states  no  time  in 
which  it  is  to  be  performed,  and  is  not  specific  as  to  what  acts 
were  to  be  done  by  plaintiff  and  Arkell  in  securing  the  sale 
of  treasury  stock  or  in  advancing  the  interests  of  the  Selby 
Consolidated  Mining  and  Milling  Company.  It  does  not  state 
whether  they  were  to  work  a  month,  a  year,  or  as  long  as  they 
lived  for  the  advancement  of  these  purposes,  or  ^^^  whether 
they  should  sell  any  designated  number  of  shares,  nor  in  what 
particular  way  they  should  assist  in  advancing  the  interests 
of  the  company,  except  by  using  their  best  energies  toward 
securing  the  sale  of  treasury  stock.  When  no  date  is  speci- 
fied for  doing  things  required  in  a  contract,  it  has  often  been 
held  that  they  must  be  done  within  a  reasonable  time,  to  be 
determined  by  the  circumstances.  It  is  not  probable  that 
it  was  the  intention  of  any  of  the  parties  that  plaintiff  and 
Arkell  should  do  all  in  their  power  to  advance  the  interests 
of  the  company  and  sell  stock  for  a  lifetime  before  they  would 
become  entitled  to  receive  the  number  of  shares  agreed  to  be 
delivered  to  them.  What,  then,  were  the  circumstances  and 
conditions  existing  at  the  time  the  contract  was  made  which 
led  to  its  execution,  or  which  the  parties  had  in  contemplation, 
from  which  the  fulfillment  of  its  terms  and  a  reasonable  time 
for  its  completion  may  be  determined?  Did  appellants  by 
the  fulfillment  of  the  conditions  of  the  agreement  by  plain- 
tiff and  Arkell  receive  all  the  benefits  which  by  a  fair  con- 
struction of  the  contract  it  may  be  presumed  they  expected 
to  obtain  under  its  terms  ?  May  it  not  be  fairly  inferred  that 
by  the  agreement  plaintiff  and  Arkell  were  to  aid  in  every 
way  they  could  toward  the  sale  of  any  treasury  stock  then 
offered  or  intended  to  be  sold  by  the  company?  What  was 
necessary  to  be  done  under  this  agreement  which  would  aid 
in  fulfilling  the  contract  which  appellants  had  made  with  the 
Selby  Consolidated  Mining  and  Milling  Company?  They  had 
undertaken  to  act  as  agents  and  promoters,  and  were  to  have 
one-third  of  all  stock  of  the  company  when  increased  to  1,000,- 
000  shares,  subject  to  the  requirement^that  they  would  raise 
through  the  sale  of  treasury  stock  or*" otherwise  the  sum  of 
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$1,500,  while  by  a  more  detailed  agreement  dated  the  same 
day,  August  21,  1906,  but  in  fact  executed  some  days  later, 
they  were  required  to  raise  the  sum  of  $15,000  by  the  sale  of 
stock  or  otherwise  for  the  company  for  its  use  in  beginning 
operations  for  the  development  of  its  mines.  As  the  contract 
for  the  services  of  plaintiff  and  Arkell  was  with  the  appellants, 
and  not  with  the  corporation,  the  natural  conclusion  is  that 
it  was  executed  by  them  for  the  purpose  of  securing  such  as- 
sistance and  having  such  acts  performed  *®^  by  plaintiff  and 
Arkell  as  would  fulfill  or  aid  in  the  completion  of  their  agree- 
ment with  the  company. 

It  is  clearly  shown  that  there  were  two  considerations  upon 
the  part  of  plaintiff  and  Arkell  for  the  making  of  the  agree- 
ment, of  which  the  appellants  received  the  benefit :  That  in 
addition  to  the  services  to  be  performed  the  $500  was  paid  to, 
and  received  by,  appellants  as  an  inducement  for  them  to  make 
the  agreement ;  and  that  if  the  money  had  not  been  paid  they 
never  would  have  executed  it.  This  appears  from  their  own 
testimony;  and,  although  they  claim  the  money  was  only  a 
loan,  their  own  statements  do  not  contradict  the  fact  that  the 
money  would  not  have  been  paid  if  they  had  not  made  the 
agreement.  The  negotiations  of  the  parties  and  the  indorse- 
ment on  the  back  of  the  note  to  the  effect  that  it  would  be- 
come due  in  thirty  days,  if  the  stock  of  the  Selby  Company 
was  not  increased,  the  fact  that  plaintiff  and  Arkell  were 
seeking  to  arrange  for  the  money  only  in  connection  with  se- 
curing the  agreement,  show  beyond  doubt,  and  regardless  of 
any  discrepancies  in  the  testimony,  that  the  money,  whether 
paid  with  the  understanding  that  the  note  was  to  be  canceled, 
if  the  appellants  consummated  their  agreement  and  obtained 
their  stock  from  the  Selby  company,  as  testified  to  by  respond- 
ent, or  whether  advanced  as  a  loan,  as  claimed  by  appellants, 
was  paid  only  in  consideration  of,  and  as  part  consideration 
for,  the  execution  of  the  contract. 

In  Schroeder  v.  Gemeinder,  10  Nev.  355,  this  court  quoted 
from  a  Maryland  case:  "  'Where  a  contract  consists  of  several 
distinct  and  separate  stipulations  on  one  side,  and  a  legal  con- 
sideration is  stated  on  the  other,  it  must  be  considered  that 
the  entire  contract  was  in  the  contemplation  of  the  parties  in 
each  particular  stipulation,  and  formed  one  of  the  inducements 
therefor,  and  no  one  stipulation  can  be  supposed  to  result  from 
or  compensate  for  the  consideration  or  any  portion  of  it,  ex- 
clusive of  the  other  stipulations,  unless  the  parties  have  ex- 
pressly so  declared' :  Stansbury  v.  Fringer,  11  Gill  &  J.  (Md.) 
152." 

Under  the  rule  that  the  date  or  consideration  of  an  agree- 
ment may  be  explained  or  proved  by  parol,  was  it  not  proper 
to  show  that  the  note  was  given  as  security  for  money  to  be 
^"^  repaid  only  in  case  the  appellants  failed  in  their  option 
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and  agreement  with  the  Selby  company,  so  that  they  could 
not  fulfill  their  contract  with  plaintiff  and  Arkell.  and  that 
otherwise  the  note  was  to  be  canceled,  on  the  same  theory  that 
a  deed  absolute  in  its  terms  may  be  shown  to  have  been  given 
as  a  mortgage?  Appellants  were  greatly  in  need  of  the 
money,  and  testified  that  it  was  necessary  to  obtain  it  to  pre- 
serve their  business  existence ;  and  it  may  be  presumed  that  in 
order  to  obtain  funds,  even  as  a  loan,  they  were  willing  to 
make  the  contract  with  Turley  and  Arkell  in  providing  that 
they  should  use  their  best  energies  to  secure  the  sale  of  treas- 
ury stock,  without  specifying  any  time  or  number  of  shares. 
It  is  evident  that  the  parties  had  in  mind  and  intended  that 
effort  should  be  made  to  sell  the  amount  of  treasury  stock 
offered,  or  which  would  be  offered,  by  the  company  about  that 
time,  which  was  100,000  shares.  Therefore,  considering  that 
the  law  allowed  a  reasonable  period  for  doing  what  they  had 
agreed  to  do,  may  it  not  be  said  that  plaintiff  and  Arkell  per- 
formed the  conditions  of  the  agreement  on  their  part,  if  they 
proceeded  with  reasonable  dispatch  to  secure  purchasers  for 
the  amount  of  treasury  stock  offered  for  sale?  The  plaintiff 
and  Arkell  proceeded  promptly,  and  between  them  soon,  and 
certainly  within  a  reasonable  time,  had  on  the  list  which  had 
been  furnished  them  by  appellants  subscribers  for  most  of 
the  100,000  shares,  so  that  notice  was  published  in  the  paper 
that  all  of  the  treasury  stock  offered  had  been  sold.  It  would 
seem  that  they  proceeded  with  diligence  until  they  secured 
subscriptions  which  would  yield  enough  money  to  meet  the 
obligation  of  the  appellants  to  raise  at  least  $15,000  for  the 
Selby  company,  in  consideration  of  their  acting  as  promoters 
and  of  receiving  one-third  of  the  entire  capital  stock  of  that 
company,  as  increased,  and  that  plaintiff  and  Arkell,  with 
the  expectation  of  receiving  under  the  agreement  one-quarter 
of  the  one-third  of  the  stock  which  appellants  were  to  receive, 
had  done  more  toward  fulfilling  appellants'  agreement  with 
the  company  than  they  had  directly  themselves,  although  they 
could  still -retain  three-quarters  of  their  stock,  or  three  times 
as  much  as  the  plaintiff  and  Arkell  together,  and  were  receiv- 
ing the  greater  benefit.  In  allowing  plaintiff  and  Arkell  to  so 
^^^  proceed  without  objection,  in  accepting  the  benefits  of  the 
sales  they  had  made  which  met  their  own  obligation  to  the 
company,  in  giving  Arkell  his  stock,  and  in  leading  and  al- 
lowing plaintiff'  to  believe  that  his  shares  had  been  placed  for 
him  in  the  bank,  appellants  became  bound,  and  the  district 
court  was  justified  in  finding  that  plaintiff  and  Arkell  had 
performed  the  conditions  specified  or  required  on  their  part 
in  the  agreement. 

Rejecting  as  surplusage,  or  as  too  indefinite  to  be  effective, 
the  language  in  the  agreement  relatfve  to  the  assistance  of 
Turley  and  Arkell,  excepting  that  providing  that  they  should 
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use  their  best  energies  toward  securing  the  sale  of  treasury 
stock,  and  considering  that  their  agreement  in  this  respect  was 
performed  to  the  extent  of  securing  subscribers  for  any  shares 
contemplated  to  be  sold  at  that  time,  and  that  by  these  sales 
appellants  were  relieved  from  the  obligation  and  forfeiture 
01  their  contract  with  the  company,  it  would  have  made  little 
difference,  if,  as  now  claimed  by  appellants,  plaintiff  was  not 
as  successful  and  active  in  making  sales  as  Arkell,  when  it 
does  not  appear  that  this  could  have  resulted  in  any  injury  to 
appellants.  It  is  argued  that  the  agreement  on  the  part  of 
plaintiff  and  Arkell  was  joint,  and  that  either  could  perform 
it  so  as  to  satisfy  any  demand  of  the  appellants.  This  may  be 
true  so  far  as  it  regards  the  selling  of  any  treasury  stock 
offered  by  the  company,  especially  if  either  obtained  sub- 
scribers for  all  of  it,  which  would  fulfill  their  joint  obligation, 
although  it  must  be  admitted  that  one  person  cannot  ordi- 
narily render  the  service  agreed  to  be  performed  by  two,  when 
not  limited  to  some  particular  act. 

Where  there  are  no  express  words  to  render  joint  and  sev- 
eral the  obligation  undertaken  by  two,  it  is  presumably  a  joint 
liabilitv:  Elliott  v.  Bell,  37  W.  Va.  834,  17  S.  E.  399.  In 
Alpaugh  V.  Wood,  45  N.  J.  Eq.  153,  16  Atl.  676,  53  N.  J.  L. 
638.  23  Atl.  261,  it  was  held  that  when  a  contract  is  made  be- 
tween two  or  more  persons,  the  general  presumption  arises 
that  it  is  a  joint  and  not  a  several  obligation,  and  this  pre- 
sumption is  strengthened  when  the  promisors  undertake  to 
accomplish  together  a  single  result,  that  such  presumption  is 
not  defeated  by  the  fact  that  each  is  to  contribute  separately 
*^^  to  the  entire  result  for  which  they  bargain,  and  is  entitled 
to  a  distinct  interest  in  the  contract,  for  which  he  would  have  a 
separate  remedy. 

In  German  Sav  Inst.  v.  De  La  Vergne  R.  M.  Co.,  70  Fed. 
146,  17  C.  C.  A.  34,  it  was  said,  over  the  citation  of  numerous 
cases,  that  one  party  cannot,  while  he  retains  the  benefit  of  a 
substantial  performance,  totally  defeat  an  action  for  the  price 
which  he  has  agreed  to  pay,  or  for  specific  performance  on  his 
part,  on  the  ground  that  the  plaintiff  has  not  completed  the 
contract.  He  cannot  at  the  same  time  affirm  the  contract  by 
retaining  its  benefits  and  rescind  it  by  repudiating  its  bur- 
dens. The  reason  for  this  principle  is  that  the  retention  of  the 
benefits  of  a  substantial  performance  after  a  default  is  ut- 
terly inconsistent  with  the  position  that  the  default  has  re- 
leased the  party  who  has  received  these  benefits,  so  that  he  is 
not  bound  to  perform  his  part  of  the  contract. 

The  tenth  finding,  that  the  stock  at  and  before  the  com- 
mencement of  the  suit  had  no  market  value,  that  the  value 
thereof  depended  upon  the  operation  and  development  of  the 
property  owned  by  the  company,  and  could  not  be  exactly 
shown  or  definitely  ascertained,  is  not  without  support  in  the 
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evidence.  A  contract  had  just  been  made  for  the  increase  of 
the  stock ;  the  original  owners  had  agreed  with  appellants,  and 
the  latter  with  plaintiff  and  Arkell,  that  it  should  be  pooled; 
it  was  not  listed,  and  was  not  regularly  sold  on  the  market. 
The  treasury  shares,  which  were  subscribed  at  twenty  cents 
each  largely  through  the  special  efforts  of  plaintiff  and  Arkell, 
and  the  allotment  for  33,000  made  later,  amounted  to  little 
more  than  one-tenth  of  the  whole.  We  do  not  think  that  sales 
for  this  limited  amount  of  the  treasury  stock  induced  by  such 
methods  as  adding  to  the  head  of  the  list  fictitious  subscrip- 
tions and  donations  to  prominent  people  would  fix  a  market 
value,  when  the  other  stock  was  in  pool  and  withheld  appar- 
ently for  the  purpose  of  preventing  it  from  having  a  free  mar- 
ket value.  People  often  buy  treasury  shares  in  a  mining  com- 
pany with  promising  property  when  they  would  not  purchase 
the  other  stock,  because  the  money  they  pay  goes  to  the  corpo- 
ration, enhances  the  value  of  the  stock  purchased,  and  may 
enable  the  company  to  find  valuable  ore. 

194  rpj^g  eleventh  finding,  that  by  reason  of  the  performance 
by  plaintiff  and  Arkell  of  their  part  of  the  contract  the  means 
were  obtained  by  which  the  Selby  company  was  enabled  to 
work  and  develop  the  mines  and  render  the  stock  valuable, 
was  unnecessary  to  sustain  the  judgment,  but  appears  to  be 
amply  proven.  Following  the  rule  that  it  is  peculiarly  within 
the  province  of  the  trial  court  to  determine  controverted 
questions  of  fact,  and  that  this  court  will  not  interfere  with 
such  determination  where  there  is  substantial  conflict  in  the 
evidence,  it  has  not  been  necessary  to  review  or  consider  at 
length  the  contradictory  testimony  with  which  the  record 
abounds.  It  is  sufficient  to  say  that  there  is  enough  evidence 
on  behalf  of  the  plaintiff  to  support  the  findings  attacked. 
In  the  course  of  a  carefully  prepared  decision  the  district  court 
said: 

''The  question  has  been  discussed  at  length  in  the  briefs  of 
the  respective  parties  as  to  whether  a  contract  for  the  sale  or 
delivery  of  personal  property  consisting  of  stock  can  be  en- 
forced by  specific  performance;  and  many  authorities  have 
been  cited  on  the  subject. 

"Waterman  on  Specific  Performance  of  Contracts,  section 
19,  on  the  question  of  where  the  contract  is  for  the  sale  of 
stock,  states  as  follows:  *A  contract  for  the  sale  of  stock 
which  can  be  obtained  in  the  market  will  not,  in  general,  be 
specifically  enforced,  the  buyer  or  seller  having  a  sufficient 
remedy  at  law  in  the  market  price  of  such  stock.'  .... 

"From  the  authorities  referred  to,  and  other  authorities 
which  I  have  examined,  there  seems  to  be  no  question  but 
what  the  jurisdiction  of  the  court  to  decree  specific  perform- 
ance in  reference  to  real  or  personal  property  depends  upon 
whether  or  not  the  party  seeking  equitable  relief  cannot  be 


678  135  American  State  Reports.  [Nevada, 

fully  compensated  by  an  award  of  damages  at  law.  And  it 
further  appears  from  the  authorities  that  the  general  rule  is 
that  a  specific  performance  will  not  be  enforced  of  an  agree- 
ment for  the  transfer  of  stock,  on  the  principle  that  damages 
are  a  sufficient  satisfaction ;  but  that  this  rule  applies  more 
particularly  to  public  stocks  such  as  are  commonly  bought 
and  sold  in  the  market,  and  does  not  apply  to  stocks  where 
^^^  the  shares  are  limited  in  number  and  cannot  always  be 
had  in  the  market. 

"In  the  case  of  Duff  v.  Fisher,  15  Cal.  375,  the  court  says 
that:  'The  jurisdiction  of  a  court  of  equity  to  decree  specific 
performance  does  not  turn  at  all  upon  the  question  whether 
the  contract  relates  to  real  or  personal  property,  but  alto- 
gether upon  the  question  whether  the  breach  complained  of 
can  be  adequately  compensated  in  damages.  If  it  can,  the 
plaintiff's  remedy  is  at  law  only;  if  not,  he  may  go  into  a  court 
of  equity,  which  will  grant  full  redress  by  compelling  specific 
performance  upon  the  part  of  the  defendant.' 

"From  the  authorities  where  the  question  of  specific  per- 
formance of  an  agreement  for  the  sale  of  mining  stock  was 
under  consideration  by  the  courts,  it  appears  to  have  been 
held  that  owing  to  the  fluctuating  and  uncertain  value  of 
mining  stocks,  it  w^as  often  difficult  to  substantiate  by  compe- 
tent evidence  the  market  value  thereof,  and,  owing  to  the  risk 
of  personal  responsibility  of  individuals  and  corporations,  that 
the  courts  should  be  liberal  in  extending  full,  adequate  and 
complete  relief  by  decree  of  specific  performance;  the  courts 
holding  that  there  is  a  wide  distinction  between  the  shares  of 
stock  of  a  mining  company,  and  public  stocks  which  have  been 
placed  for  sale  upon  stock  boards  and  are  a  subject  of  every- 
day sale  in  the  financial  markets  of  the  country. 

"Upon  examination  of  the  complaint,  I  am  convinced  that 
the  complaint  states  sufficient  facts  to  bring  the  case  within 
the  exception  to  the  general  rule  as  to  stocks,  which,  if  proven, 
would  entitle  the  plaintiff  to  a  decree  of  specific  performance 
for  the  sale  of  mining  stock,  under  the  doctrine  stated  by  the 
authorities. 

"It  is  said  by  counsel  for  defense  that  the  said  contract 
cannot  be  enforced  on  the  grounds  of  lack  of  mutuality. 

"Upon  an  examination  of  the  contract,  it  appears  that  the 
services  which  were  to  be  performed  by  the  plaintiff  and 
Arkell  are  uncertain  in  their  character. 

"Reading  from  the  contract  in  regard  to  the  services  to  be 
performed,  it  is  stated  as  follows:  *It  is  further  understood 
and  agreed  that  said  W.  E.  Turley  and  Edwin  Arkell  will,  to 
the  best  of  their  ability,  use  their  best  energies  toward  the 
*^®  securing  of  the  sale  of  the  treasury  stock  in  said  company, 
and  do  all  in  their  power  to  assist  in  advancing  the  interests 
of  such  company.' 
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"From  this  language,  it  cannot  be  ascertained  the  amount 
or  particular  character  of  the  services  to  be  rendered,  nor  the 
time  in  which  they  were  to  be  rendered. 

"From  the  authorities  which  I  have  examined  in  reference 
to  the  mutuality  of  contracts,  I  am  satisfied  that  the  conditions 
in  said  contract  in  reference  to  the  services  to  be  performed 
could  not  be  enforced  by  a  decree  of  specific  performance. 
But  has  not  the  plaintiff,  under  the  testimony  in  this  case, 
performed  services,  and  have  not  those  services  been  accepted 
as  complete  by  the  defendants  in  accepting  the  services  of  the 
said  Arkell  and  delivering  to  him  the  amount  of  stock  as  pro- 
vided in  the  contract? 

"The  services  to  be  rendered  were  not  separate  or  distinct 
services  to  be  performed  by  plaintiff  and  Arkell,  but  were  to 
be  the  joint  efforts  of  those  parties.  And  have  not  the  de- 
fendants, by  accepting  the  services  of  Arkell  and  settling  with 
him,  also  accepted  the  services  of  the  plaintiff,  and  construed 
the  contract  as  to  what  services  were  to  be  performed?" 

Aside  from  any  question  of  procedure,  or  as  to  whether  a 
different  rule  might  prevail  in  an  action  for  specific  perform- 
ance, which,  like  other  equitable  ones,  is  designed  to  grant 
relief  when  there  is  no  adequate  remedy  at  law,  and  an  appli- 
cation for  a  writ  of  mandamus,  which  is  a  statutory  proceed- 
ing to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  trust  or 
.•station,  available  when  there  is  no  other  sufficient  remedy,  the 
facts  in  this  case  are  readily  distinguishable  from  the  cases 
in  which  this  court  held  that  mandamus  would  not  lie  to  com- 
pel the  delivery  of  stock,  because  there  it  was  not  shown  that 
the  aggrieved  party  could  «not  be  amply  compensated  in  an 
action  for  damages  for  the  value  of  the  stock:  State  v. 
Guerrero,  12  Nev.  105 ;  State  v.  Jumbo  Extension  M.  Co.,  30 
Nev.  192,  133  Am.  St.  Rep.  715,  94  Pac.  74,  16  Ann.  Cas.  896. 

As  indicated  by  the  text  and  citations  at  10  Cyc.  605,  many 
modern  decisions  hold  that  equity  will,  under  proper  condi- 
tions, compel  a  corporation  to  transfer  on  its  books  shares  to 
the  owner  of  the  equitable  title. 

^''^'^  In  a  note  in  12  L.  R.  A.,  at  page  776,  it  is  stated  that, 
where  monetary  damages  can  afford  no  adequate  compensa- 
tion, equity  will  enforce  performance  of  the  contract  for  the 
transfer  of  corporate  stock;  and  in  the  note  reviewing  many 
cases  in  50  L.  R.  A.,  at  pages  501  and  503  and  following,  it  is 
said:  "The  general  rule  in  this  country  is  that  a  contract  for 
the  sale  of  corporate  stock  will  not  be  specifically  enforced, 
where  the  stock  can  be  purchased  on  the  market  and  its  value 
can  be  readily  ascertained,  unless  there  is  some  special  reason 
for  the  purchaser's  obtaining  the  same;  but  where  the  shares 
are  limited  and  not  easily  obtainable,  or  where  their  value 
cannot  be  readily  ascertained,  the  contract  will  be  enforced. 
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The  tendency  seems  to  be  toward  a  more  liberal  allowance  of 
the  remedy.  In  England  it  seems  to  be  allowed  almost  as  a 
matter  of  course,  except  in  case  of  government  stocks,  in 
which  case  it  has  generally  been  refused. ' ' 

In  the  case  of  Eckstein  v.  Downing,  64  N.  H.  248,  10  Am. 
St.  Rep.  404,  9  Atl.  626,  it  was  stated:  "The  general  rule  in 
regard  to  contracts  for  the  sale  of  stocks  may  be  stated  to  be 
that  specific  performance  will  not  be  decreed,  because  such 
contracts  are  capable  of  exact  compensation  in  damages:  2 
Story's  Equity  Jurisprudence,  724.  This  rule  is  especially 
true  of  contracts  for  the  sale  of  government  stocks,  or  bonds^ 
which  are  always  readily  purchasable  at  their  market  value. 
Specific  performance  of  contracts  for  the  sale  of  stocks  in 
purely  private  corporations,  such  as  banking,  mining,  manu- 
facturing and  commercial  companies,  has  sometimes  been  de- 
creed upon  the  ground  that  damages  at  law  do  not  furnish  an 
adequate  remedy  for  the  breach.  In  Cushman  v.  Thayer  Mfg. 
Co.,  76  N,  Y.  365,  32  Am.  Rep.  315,  stress  was  put  upon  the 
fact  that  the  controlling  motive  of  the  purchaser  may  have 
been  that  the  real  worth  of  the  stock  may  consist  in  the  pros- 
pective rise  which  he  anticipates  might  follow,  or  that  his  de- 
sire was  to  hold  the  stock  as  a  permanent  investment 

Specific  performance  of  contracts  in  regard  to  personal  prop- 
erty is  decreed  only  where  the  vendor  stands  in  need  of  the 
specific  relief  which  a  court  of  equity  only  can  give :  Kauff- 
man's  Appeal,  55  Pa.  383;  City  of  Memphis  v.  Brown,  20 
Wall.  289,  22  L.  ed.  264.  Indeed,  in  this  respect  i»8  there  is 
no  distinction  between  real  estate  and  personal  estate:  2 
Story's  Equity  Jurisprudence,  717.  Hence  it  is  a  well-estab- 
lished rule  that  relief  by  a  decree  for  specific  performance  of 
a  contract  is  not  a  matter  of  right  in  either  party,  but  rests 
in  the  discretion  of  the  court:  Pickering  v.  Pickering,  38  N. 
H.  400;  Eastman  v.  Plumer,  46  N.  H.  464;  Willard  v.  Tayloe, 
8  Wall.  557,  19  L.  ed,  501.  The  discretion  to  be  exercised, 
however,  is  not  of  an  arbitrary  character,  but,  in  the  language 
of  Story,  'that  sound  ajid  reasonable  discretion  which  governs 
itself  so  far  as  it  may  by  general  rules  and  principles,  and  at 
the  same  time  grants  or  withholds  relief,  according  to  the  cir- 
cumstances of  each  particular  case,  when  these  rules  and  prin- 
ciples will  not  furnish  any  exact  measure  of  justice  between 
the  parties.  On  this  account  it  is  not  possible  to  lay  down 
rules  or  principles  which  are  of  absolute  obligation  and  au- 
thority in  all  ca-ses':    2  Story's  Equity  Jurisprudence,  742."^ 

In  Northern  Trust  Co.  v.  Markell,  61  Minn.  271,  63  N.  W. 
735,  it  is  said:  "As  a  general  rule,  the  specific  performance 
of  contracts  relating  to  chattels  will  be  denied,  because  the 
law  affords  adequate  and  complete  redress  in  an  action  for 
damages.  There  are  exceptions  to  this  rule,  of  course.  For 
instance,  whenever  the  loss  by  reason  of  a  violation  of  the 
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contract  cannot  be  correctly  estimated  in  damages,  or  when- 
ever, from  the  nature  of  the  contract,  a  specific  performance 
is  indispensable  to  justice,  a  court  of  equity  will  not  be  de- 
terred from  interfering  because  the  contract  relates  to  per- 
sonal property.  And  it  has  been  held  that  specific  perform- 
ance may  be  decreed  where  the  shares  are  limited,  having 
no  fixed  marketable  value,  are  not  quoted  in  the  commercial 
reports,  nor  selling  upon  the  market,  because,  it  was  said, 
a  judgment  for  damages  at  law  might  not  afford  adequate 
relief." 

Again,  in  a  decision  rendered  last  year — Hills  v.  McMunn, 
232  111.  488.  83  N.  E.  963— it  is  stated:  ''It  is  also  contended 
that  the  case  made  by  the  bill  and  proofs  shows  no  grounds 
for  the  interposition  of  a  court  of  equity,  and  that  if  appel- 
lant has  any  remedy,  the  law  will  afford  adequate  relief.  The 
stock  of  the  United  States  Steel  Piling  Company  is  not  shown 
to  have  had  any  market  value  or  to  have  ever  been  on  the 
^'^^  market  for  sale.  Whatever  value  it  has  is  dependent  upon 
the  value  of  the  patent  owned  by  the  corporation.  It  is  said 
in  Cook  on  Corporations,  338 :  '  If  the  stock  contracted  to  be 
sold  is  easily  obtained  in  the  market  and  there  are  no  partic- 
ular reasons  why  the  vendee  should  have  the  particular  stock 
contracted  for,  he  is  left  to  his  action  for  damages.  But 
where  the  value  of  the  stock  is  not  easily  ascertainable  or  the 
stock  is  not  to  be  obtained  readily  elsewhere,  or  there  is  some 
particular  and  reasonable  cause  for  the  vendee's  requiring  the 
stock  contracted  to  be  delivered,  a  court  of  equity  will  decree 
a  specific  performance  and  compel  the  vendor  to  deliver  the 
stock.'  We  think  the  case  one  for  the  exercise  of  equitable 
jurisdiction,  and  that  the  court  erred  in  dismissing  the  bill." 

In  a  late  Oregon  case,  Deitz  v.  Stephenson,  51  Or.  596,  95 
Pac.  803,  it  w^as  said :  ' '  That  a  contract  for  the  sale  of  shares 
of  private  corporation  may,  under  certain  circvimstances,  be 
the  subject  of  equitable  jurisdiction  for  its  specific  perform- 
ance, is  well  established.  This  occurs  where  the  value  of 
the  stock  is  not  easily  ascertainable,  or  the  stock  is  not  to 
be  obtained  readily  elsewhere,  or  there  is  some  particular  and 
reasonable  cause  for  the  vendee's  requiring  the  stock  con- 
tracted to  be  delivered." 

In  New  York  it  was  held  that  a  court  of  equity  had  juris- 
diction to  decree  the  specific  performance  of  a  contract  con- 
cerning chattel  property,  and  that  it  was  proper  to  do  so 
where  the  plaintiff's  case  is  good  and  the  remedy  at  law  is 
inadequate,  or  its  enforcement  attended  with  doubt  or  diffi- 
culty: Johnson  v.  Brooks,  93  N.  Y.  337. 

The  supreme  court  of  Missouri  decided  in  1907  that  the 
specific  performance  of  a  contract  to  deliver  corporate  stock 
will  lie  where  its  pecuniary  value  is  not  probable,  and  in  con- 
sequence one  may  not  have  adequate  damages  at  law :  Baum- 
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hoff  V.  St.  Louis  Co.,  205  Mo.  248,  120  Am.  St.  Rep.  745, 
104  S.  W.  5. 

In  White  v.  Schuyler,  31  How.  Pr.  38,  it  is  held  that  an 
agreement  for  the  delivery  of  stock  will  be  specifically  en- 
forced where  it  is  of  uncertain  value  and  sales  infrequent, 
and  it  is  difficult,  if  not  impossible,  to  do  justice  by  awarding 

2oo°In  Manton  v.  Ray,  18  R.  I.  672,  49  Am.  St.  Rep.  811, 
29  Atl.  998,  the  court  enforced  a  contract  for  the  purchase 
of  stock  where  its  value  was  uncertain  and  not  easily  'ascer- 
tainable. 

Bargains  for  the  transfer  of  stock  have  been  enforced  in 
numerous  cases  in  England.  The  court  required  a  contract 
for  the  sale  of  government  stock  to  be  executed  (Doloret  v. 
Rothschild,  1  Sim.  &  S.  590),  and  an  agreement  for  the 
transfer  of  railway  shares  was  enforced  in  Duncuft  v.  Al- 
brecht,  12  Sim.  189,  199.  The  chancellor  distinguished  be- 
tween three  per  cents  or  other  stock,  which  could  always  be 
had  on  the  market,  and  railway  shares  of  a  particular  de- 
scription which  were  limited  in  number  and  could  not  always 
be  found  on  the  market^ 

In  Frue  v.  Houghton,  6  Colo.  318,  it  was  held  that  the 
well-settled  authority  of  courts  to  decree  specific  perform- 
ance of  agreements  does  not  depend  upon  any  distinction 
between  real  and  personal  estate,  but  the  ground  of  juris- 
diction is  that  the  party  seeking  equitable  relief  cannot  be 
fully  compensated  by  an  award  of  damages,  and  that  an 
agreement  to  transfer  stock  in  a  mining  company,  where  the 
shares  are  limited  and  have  no  fixed  or  marketable  value  and 
are  not  quoted  in  the  commercial  reports  nor  selling  upon 
the  stock  boards,  may  be  enforced. 

Other  cases  supporting  the  principle  enunciated  are :  Good- 
win Gas  Stove  Co.'s  Appeal,  117  Pa.  514,  2  Am.  St.  Rep. 
696,  12  Atl.  736 ;  Krohn  v.  Williamson,  62  Fed.  869,  affirmed 
in  66  Fed.  655,  13  C.  C.  A.  668 ;  Treasurer  v.  Commercial 
Coal  M.  Co.,  23  Cal.  390;  3  Parsons  on  Contracts,  9th  ed.,  pp. 
369,  370;  Selover  v.  Isle  H.  L.  Co.,  91  Minn.  451,  98  N.  W. 
344. 

In  Ames  v.  Whitbeck,  179  111.  458,  53  N.  E.  969,  it  was  held 
that  a  contract  by  a  corporation  to  transfer  its  stock  in  con- 
sideration of  services  to  be  performed  by  the  vendee  would 
be  specifically  enforced  where  the  corporation  is  insolvent. 

In  the  note  in  50  L.  R.  A.,  page  504,  it  is  said  that  the 
insolvency  of  the  vendor  is  a  good  ground  for  holding  the 
remedy  at  law  inadequate :  Draper  v.  Stone,  71  Me.  175. 

Appellants  earnestly  contend  that  as  the  agreement  was 
not  enforceable  against  the  plaintift*  at  the  time  it  was  made, 
because  the  courts  will  not  compel  a  specific  performance  of 
***^  services  agreed  to  be  rendered,  it  is  not  now  binding 
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upon  appellants,  as  it  was  lacking  in  mutuality  at  its  in- 
ception so  far  as  the  remedy  is  concerned,  and  therefore  is 
not  specifically  enforceable  by  the  parties  on  either  side. 
They  say  that,  as  the  contract  was  wanting  in  mutuality  both 
as  to  the  obligation  and  the  remedy,  it  could  not  have  been 
enforced  against  the  plaintiff  by  the  defendants.  Over  the 
citation  of  a  number  of  cases,  they  quote :  *  *  '  The  rule  is 
fundamental  that  a  contract  will  not  be  specifically  enforced, 
unless  it  is  obligatory  on  both  parties,  nor  unless  both  par- 
ties, at  the  time  it  is  executed,  have  the  right  to  resort  to 
equity  for  its  specific  performance.'  " 

It  would  seem  that  some  of  the  courts,  instead  of  looking 
carefully  for  the  reason  for  any  such  alleged  rule,  have  some- 
times used  expressions  into  which  they  may  have  been  led  by 
the  loose  or  somewhat  indefinite  language  in  the  following 
section  286  (third  edition,  section  216)  of  Fry  on  Specific 
Performance:  "A  contract,  to  be  specifically  enforced  by  the 
court,  must  be  mutual;  that  is  to  say,  such  that  it  might, 
at  the  time  it  was  entered  into,  have  been  enforced  by  either 
of  the  parties  against  the  other  of  them.  WheneVer,  there- 
fore, whether  from  personal  incapacity,  the  nature  of  the  con- 
tract, or  any  other  cause,  the  contract  is  incapable  of  being 
enforced  against  one  party,  that  party  is  equally  incapable  of 
enforcing  it  against  the  other,  though  its  execution  in  the 
latter  way  might  itself  be  free  from  the  difficulty  attending 
its  execution  in  the  former." 

On  the  other  hand,  there  are  so  many  cases  in  which  the 
courts  have  taken  an  opposite  view  or  have  failed  to  follow 
this  assorted  rule,  that  in  relation  to  several  classes  of  actions 
it  may  be  deemed  an  exception  rather  than  a  rule.  As  held 
by  different  decisions,  it  is  not  justly  applicable  to  a  case 
like  the  present  one,  where  the  contract  has  been  executed 
on  the  part  of  the  plaintiff.  Fry  wrote  his  text-book  in  Eng- 
land over  sixty  years  ago,  and  neither  the  section  quoted  nor 
the  cases  added  in  the  foot-note  by  the  editor  would  indicate 
that  he  had  reference  to  shares  in  private  corporations,  in 
regard  to  which  the  law  has  grown  up  mostly  in  this  country 
since  that  time. 

^*'^  There  is  no  good  reason  appearing  for  requiring  that 
the  contract  be  specifically  enforceable  from  its  inception  by 
both  parties  to  enable  it  to  be  enforced  by  either,  and  if  there 
is  an  agreement  by  one  of  the  parties  to  do  something  which 
could  not  be  compelled  in  an  action  for  specific  performance, 
but  he  has,  in  fact,  completed  his  part  of  the  contract,  leaving 
only  unperformed  the  promises  of  the  opposing  party  to  do 
the  act  which  equity  would  require  to  be  done,  if  the  enforce- 
ability of  the  agreement  had  been  mutual* from  the  beginning, 
then  the  delinquent  ought  to  be  compelled  to  perform  hi.i 
psrt. 
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The  plaintiff's  right  to  recover  ought  to  depend  upon  the 
equities  in  his  favor  at  the  time  of  the  breach  of  the  agree- 
ment or  of  commencement  of  suit,  rather  than  upon  some 
verbal  distinction  relating  to  the  terms  of  the  contract  as  or- 
iginally drawn.  If  one  has  actually  received  a  valid  con- 
sideration for  his  agreement  to  convey  stock,  it  would  seem 
that  in  justice  the  other  party  should  be  allowed  to  enforce 
the  transfer  to  him  when  he  cannot  be  adequately  compen- 
sated in  damages,  as  readily  whether  that  consideration  was 
services  performed,  or  money  paid,  or  an  agreement  to  con- 
vey real  or  personal  property,  which  also  would  have  been 
specifically  enforceable  under  the  terms  of  the  agreement. 
Certainly,  if  one  of  the  parties  has  fulfilled  his  part  of  the 
contract  by  the  payment  of  money  or  the  rendition  of  ser- 
vices, he  should  be  as  much  entitled  to  relief  as  if  he  had 
conveyed  or  tendered  property. 

Over  cases  cited  in  the  foot-note  it  is  said,  at  page  234  of 
Pomeroy  on  Contracts:  "The  mutuality  of  the  equitable 
remedy,  on  the  other  hand,  does  not  belong  to  the  essence 
of  the  contract.  An  agreement  may  be  perfect  in  its  obliga- 
tion upon  both  the  parties,  and  yet  be  of  such  a  nature  that 
one  of  them  only  could  be  compelled,  by  a  decree  of  the  court, 
to  specifically  perform.  As  the  absence  of  this  kind  of  mutu- 
ality does  not  render  the  agreement  any  less  obligatory,  it 
would  seem  on  principle  that  if  the  quality,  originally  lack- 
ing, should  be  subsequently  supplied,  in  any  practical  man- 
ner, before  the  commencement  of  the  suit,  or  even,  perhaps, 
before  the  hearing,  the  objection  would  then  be  removed,  and 
a  specific  enforcement  would  be  thus  made  possible.  For 
-**^  example,  if  the  party  who  had  undertaken  to  db  acts,  the 
performance  of  which  could  not  be  specifically  compelled — 
such  as  the  rendering  of  personal  services — should  fully  per- 
form all  that  he  had  agreed  to  do,  and  should  then  seek  to 
enforce  a  specific  execution  of  the  contract  by  the  other,  it 
Avould  seem,  on  principle,  that  all  obstacle  to  granting  the 

relief  would  have  been  removed To  the  doctrine  of 

mutuality  as  stated  and  discussed  in  the  foregoing  para- 
graphs, there  are  limitations  and  exceptions  of  great  impor- 
tance, which  verv  much  narrow  its  application." 

In  King  v.  Gildersleeve,  79  Cal.  504,  21  Pac.  961,  it  was 
lield  that  "the  rule  is  not  applicable  where  the  personal  ser- 
vices have  been  fully  or  substantially  performed,  or  where 
full  performance  has  been  waived:  Ballard  v.  Carr,  48  Cal. 
74;  Howard  v.  Throckmorton,  48  Cal.  482." 

The  same  court  used  statements  apparently  contradictory 
in  Cooper  v.  Pena,  21  Cal.  403,  but  the  case  may  be  distin- 
guished in  regard  to  the  facts;  for  in  the  earlier  one  the 
services  had  not  been  i)erformed,  and  it  was  held  that  the 
court  could  not  compel  their  performance  by  the  plaintiff. 
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There  is  more  conflict  in  the  language  used  in  the  varying 
opinions  than  in  the  result  of  the  decisions,  where  they  bear 
upon  similar  facts. 

In  Oswald  v.  Nehls,  233  111.  438,  84  N.  E.  619,  it  is  stated 
that:  "It  is  next  insisted  by  appellants  that  the  contract  in 
question  is  wanting  in  mutuality,  and  for  that  reason  a  spe- 
cific performance  should  be  denied.  This  contention  cannot 
be  sustained.  The  general  rule  is  that,  before  specific  per- 
formance of  a  contract  will  be  decreed,  it  must  appear  that 
there  was  mutuality,  both  in  the  obligation  and  the  remedy, 
under  the  contract,  as  long  as  the  contract  remains  executory 
on  both  sides :  Waterman  on  Specific  Performance,  196 ;  Page 
on  Contracts,  1621;  Lancaster  v.  Roberts,  144  111.  213,  33 
N.  E.|  27;  Welty  v.  Jacobs,  171  111.  624,  49  N.  E.  723,  40 
L.  R.  A.  98;  Bauer  v.  Lumaghi  Coal  Co.,  209  111.  316,  70 
N.  E.  634.  But  this  rule  has  no  application  to  contracts 
in  which  the  provisions  which  could  not  be  enforced  specifi- 
cally have  been  fully  performed.  Contracts  for  personal  care 
and  attention  or  personal  services  cannot  usually  be  enforced. 
However,  when  personal  care  and  attention  or  personal  ser- 
vices have  been  ^***  fully  performed,  and  the  circumstances 
are  such  that  to  deny  specific  performance  would  leave  the 
party  with  the  injury  that  could  not  be  adequately  compen- 
sated in  damages,  equity  will  grant  a  specific  performance  of 
the  remaining  provisions  of  the  contract:  Page  on  Contracts, 
1623,  and  cases  therein  cited." 

In  Mississippi  G.  Co.  v.  Franzen,  143  Fed.  507,  74  C.  C.  A. 
135,  6  Ann.  Cas.  707,  the  court  held  that  the  doctrine  of 
nonenforceability  in  equity  of  a  contract  for  lack  of  mutual- 
ity had  no  application  to  an  executed  contract,  and  cited 
Green  v.  Richards,  23  N.  J.  Eq.  32 ;  Hulse  v.  Bonsack  M.  Co., 
65  Fed.  864,  13  C.  C.  A.  180 ;  Grove  v.  Hodges,  55  Pa.  504. 
The  same  doctrine  was  upheld  in  Minneapolis  &  St.  L.  Ry. 
Co.  V.  Cox,  76  Iowa,  306,  14  Am.  St.  Rep.  216,  41  N.  W.  24. 

We  agree  with  the  following  views  of  the  supreme  court 
of  Kansas  as  expressed  in  Water-Supply  Co.  v.  Root,  56  Kan. 
187,  42  Pac.  715:  ''It  is  claimed  that  such  contracts  only 
as  might,  at  the  time  they  were  entered  into,  have  been  en- 
forced specifically  by  either  party  against  the  other  can  be 
specifically  enforced  after  performance  by  one  party.  It  is 
argued  that  this  was  a  contract  for  the  services  of  Root  & 
Campbell,  as  attorneys;  ....  that  in  the  very  nature  of 
things  the  contract  could  not  be  specifically  enforced  against 
them;  that,  inasmuch  as  Felitz  and  wife  could  never  have 
had  a  decree  compelling  Root  &  Campbell  to  perform  their 
part  of  the  contract,  there  was  a  lack  of  mutuality,  and  con- 
sequently no  specific  performance  can  be  decreed  in  favor  of 
the  other  party.  We  recognize  the  soundness  of  this  con- 
tention to  the  extent  that  a  decree  requiring  specific  perform- 
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ance  by  the  attorneys  could  not,  consistently  with  established 
principles,  be  made,  or  properly  enforced,  if  made.  The  doc- 
trine that  there  must  be  mutuality  in  the  contract,  and  that 
it  must  be  capable  of  enforcement  at  the  suit  of  either  party 
at  the  time  it  was  entered  into,  so  broadly  contended  for  by 
counsel  for  the  plaintiff  in  error,  and  stated  in  equally  broad 
terms  in  Fry  on  Specific  Performance,  443,  is  subject  to  so 
many  exceptions  and  such  important  qualifications  that  it  is 
doubtful  whether  a  court  would  ever  be  warranted  in  declar- 
ing the  law  so  broadly.  There  are  many  contracts,  ^^®  or- 
iginally unilateral,  capable  of  enforcement  when  accepted. 
.  .  .  For  a  discussion  of  the  limitations  upon  the  doctrine 
of  mutuality,  see  Pomeroy  on  the  Specific  Performance  of 
Contracts,  167  et  seq.  Upon  reason,  we  are  wholly  unable 
to  perceive  any  valid  ground  for  saying  that  a  contract  to 
convey  lands,  in  consideration  of  personal  services  thereafter 
to  be  performed,  is  less  binding  and  less  capable  of  specific 
performance  after  the  services  are  in  fact  rendered  than  a 
contract  for  the  conveyance  of  land  in  consideration  of  the 
payment  of  money.  Personal  services  actually  rendered  are 
as  good  a  consideration  as  money  paid,  and  where  the  party 
seeking  enforcement  of  the  contract  is  no  longer  in  a  position 
to  escape  any  part  of  his  obligation,  having  fully  performed 
it,  any  want  of  mutuality  which  may  have  attended  the  con- 
tract when  entered  into  has  passed  away,  and  the  power  of 
the  court  is  ample  to  conveyance.  The  equity  of  the  person 
who  has  done  all  he  agreed  to  do  is  as  complete  and  full  as 
it  could  possibly  be  in  any  case.  This  view  is  supported  by 
sufficient  authority,  as  well  as  by  reason.  In  the  case  of 
Howard  v.  Throckmorton,  48  Cal.  482,  it  was  held  that  'al- 
though, when  an  attorney  contracts  to  perform  legal  services 
for  a  client  in  consideration  of  receiving  a  portion  of  the 
property  about  which  the  litigation  is  to  be  carried  on,  he 
cannot  maintain  an  action  for  specific  performance  while  the 
contract  remains  unperformed  on  his  part,  yet,  if  he  can 
show  a  substantial  performance  on  his  part,  he  is  as  fully 
entitled  to  maintain  such  action  as  he  would  be  if  the  agree- 
ment on  his  part  had  been  for  the  payment  of  money':  See, 
also,  Ballard  v.  Carr,  48  Cal.  74;  King  v.  Gildersleeve,  79 
Cal.  504,  21  Pac.  961 ;  Schroeder  v.  Gemeinder,  10  Nev.  355 ; 
Perkins  v.  Hadsell,  50  111.  216." 

In  Welch  v.  Whelpley,  62  Mich.  15,  4  Am.  St.  Rep.  810, 
28  N.  W.  744,  a  parol  contract  by  which  a  father  agreed  to 
give  eighty  acres  of  land  near  his  residence  to  his  daughter 
and  son  in  law  and  to  help  them  improve  the  same,  in  con- 
sideration of  their  making  their  home  there,  was  enforced 
in  equity,  and  it  was  held  that,  although  the  agreement  was 
somewhat  vague  as  to  the  time  the  residence  on  the  land  was 
to  continue  and  the  extent  of  the  improvements  to  be  made, 


April,  1909.]  Turley  v.  Thomas.  687 

and,  ^**  if  unperformed,  difficult  of  adjustment,  it  was  not 
altogether  indefinite,  and  must  be  considered  in  the  liuht  of 
ordinary  conduct ;  that  it  did  not  require  residence  for  life  or 
for  any  fixed  period,  if  they  made  their  home  on  the  place 
for  the  time,  at  least,  without  contemplating  changing;  that 
the  contract  was  substantially  performed  when  they  in  good 
faith  fixed  their  home  on  the  land;  that  the  legal  remedy 
being  inadequate,  a  conveyance  would  be  enforced ;  that  the 
objection  of  want  of  mutuality  would  not  avail,  if  the  part 
of  the  contract  difficult  of  enforcement  had  been  performed. 

In  Allen  v.  Cerro  Gordo  County,  40  Iowa,  349,  a  convey- 
ance w'as  compelled  of  an  interest  in  swamp  lands  which  the 
plaintiff  had  secured  from  the  government  for  the  county  in 
jjursuance  of  a  contingent  agreement  with  the  supervisors, 
and  it  was  held  that,  after  accepting  the  benefit  of  his  ser- 
vices in  obtaining  the  land,  the  plea  that  he  had  made  mis- 
representations as  to  his  ability  to  perform  them  would  not 
avail  in  a  defense  in  an  action  for  specific  performance  of 
the  contract  for  payment  of  the  services  after  they  had  been 
rendered. 

Chief  Justice  Hawley,  speaking  for  the  court  in  Schroeder 
V.  Gemeinder,  10  Nev.  355,  said:  "It  is  next  insisted  that  a 
court  of  equity  should  not  decree  a  specific  performance,  be- 
cause the  obligation  of  the  parties  is  not  mutual,  and  several 
authorities  have  been  cited  to  the  effect  that,  when  the  con- 
tract is  of  such  a  nature  that  it  cannot  be  specifically  enforced 
as  to  one  of  the  parties,  equity  will  not  enforce  it  against 
the  other.  The  case  of  Parkhurst  v.  Van  Cortland  was  re- 
versed on  appeal  in  the  court  of  errors:  14  Johns.  15,  7  Am, 

Dec.  427 There  are  many  exceptions  to  the  general 

rule  stated  in  said  case,  and,  without  attempting  to  review 
the  authorities  relied  upon  by  respondent,  we  think  it  may 
now  be  considered  as  well  settled  by  all,  or  nearly  all,  the 
modern  authorities  that  a  court  of  equity,  in  action  for 
specific  performance  of  optional  contracts  and  covenants  to 
lease  or  convey  lands,  will  enforce  the  covenant." 

Among  the  large  number  of  cases  cited  in  the  elaborate 
briefs  of  the  appellants  many  would  be  applicable  if  plaintiff 
and  Arkell  had  not  performed  their  part  of  the  contract,  as 
appellants  contend,  for  the  acts  required  of  them  Avere  of 
such  ^^"^  a  nature  that  they  could  not  be  enforced,  and  while 
they  remained  unperformed  the  court  could  not  compel  per- 
formance by  appellants ;  but  under  the  view  which  wo  have 
taken,  that  it  was  within  the  province  of  the  district  court 
under  the  conflicting  evidence  to  find  that  the  plaintiff  and 
Arkell  had  fulfilled  their  part  of  the  agreement,  and  that 
the  stock  had  no  market  or  ascertainable, value  from  which 
the  damage  sustained  by  plaintiff  could  be  adequately  deter- 
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mined,  it  was  proper  to  make  the  decree  requiring  appellants 
to  transfer  the  stock  to  plaintiff  as  they  had  agreed. 

In  the  minor  specifications  of  error  we  do  not  find  any- 
thing prejudicial  to  appellants.  It  is  claimed  that,  under 
plaintiff's  theory  that  the  $500  note  was  not  to  be  paid  if 
the  appellants  completed  their  agreement  with  the  Selby  com- 
pany so  they  would  obtain  and  furnish  to  plaintiff  and  Arkell 
their  portion  of  the  stock,  it  was  necessary  for  the  plaintiff 
to  surrender  the  note  for  cancellation.  No  such  exception 
was  taken  in  the  lower  court,  and,  there  being  no  specifica- 
tion in  this  regard,  the  question  is  not  one  to  be  seriously 
considered  on  appeal.  Under  the  plaintiff's  testimony  that 
the  note  was  not  to  be  paid,  if  the  appellants  fulfilled  their 
agreement  with  the  Selby  company  and  with  plaintiff  and 
Arkell,  it  could  not  be  collected  against  appellants,  even  in 
the  hands  of  an  innocent  assignee,  because  it  is  long  past  due. 
The  note  was  in  fact  filed  during  the  trial,  and  is  in  the  record 
before  us,  with  the  indorsement  of  the  clerk  and  the  judge, 
and,  if  its  cancellation  were  desired,  an  order  canceling  it 
should  have  been  demanded. 

In  Schroeder  v.  Gemeinder,  10  Nev.  355,  it  was  said:  "Per- 
haps the  respondent  might  have  objected  against  proceeding 
with  the  trial  until  the  money  was  paid  into  court.  No  pre- 
liminary objections,  however,  were  made,  and  this  objection 
cannot  now  be  urged  against  the  power  of  the  court  to  order 
a  decree.  Courts  of  equity  ought  to  determine  the  rights  of 
the  parties  according  to  the  broad  principles  of  justice  and 
fair  dealing,  and  not  by  the  technical  and  refined  distinc- 
tions of  the  law.  A  decree  should  not  be  granted  if  there 
has  been  gross  laches  or  neglect  upon  the  part  of  those  seek- 
ing the  enforcement  of  the  covenant.  But  the  facts  of  this 
case  do  ^**^  not  justify  the  refusal  of  the  decree  because  the 
money  was  not  brought  into  court." 

The  rulings  of  the  court  appertaining  to  the  introduction 
of  evidence,  to  which  objections  not  always  specific  were 
taken,  do  not  appear  to  have  resulted  in  any  injury  to  appel- 
lants, especially  so   as  the  case  was  tried  without  a  jury. 

If  the  question  asked  Thomas  on  cross-examination  as  to 
the  number  of  shares  he  still  held  was  not  strictly  within 
the  scope  of  his  direct  examination,  it  appeared  without  this 
testimony  that  he  previously  had  more  than  enough  to  enable 
him  to  transfer  to  plaintiff  the  number  due  him,  and  without 
further  showing  the  presumption  arose  that  he  continued  to 
hold  them.  The  same  conclusion  and  result  would  have  been 
reached  whether  he  was  allowed  to  answer  the  question  or 
not. 

Nor  is  the  objection  that  the  action  was  premature  because 
the  stock  was  in  pool  well  founded.  The  decree  enjoins  tht; 
custodian  of  the  pooled  stock  and  the  company  from  deliver- 
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ing  to  appellants  the  shares  to  which  plaintiff  is  entitled,  and 
directs  that  they  be  transferred  to  him.  The  time  during 
which  the  pool  was  to  run  has  now  expired,  although  they 
repudiated  the  contract,  and  suit  was  brought  during  the 
period  of  the  pool.  Appellants  cannot  be  injured  by  the 
delivery  of  the  stock  to  plaintiff  after  that  period,  as  will 
occur  by  enforcing  the  decree  at  this  time  without  any  mod- 
ification. 

As  respondent  prevails  for  other  reasons,  it  will  not  be 
necessary  to  consider  the  point  presented  by  the  supplemental 
brief  in  which  it  is  urged  that  appellants  were  trustees  as 
to  respondents'  part  of  the  stock. 

The  judgment  is  affirmed. 


SPECIFIC  PERFORMANCE  OF  CONTRACTS  FOR  THE  SALE  OF 
CORPORATE  STOCK. 
I.  Development  of  I>octrine  and  General  Principles,  689. 
n.  The  Contract  will  be  Enforced  When  the  Stock  has  a  Peculiar 
or  Special  Value  to  the  Vendee. 

a.  When  the  Value  of  the  Stock  is  not  Easily,  or  at  AH,  As- 

certainable, and  not  Easily,  or  at  All,  Obtainable  in  the 
Market,  693. 

b.  Where  the  Stock  will  Enable  the  Vendee  to  Obtain  Control 

of  the  Corporation,  694. 

in.  The  Contract  will  be  Enforced    When  the    Sale    of  Stock  is 

Coupled  With  the  Sale  of  Land,  696. 
IV.  The  Contract  will  be  Enforced  Where  the  Stock  is  Subject  to  a 

Trust,  697. 
V.  The  Contract  wiU  be  Enforced  in  Case  of  the  Insolvency  of  the 

Vendor,  698. 

VT.  Miscellaneous  Cases,  698. 

VII.  Contracts  for  the  Sale  of  Public  Stocks  will   not  be  Enforced, 
699. 
VIII.  Essential  Elements  of  the  Bill  to  Enforce  the  Specific  Perform- 
ance of  Sales  of  Stock,  700. 

I.  Development  of  Doctrine  and  General  Principles. 
The  principle  of  English  jurisprudence,  established  at  the  very 
outset  when  the  court  of  chancery  began  to  assume  jurisdiction  in 
aid  of  the  execution  of  contracts,  tbat  specific  performance  would 
not  be  granted  to  carry  out  agreements  for  the  sale  of  chattels,  is  ap- 
plicable to  contracts  for  the  sale  and  delivery  of  corporate  stocks  and 
bonds  upon  the  general  ground  that  money  damages  in  most  cases 
of  breach  of  such  agreements  furnish  an  adequate  remedy  and  that 
the  injured  party  is  enabled  to  procure  articles  of  like  quality  and 
in  like  quantity  in  the  open  market,  which  obviously  is  not  the  case 
on  the  breach  of  a  contract  for  the  sale  of  land.  The  essential  dis- 
tinction which  equity  has  drawn  between  contracts  for  the  sale  of 
land  and  those  for  the  sale  of  shares  of  corporate  stock  is  pointed 
out  in  the  early  English  case  of  Cud  v.  Butter,  1  P.  Wms.  570,  5 
Vin.  Abr.  538,  which  was  an  action  for  the  specific  performance  of 
a  contract  for  the  sale  of  South  Sea  stock.  These  Lord  Macclesfield, 
in  Betting  aside  the  decree  for  specific  performance  granted  by  Sir 
Am.  St.  Bep.,  Vol.  185 — 14 
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Joseph  Jekyll,  said  that  "equity  ought  not  to  execute  any  of  these 
contracts  but  leave  the  party  to  his  damages,  and  with  the  money 
he  may,  if  he  please,  buy  the  quantity  of  stock  agreed  to  be  trans- 
ferred, for  there  can  be  no  difference  between  a  man's  stock  and  an- 
other's, but  that  one  parcel  of  land  may  vary  from  and  be  more- 
commodious  than  another  parcel,  but  one  thousand  pounds  sterling 
South  Sea  stock,  whether  it  be  A,  B,  C,  or  D's  is  the  same  thing, 
and  is  in  no  sort  variant,  and  therefore,  let  the  plaintiff,  if  he  has 
a  right,  recover  in  damages."  This  case  was  decided  in  1719,  and 
from  the  scarcity  of  other  English  adjudications  on  the  precise  sub- 
ject it  would  appear  that  it  held  its  controlling  force  down  to  the 
middle  of  the  last  century,  although  in  the  case  of  Gardener  v. 
Pullen,  2  Vern.  394,  wherein  a  decree  was  granted  for  the  specific 
performance  of  a  sale  of  old  East  India  stock,  the  opposite  conclusion 
seems  to  have  been  reached,  but  upon  what  grounds  does  not  appear 
from  the  report.  Also  in  Doloret  v.  Rothschild,  1  Sim.  &  S.  590,  2 
L.  J.  Ch.,  O.  S.,  125,  24  B.  R.  247,  which  was  a  bill  for  the  spe- 
cific performance  of  a  contract  for  the  sale  of  Neapolitan  government 
stock,  and  which  went  off  on  demurrer,  the  lord  chancellor,  in  an- 
nouncing the  grounds  of  his  decision,  foreshadowed  the  coming  of 
the  later  limitations  of  the  broad  doctrine  of  Cud  v.  Rutter,  1  P- 
Wms.  570,  5  Vin.  Abr.  538,  by  saying:  "I  am  of  opinion  that,  in- 
asm'uch  as  this  bill  prays  for  a  delivery  of  certain  certificates  which 
would  constitute  the  plaintiff  the  proprietor  of  a  certain  quantity  of 
stock,  the  bill  in  equity  will  hold,  because  a  court  of  law  could  not 
give  the  property  but  could  only  give  a  remedy  in  damages,  the 
beneficial  effect  of  which  must  depend  on  the  personal  responsibility 
of  the  party."  In  1841,  the  leading  English  case  on  the  subject, 
Duncuft  v.  Albreeht,  12  Sim.  189,  was  decided,  wherein  specific  per- 
formance of  a  contract  for  the  sale  of  shares  of  the  London  and 
Southwestern  Railway,  which  were  identified  by  consecutive  number- 
ing, limited  in  amount,  and  could  not  be  readily  bought  in  the  open 
market,  was  granted  upon  the  ground  that  while  it  had  a  long  time 
before  been  decided  that  specific  performance  would  not  be  decreed 
for  the  sale  of  a  quantity  of  stock,  yet  there  "was  not  any  sort  of 
analogy,"  as  the  vice-chancellor  puts  it,  "between  a  quantity  of  three 
per  cents,  or  any  other  stock  of  that  description  which  can  always 
be  had  by  any  person  who  chooses  to  apply  in  the  open  market,  and 
a  certain  number  of  railway  shares  of  a  particular  description,  which 
are  limited  in  number,  and  which  cannot  always  be  had  in  the  open 
market."  This  case  seems  to  have  settled  the  main  question  in  Eng- 
land, and  comparatively  few  controversies  on  the  subject  have  since 
reached  the  judicial  forum  there,  probably  for  the  reason,  among 
others,  that  corporate  activity  is  much  more  limited  there  than  in 
this  country.  The  only  other  question  in  connection  with  this  sub- 
ject matter  which  has  received  considerable  judicial  attention  from 
the  English  courts  is  as  to  whether  a  vendor  could  have  his  remedy 
against  a  vendee  who  got  tired  of  his  bargain,  which  problem  was 
decided  in  the  afiirmative  in  1858  in  the  case  of  Cheale  v.  Kenwood, 
3  De  Getx  &  J.  27,  27  L.  J.  Ch.  784,  4  Jur.,  N.  S.,  984,  6  Week.  Rep. 
810,  to  the  effect  that  a  contract  whereby  the  defendant  agreed  to 
take  a  certain  number  of  railway  shares  off  the  plaintiff's  hands  was 
enforceable  in  equity,  and  that  the  defendant  would  be  required  to 
complete  his  contract  and  indemnify  the  vendor  against  future  lia- 
bility by  the  act  of  transfer  of  the  stock  to  his  name  on  the  books 
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of  the  corporation.  In  the  United  States,  the  subject  of  this  note  ha? 
received  elaborate  judicial  discussion,  because  the  vast  number  of  all 
kinds  of  corporate  enterprises  have  given  rise  to  several  problems  on 
this  branch  of  the  law,  as  well  as  by  reason  of  the  "tendency  of  courts 
in  modern  times,"  as  is  said  in  Eollins  Investment  Co.  v.  George,  48 
Fed.  776,  and  Krohn  v.  Williamson,  62  Fed.  869,  "to  enlarge,  rather 
than  restrict,  the  jurisdiction  whereby  courts  of  equity  undertake  to 
compel  the  specific  performance  of  contracts  concerning  pereoualty." 
It  may  be  said  that  this  tendency  has  gone  so  far  as  to  particularly 
emphasize  the  doctrine  that  "the  right  of  a  court  of  equity  to  decree 
specific  performance  does  not  now  turn  at  all  upon  the  question 
whether  the  contract  relates  to  real  or  personal  property,  but  alto- 
gether upon  the  question  whether  the  breach  complained  of  can  be 
adequately  compensated  in  damages":  Wait  v.  Kern  River  Min.  etc. 
Co.  (Cal.),  106  Pac.  98;  Fleischman  v.  Woods,  135  Cal.  256,  67  Pac. 
276;  Frue  v.  Houghton,  6  Colo.  318.  In  the  latter  case  the  court 
uses  the  following  pregnant  language  concerning  the  ultimate  test 
which  will  determine  whether  a  bill  in  equity  for  the  specific  per- 
formance of  contracts  will  lie,  and  which  is  of  peculiar  force  in  the 
interpretation  of  contracts  on  the  special  subject  under  discussion: 
"That  courts  of  equity  have  jurisdiction  to  decree  specific  perform- 
ance of  agreements,  whether  relating  to  real  or  personal  property,  is 
well  settled.  It  is  true  that  special  circumstances  must  exist,  en- 
titling a  party  to  an  equitable  remedy,  in  order  to  authorize  the 
exercise  of  the  jurisdiction,  but  the  authorities  agree  that  its  exercise 
does  not  depend  upon  any  distinction  between  real  and  personal 
estate.  The  ground  of  the  jurisdiction  when  assumed  is,  that  the 
party  seeking  equitable  relief  cannot  be  fully  compensated  by  an 
award  of  damages  at  law." 

Before  going  into  an  analysis  of  the  adjudications  on  the  precise 
question  involved,  it  is  proper  to  call  to  mind  that  the  general  rules 
which  ordinarily  apply  to  actions  in  equity  govern  contracts  of  this 
nature.  Therefore,  although  the  facts  of  a  case  might  be  sufficient  to 
justify  the  interposition  of  the  equitable  remedy  to  aid  the  perform- 
ance of  a  contract  for  the  sale  of  stock,  if  there  are  other  facts  which 
would  make  it  inequitable  to  grant  the  relief,  it  will  be  refused.  And 
it  is  a  well-settled  principle  that  specific  performance  cannot  be 
demanded  as  a  matter  of  right,  but  rests  in  the  sound  discretion  of 
the  chancellor:  Clowes  v.  Miller,  74  Conn.  287,  50  Atl.  728;  Ryan  v. 
McLane,  91  Md.  175,  80  Am.  St.  Rep.  438,  46  Atl.  340,  50  L.  R.  A. 
501;  Butler  v.  Wright,  103  App.  Div.  463,  93  N.  Y.  Supp.  113,  186 
N.  Y.  259,  78  N.  E.  1002;  Foil's  Appeal,  91  Pa.  434,  36  Am.  Rep.  671; 
Newton  v.  Wooley,  105  Fed.  541.  Furthermore,  it  is  an  old  rule  that 
the  agreement  to  entitle  it  to  be  enforced  ought  to  be  certain,  fair 
and  just  in  all  the  parts:  Buxton  v.  Lister,  3  Atk.  383.  And  such 
contracts  should  be  free  from  ambiguity  and  uncertainty,  clear,  defi- 
nite and  certain:  Butler  v.  Murphy,  106  Mo.  App.  287,  80  S.  W.  337; 
Northern  Cent.  R.  Co.  v.  Walworfh,  193  Pa.  207,  74  Am.  St.  Rep.  683, 
44  Atl.  253.  A  contract  for  the  sale  of  corporate  stock  which  fixed 
no  definite  time  for  the  paj^ment  of  the  purchase  price,  nor  when 
interest  on  the  deferred  payment  thereof  was  to  be  paid  nor  when 
the  stock  was  to  be  delivered,  was  refused  the  aid  of  the  equitable 
remedy:  Diamond  State  Iron  Co.  v.  Todd,  6  Del.  *Ch.  163.  14  Atl.  27. 
It  is  also  said  that  it  is  a  familiar  rule  that  if  the  right  to  specific 
performance  of  a  contract  exists  at  all  it  must  be  mutual,  and  the 
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want  of  mutuality  would  defeat  the  application  of  the  remedy.  Con- 
sequently, where  a  defendant  entered  into  a  contract  for  the  purchase 
of  shares  of  stock  from  the  plaintiff,  to  be  sold  at  the  latter's  option, 
the  contract  was  not  enforced,  since  there  was  an  entire  lack  of 
mutuality:  Hissam  v.  Parrish,  41  W.  Va.  686,  56  Am.  St.  Eep.  892,  24 
S.  E.  600.  And  in  a  case  where  the  plaintiff  was  to  receive  stock 
from  the  defendant  in  consideration  of  the  performance  of  personal 
services  by  himself  and  his  wife,  in  which  he  failed,  the  specific 
transfer  of  the  stock  was  refused,  on  the  ground,  among  others,  that 
the  defendant  could  not  avail  himself  of  the  same  remedy  against 
the  plaintiff:  Deitz  v.  Stephenson,  51  Or.  596,  95  Pac.  803.  The  bet- 
ter ground,  however,  on  which  to  place  this  decision  would  be  the 
failure  of  performance  on  the  part  of  the  plaintiff,  which  is  always 
a  cogent  ground  for  the  refusal  to  carry  out  an  agreement  by  the  aid 
of  judicial  process.  On  the  other  hand,  where  the  plaintiff  had  per- 
formed the  personal  services  as  far  as  he  was  permitted  to  by  the 
defendant,  the  chancery  court  of  New  Jersey  decided  that  he  was 
entitled  to  specific  performance  of  a  contract  for  the  sale  of  stock 
in  consideration  of  such  services:  Safford  v.  Barber  (N.  J.  Ch.),  70 
Atl.  371.  Of  course,  where  parties  agree  with  ieaeh  other  to  purchase 
certain  stock  as  opportunity  offered  therefor,  and  pay  for  it  equally 
and  to  divide  the  stock  in  the  same  proportion,  there  is  perfect  mu- 
tuality and  the  contract  is  specifically  enforceable:  Sherman  v.  Herr, 
220  Pa.  420,  69  Atl.  899.  There  seems,  however,  to  be  considerable 
confusion  on  this  subject  of  mutuality  of  contract  among  the  ad- 
judicated cases.  It  seems  absurd  to  deny  a  party  the  right  to  the 
equitable  remedy  in  a  proper  case,  simply  because  he  himself  could 
not  enforce  the  obligation  of  the  other  party  by  the  same  means, 
or  even  in  the  same  forum,  as  seems  to  be  the  rule  laid  down  in  the 
case  of  Deitz  v.  Stephenson,  51  Or.  596,  95  Pac.  803.  The  foremost 
rule  governing  causes  in  equity  is  to  do  justice  between  the  parties, 
if  at  all  possible.  And  it  has  been  said  pertinently:  "Equity  enforces 
specific  performance  when  there  is  no  adequate  remedy  at  law.  This 
is  the  ground  of  this  branch  of  equity  jurisdiction,  and  it  is  not  con- 
sistent with  the  test  of  mutuality  of  remedy.  When  payment  is  to 
be  made  in  money,  mutuality  of  remedy  is  not  the  test  for  the  right 
to  this  remedy;  and  when  the  exchange  on  one  side  differs  neither  in 
purpose  nor  reason  from  a  sale  for  money,  the  remedy  of  specific  per- 
formance need  not  be  mutual.  The  mutuality  required  is  that  which 
is  necessary  for  creating  a  contract  enforceable  on  both  sides  in  some 
manner,  but  not  necessarily  enforceable  on  both  sides  by  specific 
performance":  Eckstein  v.  Downing,  64  N.  H.  248,  10  Am.  St.  Eep. 
404,  9  Atl.  626;  Northern  Central  Ry.  Co.  v.  Walworth,  193  Pa.  207, 
74  Am.  St.  Eep.  683,  44  Atl.  253.  Where  the  condition  in  a  unilateral 
contract  has  been  performed,  a  demand  for  specific  performance  can- 
not be  defeated,  the  party  being  otherwise  entitled  to  the  remedy,  by 
setting  up  lack  of  mutuality:  Frue  v.  Houghton,  6  Colo.  318.  We 
will  now  proceed  to  discuss  the  special  grounds,  the  exceptions  to  the 
general  rule  of  nonenforceability  of  this  class  of  contracts. 

n.  The  Contract  will  be  Enforced  When  the  Stock  has  a  Peculiar 
or  Special  Value  to  the  Vendee. 
"Special  circumstances  must  exist,  entitling  a  party  to  an  equitable 
remedy,  in  order  to  authorize  the  exercise  of  the  jurisdiction":  Frue 
v.  Houghton,  6  Colo.  318.  llonce,  whenever  it  is  shown  that  there  are 
special  or  peculiar  circumstances  impelling  a  party  to  buy  shares  of 
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stock,  BO  that  by  reason  of  a  particular  state  of  facts  mere  money 
damages  would  not  afford  an  adequate  remedy,  the  agreement  being 
in  other  respects,  as  heretofore  pointed  out,  not  obnoxious  to  equi- 
table principles,  specific  performance  will  be  granted.  "The  true 
principle  would  seem  to  be  that,  as  a  general  rule,  courts  of  equity 
will  not  enforce  the  specific  performance  of  contracts  for  the  deliv- 
ery of  shares  of  stock,  but  when  a  purchaser  has  bargained  for  such 
shares,  or  taken  an  option  upon  them,  because  they  have  for  him  a 
unique  and  special  value,  the  loss  of  which  could  not  be  adequately 
compensated  by  damages  at  law,  the  chancellor,  in  the  exercise  of  a 
sound  discretion,  may  decree  specific  execution":  Bumgardner  v. 
Leavitt,  35  W.  Va.  194,  13  S.  E.  67,  12  L.  E.  A.  776.  In  other  words, 
the  stock  must  have  to  the  party  applying  for  the  remedy  a  value 
over  and  beyond  a  mere  pecuniary  one,  or,  as  some  of  the  cases  say, 
it  must  be  of  "peculiar"  value:  Eichbaum  v.  Sample,  213  Pa.  216,  62 
Atl.  837.  For  this  reason,  where  it  appears  that  plaintiff  has  no 
(special  interest  in  acquiring  the  stock  except  a  pecuniary  advantage 
Which  would  accrue  from  the  ownership,  specific  performance  cannot 
be  had,  although  some  of  the  other  essential  elements  which  deter- 
mine the  jurisdiction  of  the  court  in  such  cases  are  present,  as  that 
there  have  been  no  sales,  and  the  stock  is  not  listed  on  any  exchange, 
and  that  by  reason  of  the  fact  that  the  vendor  is  the  owner  of  a  large 
amount  of  stock  it  would  be  difficult  to  ascertain  the  value  of  the 
stock:  Clements  v.  Sherwood-Dunn,  108  App.  Div.  327,  95  N.  Y.  Supp. 
766.  Furthermore,  the  peculiar  value  or  interest  must  be  direct  and 
apparent,  and  the  claim,  for  instance,  that,  if  the  stock  were  trans- 
ferred to  plaintiff,  he  would,  by  reason  of  an  agreement  with  other 
stockholders,  be  placed  in  a  position  to  vote  himself  into  an  office  of 
the  corporation  with  an  annual  salary  of  one  thousand  dollars,  is  too 
remote  to  fasten  such  a  peculiar  value  on  the  stock,  which  would 
call  into  action  the  remedy  of  specific  performance:  Moulton  v.  War- 
ren Mfg.  Co.,  81  Minn.  259',  83  N.  "W.  1082.  Likewise,  the  fact  that  the 
vendee  is  one  of  the  employes  of  the  corporation,  the  sale  of  stock 
in  which  he  is  trying  to  enforce,  is  no  such  peculiar  circumstance  to 
set  the  remedy  in  motion:  Barton  v.  De  Wolf,  108  111.  195.  The 
essentials,  according  to  the  almost  unanimous  weight  of  authority, 
which  must  be  present  in  a  case,  to  justify  the  interposition  of  the 
remedy  are  that  the  stock  is  not  easily,  or  at  all,  obtainable  on  the 
market,  and  that  its  value  is  not  easily,  or  at  all,  ascertainable,  or 
that  it  will  secure  the  control  of  the  corporation. 

a.  When  the  Value  of  the  Stock  is  not  Easily,  or  at  All,  Ascer- 
tainable, and  not  Easily,  or  at  All,  Obtainable  in  the  Market. — In  the 
leading  English  case  of  Duncuft  v.  Albrecht,  12  Sim.  189,  the  fact 
that  the  railway  shares  involved  in  the  suit  were  not  generally  to  be 
had  in  the  open  market  was  one  of  the  main  grounds  upon  which  the 
chancellor  rested  his  decision  in  favor  of  the  granting  of  the  remedy. 
In  this  country  the  elements  of  uncertainty  in  value,  and  nonavaila- 
bility in  the  open  market  appear  affirmatively  in  almost  every  case 
where  the  remedy  has  been  awarded.  The  supreme  court  of  Califor- 
nia at  an  early  date  accentuated  the  necessity  of  granting  specific 
performance  in  cases  where  these  elements  are  manifest  in  the  fol- 
lowing language:  "In  the  peculiar  condition  of  bifsiness  and  mining 
operations  in  this  state,  where  numerous  mining  and  other  corpora- 
tions are  in  existence,  whose  stock  is  often  of  fluctuating  and  un- 
certain value,  and  where  certain  kinds  of  stock  have  a  peculiar  valuo 
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to  those  acquainted  with  their  affairs,  where  the  market  value  of 
stocks,  if  any  they  have,  is  often  difficult  to  substantiate  by  com- 
petent evidence,  ....  courts  should  be  liberal  in  extending  the  full, 
adequate,  and  complete  relief  afforded  by  a  decree  of  specific  per- 
formance": Treasurer  v.  Commercial  M.  Co.,  23  Cal.  390.  To  the 
same  effect:  Krouse  v.  Woodward,  110  Cal.  638,  42  Pac.  1084;  Frue 
V.  Houghton,  6  Colo.  318;  Hills  v.  McMunn,  232  111.  488,  83  N.  E. 
963;  Schmidt  v.  Pritchard,  135  Iowa,  248,  112  N.  W.  801;  Dennison  v. 
Keasby,  200  Mo.  408,  98  S.  W.  546;  Baumhoff  v.  St.  Louis  &  K.  R. 
Co.,  205  Mo.  248,  120  Am.  St.  Rep.  705,  104  S.  W.  5;  Wood  v.  Kansas 
City  Home  Tel.  Co.,  223  Mo.  537,  123  S.  W.  76;  Safford  v.  Barber 
(N.  J.  Ch.),  70  Atl.  371;  Rau  v.  Seidenberg,  53  Misc.  Rep.  386,  104 
N.  Y.  Supp.  798;  Deitz  v.  Stephenson,  51  Or.  596,  95  Pac.  803;  Rum- 
sey  v.  New  York  &  P.  R.  Co.,  203  Pa.  579,  53  Atl.  495;  Sherman  v. 
Herr,  220  Pa.  420,  69  Atl.  899;  Manton  v.  Ray,  18  R.  I.  672,  49  Am. 
St.  Rep.  811,  29  Atl.  998;  Krohn  v.  Williamson,  62  Fed.  869;  Newton 
v.  Wooley,  105  Fed.  541;  Altoona  E.  &  E.  Co.  v.  Kittaning  &  F.  C. 
St.  Ry.  Co.,  126  Fed.  559.  An  important  proposition  in  all  these 
cases,  which  turn  on  the  uncertainty  of  the  value  of  the  stock,  is,  of 
course,  the  question  in  what  manner  can  such  value,  or  should  such 
value  be  determined.  On  that  point  it  has  been  said  that  certainty 
of  value  is  not  confined  to  price  fixed  by  stock  boards  or  at  auctioneer's 
sale,  and  if  otherwise  provable  will  control  the  judgment  of  the  court, 
so  that  where  large  purchases  are  made  by  both  parties  to  the  con- 
tract and  the  value  of  the  stock  is  evidenced  by  many  actual  sales,  or 
where  the  value  of  the  stock  is  deducible  by  taking  into  considera- 
tion the  value  of  the  franchise,  the  improvements  and  the  earnin;^ 
power  of  the  corporation,  present  and  future,  the  remedy  will  be 
refused:  Rigg  v.  Reading  &  S.  W.  St.  Ry.  Co.,  191  Pa.  298,  43  Atl. 
212.  It  seems  to  be  the  law,  according  to  the  weight  of  authority, 
that  the  two  elements  discussed  at  this  time  should  concur  to  confer 
the  jurisdiction;  on  the  other  hand,  the  supreme  court  of  the  state  of 
Pennsylvania,  in  the  well-considered  case  of  Northern  Central  Ry.  Co. 
V.  Walworth,  193  Pa.  207,  74  Am.  St.  Rep.  683,  44  Atl.  253,  decided 
that  where  the  like  stock  cannot  be  had  in  the  open  market,  and  it 
cannot  be  obtained  at  all  except  by  force  of  the  particular  contract 
sued  on,  performance  will  be  decreed,  although  the  present  money 
value  of  the  stock  is  ascertainable.  Keeping  in  mind,  however,  the 
general  rule  that  where  damages  are  ascertainable,  and  no  other 
special  or  peculiar  facts  are  shown  why  the  stock  should  become  the 
property  of  the  vendee,  such  as  the  opportunity  of  obtaining  control 
of  the  corporation,  the  decision  is  decidedly  against  the  current  of 
authority,  and  is  opposed  to  the  logic  of  the  general  principle. 

b.  Where  the  Stock  will  Enable  the  Vendee  to  Obtain  Control  of 
the  Corporation. — It  is  well-established  law  in  this  country  that  con- 
tracts for  the  sale  of  corporate  stock  for  the  purpose  of  obtaining  the 
.  control  of  a  corporation  will  be,  generally  speaking,  enforced  specifi- 
cally, upon  the  ground  that  the  element  of  carrying  with  it  the  con- 
trol of  a  business  enterprise  invests  the  stock  with  a  peculiar  value, 
"Where  the  stock  with  reference  to  which  the  contract  is  made  is  of 
peculiar  value  to  the  plaintiff  in  order  that  he  may  obtain  a  proper 
and  legitimate  control  over  the  management  of  a  private  corporation, 
specific  performance  will,  as  a  rule,  be  decreed":  Wood  v.  Kansas 
City  Home  Tel.  Co.,  223  Mo.  537,  123  S.  W.  6,  Where  the  chief 
value  of  the  stock,  whose    transfer    is    asked  to  be  specifically  en- 
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forced,  lies  in  the  fact  that  it  confers  upon  the  plaintiff  the  owner- 
ship of  one-half  of  the  stock  of  the  corporation  and  with  it  the  power 
and  influence  in  the  affairs  of  the  corporation  to  check  any  proposed 
management  of  the  corporation  which  might  be  detrimental,  the 
remedy  will  be  granted:  O'Neill  v.  Webb,  78  Mo.  App.  1;  Sherman  v. 
Herr,  220  Pa.  420,  69  Atl.  899.  And  specific  performance  of  a  con- 
tract between  holders  of  stock,  in  the  same  corporation,  sufficient  to 
give  them  joint  control,  to  the  effect  that  in  the  event  either  of  them 
wishes  to  sell,  or  on  the  death  of  either,  the  other  could  purchase  the 
stock  at  a  stated  price,  the  avowed  object  being  to  retain  the  con- 
trol of  the  corporation  in  the  hands  of  the  survivor,  was  decreed: 
Scruggs  V.  Coterill,  67  App.  Div.  583,  73  N.  Y.  Supp.  882.  In  the  case 
of  Sherwood  v.  Wallin,  1  Cal.  App.  532,  82  Pac.  566,  the  allegations 
of  the  complaint  were,  among  others,  that  the  defendant  refused  to 
turn  over,  as  he  had  agreed,  a  certain  certificate  of  stock  in  a  cor- 
poration of  which  the  plaintiff  was  a  stockholder,  and  in  which  cer- 
tificate defendant  had  only  a  partial  interest  by  reason  of  services 
performed  in  the  compromise  of  some  litigation  concerning  the  stock, 
that  if  allowed  to  retain  the  stock  defendant  would  have  control  of 
the  corporation  and  so  conduct  its  affairs  that  the  value  of  plaintiff's 
shares  will  be  destroyed,  and  further  that  the  present  value  is  un- 
certain. The  demurrer  interposed  to  the  bill  upon  the  ground 
that  it  did  not  state  sufficient  facts  to  confer  equity  jurisdiction  to 
obtain  the  specific  remedy  was  overruled  with  the  statement  that  the 
facts  were  ample  to  warrant  the  interference  of  the  court.  In  all 
these  cases,  aside  from  the  element  of  control,  there  was  a  further 
showing  to  the  effect  that  the  stock  was  not  to  be  had  in  the  open 
market,  or  its  value  was  not  easily,  or  at  all,  ascertainable.  And  in 
Rumsey  v.  New  York  &  P.  R.  Co.,  203  Pa.  579,  53  Atl.  495,  there  is 
the  additional  fact  that  the  stock  was  held  by  a  trustee  in  pursu- 
ance of  an  agreement,  which  had  been  fully  performed  by  the  plain- 
tiff. Emphasis  is  also  laid  on  the  fact,  where  the  relief  has  been 
granted  in  cases  of  stock  carrying  the  control,  that  the  control 
sought  was  for  legitimate  and  proper  purposes.  It  would  seem,  there- 
fore, that  when  no  other  fact  is  made  apparent,  except  that  the  ven- 
dor is  merely  bringing  his  action  for  the  avowed  and  naked  purpose 
of  obtaining  control  of  a  corporation,  courts  will  hesitate  before  they 
grant  the  remedy.  That  was  the  main  issue  in  the  leading  case  of 
Ryan  v.  McLane,  91  Md.  175,  80  Am.  St.  Rep.  438,  46  Atl.  340,  50 
L.  R.  A.  501,  the  contract  showing  an  intention,  as  the  court  said, 
of  which  all  the  parties  to  the  contract  were  fully  cognizant,  that  the 
vendee  should  buy  all,  or  the  larger  part,  of  the  stock  of  the  corpora- 
tion and  not  merely  enough  to  secure  control.  The  court,  after  an 
exhaustive  discussion  of  the  rights  of  the  parties,  said  in  effect  that 
it  is  no  part  of  the  duty  of  a  court  of  equity  to  exercise  its  sound 
discretion  to  aid  the  plaintiff  in  carrying  out  a  contract  which  has 
for  its  main  object  the  placing  of  a  great  corporation  in  the  control 
of  the  plaintiff  and  his  associates,  particularly  as  it  further  appeared 
that  the  plaintiff  refused  to  carry  out  the  apparent  understanding 
between  all  the  parties,  deducible  from  a  careful  study  of  the  agree- 
ment, that  he  should  buy  all  or  such  part  of  the  stocji:  as  was  offered 
by  the  minority  stockholders.  In  other  words,  the  court  called  into 
play  in  deciding  against  the  plaintiff  that  general  principle  applic- 
able to  all  cases  where  equity  assumes  jurisdiction,  that  the  contract 
must  be  fair,  and  fairly  carried  out.     In  FoU's  Appeal,  91  Pa.  434, 
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36  Am.  Eep.  671,  the  supreme  court  of  Pennsylvania  refused  the 
remedy  and  dismissed  the  bill,  where  the  fact  was  apparent  that  the 
contract  sought  to  be  enforced  was  intended  to  secure  the  control  of 
the  corporation,  saying  that  it  did  not  intend  to  lend  the  strong  arm 
of  the  court  to  aid  in  a  mere  "stock-jobbing"  deal.  While  the  lan- 
guage of  the  court  is  somewhat  radical,  yet  it  would  seem  to  be 
justified  by  the  dictates  of  a  sound  public  policy,  in  cases  where  the 
sole  and  only  purpose  of  the  contract  involved  would  appear  to  be 
to  put  through  a  naked  stock  deal,  as  that  term  is  generally  under- 
stood in  the  business  world.  A  careful  reading  of  the  opinion  in 
the  latter  case,  however,  reveals  the  further  facts  that  the  court  found 
that  other  stock  than  that  in  question  was  open  to  purchase,  and 
that  the  corporation  was  a  national  bank,  two  factors  which,  while 
the  decision  does  not  in  terms  show  that  they  were  of  controlling 
force  in  the  case,  must  certainly  have  exerted  a  considerable  influ- 
ence on  the  mind  of  the  court.  In  the  case  of  Clowes  v.  Miller,  74 
Conn.  287,  50  Atl.  728,  which  was  devoid  of  some  of  the  more  public 
interest  of  the  two  cases  just  discussed,  but  where  the  only  ground 
in  support  of  the  bill  was  the  mere  object  of  gaining  control  of  the 
corporation,  and  a  controlling  voice  in  the  management  thereof,  the 
remedy  was  likewise  refused. 

m.    The  Contract  will  be   Enforced  When  the   Sale   of   Stock  is 
Coupled  With  the  Sale  of  Land. 

When  the  contract  for  the  sale  of  stock  forms  part  of  an  entire 
consideration,  the  other  part  being  a  sale  of  real  property,  in  favor 
of  the  enforcement  of  which  latter  contracts  the  equitable  remedy 
has  been  exercised  from  time  immemorial,  the  sale  of  the  stock  will 
be  enforced.  Thus  it  is  said:  "When  the  transfer  of  stock  is  coupled 
with  the  sale  of  land,  the  two  forming  an  entire  consideration,  and  it 
is  not  shown  that  such  stock  has  any  market  value,  or  at  what  price 
it  should  be  transferred,  the  contract  will  be  specifically  enforced": 
Fleischman  v.  Woods,  135  Cal.  256,  67  Pac.  276.  And  where  the  eon- 
tract  is  for  the  purchase  of  all  of  the  property,  real  and  personal,  of 
two  corporations,  together  with  the  entire  stock — the  sale  of  the  stock 
being  practically  only  an  incident  to  the  main  transaction — the  trans- 
fer of  such  stock  will  be  specifically  enforced:  Perin  v.  Megibben, 
53  Fed.  86,  3  C.  C.  A.  443.  In  the  case  of  Leach  v.  Forbes,  11  Gray, 
506,  71  Am.  Dec.  732,  the  court  decreed  specific  performance  of  a 
compromise  agreement  in  the  settlement  of  an  estate,  wherein  the 
defendant  agreed  to  transfer  certain  lands  and  stocks,  against  the 
objection  that  the  contract,  as  far  as  the  stock  was  concerned,  was 
not  specifically  enforceable,  upon  the  express  ground  that  such  con- 
tract was  coupled  with  and  formed  a  part  of  the  sale  of  the  land. 
On  the  other  hand,  where  the  remaining  part  of  the  contract  linked 
with  the  sale  of  a  particular  stock  is  not  specifically  enforceable, 
equity  will  refuse  to  assume  jurisdiction,  according  to  the  decision 
in  Ross  v.  Union  R.  R.  Co.,  Woolw.  26,  Fed.  Cas.  No.  12,080,  in  which 
case  the  plaintiff  was  refused  the  remedy  to  enforce  a  sale  and  trans- 
fer of  two  kinds  of  stocks — railroad  stocks  and  government  bonds — 
both  stocks  forming  an  entire  consideration  for  services  rendered, 
for  the  explicit  reason  that  as  the  remedy  was  not  available  to  en- 
force the  transfer  of  the  government  bonds,  the  sale  of  which,  accord- 
ing to  unanimous  authority,  is  not  so  enforceable,  that  fact  defeateii 
the  remedy  as  to  the  railway  shares. 
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IV.  The  Contract  will  be  Enforced  Where  the  Stock  is  Subject  to  a 

Trust. 
Trusts  coming  within  the  special  cognizance  of  a  court  of  equity, 
any  transaction  concerning  the  sale  or  transfer  of  corporate  stock 
which  can  be  invested  with  the  character  of  a  trust  is  enforceable  by 
this  remedy.  Therefore,  where  two  parties  agree  that  they  will  pur- 
chase stock  as  opportunity  offers,  pay  for  it  equally  and  divide  the 
stock  equally,  the  stock  bought  and  held  by  either  party  is  impressed 
with  a  trust,  and  the  delivery  of  the  proper  quota  thereof  due  from 
one  to  the  other  will  be  specifically  enforced:  Sherman  v.  Herr,  220 
Pa.  420,  69  Atl.  899.  And,  of  course,  where  one  purchases  stock  with 
the  money  of  another  for  the  latter,  he  becomes  a  trustee,  and  will 
be  compelled  to  transfer  it,  particularly  where  it  is  shown  that  the 
stock  is  not  easily  purchaseable  in  the  open  market,  and  the  fact  that 
the  plaintiff  has  no  title  which  he  could  assert  in  an  action  at  law, 
being  an  additional  reason  for  asking  the  equitable   relief:  Johnson 

V.  Brooks,  46  N.  Y.  Sup.  Ct.  (14  Jones  &  S.)  13,  93  N.  Y.  337.  To 
the  same  effect,  Ferguson  v.  Paschall,  11  Mo.  267.  A  party  receiv- 
ing shares  of  stock  in  consideration  of  services  to  be  rendered  under 
an  agreement  that  he  is  to  hold  them  as  trustee  on  the  books  of  the 
corporation  until  they  are  fully  paid  is  entitled  to  the  equitable  aid 
of  specific  performance,  to  compel  a  transfer  on  the  books  of  the  cor- 
poration in  his  own  name  freed  from  the  trust,  as  well  as  a  release 
from  the  seller  from  the  trust  obligation  as  soon  as  he  has  fulfilled 
his  part  of  the  agreement:  Appeal  of  Goodwin  Gas  Stove  &  Meter 
Co.,  117  Pa.  514,  2  Am.  St.  Eep.  696,  12  Atl.  736.  In  the  ease  of 
Draper  v.  Stone,  71  Me.  175,  the  plaintiff  transferred  certain  specific 
shares  of  stock  to  the  defendant's  intestate,  taking  from  him  at  the 
same  time  an  agreement  to  the  effect  that,  for  the  consideration  of 
one  dollar  and  other  good  and  sufficient  considerations,  the  latter 
would  retransfer  and  deliver  the  stock  to  plaintiff,  or  his  representa- 
tive at  any  time  thereafter  on  demand.  The  court  came  to  the  con- 
clusion that  whether  the  transaction  created  a  trust,  or  was  to  be 
construed  as  a  resale  of  the  stock  by  the  deceased,  specific  perform- 
ance would  be  decreed  for  the  redelivery  of  the  stock  to  plaintiff,  it 
having  been  fully  paid  for.  And  in  the  case  of  Krohn  v.  Williamson, 
62  Fed.  869,  Williamson  v.  Krohn,  66  Fed.  655,  13  C.  C.  A.  668,  the 
court  said  that,  whenever  equity  assumes  jurisdiction  of  a  transac- 
tion on  the  ground  that  it  involves  a  trust,  it  may  decree  specific 
performance  of  a  contract  to  convey  stock,  the  direct  subject  of  such 
trust,  or  in  some  way  connected  therewith:  Wood  v.  Kansas  City 
Home  Telephone  Co.,  223  Mo.  537,  123  S.  W.  6.  The  many  cases 
which  have  arisen  where  a  transfer  of  stock  is  sought  to  be  compelled 
upon  the  books  of  a  corporation  are  not  strictly  within  the  purview 
of  this  note,  since  the  question  there  turns  not  60  much  upon  the 
execution  of  the  sale  itself,  as  to  provide  the  vendee  with  the  evi- 
dence of  his  title.  In  this  connection,  it  is,  however,  proper  to  state 
that,  as  has  been  fully  shown  in  the  note  to  State  v.  Jumbo  Exten- 
sion Min,  Co.,  30  Nev.  192,  133  Am.  St.  Rep.  723,  94  Pac.  74,  16  Ann. 
Cas.  896,  courts  of  equity,  in  sustaining  the  jurisdiction  in  these 
cases,  raise  an  implied  trust  between  the  corporation  and  its  stock- 
holders and  their  privies,  by  reason  of  which  the  corporation  will  be 
compelled  to  transfer  stock  on  its  books  to  the  real  party  entitled, 
on  its  refusal  to  do  so  in  its  ordinary  course  of  business.  In  addi- 
tion to  the  authorities  there  cited,  it  is  pertinent  to  refer  to  the  case 
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of  Iron  E.  Co.  v.  Fink,  41  Ohio  St.  321,  52  Am.  Eep.  84,  where  the 
principle  is  stated  that  the  specific  relief  of  compelling  a  transfer  of 
stock  by  a  corporation  will  all  the  more  readily  be  granted,  when  the 
demand  therefor  is  coupled  with  a  prayer  for  other  relief  of  an 
equitable  nature,  such  as  an  accounting,  running  through  many 
years,  of  cash  and  stock  dividends,  or  profits  arising  in  any  other 
manner  upon  the  particular  stock,  of  the  increase  and  gain  of  the 
corporation  since  its  organization,  of  the  disposition  of  such  increase 
and  gain,  and  kindred  matters. 

V.    The  Contract  will  be  Enforced  in  Case  of  the  Insolvency  of  the 

Vendor. 
In  the  case  of  Doloret  v.  Rothschild,  1  Sim.  &  S.  590,  2  L.  J.  Ch., 
O.  S.,  125,  24  R.  R.  247,  heretofore  discussed,  there  is  an  intimation 
that  a  bill  for  specific  performance  should  probably  be  retained  by 
a  court  of  equity,  because  the  damages  which  a  court  of  law  gives 
for  the  refusal  to  carry  out  a  contract  of  sale  of  stock,  the  beneficial 
effect  of  which  would  depend  upon  the  responsibility  of  the  vendor, 
might  not  be  an  adequate  remedy  in  such  case.  Similar  reasoning, 
no  doubt,  has  impelled  the  courts  of  this  country  to  establish  the 
principle  that  actual  insolvency  of  a  party  against  whom  specific 
performance  is  sought  will  set  the  remedy  in  motion.  This  rule  ap- 
plies generally  to  contracts  concerning  real  as  well  as  personal  prop- 
erty, furnishing  an  obviously  sound  ground  for  holding  that  an  ac- 
tion for  damages  in  such  case  would  not  be  an  adequate  remedy,  if 
a  remedy  at  all.  Therefore,  one  who  has  rendered  services  to  a  cor- 
poration whose  property  has  been  fraudulently  diverted,  and  which 
in  consequence  thereof  becomes  insolvent,  will  be  granted  specific 
performance  to  compel  the  issue  and  delivery  of  shares  of  stock  in 
such  corporation  which  he  is  entitled  to  receive  as  compensation  for 
his  services,  since  the  value  of  such  shares — i.  e.,  the  value  of  his 
compensation — depends  upon  the  recovery  of  the  property  thus 
fraudulently  diverted:  Ames  v.  Whitbeck,  179  111.  458,  53  N.  E.  969. 
And  where  a  contract  for  the  sale  of  stock  is  executed  with  the  ex- 
ception of  the  transfer  thereof,  whereupon  the  vendor  becomes  in- 
solvent, the  equitable  remedy  will  compel  the  transfer.  And  while 
ordinarily  a  sale  of  stock  will  not  be  enforced  specifically,  where  the 
bill  on  its  face  ascertains  and  states  the  value  of  the  stock,  yet  if 
the  plaintiff  shows  the  existence  of  a  fiduciary  relation,  or  alleges  the 
insolvency  of  the  party,  equity  will  retain  the  cause,  and  enforce  the 
contract:  Avery  v.  Ryan,  74  Wis.  591,  43  N.  W.  317. 

VI.  Miscellaneous  Cases. 
Since  the  jurisdiction  of  equity  is,  in  so  far  as  it  is  determined  by 
the  particular  state  of  facts  underlying  each  individual  case,  a  flexi- 
ble one,  and  not  bound  by  hard-and-fast  rules,  cases  arise  in  all  its 
branches  which  cannot  always  be  classified  under  any  particular, 
definite  and  distinct  head.  For  this  reason  it  is  proper  to  collate 
here  some  of  the  odd  adjudications.  Where  a  plaintiff  advanced 
money  to  defendant  for  the  formation  of  a  corporation,  upon  the 
understanding  that  he  was  to  receive  a  certain  proportion  of  the  stock 
of  such  corporation  to  be  issued  to  defendant,  and  the  latter  failed, 
after  a  bona  fide  attempt  in  forming  such  corporation,  but  succeeded 
afterward  in  forming  another  corporation  for  the  same  purpose,  the 
court  refused  the  equitable  remedy  to  enforce  a  demand  for  delivery 
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to  plaintiff  of  part  of  defendant's  stock  in  such  corporation;  Sessions 
V.  Elwell,  71  Hun,  612,  24  N.  Y.  Supp.  599.  Where  a  party  purchased 
stock  of  a  corporation  whose  by-laws  provided  that  every  holder  of 
its  stock  took  the  same  subject  to  an  agreement  to  resell  to  the  cor- 
poration in  any  event,  the  latter  was  granted  specific  performance 
against  a  recalcitrant  stockholder:  New  England  Trust  Co.  v.  Abbot, 
162  Mass.  148,  38  N.  E.  342,  27  L.  E.  A.  271.  And  where  a  party's 
only  claim  to  a  transfer  and  delivery  of  stock  is  that  he  advanced 
money  for  the  purchase  of  such  stock",  equity  will  not  assume  juris- 
diction of  the  case:  Johnson  v.  Stratton,  109  111.  App.  481.  Where 
an  owner  of  patent  rights  agreed  to  give  another  one-half  of  the 
stock  received  by  him  for  such  rights  in  a  corporation  to  be  formed 
by  the  former,  specific  performance  of  the  delivery  of  such  stock 
was  granted  him,  where  he  kept  his  part  of  the  bargain  and  formed 
the  corporation,  although  that  corporation  was  abandoned,  and  all 
rights  transferred  to  another  corporation  of  larger  scope  and  improved 
patent  rights:  Butler  v.  Murphy,  106  Mo.  App.  287,  80  S.  W.  337. 
Where  parties  specifically  agree  in  writing  to  reconvey  certain  stock 
from  one  to  the  other,  the  agreement  will  be  specifically  enforced: 
White  V.  Schuyler,  1  Abb.  Pr.,  N.  S.,  300,  31  How.  Pr.  38.  Where  a 
bailee  sold  the  stock,  delivery  of  which  is  demanded,  he  may  be  com- 
j>elled  to  convey  similar  stock  owned  by  himself  in  the  same  corpo- 
ration: Krouse  v.  Woodward,  110  Cal.  638,  42  Pac.  1084.  On  the 
other  hand,  plaintiff  was  by  the  same  court  denied  specific  perform- 
ance to  compel  the  delivery  of  a  particular  certificate  of  mining  stock, 
where  it  was  shown  that  the  defendant  had  shares  of  the  stock  of 
the  same  corporation  sufficient  in  quantity  to  satisfy  the  demand  of 
plaintiff:  Hardenbergh  v.  Bacon,  33  Cal.  356.  Where  three  parties 
incorporated  a  company,  each  to  have  an  equal  proportion  of  the 
stock  thereof,  upon  an  agreement  that  two  of  them  should  provide 
the  capital,  and  the  third  party  should  give  his  note  for  his  share 
of  the  required  capital,  and  he  failed  to  make  his  note,  the  execution 
of  the  same  never  being  demanded  of  him  by  his  coincorporators, 
and  the  corporation  being  thereupon  carried  on  and  doing  business 
and  earning  sufficient  profits  so  that  the  share  of  the  third  party 
therein  liquidated  his  proportion  of  the  indebtedness  to  the  capital, 
he  being  recognized  all  the  time  as  equally  interested  in  the  corpo- 
ration with  the  other  two,  the  mere  fact  that  he  never  made  the 
note  in  pursuance  of  the  organization  agreement  did  not  deprive  him 
of  the  right  to  have  specific  performance  for  the  issue  and  delivery 
to  him  of  his  share  of  the  stock:  Chater  v.  San  Francisco  Sugar  Eef. 
Co.,  19  Cal.  219. 

Vn.     Contracts  for  the  Sale  of  Public  Stocks  will  not  be  Enforced. 

The  bonds  of  the  United  States  are  public  stocks  within  the  mean- 
ing of  that  term:  Ross  v.  Union  Pac.  R.  Co.,  Woolw.  26,  Fed.  Cas. 
No.  12,080.  "It  is  a  settled  rule  that  agreements  to  purchase  and 
sell  or  deliver  shares  of  government  or  other  public  stocks  will  not 
be  specifically  performed  in  equity,  because  such  securities  are  al- 
ways for  sale,  their  price  is  known,  and  the  damages  awarded  at  law 
will  enable  the  injured  party  to  make  himself  whole  by  purchasing 
in  the  market":  Pomeroy  on  Contracts,  sec.  17.  Bonds  of  municipal 
corporations  are  public  bonds  and  for  that  reason  their  sale  will  not 
be   specifically   enforced:    Frue    v.    Houghton,    6    Colo.   318;    Ross   v. 
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trnion  Pac.  Ey.  Co.,  Woolw.  26,  Fed  Cas.  No.  12,080 j  Rollins  Invest- 
ment Co.  V.  George,  48  Fed.  776. 

vm.  Essential  Elements  of  the  Bill  to  Enforce  the  Specific  Per- 
formance of  Sales  of  Stock. 
It  is  necessary  that  the  bill  allege  that  the  party  of  whom  specific 
performance  is  demanded  had  the  stock  at  the  time  of  the  contract: 
Manton  v.  Eay,  18  it.  I.  672,  49  Am.  St.  Eep.  811,  29  Atl.  998.  When 
it  does  not  appear  from  the  bill  that  the  value  of  the  shares  of  stock 
Is  not  easily  ascertainable,  equity  will  not  entertain  the  same:  North- 
ern Trust  Co.  V.  Markell,  61  Minn.  271,  63  N.  W.  735.  A  complaint 
which  shows  that  the  stock  was  that  of  a  mining  company,  whose 
property  consisted  of  certain  mining  claims  of  unknown  value,  and 
it  is  not  in  terms  alleged  that  the  stock  had  not  at  the  time  of  the 
commencement  of  the  action  any  established  value,  it  is  nevertheless 
suflScient,  for  from  the  facts  shown  it  is  apparent  enough  that  the 
stock  could  not  have  much  value:  Wait  v.  Kern  Eiver  Mill  etc.  Co. 
(Cal.),  106  Pac.  390.  If  a  complaint  shows  on  its  face  that  the 
value  of  the  stock  for  the  sale  of  which  specific  performance  is  de- 
manded has  been  estimated  and  ascertained,  it  does  not  state  a  cause 
of  action  for  specific  performance,  notwithstanding  the  allegation 
that  it  has  no  fixed  marketable  value  and  is  not  quoted  in  commercial 
circles:  Moulton  v.  Warren  Mfg.  Co.,  81  Minn.  259,  83  N.  W.  1082. 
A  complaint  failing  to  allege  that  the  stock  has  any  peculiar  value 
to  plaintiff,  or  that  the  computation  of  the  value  of  the  stock  is 
difficult  or  impossible,  will  not  be  entertained:  Bateman  v.  Strauss,  86 
App.  Div.  540,  83  N.  Y.  Supp.  785.  Likewise,  where  a  plaintiff  in 
his  bill  ascertains  and  states  the  value  of  the  stock,  in  aid  of  the 
delivery  of  which  he  asks  the  equitable  remedy,  his  plea  will  not  be 
successful,  unless  he  shows  the  existence  of  a  fiduciary  relation,  or 
alleges  the  insolvency  of  the  defendant:  Avery  v.  Eyan,  74  Wis.  591, 
43  N.  W.  317. 


IN  RE  SOMERS. 

[31  Nev.  531,  108  Pac.  1073.] 

HOMICIDE — Conviction  of  Manslaughter  Under  Indictment 
for  Murder. — Under  an  indictment  for  murder,  the  jury  may,  in  a 
proper  case,  return  a  verdict  of  involuntary  manslaughter,     (p.  704.) 

HOMICIDE — Reversal  of  Conviction  and  New  Trial. — Where 
one  indicted  for  murder  is  convicted  of  involuntary  manslaughter, 
but  on  his  appeal  a  new  trial  is  granted  for  mistrial,  irregularity  or 
prejudicial  error,  the  reversal  and  remanding  of  the  cause  leave  him 
in  the  same  position,  and  subject  to  trial  on  the  original  indictment 
(if  it  has  not  been  impaired  by  the  judgment  of  the  supreme  court), 
as  though  he  had  never  been  tried  before,     (pp.  701,  704.) 

FORMER  JEOPARDY — ^Estoppel  to  Plead  After  Reversal  on 
Appeal. — Where  one  tried  upon  an  indictment  for  murder  is  convicted 
of  one  of  the  lesser  crimes  of  homicide,  and  on  appeal  procures  a 
reversal,  he  cannot,  on  a  new  trial,  interpose  the  plea  of  former  ac- 
quittal to  all  crimes  of  a  greater  degree  than  the  one  of  which  he  was 
convicted,     (pp.  701,  704,  705.) 
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D.  S.  Truman,  for  the  petitioner. 

E,  C.  Stoddard,  attorney  general,  and  L.  B.  Fowler,  dep- 
uty attorney  general,  for  the  respondent. 

»3i  SWEENEY,  J.  This  is  an  application  for  a  writ  of 
prohibition  to  restrain  the  judge  of  the  respondent  court 
from  proceeding  to  try  the  petitioner  for  murder  or  any  other 
crime  under  an  indictment  for  murder  in  this  case.  The  peti- 
tioner was  indicted  on  or  about  the  twenty-fifth  day  of  Sep- 
tember, 1907,  by  the  grand  jury  of  Esmeralda  county  for 
the  crime  of  murder,  and  on  the  trial  thereof  was  convicted 
of  involuntary  manslaughter  and  sentenced  to  three  years' 
imprisonment  in  the  Nevada  State  '^^^  Prison.  A  motion  for 
a  new  trial  was  duly  made  and  overruled,  and  an  appeal 
from  said  order  perfected  to  this  court,  and  the  case  re- 
versed, and  the  cause  remanded  to  the  district  court  for 
retrial.  Thereafter  the  cause  was  set  down  for  a  new  trial 
in  the  district  court,  and  the  petitioner  interposed  a  plea 
of  former  acquittal  as  to  the  crime  of  murder,  murder  in 
the  second  degree,  voluntary  manslaughter,  and  all  other 
crimes  or  offenses  coming  within  said  indictment.  At  the 
same  time  the  defendant  moved  the  lower  court  to  be  dis- 
charged from  said  indictment,  and  that  no  further  proceed- 
ings be  had  under  and  by  virtue  of  said  indictment  whatso- 
ever. The  lower  court  overruled  the  motion  to  discharge  the 
petitioner  or  to  allow  his  plea  of  former  acquittal,  and  pro- 
ceeded to  set  the  cause  down  for  trial  upon  the  former  in- 
dictment for  murder. 

The  questions  involved  in  this  plea  for  a  writ  of  prohibi- 
tion may  all  be  resolved,  for  the  purpose  of  determining  this 
case,  into  the  query  of  whether  or  not,  when  a  defendant  is 
tried  upon  an  indictment  for  murder  and  convicted  of  one 
of  the  lesser  crimes  of  homicide,  if  the  case  should  be  re- 
versed, whether  or  not  on  a  new  trial  the  defendant  can 
interpose  the  plea  of  former  acquittal  to  all  crimes  of  a 
greater  degree  than  the  one  of  which  he  was  convicted.  On 
this  question  there  is  some  contrariety  of  opinion  in  the 
various  courts,  there  being  many  authorities  holding  with 
the  contention  of  petitioner.  We  are  of  the  opinion,  how- 
ever, that  these  cases  are  not  founded  upon  sound  reasoning, 
and  believe  the  weight  of  reason  is  with  the  line  of  author- 
ities which  hold  that  where  a  cause  is  reversed  and  remanded 
for  new  trial,  and  the  indictment  is  not  impaired  by  the 
judgment  of  reversal,  the  petitioner  stands  in  the  same  posi- 
tion as  though  he  had  never  been  tried  upon  the  indictment : 
State  V.  Gillis,  73  S.  C.  318,  114  Am.  St.  Rep.  95.  53  S.  E. 
487,  5  L.  R.  A.,  N.  S.,  571 ,  6  Ann.  Gas.  993 ;  Stale  v.  McCord. 
8  Kan.  232,  12  Am.  Rep.  469 ;  Veatch  v.  State,  60  Ind.  291 ; 
People   V.  Palmer,  109    N.  Y.  413,    4  Am.  St.  Rep.  477,  17 
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N.  E.  213;  Commonwealth  v.  Arnold,  83  Ky.  1,  4  Am.  St. 
Rep.  114;  State  v.  Cross  Roads  Comrars.,  3  Hill,  239;  People 
V.  Carty,  77  Cal.  213,  19  Pac.  490 ;  State  v.  Behimer,  20  Ohio 
St.  572;  Briggs  v.  Commonwealth,  82  Va.  554;  Chapman  v. 
State,  120  Ga.  855,  48  S.  E.  350;  Ex  ^^s  p^rte  Bradley,  48 
Ind.  548 ;  State  v.  Miller,  35  Kan.  328,  10  Pac.  865 ;  Lesslie 
V.  State,  18  Ohio  St.  390;  Jarvis  v.  State,  19  Ohio  St.  585: 
Wharton  on  Homicide,  3d  ed.,  834;  State  v.  Bradley,  67  Vt 
465,  32  Atl.  238 ;  State  v.  Kessler,  15  Utah,  142,  62  Am.  St 
Rep.  911,  49  Pac.  293;  Trono  v.  United  States,  199  U.   S 
521,  26  Sup.  Ct.  Rep.  121,  50  L.  ed.  292,  4  Ann.  Cas.  773 
State  V.  McGee,  55  S.  C.  247,  74  Am.  St.  Rep.  741,  33  S.  E 
353 ;  United  States  v.  Harding,  1  Wall.  Jr.  127,  Fed.  Cas.  No 
15,301. 

An  examination  of  the  authorities  pro  and  con  on  this 
proposition  will  reveal  the  courts  of  those  jurisdictions  hav- 
ing a  similar  provision  in  their  criminal  procedure  act  to  ours, 
which  we  here  quote,  holding  with  the  opinion  we  entertain 
in  this  matter.  "Sec.  427.  A  new  trial  is  a  re-examination 
of  the  issue  in  the  same  court  before  another  jury,  after  a 
verdict  has  been  given.  It  places  the  parties  in  the  same  con- 
dition as  if  no  trial  had  been  had.  All  the  testimony  must 
be  produced  anew,  and  the  former  verdict  cannot  be  used 
or  referred  to  either  in  evidence  or  in  argument":  Comp. 
Laws,  4392.  The  proposition  under  consideration,  viewed  in 
the  light  of  this  provision  of  our  criminal  practice  act  and 
the  authorities  cited,  unquestionably  sustains  our  opinion 
that  where,  on  a  trial  on  an  indictment  for  murder,  the  de- 
fendant is  found  guilty  of  a  lower  degree  of  homicide,  and 
appeals  from  the  judgment  rendered  against  him  in  the 
lower  court,  demanding  a  new  trial,  and  a  new  trial  is  granted 
him  because  of  a  mistrial  in  the  first  instance,  or  for  some 
irregularity  or  prejudicial  error  committed  against  him,  the 
reversal  and  remanding  of  the  cause  for  a  new  trial  in  legal 
effect  operates  to  set  aside  all  the  results  of  the  former  trial 
and  leaves  the  defendant  in  the  same  position  as  though  he 
had  never  been  tried.  To  hold  otherwise,  we  believe,  would 
be  a  grievous  miscarriage  of  justice  and  the  means  of  creat- 
ing an  unwarranted  additional  loophole  in  the  procedure  of 
our  criminal  law  for  the  guilty  to  escape. 

There  are  many  cases  where  a  cold-blooded  murderer, 
through  the  eloquence  of  his  attorney,  or  sympathy  for  his 
relatives  or  those  dependent  upon  him,  or  where  a  majority 
of  a  jury,  believing  the  defendant  guilty  of  murder  in  the 
first  degree,  in  order  to  appease  some  member  of  the  jury,  or 
for  '^^^  other  reasons,  rather  than  to  allow  the  accused  to 
escape  some  punishment,  or  prevent  a  mistrial  or  total  mis- 
carriage of  justice,  agree  to  bring  in  a  verdict  of  a  lesser 
degree  of  homicide,  when,  as  a  matter  of  right  and  justice, 
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the  defendant,  if  he  got  his  just  deserts,  should  be  hanged 
by  the  neck  until  he  be  dead.  The  people  of  the  state,  rep- 
resenting the  victim  of  the  accused,  on  a  new  trial,  if  they 
can  prove  a  clear  and  conclusive  case  of  murder  in  the  first 
degree,  ought  to  be  entitled  to  exact  the  full  penalty  of  the 
law  with  equally  as  good  a  right  as  the  defendant  has  to 
receive  only  the  punishment  provided  by  law  for  the  lesser 
degree  of  crime,  and  to  hold  otherwise,  we  believe,  would  be 
a  travesty  of  justice.  "When  a  new  trial  is  demanded  by  a 
defendant,  and  the  cause  reversed  and  remanded  for  a  new 
trial,  the  verdict  and  proceedings  had  in  the  lower  court  are 
necessarily  set  aside;  and,  the  verdict  being  entire  and  in- 
divisible, nothing  remains  but  the  original  indictment  on 
which  to  proceed  with  the  new  trial,  and  the  ease  is  in  the 
same  position  as  it  was  at  the  starting  of  the  former  trial. 

The  supreme  court  of  Ohio,  in  the  case  of  State  v.  Behimer, 
in  considering  this  proposition,  said:  "The  effect  of  setting 
aside  the  verdict  finding  the  defendant  guilty  was  to  leave  at 
issue  and  undetermined  the  fact  of  the  homicide;  also  the 
fact  whether  the  defendant  committed  it,  if  one  was  com- 
mitted. The  legal  presumption  on  this  plea  of  not  guilty 
vvas  of  his  innocence,  and  the  burden  was  on  the  state  to 
prove  every  essential  fact.  The  only  effect,  therefore,  that 
could  be  given  to  so  much  of  the  verdict  as  acquitted  the 
defendant  of  murder  in  the  first  degree,  after  the  rest  of  it 
had  been  set  aside,  would  be  to  regard  it  as  finding  the  qual- 
ities of  an  act  while  the  fact  of  the  existence  of  the  act  was 
undetermined.  This  would  be  a  verdict  to  the  effect  that,  if 
the  defendant  committed  the  homicide,  he  did  it  without 
'deliberate  and  premeditated  malice.'  There  can  be  no  legal 
determination  of  the  character  of  the  malice  of  a  defendant, 
in  respect  to  a  homicide  which  he  is  not  found  to  have  com- 
mitted, or  rather,  of  which,  under  his  plea,  he  is  in  law 
presumed  to  be  innocent.  The  indictment  was  for  a  single 
homicide.  The  defendant  could,  therefore,  only  be  guilty  of 
^^^  one  offense,  and  could  be  subject  to  but  one  punishment. 
The  degree  of  the  offense  differed  only  in  the  quo  animo  with 
which  the  act  causing  the  homicide  was  committed.  The 
question  of  fact  was  whether  a  criminal  homicide  had  been 
committed,  and,  if  so,  whether  the  circumstances  of  aggrava- 
tion were  such  as  to  raise  it  above  the  grade  of  manslaughter. 
If  the  finding  as  to  the  main  fact  be  set  aside,  the  finding 
as  to  the  circumstances  necessarily  goes  with  it " :  20  Ohio 
St.  572. 

Counsel  for  the  petitioner  in  the  present  case,  because  of 
the  fact  that  the  petitioner  was  indicted  for  murder  and  con- 
victed of  involuntary  manslaughter,  contends  1?hat  involun- 
tary manslaughter,  which  does  not  contain  all  the  elements 
of  murder,  acquits  the  defendant  of  murder  in  the  first  or 
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second  degrees  and  voluntary  manslaughter,  and  is  privileged 
to  interpose  a  plea  of  former  acquittal  and  of  being  once  in 
jeopardy  as  to  these  crimes,  and  that  on  a  retrial  he  cannot 
be  tried  for  either  murder  or  any  other  crime  under  the 
indictment.  While  we  are  duly  impressed  with  the  fact  that 
involuntary  manslaughter  does  not  contain  the  same  heinous 
ingredients  necessary  to  make  up  the  crime  of  murder  in 
the  first  or  second  degree,  or  of  voluntary  manslaughter,  yet 
we  are  clearly  of  the  opinion  that,  it  being  an  unlawful  trans- 
gression of  the  law  against  homicide,  it  may  properly  be 
considered  a  lesser  degree  of  homicide,  and  that  a  jury,  under 
an  indictment  for  murder,  may  properly  return  in  proper 
cases  a  verdict  of  involuntary  manslaughter.  Being  of  the 
opinion,  as  above  expressed,  that  where  a  defendant  is  in- 
dicted for  murder,  and  upon  his  demand  the  cause  reversed 
and  remanded  for  a  new  trial,  the  accused  must  be  tried 
under  the  original  indictment  as  though  he  had  never  been 
tried  before,  if  said  indictment  is  not  impaired  by  the  judg- 
ment of  the  supreme  court,  and  that  involuntary  man- 
slaughter, being  of  the  same  species  of  crime,  though  of  a 
much  lesser  degree  of  homicide  than  murder,  we  fail  to  see 
the  merit  of  the  contention  of  petitioner  in  his  plea  of 
former  acquittal  or  of  being  once  in  jeopardy  interposed  to 
any  greater  offense  under  the  indictment  than  that  for  which 
he  was  convicted. 

We  are  not  unmindful  in  so  holding,  nor  do  we  any  the 
less  fail  to  recognize,  the  merit  and  sacredness  of  the  great 
constitutional  ^^^  right  secured  for  us  by  the  blood  of  our 
forefathers,  now  incorporated  in  the  principle  which  has  de- 
scended to  us  from  Magna  Charta,  and  now  found  imbedded 
in  our  federal  and  state  constitutions,  wherein  it  is  guar- 
anteed that  "no  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense  (section  8,  article  1,  constitu- 
tion of  Nevada),  and  the  additional  safeguard  extended  and 
thrown  around  this  principle  by  our  legislature  that  "no 
person  shall  be  subject  to  a  second  prosecution  for  a  public 
offense  for  which  he  has  been  prosecuted  and  duly  con- 
victed or  acquitted"  (Compiled  Laws,  3996)  ;  but  we  are  of 
the  opinion,  and  we  believe  the  law  is  well  settled,  that  where 
a  defendant  is  convicted,  and  he  asks  for  a  second  trial  to 
relieve  himself  of  the  jeopardy  in  which  he  finds  himself 
by  reason  of  the  conviction  and  judgment,  and  his  prayer 
is  granted,  he  is  estopped  from  asserting  a  former  acquittal 
on  his  second  trial,  and  waives  his  constitutional  right  of 
pleading  being  once  in  jeopardy,  or  that  this  right  has  been 
in  any  way  infringed,  because  by  his  own  voluntary  consent, 
act  and  petition  he  has  been  relieved  of  the  bar  which  pre- 
vents him  from  interposing  this  plea. 
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The  supreme  court  of  the  United  States,  in  the  case  of 
Trono  v.  United  States,  199  U.  S.  521,  26  Sup.  Ct.  Rep.  121, 
50  L.  ed.  292,  4  Ann.  Cas.  773,  in  a  very  able  opinion  by 
Justice  Peckham,  sustains  the  case  of  People  v.  Palmer,  109 
N.  Y.  413,  4  Am.  St.  Rep.  477,  17  N.  E.  213,  wherein  the 
supreme  court  of  New  York  held  as  constitutional  sections  in 
their  criminal  procedure  act  similar  to  section  4392  of  our 
Compiled  Laws,  above  referred  to,  saying: 

"In  the  case  of  People  v.  Palmer,  109  N.  Y.  413,  4  Am. 
St.  Rep.  477,  17  N.  E.  213,  the  effect  of  the  statute  of  New 
York,  known  as  sections  464  and  544  of  the  Code  of  Criminal 
Procedure,  was  under  consideration.  These  sections  enacted 
as  follows: 

'  *  '  Sec.  464.  The  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had 

"  'Sec.  544.  When  a  new  trial  is  ordered,  it  shall  proceed 
in  all  respects  as  if  no  trial  had  been  had.' 

"The  statute  was  held  valid,  and  that  it  did  not  violate 
the  constitutional  provision  against  subjecting  a  person  to  be 
**^''  tMdce  put  in  jeopardy  for  the  same  offense,  as  the  jeop- 
ardy was  incurred  with  the  consent  of  and  as  a  privilege 
granted  to  the  defendant  upon  his  application.  And  gener- 
ally it  may  be  said  that  the  cases  holding  that  a  new  trial  is 
not  limited  in  the  manner  spoken  of  proceed  upon  the  ground 
that  in  appealing  from  the  judgment  the  accused  necessarily 
appeals  from  the  whole  thereof,  as  well  that  which  acquits 
as  that  which  condemns;  that  the  judgment  is  one  entire 
thing,  and  that  as  he  brings  up  the  whole  record  for  review, 
ne  thereby  waives  the  benefit  of  the  provision  in  question, 
for  the  purpose  of  attempting  to  gain  what  he  thinks  is  a 
greater  benefit,  viz.,  a  review  and  reversal  by  the  higher  court 
of  the  judgment  of  conviction.  Although  the  accused  was, 
as  is  said,  placed  in  jeopardy  upon  the  first  trial,  in  regard 
not  only  to  the  offense  of  which  he  was  accused,  but  also  in 
regard  to  the  lesser  grades  of  that  offense,  yet  by  his  own 
act  and  consent,  by  appealing  to  the  higher  court  to  obtain 
a  reversal  of  the  judgment,  he  has  thereby  procured  it  to  be 
set  aside,  and  when  so  set  aside  and  reversed,  the  judgment 
is  held  as  though  it  had  never  been.  This  was  in  substance 
decided  in  United  States  v.  Harding  (tried  in  the  United 
States  circuit  court  in  1846),  1  Wall.  Jr.  127,  Fed.  Cas.  No. 
15,301,  before  ]\Ir.  Justice  Greer,  then  a  member  of  this 
court,  and  this  is  the  ground  substantially  upon  which  the 
decisions  of  the  other  courts  are  placed." 

In  the  supreme  court  of  the  United  States,  speaking 
through  Peckham,  J.,  in  the  same  case,  the  opini6n  of  this 
court  is  sustained  in  the  view  it  takes  of  holding  that  where 
a  defendant  is  found  guilty  of  a  lower  degree  of  homicide 
than  the  highest  degree  charged  in  the  indictment,  and  on 

Am.  St.  Rep.,  Vol.  135 — 45 


706  135  American  State  Reports.  [Nevada, 

his  motion  a  new  trial  is  granted,  the  effect  of  the  new  trial 
is  to  set  aside  the  whole  verdict  upon  the  same  issue  as  the 
first  trial,  and  that  in  appealing  the  defendant  waives  his 
constitutional  right  to  interpose  the  plea  of  having  been  once 
in  jeopardy,  in  the  following  convincing  language : 

"In  our  opinion  the  better  doctrine  is  that  which  does 
not  limit  the  court  or  jury,  upon  a  new  trial,  to  a  consid- 
eration of  the  question  of  guilt  of  the  lower  offense  of  which 
the  accused  was  convicted  on  the  first  trial,  but  that  the 
538  reversal  of  the  judgment  of  conviction  opens  up  the  whole 
controversy  and  acts  upon  the  original  judgment  as  if  it  had 
never  been.  The  accused  by  his  own  action  has  obtained  a 
reversal  of  the  whole  judgment,  and  we  see  no  reason  why 
he  should  not,  upon  a  new  trial,  be  proceeded  against  as  if 
no  trial  had  previously  taken  place.  We  do  not  agree  to  the 
view  that  the  accused  has  the  right  to  limit  his  waiver  as  to 
jeopardy  when  he  appeals  from  a  judgment  against  him.  As 
the  judgment  stands  before  he  appeals,  it  is  a  complete  bar 
to  any  further  prosecution  for  the  offense  set  forth  in  the 
indictment,  or  of  a  lesser  degree  thereof.  No  power  can 
wrest  from  him  the  right  to  so  use  that  judgment;  but,  if 
he  chooses  to  appeal  from  it  and  ask  for  its  reversal,  he 
thereby  waives,  if  successful,  his  right  to  avail  himself  of 
the  former  acquittal  of  the  greater  offense,  contained  in  the 
judgment  which  he  has  himself  procured  to  be  reversed.  It 
is  urged,  however,  that  he  has  no  power  to  waive  such  a 
right,  and  the  case  of  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup. 
Ct.  Rep.  202,  28  L.  ed.  262,  is  cited  as  authority  for  that 
view.  We  do  not  so  regard  it.  This  court  held  in  that  case 
that  in  the  territory  of  Utah  the  accused  was  bound,  by 
provisions  of  the  Utah  statute,  to  be  present  at  all  times  dur- 
ing the  trial,  and  that  it  was  not  within  the  power  of  the 
accused  or  his  counsel  to  dispense  with  such  statutory  re- 
quirement. But  on  an  appeal  from  a  judgment  of  this 
nature  there  must  be  a  waiver  to  some  extent  on  the  part  of 
the  accused  when  he  appeals  from  such  judgment.  When 
the  first  trial  is  entered  upon  he  is  then  put  in  jeopardy  within 
the  meaning  of  the  phrase,  and  yet  it  has  been  held,  as  late 
as  Ball  V.  United  States,  163  U.  S.  662,  16  Sup.  Ct.  Rep. 
1192,  41  L.  ed.  300,  and  nobody  now  doubts  it,  that  if  the 
judgment  of  conviction  be  reversed  upon  his  own  appeal,  he 
cannot  avail  himself  of  the  once-in-jeopardy  provision  as  a 
bar  to  a  new  trial  of  the  offense  of  which  he  was  convicted. 
And  this  is  generally  put  upon  the  ground  that  by  appeal 
he  waives  his  right  to  the  plea,  and  asks  the  court  to  award 
him  a  new  trial,  although  its  effect  will  be,  if  granted,  that 
he  will  be  again  tried  for  the  offense  of  which  he  has  been 
once  convicted.  This  holding  shows  that  there  can  be  a 
waiver  of  the  '^^^  defense  by  reason  of  the  action  of  the 
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accused.  As  there  is,  therefore,  a  waiver  in  any  event,  and 
the  question  is  as  to  its  extent  (that  is,  how  far  the  accused 
by  his  own  action  may  be  deemed  to  have  waived  his  right), 
it  seems  much  more  rational  and  in  better  accord  with  the 
proper  administration  of  the  criminal  law  to  hold  that,  by 
appealing,  the  accused  waives  the  right  to  thereafter  plead 
once  in  jeopardy,  when  he  has  obtained  a  reversal  of  the 
judgment,  even  as  to  that  part  of  it  which  acquitted  him  of 
the  higher  while  convicting  him  of  the  lower  offense.  When 
at  his  own  request  he  has  obtained  a  new  trial,  he  must  take 
the  burden  with  the  benefit,  and  go  back  for  a  new  trial 
of  the  whole  case.  It  does  not  appear  to  us  to  be  a  practice 
founded  on  solid  reason  to  permit  such  a  limited  waiver  by 
an  accused  party,  while  himself  asking  for  a  reversal  of  the 
judgment.  There  is  also  the  view  to  be  taken  that  the  con- 
stitutional provision  was  really  never  intended  to,  and,  prop- 
erly construed,  does  not,  cover  the  case  of  a  judgment  under 
these  circumstances,  which  has  been  annulled  by  the  court 
at  the  request  of  the  accused,  and  there  is,  therefore,  no 
necessity  of  relying  upon  a  waiver,  because  the  correct  con- 
struction of  the  provision  does  not  make  it  applicable ' ' :  199 
U.  S.  521,  26  Sup.  Ct.  Rep.  121,  50  L.  ed.  292,  4  Ann.  Cas. 
776. 

We  further  cite  Waller  v.  State,  104  Ga.  505,  30  S.  E.  835; 
Veatch  v.  State,  60  Ind.  291;  Cooley's  Constitutional  Lim- 
itations, 5th  ed.,  401;  State  v.  Thompson,  10  Mont.  549.  27 
Pac.  349 1  State  v.  Rover,  10  Nev.  388,  21  Am.  Rep.  745 ; 
Bohanan  v.  State,  18  Neb.  57,  53  Am.  Rep.  791,  24  N.  W. 
390;  State  v.  Billings,  140  Mo.  193,  41  S.  W.  778;  State  v. 
Faile,  43  S.  C.  52,  20  S.  E.  798;  Commonwealth  v.  Murphy, 
174  Mass.  369,  75  Am.  St.  Rep.  353,  54  N.  E.  860,  48  L.  R. 
A.  393,  12  Cyc.  279. 

For  the  reasons  given,  the  application  for  a  writ  of  pro- 
hibition restraining  the  respondent  court  from  proceeding  to 
try  the  petitioner  upon  the  original  indictment  is  denied. 

It  is  so  ordered. 


Estoppel  to  Plead  Former  Jeopardy  is  the  subject  of  a  note  to  Stone 
V.  State,  ante,  p.  69. 
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ATTORNEY    GENERAL  v.   FIREMEN'S    INSURANCE 

COMPANY. 

[74  N.  J.  Eq.  372,  73  Atl.  80.] 

CORPORATION — Public  Interest — Ultra  Vires — Injunction  by 
Attorney  General. — If  a  corporation  engaged  in  a  business  that  is  af- 
fected with  a  public  interest  contracts  to  enter  upon  a  line  of  conduct 
in  respect  to  such  business  that  tends  to  affect  such  public  interest 
injuriously,  and  is  contrary  to  public  policy,  such  contract  is  ultra 
vires  such  corporation,  and  may  be  restrained  in  equity  at  the  suit  of 
the  attorney  general  without  regard  to  whether  or  not  actual  injury 
has  resulted  to  the  public,     (pp.  712,  720.) 

CORPORATION — Public  Interest  in  Insurance — Injunction  by 
Attorney  General. — The  business  of  fire  insurance  as  it  is  carried  on 
in  this  state  by  corporations  created,  licensed  and  regulated  by  the 
state  is  a  business  affected  with  a  public  interest  within  the  meaning 
of  this  rule.     (pp.  713,  717.) 

CORPORATIONS— When  Affected  by  Public  Interest. — Quasi- 
public  corporations,  i.  e.,  those  "affected  with  a  public  interest,"  de- 
fined,    (pp.  713,  717.) 

CORPORATION.— The  Case  of  Munn  v.  Illinois,  94  U.  S.  113, 
applied,     (pp.  714,  717.) 

CORPORATION — Public  Interest.— The  Business  of  Fire  In- 
surance has  become  affected  with  a  public  interest  within  the  prin- 
ciple of  Munn  v.  Illinois.     (By  the  editor.)      (p.  717.) 

CORPORATION — Public  Interest. — A  Business  Private  in  Its 
Inception  may  become  affected  with  a  public  interest.  To  the  eye  of 
the  law  and  in  the  interest  of  the  public,  it  is  one  and  the  same 
thing  wlicther  a  corporation  is  created  to  subserve  a  public  interest 
or  whether  it  achieves  success  of  such  a  nature  that  the  duty  of  re- 
garding the  interest  of  the  public  is  thrust  upon  it.  (By  the  editor.) 
(p.  718.) 

CORPORATIONS — Contract  Affecting  Public  Interest. — A  For- 
eign Corporation  has  not  in  this  state  the  power  to  make  with  cor- 
porations of  this  state  a  contract  affecting  a  matter  of  public  inter- 
est that  such  corporations  of  this  state  have  not  themselves  the  power 
to  make.     (By  the  editor.)      (p.  720.) 

CORPORATIONS — Combination  of  Foreign  and  Domestic  Com- 
panies.— Comity  does  not  extend  to  permission  to  foreign  corporations 
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to  combine  with  domestic  companies  in  a  way  that  tends  to  public 
injury.     (By  the  editor.)      (p.  720.) 

CORPORATIONS — Combination  of  Foreign  and  Domestic  In- 
surance Companies. — The  ultra  vires  quality  of  a  corporate  contract 
whereby  a  combination  of  insurance  companies  having  monopolistic 
tendencies  is  brought  into  existence  is  attributable  to  all  of  the  cor- 
porations that  subscribe  to  the  contract,  the  foreign  as  well  as  the 
domestic.     (By  the  editor.)      (p.  720.) 

CORPORATIONS. — The  Test  of  Ultra  Vires  is  the  power  of  a 
corporation  to  make  a  contract,  not  its  power  to  break  it.  (By  the 
editor.)      (p.  720.) 

CORPORATIONS. — The  Fact  That  Insurance  Companies  enter- 
ing into  a  compact  to  fix  rates  and  restrict  competition  are  corpora- 
tions is  material  as  to  the  right  of  the  attorney  general  to  maintain 
a  suit  to  enjoin  them.     (By  the  editor.)      (p.  723.) 

PARI  DELICTO. — The  Fiction  of  Acting  for  the  Public  by 
which  relief  is  granted  to  a  party  in  pari  delicto  must  a  fortiori  apply 
to  the  public  itself  when  actually  acting  in  its  own  interest.  (By  the 
editor.)     (p.  723.) 

RESTRAINT  OF  TRADE — Insurance  Business — Injunction  by 
Attorney  General. — A  contract  in  restraint  of  trade  entered  into  by 
fire  insurance  companies,  the  necessary  effect  and  the  actual  result  of 
which  are  to  control  such  business  within  a  certain  area,  and  within 
such  area  to  fix  and  regulate  prices  and  to  limit  or  eliminate  competi- 
tion to  the  injury  of  the  public,  is  contrary  to  public  policy,  and  ultra 
vires  such  corporations,  and  may  be  restrained  in  equity  at  the  suit 
of  the  attorney  general,     (pp.  723,  726.) 

RESTRAINT  OF  TRADE — Public  Injury— Injunction  by  Attor- 
ney General. — The  rule  in  equity  that  contracts  in  restraint  of  trade 
are  merely  unenforceable  does  not  require  that  the  parties  so  con- 
tracting be  deemed  to  be  immune  from  ordinary  equitable  remedies 
when  their  violation  of  public  policy  is  directed  at  and  actually  works 
a  public  injury,     (pp.   721,  723.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Robert  H.  McCarter,  attorney  general,  and  Malcolm  Mac- 
Lear,  for  the  appellant. 

Bennet  Van  Syckel  and  Richard  V.  Lindabury,  for  the 
respondents. 

373  GARRISON,  J.  The  decree  of  the  court  of  chancery 
dismissed  an  information  filed  by  the  attorney  general  against 
eight  domestic  fire  insurance  companies  and  one  hundred 
and  thirteen  foreign  fire  insurance  companies,  praying  for  a 
decree  adjudging  a  certain  agreement  in  writing  entered  into 
by  the  defendants  to  be  void  as  an  ultra  vires  act  injurious 
to  the  public,  and  that  the  said  companies  be  enjoined  from 
continuing  to  act  under  such  agreement. 

3'^  The  contract  in  question,  which  was  annexed  to  the 
bill  and  occupies  twenty -two  closely  printed  pages,  consti- 
tutes the  subscribing  companies  members  of  "The  Newark 
Fire  Insurance  Exchange,"  and  covers  apparently  every  de- 
tail necessary  to  vest  in  such  exchange  the  fixing  of  tlie  pre- 
mium rates  to  be  charged  for  insurance  by  the  constituent 
companies,  and  to  render  it  as  far  as  possible  impracticable 
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to  obtain  fire  insurance  within  the  area  covered  by  the  ex- 
change otherwise  than  from  its  constituent  companies  and 
upon  the  rates  fixed  by  it.  The  area  thus  covered  includes 
the  city  of  Newark  and  certain  outlying  and  adjacent  dis- 
tricts in  Essex  and  Hudson  counties.  The  salient  features 
of  this  contract  pertinent  to  this  appeal  are,  first,  that  the 
premium  rates  to  be  charged  by  the  constituent  companies 
shall  be  fixed  by  a  central  association  through  an  executive 
committee  of  five  of  its  members,  such  central  association 
being  composed  of  a  single  representative  of  each  constituent 
company,  and  such  executive  committee  including  uniformly 
one  member  representing  all  of  the  domestic  companies;  sec- 
ond, that  no  member  of  the  exchange  shall  write  policies  at 
any  other  rate  than  that  fixed  by  the  exchange;  third,  that 
the  only  brokers  to  whom  members  of  the  exchange  shall  pay 
brokerage  for  business  obtained  through  them  shall  be  those 
holding  a  broker's  certificate  from  the  exchange,  in  order 
to  obtain  which  such  broker  must  pledge  himself  not  to  place 
any  insurance  with  any  insurance  company  that  is  not  a 
member  of  the  exchange,  unless,  after  giving  preference  to 
the  members  of  the  exchange,  sufficient  insurance  cannot  be 
obtained.  Upon  receipt  of  a  broker's  certificate  the  broker 
must  agree,  in  writing,  to  observe  the  rules  of  the  exchange 
that  forbid  rebating  and  "to  act  only  as  the  agent  of  the 
assured  in  placing  contracts  for  insurance." 

The  information  charged  that  this  contract  rendered  it 
practically  impossible  to  obtain  fire  insurance  within  the 
covered  territory  save  from  the  companies  that  had  subscribed 
to  such  contract,  and  at  the  premium  rates  fixed  in  accord- 
ance with  its  terms,  and  that  the  rates  so  fixed  are  sixty  per 
cent  higher  than  the  rates  that  prevailed  in  the  same  ter- 
ritory prior  to  the  making  of  this  contract  and  that  now 
prevail  in  the  immediately  adjacent  ^'''*  territory  not  covered 
by  the  contract.  The  relief  prayed  by  the  information  was 
that  the  defendants  be  enjoined  from  continuing  or  doing 
any  act  under  said  contract  that  tended  to  fix  the  rates  to  be 
charged  for  fire  insurance,  or  to  prescribe  the  persons  through 
whom  insurance  may  be  placed  or  the  mode  of  payment 
therefor. 

A  mass  of  testimony  substantiating,  on  the  one  hand,  the 
averments  of  the  information  and  justifying,  on  the  other 
hand,  the  propriety  of  the  rates  fixed  and  the  methods  em- 
ployed by  the  exchange  was  taken  and  the  case  thus  made 
brought  to  final  hearing  before  the  vice-chancellor,  who  ad- 
vised that  the  information  be  dismissed,  not  because  its 
charges  and  averments  had  not  been  proven,  but  because, 
assuming  that  they  had  been  proved,  the  contract  in  ques- 
tion, while  one  that  a  court  of  equity  would  not  aid  a  party 
to  such  contract  in  enforcing  against  another  party  to  it, 
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was  not  one  that  a  court  of  equity,  at  the  instance  of  the 
state,  would  restrain  the  defendants  from  entering  into  or 
continuing  to  the  public  injury.  Precisely  what  was  decided 
is  thus  abstracted  in  the  head-notes  to  the  vice-chancellor's 
opinion:  ''1.  The  common  law  does  not  treat  agreements  in 
restraint  of  trade  as  being  illegal  in  the  ordinary  sense  of 
the  word,  but  merely  as  being  unenforceable;  2.  In  the  ab- 
sence of  a  statute  authorizing  it,  the  attorney  general  may 
not  maintain  a  suit  to  enjoin  insurers  against  carrying  out 
an  agreement  regulating  rates,  though  against  public  policy, 
as  in  restraint  of  trade,  and  the  fact  that  the  insurers  are 
corporations  makes  no  difference." 

Upon  the  ground  thus  stated  the  information  of  the  at- 
torney general  was  dismissed,  and  from  the  decree  to  that 
effect  this  appeal  was  taken  and  argued,  after  which  a  rear- 
gument  was  ordered  and  had  covering  certain  further  mat- 
ters upon  which  the  court  desired  to  hear  the  views  of  coun- 
sel. 

^'^'^  The  learned  vice-chancellor,  who  advised  that  the  in- 
formation filed  by  the  attorney  general  be  dismissed  on  the 
ground  that  the  court  of  chancery  could  not  give  relief  in 
such  a  suit,  said  at  the  conclusion  of  his  opinion:  "If  those 
corporations  were  public  or  quasi-public  bodies,  and  if  the 
attorney  general  were  here  asking  to  enjoin  them  from  doing 
ultra  vires  acts  to  the  public  injury,  as  in  Attorney  General 
V.  Central  R.  R.  Co.,  50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R.  A. 
^7,  the  case  would  be  different." 

We  agree  with  the  learned  vice-chancellor  as  to  the  class 
of  corporations  and  of  corporate  acts  to  which  the  rule  of 
Attorney  General  v.  Central  R.  R.  Co.  applies,  but  we  do  not 
a,gree  with  him  that  the  defendants  are  not  within  such 
class.  The  pertinent  language  of  Chancellor  McGill  in  At- 
torney General  v.  Central  R.  R.  Co.  is:  "Where  a  corporate 
excess  of  power  tends  to  the  public  injury  or  to  defeat  public 
policy,  it  may  be  restrained  in  equity  at  the  suit  of  the 
attorney  general."  The  case  of  Attorney  General  v.  Central 
R.  R.  Co.,  which  did  not  itself  come  to  this  court,  has  since 
its  decision  by  Chancellor  McGill,  in  1892,  been  followed 
in  the  court  of  chancery,  and  has  been  approved  and  acted 
upon  by  this  court,  notably  in  the  recent  case  of  Attorney 
■  General  v.  Vineland  Light  etc.  Co.,  73  N.  J.  Eq.  703,  70  Atl. 
177,  where  the  decree  that  was  affirmed  had  been  advised 
by  Vice-Chancellor  Learning,  as  to  this  point,  upon  the  ex- 
press authority  of  Attorney  General  v.  Central  R.  R.  Co., 
50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R.  A.  97. 

In  the  case  of  Attorney  General  v.  American  Tobacco  Co., 
55  N.  J.  Eq.  352,  36  Atl.  971,  Vice-Chancellor  Reed  said: 
"It  may  be  conceded  that  if  this  corporation  had  entered 
into  an  agreement  with  other  manufacturers  of  these  goods, 
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whether  those  manufacturers  were  individuals  or  corpora- 
tions, by  which  agreement  prices  were  to  be  fixed  and  com- 
petition paralyzed,  such  an  agreement  would  be  a  subject 
of  equitable  cognizance.  Such  was  the  case  of  Stockton  v. 
Central  R.  R.  Co.,  50  N.  J".  Eq.  52,  24  Atl.  964,  17  L.  R.  A. 
97."     This  opinion  was  adopted  by  this  court. 

^''^  In  Attorney  General  v.  Delaware  etc.  R.  R.  Co.,  27 
N.  J.  Eq.  631,  Mr.  Justice  Dixon,  speaking  for  this  court, 
said:  "In  equity  as  in  the  law  court  the  attorney  general  has 
the  right,  in  cases  where  the  property  of  the  sovereign  or  the 
interests  of  the  public  are  directly  concerned,  to  institute 
suit  by  what  may  be  called  civil  information  for  their  pro- 
tection. ' ' 

Professor  Pomeroy  (section  1093)  states  the  rule  thus: 
' '  When  the  managing  body  are  doing  or  about  to  do  an  ultra 
vires  act  of  such  a  nature  as  to  produce  public  mischief,  the 
attorney  general,  as  the  representative  of  the  people  and  of 
the  government,  may  maintain  an  equitable  suit  for  pre- 
ventive relief. ' ' 

In  England  the  same  rule  prevails :  Attorney  General  v. 
Cockermouth  Local  Board,  L.  R.  18  Eq.  Cas.  172 ;  Attorney 
General  v.  Shrewsbury  Bridge  Co.,  L.  R.  21  Ch.  D.  752; 
Attorney  General  v.  London  etc.  Ry.  Co.  (1900),  1  Q.  B.  78. 

The  rule  of  the  American  courts  to  the  same  effect  as  that 
laid  down  by  Chancellor  McGill  is  epitomized  in  20  American 
and  English  Encyclopedia  of  Law,  850,  under  the  title, 
"Monopolies  and  Trusts,"  where  numerous  cases  are  cited 
in  the  notes.  A  complete  collection  of  such  cases  will  also 
be  found  in  the  two  volumes  of  Lewson's  Monopoly  and  Trade 
Restraint  Cases,  which  work  is,  in  effect,  a  collection  of  the 
syllabi  of  the  opinions  delivered  by  American  courts  upon 
this  topic. 

The  rule  illustrated  by  all  of  those  cases  and  the  one  that 
we  should  adopt,  if  he  have  not  already  done  so,  is  that  if  a 
corporation,  engaged  in  a  business  that  is  affected  with  a 
public  interest,  contracts  to  enter  upon  a  line  of  conduct  in 
respect  to  such  business  that  tends  to  affect  such  public  in- 
terest injuriously  and  is  contrary  to  public  policy,  such  con- 
tract is  ultra  vires  such  corporation,  and  may  be  restrained 
in  equity  at  the  suit  of  the  attorney  general  without  regard 
to  whether  or  not  actual  injury  has  resulted  to  the  public. 
The  expression  "corporation  affected  with  a  public  interest" 
is  to  be  preferred  to  the  term  "quasi-public  corporation,"' 
as  tending,  in  some  measure  at  least,  to  characterize  the  class 
of  corporations  indicated,  whereas  the  term  "quasi-public" 
is  characterized  only  by  its  unmeaning  vagueness.  In 
^'"''  the  discussion,  and  still  more  in  the  application  of  this 
rule,  it  will,  of  course,  be  necessary  to  amplify  the  expression, 
"affected  with  a  public  interest,"  to  the  extent  of  stating: 
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just  what  is  meant  by  that  term,  and  also  to  discriminate 
between  acts  that  are  ultra  vires  a  corporation  and  those 
that  are  merely  illegal,  and  also  to  make  clear  what  "tends" 
to  public  injury,  for  it  is  upon  the  concurrence  of  these  three 
factors  that  the  applicability  of  the  rule  in  question  depends. 

Upon  this  branch  of  the  present  inquiry,  therefore,  the  per- 
tinent questions  are: 

First.  Are  the  defendants  engaged  in  a  business  affected 
with  a  public  interest? 

Second.  Is  the  contract  into  which  they  have  entered  one 
that  is  ultra  vires  such  corporations? 

And  Third.  Does  such  contract  tend  to  affect  such  public 
interest  injuriously? 

The  first  question,  and  that  upon  the  answer  to  which  this 
branch  of  the  case  virtually  turns,  is  whether  or  not  the  busi- 
ness of  fire  insurance  as  carried  on  in  this  state  is  a  business 
affected  with  a  public  interest  within  the  meaning  of  the 
rule  enunciated  in  Attorney  General  v.  Central  R.  R.  Co., 
50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R.  A.  97.  The  answer 
to  this  question  does  not  depend,  as  counsel  for  the  respond- 
ents argue,  upon  whether  the  defendants  were  expressly  cre- 
ated as  public  agents,  or  whether  the  state  has  expressly 
charged  them  with  the  performance  of  a  public  duty,  or 
has  to  that  end  clothed  them  with  monopolistic  privileges,  or 
granted  to  them  its  right  of  eminent  domain,  or  required 
that  they  insure  the  property  of  all  citizens  alike.  These  are 
indicia  by  which  the  existence  of  "a  public  interest"  may  be 
readily  discerned,  but,  so  far  from  "the  public  interest" 
arising  out  of  these  incidents,  the  fundamental  fact  is  that 
they  arise  out  of  such  public  interest.  In  natural  course  the 
public  interest  first  arose,  and  afterward,  and  because  of  such 
interest,  all  of  these  incidents  were  added  unto  it.  In  their 
inception  all  public  callings  were  private  ones,  whose  history 
has  consisted  in  the  evolution  of  a  public  character  and  of 
the  incidents  that  they  now  possess.  "First  the  blade,  then 
the  ear,  after  that  the  full  corn  in  the  ear." 

^'^  Such,  at  the  common  law,  was  the  course  by  which 
common  carriers  and  all  of  the  callings  now  recognized  as  af- 
fected with  a  public  interest  ceased  to  be  juris  privati  only  and 
became  matters  of  public  concern.  More  than  two  centuries 
ago  Lord  Chief  Justice  Hale,  in  his  treatise  De  Portibus 
Maris,  said  that  when  private  property  is  "affected  with  a 
public  interest,  it  ceases  to  be  juris  privati  only"  (1  Harg. 
Law  Tr.  78),  illustrating  this  by  the  case  of  a  man  who 
sets  up  on  his  land  a  crane  that  in  due  course  ceases  to  be 
juris  privati  and  becomes  subject  to  public  regulation.  This 
statement  of  Lord  Hale  was  cited  with  approval  and  applied 
by  Lord  Kenyon  a  century  later  in  Bolt  v.  Stcnnett,  8  Term 
Rep.  606,  "and  has,"  said  Chief  Justice  Waite,  speaking  for 
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the  supreme  court  of  the  United  States  still  a  hundred  years 
later,  "been  accepted  without  objection  as  the  law  of  prop- 
erty ever  since":  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77. 

"Property,"  Chief  Justice  Waite  continues,  "does  become 
clothed  with  a  public  interest  when  used  in  a  manner  to  make 
it  of  public  consequence  and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  to  a  use  in  which 
the  public  has  an  interest,  he,  in  effect,  grants  to  the  public 
an  interest  in  that  use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good  to  the  extent  of  the  interest 
he  has  thus  created." 

One  significance  of  this  statement  of  the  law  of  property 
is  that  it  speaks  in  the  present  tense,  viz.,  "property  does 
become  clothed  with  a  public  interest,"  not  did  become  so 
clothed  once  upon  a  time;  another  is  its  recognition  of  the 
fundamental  law  that  public  interest  arises  essentially  from 
the  uses  to  which  a  man  puts  his  property  and  not  from  a 
force  ab  extra;  and  yet  another  is  that,  knowing  this  to  be 
the  law,  men  engage  in  certain  callings  knowing  that  the 
business  they  so  embark  in  will,  if  success  attend  it,  become 
affected  with  a  public  interest.  "They  entered  upon  their 
business  and  provided  the  means  to  carry  it  on  subject  to  this 
condition,"  he  says;  and  speaking  to  the  point  that  it  was 
of  no  moment  that  a  direct  precedent  could  not  be  found, 
Chief  Justice  Waite  says:  "It  is  conceded  that  the  business 
is  one  of  recent  origin,  that  its  growth  has  been  rapid,  and 
that  it  is  already  of  great  importance";  and  reaching  the 
conclusion  that  the  public  interest  was  affected,  he  adds:  "It 
presents,  ^''^  therefore,  a  case  for  the  application  of  a  long- 
known  and  well-established  principle  in  social  science 

There  is  no  attempt  to  compel  these  owners  to  grant  the  pub- 
lic an  interest  in  their  property,  but  to  declare  their  obliga- 
tions if  they  use  it  in  this  particular  manner." 

The  force  and  significance  of  these  statements  of  the  high- 
est court  in  our  land  is  enhanced  by  the  fact  that  the  prop- 
erty owners,  with  respect  to  which  they  were  made,  were 
private  individuals,  and  the  business  concerned  that  of  stor- 
ing grain  in  private  warehouses.  The  fact  that  the  question 
in  jNlunn  v.  Illinois  was  the  right  of  the  public  through  its 
legislature  to  deal  with  a  use  of  private  property  as  affected 
with  a  public  interest  rather  than  with  the  right  of  the 
public  so  to  deal  with  it  in  the  courts,  is  of  no  significance 
upon  the  point  for  which  the  language  of  the  decision  is  now 
cited.  Upon  the  underlying  proposition  that  a  business,  pri- 
vate at  its  inception,  may  become  affected  with  a  public  in- 
terest, it  is  immaterial  that  the  question  of  its  public  char- 
acter arose  in  a  case  where  its  restraint  had  been  legislatively, 
rather  than  judicially,  determined.     Upon  this  point  Munn 


June,  1909.]    Attorney  General  v.  Firemen's  Ins.  Co.    715 

V.  Illinois,  as  was  said  by  Chief  Justice  Waite,  introduced  no 
novel  doctrine.  What  it  did  was  to  call  attention  to  the 
fundamental  relation  that  exists  between  the  use  of  private 
property  and  the  creation  of  a  public  interest  in  such  use, 
and  its  chief  value  as  a  contribution  to  jurisprudence  was 
that  it  pointed  out  clearly  that  in  the  determination  of  such 
a  relation  the  underlying  question  was  not  what  the  state 
had  done  to  impress  a  public  interest  upon  a  business,  but 
what  the  owners  and  operators  of  such  business  had  done  to 
draw  to  and  thus  clothe  themselves  with  a  public  interest; 
for  in  Munn  v.  Illinois  the  state  had  done  absolutely  nothing. 
The  vast  importance  of  the  maintenance  of  this  point  of  view 
by  the  courts  of  this  country  must  be  conceded  when  we  con- 
sider that  to  an  unprecedented  extent  business  enterprises  are 
launched,  the  success  of  which  depends  upon  the  extent  to 
w^hieh  the  public  can  be  attracted  to  them  and  constrained 
to  lean  upon  them.  Public  support  of  this  character  is  essen- 
tial to  the  success  of  these  enterprises,  and  hence  is  from  their 
inception  the  desideratum  of  their  promoters.  When,  there- 
fore, success  along  these  lines  has  been  attained,  it  brings 
^***  with  it  duties  to  the  public,  whose  interests  are  involved, 
of  precisely  the  same  nature  as  if  such  duties  had  been  im- 
posed by  public  law  upon  such  enterprises  at  their  inception. 
This  is  the  principle  that  was  recognized  and  applied  in 
Munn  V.  Illinois,  and  if  it  be  sound,  as  applied  to  individuals, 
it  must,  a  fortiori,  be  sound  as  regards  corporations.  To  the 
eye  of  the  law  and  in  the  interest  of  the  public,  it  is  one 
and  the  same  thing,  whether  a  corporation  be  created  to  sub- 
serve a  public  interest  or  whether  such  corporation  achieve 
success  of  such  a  nature  that  the  duty  of  regarding  the  in- 
terest of  the  public  is  thrust  upon  it.  Aptly  the  words  of 
the  great  dramatist  may  be  paraphrased,  viz.,  that  some  cor- 
porations are  born  to  serve  the  public,  some  achieve  that  end. 
and  some  have  it  thrust  upon  them;  and  (as  in  the  state  of 
man)  the  last  two  conditions  are  so  correlated  that  when  the 
interest  of  the  public  has  been  woven  into  a  business  as  a 
sine  qua  non  of  its  success,  the  success  thus  achieved  thrusts 
upon  such  business  a  co-ordinate  duty  that  clothes  it  to  that 
extent  with  a  public  interest.  It  is  in  accordance  with  this 
principle  that  the  entire  class  of  callings  we  are  considering 
have  come  into  existence.  Railways,  ferries,  inns,  ware- 
houses, or  what  not,  have  in  their  day  had  this  same  origin 
and  history.  When  the  first  waterman  held  out  to  his  neigh- 
bors a  means  of  ferriage  other  than  in  their  separate  boats, 
and  when  the  first  teamster  undertook  to  carry  families  and 
their  produce  to  the  market  town,  the  foundation  of  the 
modern  law  of  common  carriage  was  laid,  and,  as  success 
attended  these  undertakings  by  their  successful  appeal  to  the 
public,  a  public  interest  in  them  arose  which  in  time  was 
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recognized  and  acted  upon  by  legislatures  and  by  courts 
alike,  the  power  of  eminent  domain  and  other  privileges  being 
granted  in  order  that  such  public  interest  might  be  the  better 
served,  the  duty  of  serving  all  alike  and  of  refraining  from 
excessive  charges,  by  combination  or  otherwise,  being  im- 
posed that  such  public  interest  might  be  the  better  safe- 
guarded. To  confuse,  therefore,  these  incidents  and  indicia 
with  the  fundamental  relation  out  of  which  they  arose,  or 
to  say  that  such  fundamental  relation  between  the  use  of 
private  property  and  the  public  interest  therein  is  a  thing 
of  the  past,  and  that  such  relation  is  not  just  as  sound  and 
fruitful  now  as  then,  is  to  ^^^  take  a  totally  illogical  posi- 
tion, the  acceptance  of  which  would  disarm  the  courts  of 
to-day  of  defensive  weapons  of  which  the  public  stands  in 
more  need  now  than  it  did  then.  It  is,  therefore,  a  shallow 
argument  to  say  that  a  court  cannot  restrain  corporations 
from  ultra  vires  acts  injurious  to  the  public  because  such  cor- 
porations have  not  been  given  the  right  of  eminent  domain, 
or  because  they  have  not  been  compelled  to  insure  all  of  the 
property  of  all  of  the  people.  "When  the  public  interest  will 
be  furthered  by  such  power  or  by  such  duty,  they  will  come 
into  existence,  but  not  otherwise.  "What,  for  instance,  would 
a  fire  insurance  company  do  with  the  power  of  eminent 
domain,  or  how  would  law-abiding  insurers  be  benefited  by 
requiring  these  companies  to  insure  the  property  of  incen- 
diaries? The  same  law,  both  as  to  the  attainment  of  a  public 
interest  and  as  to  the  incidents  that  shall  attach  to  it,  is 
operative  now  as  in  the  past,  and  the  same  history  still  re- 
peats itself  whenever  a  business  or  calling  that  was  either 
unknown  to  the  common  law,  or  of  no  public  import  then, 
insinuates  itself  into  modern  business  methods,  so  that  it  be- 
comes a  matter  in  which  the  public  is  vitally  concerned.  Of- 
this  there  can  be  no  more  apt  an  example  than  the  business 
of  fire  insurance  as  carried  on  by  these  defendants  under 
modern  conditions  and  under  the  laws  of  this  state.  If  such 
business  were  still  in  the  hands  of  individual  underwriters, 
unaffected  by  state  regulation  and  confined  to  the  writing 
of  policies  on  the  dwellings  of  prudent  householders  and  on 
the  stores  of  careful  merchants,  a  great  deal  might  be  said 
in  favor  of  the  view  that  no  public  interest  had  attached  to 
the  making  of  these  private  contracts.  We  cannot,  however, 
close  our  eyes  to  the  fact  that  by  the  enormous  extension  of 
this  business,  by  its  concentration  in  the  hands  of  immense 
corporations,  by  state  regulations  that  amount  to  privileges, 
and  by  its  practically  universal  employment  as  a  collateral 
security  for  debts,  the  business  has  become  one  in  which  the 
interest  of  the  public  is  directly  involved,  certainly  as  much 
so  as  it  is  in  the  warehousing  of  grain.  The  collateral  secur- 
ity of  mortgage  debts  would  alone  suffice  to  attach  a  public 
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interest  to  the  business  in  question,  since  it  vitally  concerns 
credit  as  a  factor  in  modern  business. 

382  ^Hiatever  concerns  business  credit  ex  necessitate 
touches  a  matter  in  which  the  public  is  directly  interested. 
The  impairment  or  embarrassment  of  business  credit  affects 
immediately  not  only  the  demand  for  money  and  the  volume 
of  business  transacted,  but  also  the  inauguration  of  new  en- 
terprises, the  employment  of  people  and  the  payment  of 
the  wages  they  would  otherwise  receive  and  spend,  and  thus 
ramifies  in  its  effects  from  the  greatest  banking-houses, 
through  the  homes  of  the  unemployed  or  the  badly  paid,  to 
the  smallest  retail  shops.  By  the  introduction  and  perfec- 
tion of  title  insurance  a  practically  new  commercial  utility 
has  been  imparted  to  real  property,  which,  under  such  new 
conditions,  performs  a  recognized  service  in  the  immediate 
obtaining  of  credit  for  commercial  needs  or  in  business  emer- 
gencies. The  collateral  indemnification  of  credit  thus  ob- 
tained has  become  one  of  the  chief,  if  not  the  chief,  business 
of  modern  fire  insurance,  and  I  doubt  whether,  within  twenty 
years  past,  a  mortgage  on  improved  property  has  been  given 
that  did  not  covenant  for  such  insurance  and  for  its  main- 
tenance under  the  penalty  of  immediate  foreclosure.  The 
public,  greatly  to  the  benefit  of  the  insurance  business,  has 
become  educated  to  this  system,  and  to  lean  upon  it  and  to 
shape  their  business  ventures  in  reliance  upon  it.  Such  edu- 
cation and  such  reliance,  which  were,  of  course,  beneficial, 
and  properly  so,  to  the  insurance  companies,  have  so  entered 
into  the  woof  and  warp  of  general  public  business  that  noth- 
ing that  can  be  conceived  of  would  produce  greater  disturb- 
ance or  prof 0 under  catastrophe  than  the  cancellation  of  such 
policies  or  the  withholding  of  such  insurance.  It  seems  to 
me  that  it  is  impossible  to  say  that  by  its  very  growth  and 
success  the  business  of  fire  insurance  has  not  become  affected 
with  a  public  interest  within  the  principle  of  Munn  v.  Illinois. 
That  it  is  deemed  for  legislative  purposes  to  be  so  affected  is 
evident  from  the  voluminous  code  enacted  in  this  state  for 
its  resrulation  in  the  interest  of  the  public:  Pub.  Laws  1902, 
pp.  407-447.  It  is  pertinent,  at  this  point,  to  ask  why  the 
state  should  enact  a  regulative  code  for  the  protection  of  a 
public  interest  that  does  not  exist.  Moreover,  some  of  the 
provisions  of  this  code,  while  in  form  regulations  imposed 
upon  insurance  companies,  amount  practically  to  privileges 
accorded  to  them.  Indeed,  it  is  by  reason  ^*^  of  the  priv- 
ileges thus  enjoyed  by  foreign  companies  that  the  present 
combination  is  rendered  feasible.  In  such  case,  i.  e.,  where 
foreign  corporations  that  have  been  accorded  the  privilege 
of  transacting  their  legitimate  business  in  this  state  use  such 
privilege  to  engage  with  our  domestic  companies  in  a  com- 
pact inimical  to  the  interests  of  the  people,  it  would  be  a 
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salutary  and,  I  am  inclined  to  think,  a  sound  rule  of  law 
that  would  estop  such  foreign  corporations  to  deny  that  they 
were  enjoying  such  a  privilege  from  the  state  as  made  them 
amenable  in  the  premises  to  its  court  of  equity.  A  state  that 
had  granted  such  a  privilege  should,  it  seems  to  me,  be  en- 
titled, with  a  reasonable  expectation  of  being  heard,  to  apply 
to  its  own  courts  for  preventive  relief  based  upon  the  abuse 
of  the  privilege  it  had  granted.  Be  this  as  it  may,  we  think 
that  it  is  impossible  for  the  unbiased  mind  to  reach  the  con- 
clusion that  the  business  of  fire  insurance  as  now  conducted 
in  this  state,  by  corporations  created,  licensed  and  regulated 
by  the  state,  is  not  a  business  affected  with  a  public  interest, 
but  that  the  storage  of  grain  by  private  individuals  is  so 
affected.  Yet  such  is  the  conclusion  we  reach,  unless,  so  far 
as  in  us  lies,  we  overturn  the  decision  of  the  supreme  federal 
court  in  Munn  v.  Illinois,  a  decision  that  has  been  followed 
in  cases  so  numerous  that  their  citation  from  state  reports 
would  be  superfluous,  and  of  which  Mr.  Justice  Harlan, 
speaking  at  a  later  period,  said:  "The  doctrines  of  Munn 
v.  Illinois  have  never  been  modified  by  this  court,"  i.  e., 
the  supreme  court  of  the  United  States:  Civil  Rights  Cases, 
109  U.  S.  3,  3  Sup.  Ct.  Rep.  18,  27  L.  ed.  835. 

The  conclusion  we  reach  from  these  considerations  is  that 
the  business  of  the  defendants  is,  in  point  of  fact,  one  that 
directly  affects  the  interests  of  the  public,  and  that  such 
public  interest  has  been  recognized  as  a  subsisting  one  by 
the  legislature  of  this  state,  and  that,  in  point  of  law,  the 
business  of  the  defendants  is  affected  with  a  public  interest. 

Second.  We  have  next,  therefore,  to  consider  whether  or 
not  the  contract  by  which  the  defendants  have  agreed  that 
their  several  corporations  shall  be  bound  is  ultra  vires  such 
corporations.  In  this  regard,  the  eight  domestic  companies 
stand  in  one  respect  in  a  position  different  from  the  hundred 
and  odd  foreign  **"*  defendants.  These  domestic  companies 
received  their  charters  from  this  state  in  order  that  they 
might  transact  legitimately  a  business  in  which,  as  we  have 
seen,  the  public  is  interested.  To  this  end  all  general  pro- 
visions essential  to  the  lawful  government  of  corporations 
are  deemed  to  be  written  into  their  respective  charters. 
Among  these  general  provisions  is  that  "the  business  of 
every  corporation  shall  be  managed  by  its  directors"  either 
by  force  of  the  express  mandate  of  section  12  of  the  general 
corporation  act  of  1896,  or  because  such  is  an  imperative  im- 
plication of  the  law  of  corporations.  We  cannot  agree  with 
the  views  of  the  respondents'  counsel  as  expressed  in  their 
brief,  viz.,  that  "the  provision  that  the  company  shall  be 
managed  by  a  board  of  directors  is  simply  intended  to  show 
where  the  powers  which  may  be  exercised  by  the  company 
shall,  as  between  the  shareholders  and  those  who  deal  with 
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the  company,  reside,"  or  that  "the  provision  in  section  12 
of  the  act  of  1896  was  not  intended  for  the  protection  of 
the  general  public,  and  failure  on  the  part  of  the  directors 
to  perform  their  duty  in  the  management  of  the  affairs  of 
the  company  concerns  only  the  shareholders  and  the  policy- 
holders." 

The  statute  says  all  that  counsel  say  it  means,  but  it  also 
says  more,  and  we  take  it  that  a  statute  means  all  that  it  says. 
We  do  not  concede  or  believe  that  the  sole  object  of  section 
12  was  to  inform  stockholders  of  what  they  already  know, 
viz.,  that  the  business  of  their  corporation  was  to  be  managed 
by  the  officers  selected  by  them  for  that  purpose  rather  than 
by  somebody  else.  Neither  do  we  believe  that  a  corporation 
affected  with  a  public  interest  could  insert  in  its  certificate 
of  incorporation  a  frank  avowal  that  its  business  was  not  to 
be  managed  by  its  own  directors,  and  then  successfully  set  up 
as  against  the  state  the  argument  now  advanced  in  justification 
of  the  respondents'  construction  of  the  statute.  Counsel  con- 
fuses, it  seems  to  us,  the  force  to  be  given  to  the  statute  with 
the  occasions  upon  which  such  force  is  to  be  given  to  it. 
Where  the  question  cannot  be  raised,  the  meaning  of  the  stat- 
ute is  immaterial.  It  is,  for  instance,  ^^^  immaterial  to  the 
public,  and  to  the  state  representing  the  public,  whether  the 
business  of  a  company  organized  to  manufacture  bicycles  or 
to  make  wall-paper  is  managed  by  its  directors  or  by  its  office 
boys.  That  is  not  the  case  here.  These  domestic  companies 
were  chartered  to  insure  the  property  of  citizens  of  this  state 
under  legitimate  conditions.  One  of  the  most  important  and 
responsible  duties  that  devolved  upon  the  managers  of  these 
companies  was,  therefore,  the  fixing  of  the  rates  to  be  charged 
the  citizens  therefor.  A  contract  by  which  the  directors  of 
such  corporations  in  conclusive  form  abdicate  their  duty  of 
management  in  this  respect  and  turn  it  over  to  an  alien  body 
is  in  direct  violation  of  the  words  and  meaning  of  the  statute, 
and  is  as  typical  an  instance  of  an  ultra  vires  act  as  can  well 
be  imagined.  To  do  so  in  a  given  instance  would  be  an  illegal 
act,  but  the  act  of  binding  the  corporation  by  contract  to  a 
settled  policy  of  illegal  acts  is  beyond  the  power  of  the  corpo- 
ration, i,  e.,  is  ultra  vires.  That  this  is  no  academic  criticism 
appears  clearly  from  the  fact  that  the  Central  association 
erected  by  the  contract  by  which,  through  a  subcommittee  of 
five,  rates  are  fixed  consists  of  but  one  representative  of  each 
constituent  company.  Hence,  in  a  body  of  one  hundred  and 
twenty-one  the  New  Jersey  companies  have  but  eight  votes, 
and  in  the  subcommittee  they  have  but  one  vote  to  four  cast 
by  foreign  corporations.  It  is  inevitable,  therefore,  that  the 
influences  affecting  such  foreign  corporations,  the  losses  they 
may  have  sustained,  the  expenses  they  have  incurred,  the  sal- 
aries they  design  to  pay,  the  dividends  they  desire  to  declare, 
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will  all  be  reflected  and  asserted  in  the  fixing  of  the  rates  to 
be  charged  for  insurance  to  the  citizens  of  this  state.  These 
rates,  and  these  only,  the  New  Jersey  companies,  by  the  con- 
tract in  question,  bind  themselves  to  charge,  although  such 
rates  may  be  greatly  in  excess  of  anything  required  or  justi- 
fied by  local  conditions  or  by  the  business  of  such  domestic 
companies  if  managed  by  their  own  directors.  Pro  tanto 
this  amounts  to  a  merger  of  corporate  management  accom- 
plished by  means  other  than  those  sanctioned  by  law.  It  also 
places  it  out  of  the  power  of  the  domestic  companies  to  man- 
age an  important  feature  of  their  business  with  respect  to  the 
public  interest  with  •  which  it  is  affected.  While  these  con- 
siderations ^****  apply  directly  to  the  New  Jersey  companies 
only,  they  apply  indirectly  to  the  foreign  companies  also 
which  have  used  their  privilege  to  do  business  in  this  state 
to  render  feasible  a  contract  scheme  that  ultra  vires  the  New 
Jersey  companies.  Foreign  corporations  are  permitted  to  do 
business  in  states  other  than  that  of  their  incorporation  by 
comity,  not  of  right.  It  is  fundamental  that  such  corpora- 
tions have  no  other  or  greater  powers  than  do  corporations 
organized  under  the  laws  of  such  state.  It  would  be,  there- 
fore, a  total  subversion  of  law  and  reason  to  hold  that  a  for- 
eign corporation  had  in  this  state  the  power  to  make  with 
corporations  of  this  state  a  contract  affecting  a  matter  of  pub- 
lic interest  that  such  corporations  of  this  state  had  not  them- 
selves the  .power  to  make.  Comity  does  not  extend  to  a 
permission  to  combine  with  domestic  corporations  in  a  way 
that  tends  to  public  injury.  A  court  of  equity  would  be 
short-sighted  indeed  that  did  not  see  this,  and  short-armed 
if  it  could  not  reach  out  to  prevent  it.  We  have,  therefore, 
no  hesitation  in  concluding  that  the  ultra  vires  quality  of  the 
corporate  contract  by  which  the  Newark  Fire  Insurance  Ex- 
change was  brought  into  existence  is  attributable  to  all  of 
the  corporations  that  subscribed  to  such  contract,  the  foreign 
as  well  as  domestic. 

It  is  said  that  a  court  of  equity  will  not  take  notice  of  the 
ultra  vires  nature  of  the  contract  into  which  these  defendants 
have  entered,  for  the  reason  that  such  contract,  being  in  re- 
straint of  trade,  is  one  that  they  cannot  be  forced  to  observe, 
and  this  had  conclusive  weight  with  the  court  below.  For 
present  purposes  the  plenary  answer  is  that  the  test  of  ultra 
vires  is  the  power  of  a  corporation  to  make  a  contract,  not  its 
power  to  break  it. 

Third.  Upon  the  question  whether  the  contract  that  re- 
sulted from  these  ultra  vires  acts  tends  to  affect  the  public 
interest  injuriously  little  remains  to  be  said,  and  that  little 
can  be  better  said  under  the  second  branch  of  this  appeal, 
which  we  shall  now  proceed  to  consider.  Upon  the  first 
branch  our  conclusion  is  that  because  the  business  of  the  de- 
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fendants  is  affected  with  a  public  interest,  a  court  of  equity 
should  restrain  their  ultra  vires  acts  at  the  instance  of  the 
attorney  general,  if  such  acts  tend  to  ^**''  public  injury,  with- 
out regard  to  whether  public  injury  had  in  fact  resulted,  and 
that  the  contract  in  question  does  so  tend. 

2.  Under  the  second  branch  of  the  case  we  shall  assume 
that  the  business  of  the  defendants  is  not,  in  the  general  sense, 
affected  with  a  public  interest,  and  that  the  attorney  general 
must  show  that  actual  public  injury  has  resulted  from  an 
unlawful  combination  in  restraint  of  trade,  and  is  therefore 
ultra  vires  the  contracting  companies. 

As  this  was  the  point  of  view  from  which  the  learned  vice- 
chancellor  regarded  the  case  in  advising  that  the  information 
be  dismissed,  it  is  necessary  at  this  stage  to  determine  whether 
the  reasoning  that  led  the  court  below  to  apply  to  the  attorney 
general,  seeking  to  avoid  a  contract  repugnant  to  public  pol- 
icy, the  same  rule  that  obtains  in  that  court  when  a  party  to 
such  contract  is  seeking  to  enforce  it,  is  sound. 

Upon  this  point  the  court  below  laid  down  two  proposi- 
tions— first,  that  the  attorney  general  could  not  maintain  a 
suit  to  enjoin  parties  to  an  agreement  regulating  rates,  though 
against  public  policy  as  in  restraint  of  trade,  and,  second, 
that  the  fact  that  the  parties  to  such  agreement  were  corpora- 
tions made  no  difference. 

As  to  the  tirst  of  these  propositions,  it  is,  perhaps,  only  nec- 
essary that  we  should  withhold  our  assent,  but  as  to  the  sec- 
ond, we  must  record  our  express  dissent. 

Before  leaving  the  first  of  these  propositions,  however,  we 
should  say  that  the  fault  we  find  with  the  vice-chancellor's 
conclusion  is  not  in  the  soundness  of  the  rule  of  mere  un- 
enforceability as  applied  to  the  class  of  cases  in  which  it  prop- 
erly obtains,  but  in  the  extension  of  such  rule  to  a  subject  not 
properly  or  at  all  within  its  purview,  viz.,  the  right  of  the 
state  to  preventive  relief  in  aid  of  public  policy.  There  is 
something  startling,  not  to  say  appalling,  in  the  proposition 
that  the  state  is  to  be  met  in  its  courts  with  a  denial  of  its 
right  to  relief  upon  the  ground  that  the  rule  of  noninterven- 
tion that  is  applied  to  the  violators  of  such  public  policy  must 
also  be  applied  to  the  public  that  is  injured  by  such  vio- 
lation. 

The  rule  in  question  is  itself  an  application  of  the  maxim 
in  pari  delicto,  etc.,  and  hence  is  in  strict  analogy  with  the 
^**^  judicial  policy  by  force  of  which  courts  decline  to  aid  in 
the  distribution  of  plundered  property,  but  it  is  quite  illogical 
to  say  to  the  man  who  has  been  despoiled,  "Because  we  re- 
fused our  aid  to  those  who  despoiled  you,  therefore  we  must 
decline  to  aid  you."  Yet  this,  or  something  very  like  it,  is 
what  we  are  asked  to  say. 
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The  case  of  Mogul  Steamship  Co  v.  McGregor,  23  Q.  B.  D. 
598,  cited  by  the  vice-chancellor  and  relied  upon  by  counsel 
for  respondents,  is  not  in  point.  There  a  court  of  law  decided 
that  a  contract  in  restraint  of  trade,  made  by  one  set  of  ship- 
owners, did  not  give  another  set  of  ship  owners  a  legal  cause 
of  action  against  them  for  damages.  The  case  has  no  bear- 
ing whatsoever  upon  the  attitude  of  a  court  of  equity  when 
a  suit  is  brought  on  behalf  of  the  state  in  the  interest  of  the 
public. 

That  the  reasoning  of  Mogul  Steamship  Co.  v.  McGregor, 
even  within  the  lines  of  its  decision,  is  not  likely  to  commend 
itself  to  jurisprudence  generally  is  pointed  out  in  an  instruc- 
tive article  on  "The  Case  of  the  Monopolies,"  by  Sidney  T, 
Miller,  Esq.,  in  the  Michigan  Law  Review,  for  November, 
1907.  Upon  the  point  we  are  considering  the  case  has  no- 
bearing  whatsoever. 

This  digression  should  not,  however,  be  further  extended, 
as  the  same  ground  is  necessarily  covered  in  expre&sing  our 
dissent  from  the  second  proposition  on  which  the  court  below 
based  its  dismissal  of  the  attorney  general's  information,  viz., 
that  the  fact  that  the  defendants  were  corporations  made  no 
difference  as  to  the  right  of  the  attorney  general  to  maintain 
such  suit. 

Laying  aside,  therefore,  the  rule  applicable  to  individuals 
who  have  entered  into  an  agreement  contrary  to  public  policy, 
in  that  it  is  in  restraint  of  trade,  and  taking  up  a  qiTestion 
that  could  by  no  possibility  be  involved  in  or  decided  in  such 
a  case,  viz.,  the  corporate  power  to  enter  into  or  continue 
under  such  an  agreement,  we  perceive  at  once  that  such  ques- 
tion lies  entirely  outside  of  the  rule  that  was  deemed  in  the 
court  below  conclusively  to  foreclose  it.  That  such  contracts 
are  contrary  to  public  policy  is  admitted  upon  all  sides — 
in  fact,  it  is  precisely  because  of  their  contravention  of  public 
policy  that  the  courts  refuse  to  countenance  them.  In  the 
creation  of  its  corporations  no  state,  I  suppose,  confers  upon 
them  in  express  terms  the  power  to  make  ^****  contracts  that 
violate  its  public  policy.  "Where  such  a  power  is  not  expressly 
given,  it  will  certainly  not  be  deemed  by  a  court  of  equity  to 
exist  by  implication.  A  contract  that  a  corporation  has 
neither  the  express  nor  the  implied  power  to  make  is  one  that 
is  beyond  its  power  to  make,  i.  e.,  ultra  vires. 

The  circumstances  that  a  corporation  makes  such  a  contract, 
relying  upon  the  nonintervention  of  the  courts,  does  not  clothe 
the  corporation  with  the  needed  power  that  it  lacked  to  make 
such  contract ;  it  merely  shows  the  inducement  to  make  it,  and 
how  such  violator  of  public  policy  will,  under  such  rule,  be- 
protected  from  public  redress  by  the  very  agreement  by  which 
the  public  is  injured.  The  rule  of  mere  unenforceability  tlius: 
relied  upon  makes,  however,  an  exception  even  as  to  the  par- 
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ties  in  pari  delicto,  -whieli  is  thus  stated  by  Judge  Story: 
*'In  cases  where  the  agreements  or  other  transactions  are 
repudiated  on  account  of  their  being  against  public  policy,  the 
circumstance  that  the  relief  is  asked  by  a  party  who  is  parti- 
ceps  criminis,  is  not  in  equity  material.  The  reason  is,  that 
the  public  interest  requires  that  relief  should  be  given ;  and 
it  is  given  to  the  public  through  the  partv" :  1  Storv's  Equity, 
sec.  298 ;  Cone  v.  Russell,  48  N.  J.  Eq.  208,  21  Atl.  847. 

It  would  seem,  therefore,  that  the  rule  enforced  by  the 
learned  vice-chancellor  applies  to  actions  based  on  the  re- 
pudiated contract,  but  not  to  those  in  which  its  repudiation 
may  be  assumed  by  the  court,  whether  as  fact  or  as  fiction. 

The  fiction  of  acting  for  the  public  by  which  relief  is 
granted  to  a  party  in  pari  delicto  must  a  fortiori  apply  to  the 
public  itself  when  actually  acting  in  its  own  interests.  The 
fundamental  principle  recognized  by  this  line  of  cases  is  that 
one  who  has  entered  into  a  contract  that  contravenes  public 
policy  owes  to  the  public  the  continuous  duty  of  withdrawing 
from  such  contract.  A  duty  thus  owing  to  the  public  is,  upon 
familiar  principles,  presumed  by  courts  to  be  performed,  and 
such  presumption  should  be  indulged  in  by  the  courts,  when- 
ever necessary  to  give  to  the  public,  acting  through  its  official 
representative,  the  same  standing  that  the  actual  performance 
of  such  duty  gives  to  one  in  pari  delicto  to  act  for  the  public. 

»9o  j^  would  be  inconceivably  absurd  that  the  defendants, 
in  rebuttal  of  this  presumption,  should  be  heard  to  say  that 
because  to  their  original  violation  of  public  policy  they  had 
superadded  a  violation  of  another  public  duty,  they  were  im- 
mune from  ordinary  judicial  control.  Yet  such  is  the  state 
of  our  jurisprudence  under  the  rule  enunciated  in  the  court 
below,  unless  such  presumption  or  legal  fiction  is  invoked  in 
aid  of  violated  public  policy.  Speaking  for  myself,  the  ex- 
tension of  the  rule  of  nonenforceability,  based  as  it  is  upon 
the  maxim  "in  pari  delicto,"  to  the  case  of  the  state  seeking  to 
prevent  public  injury,  seems  to  be  without  the  slightest 
foundation  in  sound  logic  or  justification  in  right  reasoning. 
Be  this  as  it  may,  the  fact  is  that,  if  upon  neither  of  these 
grounds  preventive  relief  may  be  had  by  the  state,  no  com- 
bination can  be  so  hostile  to  the  public  interests  or  so  flagrant 
in  its  defiance  of  public  policy  but  that  it  may  effectively 
shield  itself  from  such  interference  on  behalf  of  the  public 
by  the  simple  device  of  casting  its  proposed  violation  of  pub- 
lic policy  in  the  form  of  a  contract  for  a  self-imposed  restraint 
of  trade.  I  cannot  believe  that  this  is  the  actual  state  of  our 
jurisprudence  on  this  vitally  important  subject. 

Concluding,  as  we  do,  that  the  line  of  reasoning  that  limits 
the  court  of  chancery  in  all  cases  involving  contracts  in  re- 
straint of  trade  to  the  single  policy  of  their  nonenforcement 
is  fundamentally  at  fault,  and  that  the  defendants  have  not 
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by  their  violation  of  public  policy  effectually  entrenched  them- 
selves outside  the  pale  of  preventive  law,  it  remains  to  be  con- 
sidered whether  certain  facts  that  were  merely  assumed  in 
the  court  below,  viz.,  that  the  contract  in  question  is  one  that 
fixes  rates  and  stifles  competition  and  is  detrimental  to  the 
public,  are  sustained  by  the  testimony.  If  they  are,  and  if  in- 
jury has  thereby  resulted  to  the  public,  the  duty  of  a  court  of 
equity  to  enjoin  the  defendants  from  continuing  to  act  under 
such  ultra  vires  contract  is  clear.  The  contract,  without  ques- 
tion, fixes  and  maintains  rates,  and  so  controls  the  placing 
of  insurance  and  the  channels  through  which  that  business 
fiows  that  it  inevitably  reduces  competition  to  the  minimum, 
if  it  does  not  absolutely  eliminate  it.  This  much  appears 
from  the  contract  itself  and  in  the  testimony.  The  remaining 
question,  viz.,  that  of  injury  to  the  public,  is  not  ^^^  so  much 
one  of  disputed  fact  as  of  the  sufficiency  of  a  proffered  jus- 
tification of  an  established  fact.  The  marked  increase  of  cost 
to  the  insured,  coincident  with  the  going  into  effect  of  the  con- 
tract, is  a  salient  and  palpable  fact  that,  in  the  case  of  any 
other  commodity  of  equal  necessity,  would  carry  its  own  ir- 
refutable conclusion  as  to  whether  or  not  it  was  a  public  in- 
jury. The  debatable  questions  are  whether  such  increased 
price  of  insurance  is  not  justified  and  rendered  noninjurious 
to  the  public — first,  as  being  merely  incidental  to  the  adoption 
of  means  and  methods  necessary  to  the  proper  conduct  of. 
the  business  of  insurance,  and,  second,  whether  such  increase 
of  premium  rates,  while  immediately  burdensome,  is  not  ulti- 
mately beneficial  to  the  insured  by  adding  to  the  solvency 
of  the  insurers  and  swelling  the  fund  out  of  which  indemnity 
must  come  in  case  of  loss.  The  first  of  these  suggestions  does 
not  appeal  to  us,  for  the  reason  that  it  is  perfectly  obvious 
that  everything  that  is  attained  by  this  contract  in  the  way  of 
equipment  for  the  proper  conduct  of  the  business  of  the  de- 
fendants could  be  attained  by  them  severally  or  acting  in 
unison,  without  involving  their  combination  to  regulate  rates 
and  stifle  competition.  The  masterful  way  in  which  these 
reprobated  features  of  the  contract  are  effectual  forliids  us 
to  treat  them  as  mere  incidents  of  a  system  for  the  gathering 
of  statistics  and  the  dissemination  of  data.  The  other  sugges- 
tion by  which  the  increase  of  price  to  the  insured  is  justified 
as  being  ultimately  beneficial  to  him  is  more  persuasive,  and 
would  probably  be  entirely  so  if  any  substantial  warrant  for 
such  suggested  benefit  could  be  found  in  the  contract.  It 
cannot,  however,  be  found  there. 

In  order  that  the  insuring  public  be  ultimately  or  at  all 
benefited  by  the  increased  cost  of  insurance  it  is  required  to 
pay,  it  is  essential  that  such  increase  over  and  above  the  cost 
of  the  operation  of  a  company  should  go  not  in  dividends  to 
its  stockholders  or  in  salaries  to  its  officers  but  to  a  fund,  by 
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whatever  name  called,  by  which  greater  solvency  would  be 
given  to  the  company  and  its  increased  ability  to  respond  to 
losses  assured.  For  this,  however,  there  is  no  provision  in  the 
contract.  In  such  cases,  i.  e.,  where  an  increase  of  earnings 
results  from  a  contract  made  by  the  officers  of  a  company  act- 
ing for  its  stockholders,  we  ^^^  must,  in  the  absence  of  any 
suggestion  to  the  contrary,  deem  that  such  contract  was  made 
for  the  benefit  of  such  stockholders.  If.  contrary  to  this 
normal  presumption,  the  intention  in  making  such  contract 
was  that  such  increased  earnings  were  to  go  to  some  fund  in 
which  the  insured  would  have  an  interest,  it  is  so  highly 
probable  that  a  provision  of  such  importance  would  be  men- 
tioned in  such  contract  that  the  failure  so  to  do  forbids  us  to 
assume  that  such  an  intention  existed;  it  is  certain  that  this 
contract  contains  no  such  provision  that  the  insured  can  lay 
hold  of  or  by  which  the  subscribing  companies  could  be  bound. 
We  cannot  avoid,  therefore,  the  following  conclusions:  First, 
that  the  increase  of  price  wrought  by  this  combination  of 
insurers  has  not  been  justified;  second,  that  such  increase 
works  actual  injury  to  the  public ;  third,  that  the  contract 
by  which  such  combination  was  effected  is  in  restraint  of  trade 
and  repugnant  to  public  policy  on  that  account ;  and  fourth, 
that  it  is  unreasonable,  in  that  it  transcends  the  legitimate 
purposes  for  which  the  defendants  were  created  or  licensed, 
and  that  such  combination  itself  is  characterized  by  all  the 
evils  that  the  common  law  by  its  rule  against  them  placed 
under  its  condemnation.  That  the  corporate  acts  by  which 
such  contract  was  entered  into  and  such  combination  effected 
and  its  continuance  perpetrated  are  ultra  vires  the  defendants 
needs  no  further  argument;  that  the  defendants  should  be 
enjoined  from  such  continuance  follows  from  what  has  al- 
ready been  said. 

The  notion  that  this  conclusion  runs  coiTuter  to  anything 
that  was  decided  bv  this  court  in  Karitan  River  R.  R.  Co.  v. 
Middlesex  &  S.  Traction  Co..  70  N.  J.  L.  732,  58  Atl.  332, 
can  rest  only  upon  a  misunderstanding  of  that  decision  or 
arise  from  a  failure  to  read  the  opinion  delivered  in  that  case. 
The  contract  there  under  consideration  was  one  between  a 
railroad  company  and  a  traction  company  by  which  the  former 
agreed  "not  to  lower  its  present  rate  of  fare  unless  required 
by  law."  In  his  opinion,  Mr.  Justice  Pitney  (now  chan- 
cellor) makes  it  perfectly  clear  that  what  was  decided  was 
that  section  15  of  the  general  railroad  act  in  terms  absolved  a 
railroad  company  affected  by  it  from  the  exercise  of  that  ju- 
dicial discretion  respecting  rates  of  fare  that  otherwise  would 
T^e  addressed  to  it  as  an  impartial  arbiter  between  ^^^  its 
stockholders  and  the  public,  and  vested  in  such  railroad  com- 
pany an  uncontrolled  discretion,  within  the  limits  fixed  by  the 
legislature  itself,  to  establish  such  rates  as  its  own  interests, 
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without  regard  to  the  public,  might  require.  Upon  this  point 
the  opinion  concludes  with  this  language:  "Any  construc- 
tion of  section  15  of  the  act  that  places  the  railroad  company 
in  the  attitude  of  an  impartial  arbiter  as  between  it  and  the 
public,  being  thus  found  to  be  inadmissible  because  it  runs 
counter  to  fundamental  principles,  we  have  before  us  a  statu- 
tory scheme  which  in  terms  confers  upon  the  company  an  un- 
controlled discretion  to  subserve  its  own  interests  in  making 
and,  from  time  to  time,  changing  the  rates  of  fare  and  of 
freight,  subject  only  to  the  maximum  rates  prescribed  and  to 
further  legislative  action  from  time  to  time  thereafter."  It 
is  clear,  therefore,  that  what  was  decided  was  the  construction 
of  a  statute  and  its  effect  in  absolving  railroad  companies 
from  an  attitude  toward  the  public  that  otherwise  would  ex- 
ist. The  decision,  therefore,  instead  of  militating  against  our 
present  conclusion  is  impliedly,  at  least,  in  its  favor.  The 
judges  who  dissented  in  the  case  cited  did  so  because  their 
construction  of  the  statute  differed  from  that  of  the  majority 
of  the  court. 

The  result  reached  upon  either  branch  of  the  present  appeal 
is  that  the  decree  brought  up  by  it  should  be  reversed  and  the 
case  remitted  to  the  court  of  chancery,  to  the  end  that  an  in- 
junction may  issue  in  accordance  with  the  specific  prayers  of 
the  information  and  the  views  herein  expressed. 

Chief  Justice  Swayze  Dissented,  Justices  Reed  and  Bergen  concur- 
ring with  him.  He  contended  that  the  decision  in  the  principal  case 
amounts  to  judicial  legislation.  "We  have  accomplished  by  judicial 
decision,"  he  said,  "what  in  every  other  state  has  been  thought  to  re- 
quire legislative  action  by  the  elected  representatives  of  the  people." 
By  relying  upon  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77,  as  au- 
thority, he  declared  that  the  "court  must  mean  that  it  is  competent 
for  the  legislature  to  fix  rates  of  insurance  by  private  individual  in- 
surers, a  very  wide  departure  from  established  principles."  Conced- 
ing that  where  a  virtual  monopoly  exists,  the  legislature  may  regulate 
charges,  yet  the  opinion,  he  said,  "rests  for  its  fundamental  proposi- 
tion not  upon  the  basis  of  virtual  monopoly,  but  upon  the  idea  that 
when  the  public  interest  is  served  by  the  conduct  of  any  business, 
and  that  business  has  become  large  and  successful,  the  public  may 
at  once  intervene."    . 

Jus' ice  Svvaj'ze  further  contended  that  the  business  of  insurance  was 
not  affected  with  a  public  interest  within  the  principles  of  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77.  Referring  to  the  majority  opinion, 
he  said:  "The  opinion  holds  that  the  business  of  insurance  is  affected 
with  a  public  interest,  not  because  of  the  combination  which  is 
to  be  dissolved,  but  because  it  is  an  important  business  neces- 
sary to  modern  life.  The  reasoning  applies  as  well  to  a  single  com- 
pany as  to  a   combination  of  many  companies It  is  therefore 

important  to  determine  whether  the  right  to  regulate  insurance  com- 
panies, which  has  long  been  exercised,  rests  upon  the  ground  that 
they  are  affected  with  a  public  interest."  Tlie  power  of  regulation 
"rests  upon  the  reserved  power  of  the  state  to  control  its  own  cor- 
porations, and  upon  its  absolute  power  to  admit,  or  refuse  to  admit, 
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foreign  corporations  to  do  business  in  the  state.  It  does  not  rest 
upon  the  view  that  these  particular  corporations,  known  as  insurance 
companies,  are  peculiarly  constituted  and  peculiarly  affected  with  a 
public  interest." 

"One  of  the  most  important  characteristics  of  a  business  affected 
with  a  public  interest,"  continued  Justice  Swayze,  "is  that  those  en- 
gaged in  its  conduct  must  serve  all  who  come,  just  as  the  inn- 
keeper or  a  ferryman  or  a  common  carrier  must,  and  it  would  be 
quite  impossible  to  hold  that  this  prominent  and  essential  character- 
istic of  a  business  affected  with  a  public  interest  applies  to  an  insur- 
ance   company The    definition   given   by  the   court   to   the    eX' 

pression  'affected  with  a  public  interest,'  loses  sight  entirely  of  the 
distinction  upon  which  the  cases  rest.  All  of  them  go  back  to  what 
Lord  Hale  says  in  the  passage  quoted  in  Munn  v.  Illinois.  The  right 
to  regulate  ferries  was  put  upon  the  ground  that  they  were  really  a 
part  of  a  public  highway.  As  to  a  wharf  or  crane,  Lord  Hale  says 
that  a  man  may  set  up  one  and  take  what  rates  he  and  his  customers 
can  agree  upon,  'for  he  doth  no  more  than  is  lawful  for  any  man  to 
do,  viz.,  make  the  most  of  his  own'j  but,  he  adds,  'when  the  wharf 
is  one  to  which  all  must  go,  because  it  is  the  only  wharf  licensed  by 
the  queen,  or  because  it  is  the  only  wharf  at  the  port  (as  it  may  fall 
out  where  a  port  is  newly  erected),  then  arbitrary  and  jCiclusive 
charges  cannot  be  taken.'  This  is  the  view  that  Professor  Wyman 
advocates  in  the  article  referred  to,  and  puts  the  right  to  regulation 
npon  the  more  tenable  ground  of  a  virtual  monopoly,  not  upon  the 
size  or  success  of  the  business.  It  is  the  necessity  of  public  regula- 
tion in  such  cases  that  justifies  what  would  otherwise  be  an  unwar- 
rantable interference  with  a  private  business.  Whether  there  can  bo 
a  virtual  monopoly  of  mere  contracts  of  pecuniary  indemnity  or  not, 
it  is  reasoning  in  a  circle  to  say  that  because  a  combination  becomes 
affected  with  a  public  interest  by  reason  of  its  being  a  virtual  mon- 
opoly, we  can  destroy  the  monopoly  and  still  retain  the  quality  of 
being  affected  with  a  public  interest.  It  is  hard  to  see  how  the  busi- 
ness   of    insurance    can    become    a    virtual    monopoly I    think, 

therefore,  that  the  court  fails  in  its  first  proposition  that  the  busi- 
ness of  insurance  is  affected  with  a  public  interest  within  the  mean- 
ing of  the  cases.  The  cases  in  which  a  similar  result  has  been 
reached  have  been  under  statutes  of  the  different  states:  State  v. 
Firemen's  Fund  Ins.  Co.,  152  Mo.  1,  52  S.  W.  595,  45  L.  E.  A,  363; 
Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  303,  89  S.  W.  42;  State  v. 
Phipps,  50  Kan.  609,  31  Pac.  1097.  People  v.  Sheldon,  139  N.  Y.  251, 
36  Am.  St.  Eep.  690,  34  N.  E.  785,  23  L.  E.  A.  221,  was  not  an  in- 
surance case,  but  that  also  arose  under  a  statute.  In  states  which, 
like  New  Jersey,  have  no  statute,  a  different  result  has  been  reached. 
Thus,  in  Aetna  Ins.  Co.  v.  Commonwealth,  106  Ky.  864,  51  S.  W. 
€24,  45  L.  E.  A.  355,  the  Kentucky  court  held  that  contracts  regulat- 
ing insurance  were  not  within  a  statute  prohibiting  combinations  to 
regulate,  control  or  fix  the  price  of  any  merchandise,  manufactured 
articles  or  property  of  any  kind,  and  that  a  combination  for  the  pur- 
pose of  maintaining  rates  of  insurance,  although  it  might  be  a  void 
contract,  was  not  an  indictable  offense  at  common  law.  The  indict- 
ment in  that  case  was  for  conspiracy  to  stifle  free  competition  among 
fire  insurance  companies  and  their  agents.  And  in  Queon  Ins  Co.  v. 
State  ex  rel.  Attorney  General,  86  Tex.  250,  24  S.  W.  397,  22  L.  E.  A. 
483,  the  Texaa  court  held  that  the  Texas  statute  did  not  apply  to  in- 
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suranee,  and  that  a  combination  of  fire  insurance  companies  to  fix 
uniform  rates  and  agents'  commissions,  though  possibly  unenforceable 
as  an  unreasonable  restraint  of  trade  at  common  law,  was  not  enjoin- 
able  by  the  public,  nor  a  ground  for  forfeiting  franchises,  'since  the 
business  is  not  one  in  which  the  public  has  an  interest  as  in  that  of 
a  common  carrier  or  other  corporation  having  the  power  of  eminent 
domain,  or  of  a  dealer  in  a  staple  which  is  a  prime  necessity  of  life; 
nor  is  it  a  professional  service  to  whic"h  the  public  is  entitled.' 

"In  Continental  Ins.  Co.  v.  Board  of  Fire  Underwriters,  67  Fed.  310, 
Mr.  Justice  McKenna  held  that  a  board  of  fire  underwriters  formed 
under  an  agreement  providing  for  the  regulation  of  premium  rates, 
the  prevention  of  rebates,  the  compensation  of  agents  and  noninter- 
course  with  companies  not  members,  was  not  an  illegal  conspiracy, 
and  the  accomplishment  of  its  purpose  by  lawful  means  would  not  be 
enjoined  at  the  instance  of  a  company  not  a  member  of  the  associa- 
tion. In  Liverpool  etc.  Ins.  Co.  v.  Clunie,  88  Fed.  160,  Circuit  Judge 
Morrow  held  that  the  fact  that  a  number  of  foreign  insurance  com- 
panies doing  business  in  the  state  were  members  of  an  illegal  combi- 
nation to  suppress  competition  would  not  prevent  them  from  main- 
taining a  suit  to  enjoin  the  state  insurance  commissioner  from  illegally 
revoking  their  certificates  to  do  business,  and  he  quoted  the  Conti- 
nental Insurance  Company  case  above  cited  as  deciding  that  the 
association  was  lawful  ajid  its  purpose  legal.  It  will  thus  be  seen 
that  in  the  cases  in  which  a  similar  question  has  arisen,  where  there 
was  no  statute,  the  courts  have  uniformly  reached  a  result  different 
from  that  now  entertained  by  this  court.  No  one  would  deny  the 
high  standing  of  Mr.  Justice  Harlan,  the  senior  judge  in  service  of 
the  United  States  supreme  court.  In  his  concurring  opinion  in  Car- 
roll V.  Greenwich  Ins.  Co.,  199  U.  S.  401,  26  Sup.  Ct.  Eep.  66,  50  L.  ed. 
246,  he  touched  upon  this  subject,  and  his  language  shows  that  he  was 
fully  sensible  of  the  very  considerations  now  expressed  in  the  opinion 
of  this  court,  but  instead  of  suggesting  that  the  matter  could  be  con- 
trolled upon  common-law  principles  in  the  manner  that  we  now  adopt, 
his  language  shows  that  he  evidently  thought  that  the  way  to  reach  it 
was  by  legislation.  He  says:  'The  business  of  fire  insurance  is  of  such 
a  peculiar  character,  so  intimately  connected  with  the  prosperity  of 
the  whole  community,  and  so  vital  to  the  security  of  property  owners, 
that  it  is  competent  for  the  state  to  forbid  combinations  and  agree- 
ments among  fire  insurance  companies  doing  business  within  its  limits 
in  reference  to  rates,  agents'  commissions  and  the  ilianner  of  trans- 
acting their  business.  If,  in  the  judgment  of  the  state,  the  people 
who  desire  insurance  upon  their  property  are  put  at  a  disadvantage 
when  confronted  by  a  combination  or  agreement  among  insurance 
companies,  I  do  not  perceive  any  sound  reason  why,  preserving  the 
individual  right  of  contracting,  it  may  not  forbid  such  combinations 
and  agreements,  and  thereby  enable  the  insured  and  insurer  to  meet 
on  terms  of  equality.  Surely,  the  state  could  enact  such  a  regula- 
tion with  reference  to  companies  organized  under  its  own  laws.  If 
that  be  so,  it  cannot  be  that  such  regulation  may  not  be  made  appli- 
cable to  foreign  insurance  companies  doing  business  in  the  state  only 
by  its  consent.'  The  control  of  corporations  by  state  enactment,  as 
Justice  Harlan  suggests,  is  a  very  different  thing  from  action  by  the 
court  where  the  state,  through  its  authorized  agents,  has  persistently 
for  3'ears  failed  to  act." 

In  reply  to  the  contention  that  the  contract  is  ultra  vires  because 
it  amounts  to  a  delegation  by  the  board  of  directors  of  the  right  and 
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duty  to  manage  the  affairs  of  the  corporation,  Justice  Swayze  de- 
clared that  "this  ease  does  not  amount  to  a  delegation  of  authority 
at  all.  It  is  merely  an  agreement  by  the  constituent  companies  that 
they  will  not  issue  insurance  in  Newark  at  less  than  the  rates  estab- 
lished by  the  exchange The  case  of  Stockton  v.  Central  R.  11. 

Co.,  50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R.  A.  97,  is  an  illustration  of  an 
ultra  vires  act  restrained  at  the  suit  of  the  attorne;;  general.  But 
Chancellor  McGill  expressly  put  the  case  upon  the  grouud  that  the 
lease  there  in  question  was  made,  not  only  without  legal  sanction,  but 
in  defiance  of  an  express  prohibitory  statute.  This  case  would  be 
analogous  to  that  if  the  legislature  had  enacted  a  statute  forbidding 
contracts  like  the  present.  The  failure  of  the  legislature  to  do  so 
is,  as  I  have  already  suggested,  in  effect,  a  legislative  permission." 

In  conclusion  Justice  Swayze  took  up  the  question  of  restraint  of 
trade.  "It  is  said,"  to  use  his  language,  "that  the  contract  is  illegal 
because  it  is  in  restraint  of  trade,  and  the  argument  is  that  the  state 
must  have  power  to  restrain  corporations  from  entering  into  any 
illegal  contract.  It  has  been  decided  in  this  state,  after  the  most 
mature  consideration,  that  contracts  in  restraint  of  trade  are  not 
necessarily  illegal:  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq. 
507,  78  Am.  St.  Rep.  612,  43  Atl.  723,  46  L.  R.  A.  255.  We  have 
recently  reaffirmed  this  view  in  Fleckenstein  Bros.  Co.  v.  Fleckenstein, 
76  N.  J.  L.  613,  71  Atl.  265,  24  L.  R.  A.,  N.  S.,  913.  Even  under  the 
federal  anti-trust  act  of  1890,  Mr.  Justice  Brewer,  who  had  concurred 
wuth  the  majority  of  the  court  in  the  early  case  of  United  States  v. 
Trans-Missouri  Freight  Assn.,  166  U.  S.  290,  17  Sup.  Ct.  Rep.  540,  41 
L.  ed.  1007,  said,  in  his  concurring  opinion  in  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  197,  24  Sup.  Ct.  Rep.  436,  48  L.  ed.  679, 
that  the  ruling  in  that  case,  Instead  of  holding  that  the  anti-trust  act 
included  all  contracts,  reasonable  or  unreasonable,  in  restraint  of  in- 
terstate trade,  should  have  been  that  the  contracts  there  presented 
were  an  unreasonable  restraint  of  interstate  trade,  and  as  such  within 
the  scope  of  the  act.  From  the  very  earliest  times  contracts  in  re- 
straint of  trade,  when  limited  to  a  particular  locality  or  to  a  particu- 
lar time,  have  been  treated  as  valid.  Such  is  the  contract  in  the 
present  case.  It  is  limited  to  the  city  of  Newark  and  the  immediately 
adjacent  towns  coming  within  the  same  fire  risk,  and  it  is  limited  in 
time,  because  any  of  the  companies  may  withdraw  from  the  agreement 
upon  thirty  days'  notice.  I  doubt  if  a  case  can  be  found  where  a  con- 
tract thus  limited  in  time  and  place  has  been  held  to  be  an  illegal 
restraint  of  trade.  If  I  am  wrong  in  that,  an  examination  of  the  con- 
tract itself  indicates  its  real  object Even  if  the  contract  were 

invalid,  I  agree  with  the  learned  vice-chancellor  that  the  only  effect 
is  that  it  is  unenforceable.  It  is  sufficient  to  justify  that  view  to  quote 
from  the  famous  opinion  of  Judge  Taft,  upon  which  the  learned  vice- 
chancellor  relied:  United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed. 
271,  29  C.  C.  A.  141,  46  L.  R.  A.  122.  The  court  said  that  contracts 
that  were  in  unreasonable  restraint  of  trade  at  common  law  were 
not  unlawful  in  the  sense  of  being  criminal  or  giving  rights  to  a 
civil  action  for  damages  in  favor  of  one  prejudiciallj'  affected 
thereby,  but  were  simply  void,  and  were  not  enforced  by  the 
courts,  and  that  the  effect  of  the  act  of  1890  (the  act  of  Con- 
gress to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies)  is  to  render  such  contracts  unlawful  in  an  affirmative  or 
positii^e  sense,  and  punishable  as  a  misdemeanor,  and  to  create  the 
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right  of  civil  action  in  damages  in  favor  of  those  injured  thereby, 
and  a  civil  remedy  by  injunction  in  favor  of  both  private  persons 
and  the  public  against  the  execution  of  such  contracts  and  the  main- 
tenance of  such  trade  restraints.  Judge  Taft,  in  this  passage,  dis- 
tinctly calls  attention  to  the  fact  that  the  civil  remedy  by  injunction 
was  introduced  into  the  federal  jurisprudence  by  the  act  of  1890,  and 
that  it  did  not  exist  at  common  law.  If  this  decision  is  good  law — 
and  no  one  questions  it — there  is  no  remedy  by  injunction  in  this 
state,  for  the  reason  that  we  have  no  such  statute.  Courts  of  equity 
do  not  issue  injunctions  unless  for  the  purpose  of  preventing  irrepar- 
able injury.  Such  a  result  cannot  be  had  by  this  injunction.  If  the 
companies  choose  to  continue  the  present  rates,  the  injunction  can- 
not prevent  them.  If  they  do  not  choose  to  do  so,  the  compact  is 
no  obstacle.  The  only  probable  effect  of  this  decision  is  to  make  it 
difficult  for  the  companies  to  prevent  rebating  by  their  agents.  The 
question  of  the  public  policy  of  rebating  is  outside  my  province;  it 
is  for  the  legislature  and  not  for  the  court.  I  am  unwilling  to  assent 
to  judicial  legislation;  I  prefer  to  stand  by  the  more  stable  land- 
marks of  established  law." 


Contracts  in  General  Eestraint  of  Trade  are  Void,  but  trade  to  a 
certain  extent  may  be  regulated  and  by  consequence  to  some  extent 
restrained,  within  a  prescribed  territory  not  unreasonable  in  extent: 
Tavlor  Iron  etc.  Co.  v.  Nichols,  73  N.  J.  Eq.  684,  133  Am.  St.  Eep. 
753;  Harris  v.  Theus,  149  Ala.  133,  123  Am.  St.  Rep.  17,  and  cases 
cited  in  the  cross-reference  note  thereto;  Superior  Coal  Co.  v.  Dar- 
lington Lumber  Co.,  236  111.  83,  127  Am.  St.  Eep.  275;  Nicholson 
V.  Ellis,  110  Md.  322,  132  Am.  St.  Rep.  445. 

Unlawful  Trusts  and  Monoplies  are  discussed  in  the  note  to  Harding 
▼.  American  Glucose  Co.,  74  Am.  St.  Eep.  235;  and  in  the  recent 
cases  of  Rohlf  v.  Kasemeier,  140  Iowa,  182,  132  Am.  St.  Rep.  261; 
Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  421,  128  Am.  St.  Rep.  492. 
Whenever  the  act  to  be  done  by  a  combination  of  persons  neces- 
sarily tends  to  prejudice  the  public  or  to  oppress  individuals,  the 
combination  has  always  been  held  criminal.  And  in  order  to  vitiate 
a  contract  or  combination,  it  is  not  essential  that  its  result  should 
be  a  complete  monopoly;  it  is  sufficient  if  it  really  tends  to  that 
end,  and  to  deprive  the  public  of  the  advantages  which  flow  from 
free  competition:  State  v.  Eastern  Coal  Co.,  29  R.  I.  254,  132  Am. 
St.  Rep.   817. 

As  to  the  Power  of  the  State  to  Regulate  Insurance  Companies,  see 
Waukau  Milling  Co.  v.  Citizens'  etc.  Ins.  Co.,  130  Wis.  47,  118  Am. 
St.  Eep.  998;  Continental  Fire  Ins.  Co.  v.  Whitaker,  112  Tenn.  151, 
105  Am.  St.  Rep.  916;  Webster  v.  Dwelling-house  Ins.  Co.,  53  Ohio 
St.  558,  53  Am.  St.  Rep.  658.  A  state  has  the  right  to  prescribe 
reasonable  conditions  upon  which  insurance  business  may  be  carried 
on  within  its  limits  by  individuals  as  well  as  corporations:  State  v. 
Stone,  118  Mo.  388,  40  Am.  St.  Rep.  388.  The  business  of  insurance 
against  loss  by  fire  is  the  proper  subject  for  the  exercise  of  the 
police  power  of  the  state:  Commonwealth  v.  Vrooman,  164  Pa.  306, 
44  Am.  St.  Rep.  603. 
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KING  V.  KING. 

[74  N.  J.  Eq.  824,  71  Atl.  687.] 

DIVORCE. — The  Word  "Residence,"  employed  in  a  divorce 
statute,  means  domicile,  and  to  confer  jurisdiction  upon  the  courts 
of  a  state,  it  is  essential  tliat  one  of  the  parties  shall  have  been 
domiciled  therein  for  the  statutory  period.  (By  the  editor.)  (p. 
732.) 

DIVORCE — Residence — Frequent  Change  of  Domicile. — A  wife 
■who  had  been  deserted  by  her  husband  came  from  the  state  of  New- 
York  into  New  Jersey  in  October,  1904,  and  filed  her  petition  for 
divorce  here  on  October  9,  1907.  She  first  resided  at  different  places 
here  for  the  purpose  of  finding  an  inexpensive  place  to  live,  and 
finally,  but  not  two  years  before  filing  her  petition,  fixed  her  resi- 
dence permanently  at  Asbury  Park.  Her  intention  when  she  first 
came  into  New  Jersey,  and  thereafter  continued,  was  to  make  her 
future  home  in  this  state.  Held,  that  her  residence  in  this  state 
from  the  beginning,  coupled  with  her  intention  to  remain  here,  gave 
her  a  domicile  in  New  Jersey  within  the  meaning  of  the  divorce 
act,  which  requires  a  two  years'  residence  here  during  the  time  for 
which  the  desertion  continued,  and  a  residence  continued  down  to  the 
filing  of  the  petition,     (pp.  732,  733.) 

DOMICILE. — Migratory  Residence  of  Person. — Notwithstand- 
ing a  frequent  change  of  habitation  may  create  a  situation  by  which 
the  proof  of  an  animus  manendi  becomes  difficult,  yet,  if  proved,  this, 
coupled  with  residence,  although  migratory,  within  the  territory  of 
the  nation  or  state,  equips  the  residence  with  a  domiciliary  status. 
(By  the  editor.)      (p.  733.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Franklin  W.  Fort,  for  the  appellant. 

^^*  REED,  J.  This  is  an  ex  parte  proceeding  to  procure 
a  divorce  on  the  ground  of  desertion.  On  the  coming  in  of 
the  report  of  the  master  advising  a  decree  in  favor  of  the 
petitioner,  the  court  of  chancery  dismissed  the  petition.  The 
ground  of  this  dismissal  was  that  there  was  not  sufficient  evi- 
dence that  the  petitioner  had  acquired  a  residence  in  this  state 
for  two  years  before  her  petition  was  filed ;  that  her  declara- 
tion that  she  intended  to  reside  in  this  state  was  not  accom- 
panied with  the  selection  of  any  place  which  she  adopted  as  a 
residence  animo  manendi;  that  she  went  ^^^  from  place  to 
place  within  the  state  and  selected  no  one  place  as  a  resi- 
dence until  after  the  two  years  began  to  run. 

The  petition  was  filed  on  October  9,  1907.  The  petitioner 
came  from  New  York  state,  where  her  husband  had  deserted 
her,  to  New  Jersey,  about  October  1,  1904.  She  first  went  to 
Newark  for  a  few  weeks,  then  to  Montclair  until  June,  then 
to  Europe  until  October,  1905,  then  to  Lakewood  for  three 
or  four  months,  then  to  Newark  again,  and  afterward  to 
Montclair.  So  she  moved  fr'^m  place  to  place,  remaining  for 
different  periods,  until  she  established  a  residence  at  Asburv 
Park. 
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The  evidence  convinces  us  that  she  left  New  York  with  no 
intention  of  returning.  It  clearly  convinces  us  that  she  came 
to  New  Jersey  with  the  intention  of  making  this  state  her 
home.  In  respect  to  her  migrations  after  coming  here,  she 
says:  "I  have  gone  from  place  to  place  in  New  Jersey  for  the 
purpose  of  seeing  which  place  I  would  like  best  before  estab- 
lishing a  permanent  home.  I  found  it  too  expensive  at  Lake- 
wood  and  at  Montclair,  and  I  found  Newark  and  Asbury 
Park  cheaper." 

The  jurisdictional  fact  to  be  established  in  suits  for  divorce 
brought  for  desertion  is  that  one  of  the  parties  shall  have  been 
a  resident  of  this  state  during  two  years  of  the  time  for 
which  the  desertion  shall  have  continued,  and  that  such  resi- 
dence shall  have  continued  until  the  filing  of  the  bill  or  peti- 
tion :  Pub.  Laws  1902,  p.  503. 

It  is  settled  that  the  word  "residence"  employed  in  the 
statute  means  domicile,  and  that  to  confer  jurisdiction  upon 
the  courts  of  this  state  it  is  essential  that  one  of  the  parties 
shall  have  been  domiciled  in  this  state  for  the  statutory 
period :  McShane  v.  McShane,  45  N.  J.  Eq.  341,  19  Atl.  465. 

Domicile,  of  course,  means  a  residence  in  New  Jersey, 
coupled  with  an  intention  to  remain  in  New  Jersey.  It  is 
undenied  that,  with  the  exception  of  a  three  months'  absence 
in  Europe,  the  petitioner  was  physically  present  in  this  state 
for  about  three  years  before  filing  her  petition.  As  already 
observed,  the  testimony  leaves  no  doubt,  in  our  minds,  that 
she  lived  here  with  the  intention  of  making  her  home  in  this 
state. 

826  rjy^Q  yiew  which  led  to  the  dismissal  of  the  petition  was 
obviously  this :  That  while  the  petitioner  was  a  resident  here, 
and  intended  to  remain  within  the  state,  she  nevertheless  had 
no  fixed  intention  of  permanently  remaining  in  any  one  of 
the  places  in  which  she  resided  until  she  finally  removed  to 
Asbury  Park. 

The  question  of  domicile  may  arise  in  relation  of  a  person's 
residence  in  a  country,  in  a  state  or  municipality.  The  place 
of  residence  may  mean  the  house  or  home  which  shelters  the 
persons  whose  domicile  is  the  subject  of  inquiry,  or  it  may 
mean  the  country  or  state  or  subdivision  thereof  in  which  the 
person  intends  to  make  his  home,  and  in  some  part  of  which 
he  resides. 

In  moving  from  one  country  to  another,  from  one  state  to 
another,  or  from  one  county  or  town  to  another  county  or 
town  in  the  same  state,  the  person  almost  universally  fixes  his 
new  home  in  some  habitation,  and  the  question  is  whether  he 
did  so  with  the  intention  of  remaining  in  that  habitation. 
The  question,  therefore,  of  his  domicile  in  a  particular  town, 
county  or  state,  witliin  which  he  has  taken  up  his  abode,  is 
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simply  a  question  whether  he  has  fixed  his  domicile  in  his 
habitation. 

But  an  instance  is  conceivable  where  a  man  who  has  re- 
solved to  change  his  residence  permanently  from  one  city  to 
another,  in  pursuance  of  such  an  intention,  has  broken  up  his 
old  home  and  taken  his  family  to  his  new  home.  But  he  has 
taken  them  temporarily  to  a  hotel  or  a  boarding-house  until 
such  time  as  he  can  secure  a  suitable  dwelling  in  the  new 
city,  or,  being  unable  at  the  time  to  get  a  suitable  dwelling, 
rents  an  undesirable  house  until  he  can  procure  one  more 
satisfactory  in  the  same  city,  perhaps  in  the  same  street. 
Now,  it  is  perceived  that  this  man  has  done,  from  the  first,  all 
that  is  essential  to  confer  upon  him  domiciliary  rights  in  the 
new  city.  He  resided  in  the  city  with  the  intention  of  mak- 
ing his  home  there.  It  is  impossible  to  say  that  his  intention 
to  change  from  his  boarding-house  to  a  private  dwelling,  or 
from  one  dwelling  to  another,  destroyed  his  domiciliary  intent 
to  live  in  the  city,  without  assenting  to  the  absurd  proposi- 
tion that  if  he  intended  to  change  from  one  unsatisfactory 
room  in  his  hotel  to  a  better  room  when  vacated,  that  fact 
would  also  defeat  his  domiciliary  intention. 

^-"  This  is  an  illustration  applicable  to  a  change  of  munic- 
ipal domicile. 

But  the  domicile  required  by  the  divorce  statute  seems  to 
be  more  analogous  to  what  is  termed  by  Mr.  Jacobs,  in  his 
w^ork  on  Domicile,  a  quasi-national  domicile.  In  speaking  of 
the  necessity  of  residence  in  a  particular  place  within  a  coun- 
try or  state  as  a  requisite  for  the  acquisition  of  a  domicile 
therein,  Mr.  Jacobs  remarks:  "It  is  probably  not  necessary 
that  in  order  to  work  a  change  in  domicile  from  one  state  or 
country  to  another,  the  person  whose  domicile  is  in  question 
should  reach  the  particular  spot  within  the  territorial  limits 
of  the  latter  at  which  he  intends  fixing  his  permanent  abode ; 
and  indeed  it  may  perhaps  be  said  that  it  is  not  absolutely 
necessary  for  such  purpose  that  the  person  should  ever  have, 
either  in  fact  or  in  contemplation,  a  permanent  home  within 
any  particular  municipal  division  of  such  state  or  country. 
Such  cases  must  necessarily  be  rare,  but  it  is  possible  to  con- 
ceive of  a  Frenchman,  coming  to  England  with  the  intention 
of  permanently  remaining  there,  but  without  ever  fixing  a 
permanent  abode  in  any  particular  part  of  the  country.  In 
such  case,  while  it  would  be  doubtless  much  more  difficult  to 
prove  the  requisite  intention  than  if  he  had,  for  example,  pur- 
chased a  dwelling-house,  and  fixed  himself  in  it  in  an  appar- 
ently permanent  manner,  yet,  assuming  the  requisite  inten- 
tion to  be  made  out  by  other  proofs,  there  is  little  doubt  that 
his  domicile  would  be  held  to  be  changed":  Jacobs'  Law  of 
Domicile,  sec.  133. 
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The  same  view  is  held  by  Mr.  Dicey  (Dicey  on  Domicile, 
56),  and  by  Lford  Jeffrey,  as  expressed  in  Arnott  v.  Groom, 
9  D.  Sc.  Sess.  Cas.,  2d  series,  142,  145. 

We  regard  these  views  as  sound.  Notwithstanding  a  fre- 
quent change  of  habitation  may  create  a  situation,  by  which 
the  proof  of  an  animus  manendi  becomes  difficult,  yet,  if 
proved,  this,  coupled  with  residence,  although  migratory, 
within  the  territory  of  the  nation  or  state,  equips  the  resident 
with  a  domiciliary  status. 

So,  assuming  that  this  petitioner,  while  she  resided  in  New- 
ark, Montclair  or  Lakewood,  had  no  domicile  in  either  of  these 
places,  because  of  the  absence  of  an  intention  to  permanently 
remain  in  any  one  of  them,  nevertheless,  having  an  intention 
to  remain  in  New  Jersey,  and  residing  in  New  Jersey,  she  was 
domiciled  in  New  Jersey. 

The  decree  below  should  be  reversed. 


Residence  and  Domicile  are  Defined  in  the  note  to  Berry  v.  Wilcox, 
48  Am.  St.  Rep.  711.  The  distinction,  if  any,  between  the  two 
terms  is  considered  in  State  v.  Shepherd,  218  Mo.  656,  131  Am.  St. 
Rep.  568,  and  cases  cited  in  the  cross-reference  note  thereto.  A 
change  of  residence  does  not  consist  alone  in  going  to  and  living  in 
another  place,  but  it  must  be  with  the  intention  of  making  a  per- 
manent residence:  Duxstad  v.  Duxstad,  17  Wyo.  411,  129  Am.  St. 
Rep.  1138.  As  to  how  far  the  question  of  domicile  is  controlled  by 
the  intention  of  the  person,  see  People  v.  Moir,  207  111.  180,  99  Am. 
St.  Rep.  205;  Dickinson  v.  Inhabitants  of  Brookline,  181  Mass.  195, 
92  Am.  St.  Rep.  407.  Ordinarily,  intention  to  acquire  a  new  resi- 
dence without  removal  avails  nothing,  neither  does  removal  without 
intention:  Miller  v.  Sovereign  Camp  W.  O.  W.,  140  Wis.  505,  133 
Am.  St.  Rep.  1095. 

The  Pro-vision  of  a  Statute  to  the  Effect  That  No  Divorce  shall  be 
granted  unless  the  parties  applying  therefor  shall  have  resided  in 
the  state  for  one  year  immediately  preceding  the  time  of  filing  the 
complainant's  petition  is  mandatory,  and  no  court  has  authority  to 
act  unless  such  residence  affirmatively  appears:  Bradfield  v.  Brad- 
field,  154  Mich.  115,  129  Am,  St.  Eep.  468. 
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ERIE  BREWING  COIMPANY  v.   OHIO  FARMERS'  IN- 
SURANCE COMPANY. 
[81  Ohio  St.  1,  89  N.  E.  1065.] 

INSURANCE — Mortgage  Clause,  Effect  upon  of  Conditions  in 
Policy. — In  so  far  as  not  limited  by  express  language  in  a  mortgage 
clause  attached  to  a  policy  at  the  time  of  its  execution,  the  plain  pro- 
visions of  the  policy  as  between  the  insured  mortgagor  and  the  in- 
surance company  must  prevail  and  be  observed,     (p.  739.) 

INSUBANCE — Mortgage  Clause,  Whether  a  New  Contract. — 
A  mortgage  clause  attached  to  an  insurance  policy  is  not  a  new 
and  separate  contract  between  the  insured  and  the  mortgagee.  Its 
purpose  is  to  designate  or  appoint  a  payee  of  the  amount  of  the  loss 
according  to  the  interest  of  the  mortgagee  in  the  insurance  which  he 
may  make  appear,  and  it  modifies  the  principal  contract  only  to  the 
extent  that  a  modification  or  qualification  is  therein  expressed, 
(p.  739.) 

INSURANCE — Mortgage  Clause — Effect  on  the  Mortgage  of 
a  Provision  for  the  Appraisal  of  the  Amount  of  the  Loss. — If  a  pol- 
icy insuring  premises  against  loss  by  fire  and  having  a  mortgage 
clause  attached  provides  that  in  the  event  of  a  loss  and  a  disagree- 
ment as  to  the  amount  thereof  there  shall  be  an  appraisal  fixing  such 
amount,  the  appraisers  to  be  chosen  by  the  insurer  and  the  insured, 
such  provision  is  binding  on  the  mortgage,  and  he  is  bound  by  the 
appraisal,  though  he  did  not  participate  in  the  appointment  of  the 
appraisers  or  had  no  notice  of  the  appraisement  or  of  the  proceedings 
resulting  therein,     (pp.  740,  742.) 

INSURANCE. — A  Mortgage  Clause  Making  the  Loss  Under 
the  Policy  payable  to  a  mortgagee  as  his  interest  may  appear  does 
not  amount  to  an  assignment  of  the  insurance  nor  of  the  insurance 
policy,     (p.  742.) 

Action  by  Bridget  Cullen  upon  a  policy  insuring  her  prop- 
erty against  loss  by  fire.  She  made  the  Erie  Brewing  Com- 
pany a  party  defendant,  under  an  allegation  that  it  claimed 
some  interest  in  the  property  insured  and  in  the  policy  insur- 
ing it  by  reason  of  a  mortgage.  The  brewing  company,  in  its 
answer,  pleaded  a  mortgage  clause  as  follows:  "Loss  or  dam- 
age, if  any,  under  this  policy,  shall  be  payable  to  The  Erie 
Brewing  Company  as  mortgagee  (or  trustee)  as  interest  may 

(735) 
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appear,  and  this  insurance,  as  to  the  interest  of  the  mortgagee 
(or  trustee)  only  therein  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner,  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceedings  or 
notice  of  sale  relating  to  the  property,  nor  by  any  change  in 
the  title  or  ownership  of  the  property,  nor  by  the  occupation 
of  the  premises  for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy ;  provided,  that  in  case  the  mortgagor  or 
owner  shall  neglect  to  pay  any  premium  due  under  this  policy, 
the  mortgagee  (or  trustee)  shall  on  demand,  pay  the  same." 
As  against  the  brewing  company,  the  insurer  pleaded  a  con- 
dition in  the  policy  requiring  an  appraisement  of  the  amount 
of  loss  and  that  appraisers  selected  by  the  insurer  and  the  as- 
sured made  an  appraisement.  To  this  defense  the  brewing 
company  interposed  a  demurrer,  which  was  sustained. 

Allen  ]M.  Cox,  for  the  plaintiffs  in  error. 

Lee  Elliott  and  E.  J.  Betts,  for  the  defendant  in  error. 

*^  PRICE,  J.  While  the  action  under  review  was  brought 
by  Bridget  Corrigan  (now  Bridget  Cullen),  who  is  one  of  the 
plaintiffs  in  error,  it  is  developed  in  the  record  that  her  in- 
terest in  the  results  of  the  litigation  are  not  in  dispute,  inas- 
much as  the  controversy  is  waged  between  the  ^®  insurance 
company  and  the  Erie  Brewing  Company,  the  holder  and 
owner  of  the  mortgage  set  up  in  its  answer  and  cross-petition. 
In  her  petition  she  counts  on  her  ownership  of  the  insured 
property,  pleads  and  sets  out  the  policy  of  insurance,  and  al- 
leges generally  that  she  performed  all  the  conditions  made 
incumbent  on  her  to  be  performed  by  the  terms  of  the  policy, 
and  that  after  receiving  due  proofs  of  loss  and  damage  by  fire, 
the  insurance  company  refused  to  pay  such  loss  and  damage. 
Her  prayer  for  recovery  is  for  the  full  amount  of  the  policy, 
$1,750. 

Nothing  is  said  in  the  petition  about  a  mortgage  clause,  and 
the  Erie  Brewing  Company  is  made  a  party  because  it  claims 
some  interest  in  the  insured  property  by  reason  of  a  mortgage 
on  the  same;  and  nothing  is  said  about  any  difference  between 
her  and  the  insurance  company  as  to  the  amount  of  loss  and 
damage,  and  nothing  about  an  appraisal  and  an  award.  The 
Erie  Brewing  Company  in  its  answer  and  cross-petition  sets 
out  its  ownership  of  the  mortgage  and  note  secured  thereby, 
which  ownership  came  by  assignment  from  Bridget  Gaffney, 
the  mortgagee.  The  terms  and  conditions  of  the  mortgage  are 
alleged,  as  well  as  the  substance  of  the  policy  of  insurance 
issued  by  the  Ohio  Farmers'  Insurance  Company,  and  the  so- 
called  mortgage  clause  is  copied  as  part  of  said  answer  and 
cross-petition.  This  clause  appears  in  the  statement  made  of 
the  case  preceding  this  opinion.    It  is  alleged  that  the  build- 
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ing  insured  was  damaged  to  the  extent  of  $2,449.20,  for  the 
one-half  of  which  (there  being  concurrent  insurance)  it  prayed 
judgment. 

*''  Nothing  is  said  in  this  pleading  about  a  difference  be- 
tween the  insured  and  the  company  as  to  the  loss  or  damage ; 
and  nothing  as  to  proofs  of  loss  having  been  made  by  anyone, 
and  nothing  as  to  any  demand  for  an  appraisal  of  the  loss,  it 
being  assumed  by  the  pleader,  as  we  suppose,  that  these  were 
acts  to  be  done  by  the  mortgagor,  a  neglect  of  which  by  the 
mortgagor,  according  to  the  terms  of  the  mortgage  clause, 
would  not  invalidate  the  insurance. 

When  we  look  to  the  amended  answer  of  the  insurance  com- 
pany to  the  cross-petition  of  the  brewing  company,  we  find  it 
pleading  so  much  of  the  policy  as  provides  that  it  was  agreed 
therein  by  the  insured  and  the  insurance  company  that  in  the 
event  of  disagreement  as  to  the  amount  of  loss,  the  same 
should  be  ascertained  by  two  competent  and  disinterested  ap- 
praisers, the  insured  and  the  insurance  company  each  select- 
ing one,  and  that  the  two  so  chosen  to  first  select  a  competent 
disinterested  umpire;  that  these  appraisers  should  estimate 
and  appraise  the  loss,  and  they  failing  to  agree  should  submit 
their  differences  to  the  umpire,  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  such  loss. 

It  is  alleged  that  the  insured  and  the  insurance  company 
did  differ  as  to  the  amount  of  the  loss  and  damage  on  the  in- 
sured building,  and  that  on  May  3,  1904,  this  company  and  the 
company  issuing  the  concurrent  insurance  agreed  in  writing 
with  the  insured  to  submit  the  question  of  loss  and  damage 
to  certain  appraisers,  which  was  done  after  the  selection  of  an 
umpire,  and  that  the  award  made  in  pursuance  of  the  terms 
of  the  **  policy  was  in  the  sum  of  $1,202.05.  This  award  was 
reduced  to  writing,  and  that  the  insurance  company  was  not 
liable  for  more  than  one-half  of  said  award. 

It  is  not  averred  in  this  defense  that  the  owner  of  the 
mortgage — the  Erie  Brewing  Company — had  any  notice  or 
knowledge  of  the  differences  between  the  insured  and  the  in- 
surance company  as  to  the  amount  of  the  loss,  or  that  the 
brewing  company  had  notice  or  knowledge  of  the  time  and 
place  of  the  appraisal  and  award.  It  is  not  averred  that  it  was 
present  or  took  part  in  said  submission  and  appraisal.  The 
court  of  common  pleas  sustained  a  demurrer  to  this  defense, 
which  judgment  the  circuit  court  reversed,  and  that  ruling 
gives  rise  to  the  principal  controversy  in  this  proceeding. 

Is  the  appraisal  and  award  thus  made  binding  on  the  owner 
of  the  mortgage  where  such  owner  does  not  assail  the  award 
for  fraud  or  collusion?  We  find  the  authorities  are  not  in 
harmony  on  the  question.  The  decided  cases  are  in  serious 
conflict,  but  many  of  them  adjudicate  controversies  unlike  the 
one  before  us,  while  others  are  more  directly  in  point.    The 
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legal  status  of  the  so-called  mortgage  clause  has  been  dif- 
ferently defined  by  courts  and  text-writers,  some  of  which  hold 
that  it  is  a  new  and  independent  contract,  not  controlled  neces- 
sarily by  all  the  provisions  of  the  policy,  while  others  hold 
that  such  clause  is  a  designation  or  appointment  of  the  mort- 
gagee as  the  party  to  share  in  or  receive  the  amount  of  the  loss 
and  damage. 

It  must  not  be  overlooked  that  there  was  no  assignment  of 
the  policy  in  this  case.  There  was  *^  no  assignment  in  terms 
of  any  part  of  it.  The  clause  designates  a  payee  to  receive  the 
fruits  of  the  policy — fruits  that  will  accrue  by  reason  of  its 
protection  and  the  rights  secured  thereby  by  the  express 
language  of  the  policy.  There  is  nothing  in  it  concerning  dif- 
ferences between  the  company  and  mortgagee  as  to  the  amount 
of  loss  and  damage;  and  nothing  making  it  incumbent  upon 
the  mortgagee  to  furnish  proof  of  loss.  The  clause  in  ques- 
tion is  careful  to  provide, ' '  and  this  insurance  as  to  the  interest 
of  the  mortgagee  only  therein  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  within  de- 
scribed property,  nor  by  any  foreclosure  or  other  proceedings, 
or  notice  of  sale  relating  to  the  property,  nor  by  any  change 
in  the  title  or  ownership  of  the  property,  nor  by  the  occupa- 
tion of  the  premises  for  purposes  more  hazardous  than  are 
permitted  by  this  policy;  provided,  that  in  case  the  mortgagor 
or  owner  shall  neglect  to  pay  any  premium  due  under  this 
policy,  the  mortgagee  shall  on  demand  pay  the  same.  Pro- 
vided also,  that  the  mortgagee  shall  notify  this  company  of 
any  change  of  ownership  or  occupancy  or  increase  of  hazard 
which  shall  come  to  the  knowledge  of  said  mortgagee,  and  un- 
less permitted  by  this  policy,  it  shall  be  noted  thereon  and  the 
mortgagee  shall  on  demand  pay  the  premium  for  such  in- 
creased hazard  for  the  term  of  use  thereof,  otherwise  this 
policy  shall  be  null  and  void. '  * 

It  seems  that  clause  expresses  what  will  not  invalidate  the 
policy  as  to  the  mortgagee,  and  creates  an  obligation  on  his 
part,  if  he  have  knowledge  of  change  of  ownership  or  occu- 
pancy, or  increased  *®  hazard,  to  notify  the  insurance  com- 
pany of  the  same,  and  if  the  hazard  is  increased  by  the  change, 
the  premium  for  the  increased  hazard  shall  on  demand  by  the 
company  be  paid,  or  the  policy  be  void.  In  all  other  respects, 
not  excepted  by  the  clause,  the  rights  of  the  mortgagee  depend 
on  a  compliance  with  the  terms  of  the  policy  by  the  insured 
mortgagor.  The  premium  is  due  from  the  insured,  and  only 
where  he  neglects  to  pay  it  may  the  insurer  demand  its  pay- 
ment of  the  mortgagee. 

In  this  language  it  is  to  be  further  observed  that  the  clause 
does  not  vest  in  the  mortgagee  any  additional  title  or  interest 
in  the  insured  property,  for  it  says:  "Loss  or  damage,  if  any, 
under  this  policy  shall  be  payable  to  the  Erie  Brewing  Com- 
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pany  as  mortgagee  as  interest  may  appear,  and  this  insurance 
as  to  the  interest  of  the  mortgagee  only  therein  shall  not  be 
invalidated,"  etc. 

It  would  appear  reasonable  that  in  respects  not  modified  or 
limited  by  the  express  language  of  this  mortgage  clause,  the 
plain  provisions  of  the  policy  as  between  the  insured  mort- 
gagor and  the  insurance  company  must  prevail  and  be  ob- 
served. The  rights  conferred  by  the  clause  spring  from  the 
contract  relation  w^hich  the  mortgagor  sustains  to  the  com- 
pany, and  but  for  saving  words  in  the  clause,  the  neglect  or 
default  of  the  insured  might  defeat  the  interests  of  both. 

Here  we  have  in  the  policy  the  unequivocal  provision  that : 
"In  event  of  disagreement  as  to  the  amount  of  loss  the  same 
shall,  as  above  provided,  be  ascertained  by  two  competent  and 
disinterested  ^^  appraisers,  the  insured  and  this  company 
each  selecting  one,  and  the  two  so  chosen  shall  first  select  a 
competent  and  disinterested  umpire;  the  appraisers  together 
shall  then  estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  and  the  award  in  writing  of 
any  two  shall  determine  such  loss." 

This  is  a  part  of  the  body  of  the  policy,  and  it  has  been  uni- 
formly held  that  a  compliance  with  the  conditions  is  a  pre- 
requisite to  recovery  on  the  policy,  and  this  mortgage  clause, 
although  on  a  separate  paper,  is  of  same  date  as  the  mortgage 
and  attached  to  the  policy  at  the  time  of  its  execution.  Hence 
it  was  not  intended  to  be  a  new  and  separate  contract  between 
the  insurance  company  and  the  mortgagee,  but  to  designate 
or  appoint  the  payee  of  the  amount  of  loss  according  to  the 
interest  in — not  the  property  insured — but  in  the  insurance 
which  he  may  make  appear.  Such  clauses,  for  convenience 
perhaps,  are  not  contained  in  the  forms  of  the  principal  con- 
tract of  insurance  between  the  insured  and  the  company,  but 
prepared  on  a  separate  sheet,  in  order  that  in  a  proper  case 
it  may  be  attached,  and  when  this  is  done,  it  does  not  waive 
or  destroy  any  express  provision  of  the  policy,  but  serves  its 
purpose  by  designating  the  paj-^ee  when  loss  occurs,  and  modi- 
lies  the  principal  contract  only  to  the  extent  that  a  modifica- 
tion or  qualification  is  clearly  expressed  therein. 

This  view  leads  to  the  conclusion  that  the  principal  contract 
must  be  observed,  except  as  expressly  modified,  and  that  the 
rights  of  the  mortgagee  depend  upon,  and  must  be  worked  out 
^^  through,  the  relation  the  insured  sustains  to  the  insurance 
company,  that  relation  being  one  of  solemn  primary  contract. 

Therefore  an  arbitration  was  in  order  where  the  principal 
parties  could  not  agree.  There  is  no  provision  in  the  mort- 
gage clause  that  recognizes  his  right  to  select  or  be  present 
when  an  appraiser  is  selected.  That  method  of  determining 
the  loss  is  fixed  in  the  policy,  and  remains  there  after  the 
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mortgage  clause  is  attached,  and  there  is  nothing  in  it  which 
in  any  degree  qualifies  the  authority  for  appraisal  existing 
between  the  principal  parties.  And  surely  there  could  not  be 
two  appraisals,  one  according  to  the  policy  between  the  in- 
sured and  the  insurance  company  and  another  at  the  behest 
of  the  mortgagee.  There  is  nothing  in  the  mortgage  clause 
that  provides  notice  of  appraisal  to  the  mortgagee.  Two  ap- 
praisals might  not  be  for  the  same  amount,  and  the  situation 
would  be  unique.  The  present  question,  as  we  are  now  ad- 
vised, has  not  heretofore  been  passed  upon  by  this  court,  but 
our  views  find  support  in  several  well-considered  cases  de- 
cided in  other  jurisdictions. 

In  Fogg  V.  Middlesex  Mutual  Fire  Ins.  Co.,  10  Cush.  337, 
it  is  held  an  indorsement  on  a  policy  of  insurance,  "for  value 
received,  pay  the  within,  in  case  of  loss  to  F.  and  H.,"  made 
to  a  purchaser  of  the  property  insured,  is  rather  an  order  of 
or  assignment  of  a  right  to  the  monej'  in  case  of  loss,  than  a 
regular  transfer  of  the  contract  of  insurance. 

After  discussing  other  forms  of  assignment  of  insurance, 
Shaw,  C.  J.,  on  page  346,  says:  "But  there  is  another  species 
of  assignment  or  transfer  ^*  it  may  be  called,  in  the  nature 
of  an  assignment  of  a  chose  in  action;  it  is  this.  'In  case  of 
loss,  pay  the  amount  to  A.  B.'  It  is  a  contingent  order  or 
assignment  of  the  money,  should  the  event  happen  upon  which 
money  wall  become  due  on  the  contract.  If  the  insurer  assents 
to  it,  and  the  event  happens,  such  assignee  may  maintain  an 
action  in  his  own  name,  because,  upon  notice  of  the  assign- 
ment, the  insurer  has  agreed  to  pay  the  assignee  instead  of 
the  assignor.  But  the  original  contract  remains:  the  assign- 
ment and  assent  to  it  form  a  new  and  derivative  contract  out 
of  the  original.  But  the  contract  remains  as  a  contract  of 
guaranty  to  the  original  assured.  He  must  have  an  insurable 
interest  in  the  property,  and  the  property  must  be  his  at  the 
time  of  the  loss.  The  assignee  has  no  insurable  interest  prima 
facie  in  the  property  burned,  and  does  not  recover  as  the  partj' 
injured,  but  as  the  assignee  of  a  party  who  has  an  insurable 
interest,  and  a  right  to  recover,  which  right  he  has  transferred 
to  the  assignee,  with  the  consent  of  the  insurer." 

The  same  view  is  adopted  by  the  same  court  in  Minturn  v. 
Manufacturers'  Ins.  Co.,  10  Gray,  501. 

In  Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  391,  it  is 
held  that  "where  a  fire  policy  names  the  owner  of  the  property 
as  the  one  insured,  and  declares  the  damages  in  case  of  loss  to 
be  payable  to  another  person  therein  named  as  mortgagee,  the 
latter  cannot  recover  in  case  of  a  breach  of  the  conditions  of 
the  policy  by  the  mortgagor.  In  such  case,  the  contract  is 
with  the  mortgagor,  and  for  the  insurance  of  his  interest, 
^'*  and  the  mortgagee  can  recover  only  where  the  mortgagor 
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could  have  done  so  had  the  money  been  payable  to  himself  in- 
stead of  being  payable  for  his  benefit  to  the  mort<,'airee." 

In  Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y.  409,  32  N.  E.  40, 
17  L.  R.  A.  514,  the  preceding  case  with  others  was  considered 
and  distinguished,  but  its  doctrine  w^as  not  overruled. 

Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  497, 
71  C.  C.  A.  21,  is  a  leading  case  decided  by  the  circuit  court 
of  appeals  of  the  United  States.  The  substance  of  the  holding 
is,  that  where  an  indorsement  was  made  on  a  policy  of  fire 
insurance,  by  the  agents  of  the  insurer,  at  the  request  of  the 
insured,  to  wit:  "Subject  to  all  the  conditions  of  this  policy, 
loss,  if  any,  payable  to  D.  and  S.  as  their  interests  may  ap- 
pear"— the  indorsement  must  be  read  in  the  light  of  the  pur- 
pose which  actuated  the  parties  in  stipulating  that  the  policy 
could  be  modified,  or  any  provision  thereof  w-aived,  only  by 
a  writing  of  equal  dignity  and  credit  with  the  policy  itself. 
Such  an  indorsement  is  a  common  mode  of  furnishing  a  species 
of  security  by  a  debtor  to  his  creditor,  who  may  be  willing  to 
trust  to  the  debtor's  honesty,  etc.,  but  who  requires  some  in- 
demnity against  such  accidents  as  loss  by  fire,  and  it  does  not 
create  a  new  contract  of  insurance  with  the  payee,  or  abrogate 
or  waive  any  condition  of  the  policy.  The  terms  of  the  in- 
dorsement are  not  conflicting,  but  consistent  and  plain,  and 
their  purpose  and  effect  are  to  make  D.  and  S.  the  simple  ap- 
pointees of  the  insured  to  receive  payment  of  any  loss  payable 
to  the  insured  under  the  policy,  and  to  receive  it,  not  abso- 
lutely, but  to  the  extent  of  any  interest  they  ^^  may  have  in 
such  payment  at  the  time  of  the  loss.  The  words  'as  their 
interest  may  appear,'  are  plainly  prospective,  and  refer  to 
the  interest,  not  in  the  property  insured,  but  in  the  payment 
of  the  loss. ' '  That  court  was  somewhat  divided  on  some  ques- 
tions in  the  case,  but  we  think  not  on  the  proposition  above 
stated. 

We  content  ourselves  with  consideration  of  another  case, 
although  others  are  cited  in  brief  for  defendant  in  error.  In 
Chandos  v.  American  Fire  Ins.  Co.,  84  Wis.  184,  54  N.  W\  390, 
19  L.  R.  A.  321,  omitting  part  of  the  syllabus,  we  quote  from 
the  third  section:  "A  mortgagee  to  whom  the  insurance  is 
made  payable  'as  her  interest  may  appear'  is  bound  by  the 
appraisement  or  award,  although  she  was  not  a  party  to,  and 
had  no  notice  of,  the  proceedings."  The  opinion  of  the  court 
is  a  thorough  discussion  of  this  and  other  subjects,  and  is 
valuable  for  the  array  of  authorities  cited. 

On  page  191,  the  court  says:  "That  the  mortgagee  was  not 
a  party  to  the  appraisement,  and  had  no  notice  of  it.  is  an 
objection  of  much  more  importance.  All  of  the  insurance 
policies  contain  the  same  direction  of  'loss  paj^able  to  Louisa 
W.  I.  Goff,  the  mortgagee,  as  her  interest  may  appear,'     To 
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determine  whether  she  was  entitled  to  all  the  insurance,  all 
of  the  policies  of  insurance  must  be  considered  together  as  one 
policy  and  at  the  time  the  loss  occurred,  and  not  since  it  has 
been  determined  in  this  case  whether  the  loss  is  less  or  more 
than  the  mortgage.  To  determine  the  question  whether  the 
mortgagee  ought  to  have  had  notice  of  the  appointment  of 
appraisers,  and  to  have  been  a  party  to  the  appraisement,  it 
is  important  ^^  to  know  whether  at  that  time  it  appeared 
that  she  was  entitled  to  the  whole  insurance.  Nearly  all,  if 
not  all,  the  authorities  cited  by  the  learned  counsel  of  the  re- 
spondents which  hold  that  the  mortgagee  is  the  sole  party  in 
interest  in  the  insurance,  and  must  be  represented  in  the  arbi- 
tration or  other  adjustment  of  the  loss,  are  cases  where  the 
direction  is  to  pay  the  whole  insurance  to  the  mortgagee  or 
other  third  person,  who  thereby  becomes  the  assignee  of  the 
policy  and  loss.  In  this  case  it  could  not  be  known  what 
interest  the  mortgagee  might  have  in  the  insurance,  or  what 
interest  in  her  might  appear.  First,  her  interest  was  not  com- 
mensurate with  the  insurance ;  second,  it  was  not  known  what 
part,  if  any,  of  the  mortgage  would  remain  unpaid  by  the 
mortgagor.  It  was  therefore  uncertain  what  interest  the 
mortgagee  had,  if  any,  in  the  insurance.  She  [the  mortgagor] 
was  the  owner  of  the  property  and  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises It  follows  that  in  all 

cases  where  the  language  of  direction  is  that  the  insurance 
should  be  paid  to  the  mortgagee  '  as  his  interest  may  appear, ' 
the  assured  mortgagor  remains  the  responsible  party,  or  the 
party  in  interest  to  control  the  insurance  and  the  adjustment 
of  the  loss.  This  is  the  distinction,  as  I  understand  it,  which 
divides  the  authorities  on  the  question." 

This  logic  applies  to  the  case  at  bar,  for  the  policy  and 
clause  under  consideration  was  not  an  assignment  of  all  the 
insurance,  nor  of  the  insurance  policy.  The  insurance  given 
by  this  policy  is  $1,750,  and  concurrent  insurance  in  same 
amount — $3,500.  The  mortgage  debt  at  date  of  "''  policy 
was  less  than  $2,500.  The  sound  value  of  the  insured  prop- 
erty, as  fixed  by  the  appraisal,  was  $4,000,  and  the  loss 
$1,202.05. 

There  are  some  cases  that  seem  to  hold  contrary  to  our 
views,  and  they  are  cited  for  plaintiff  in  error  in  its  brief. 
"We  have  examined  these  cases,  but  have  not  space  for  their 
discussion  here. 

We  concur  in  the  decision  of  the  circuit  court  and  affirm 
its  judgment. 

Crew,  C.  J.,  Summers,  Spear,  Davis  and  Shauck,  JJ.,  con- 
cur. 
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riEE     INSURANCE     AS     SECURITY     FOR    A   MORTGAGEE    OR 
OTHER  LIENHOLDER.* 
I.  Classification,  743. 
II.  Insurance  in  the  Name  of  the  Mortgagee,  744. 
III.  Insurance  in  the  Name  of  the  Mortgagor. 

a.  In   Pursuance   of   an  Agreement,   but  Without   an  Assign- 

ment, 745. 

b.  Assignment  to  the  Mortgagee  as  Collateral  Security,  745. 

c.  Making  the  Loss  Payable  to  the  Mortgagee  as  His  Interest 

may  Appear,  but  Without  Any  Mortgage  Clause. 

1.  The  General  Effect,  746. 

2.  Modifjdng  by  Special  Provisions  in  the  Policy,  748. 

3.  Actions  to  Enforce  Payment,  749. 

d.  The  Mortgage  Clause. 

1.  Statutes  and  Prescribed  Forms,  750. 

2.  The  Usual  Form  of  the  Mortgage  Clause,  751. 
S.  General  Effect  of  the  Mortgage  Clause,  752. 

4.  Consideration  for,  754. 

5.  Conditions  not    Specially    Written    in    Any    Mortgage 

Clause,  755. 

6.  Application  of  the  Mortgage  Clause  to  Sundry  Condi- 

tions. 

A.  Conditions  Against  Changes  in  the  Title,  757. 

B.  Failure  to  Correctly  State   the  Title,  757. 

C.  Conditions  Against  Misrepresentation,  757. 

D.  Conditions  Against  Other  Insurance,  757. 

E.  Conditions  Respecting  Notice  or  Proof  of  Loss,  758. 

F.  Conditions  Against  Foreclosure  Proceedings,  758. 

G.  Conditions  Against  Assignment  of  the  Policy,  759. 

7.  Breaches   of   Condition   Known  to   the   Mortgagee   and 

of  Which  He  Fails  to  Give  Notice,  759. 

8.  Fixing  the  Amount  of  the  Loss,  759. 

9.  Adjustment   of   the   Loss   by  the   Insurer   and   Insured 

and  Releases  Given  by  the  Latter,  760. 
10.  Actions  upon,  by  Whom  Maintainable,  770. 

I.  Classification. 
In  the  loaning  of  money  on  improved  property,  the  insurance 
existing,  or  to  be  effected  thereon,  generally  constitutes  a  sub- 
stantial part  of  the  security.  Hence,  the  best  mode  of  effecting 
this  insurance  is  of  great  importance.  Either  of  four  methods  may 
be  adopted:  (1)  the  lender  may  take  a  policy  in  his  own  name; 
(2)  he  may,  with  the  consent  of  the  insurer,  accept  an  assignment 
of  a  policy  in  favor  of  the  mortgagor;  (3)  he  may  have  indorsed  on 
the  policy  by  the  insurer  a  statement  that  the  loss,  if  any,  shall  be 
payable  to  the  mortgagee  as  his  interest  may  appear;  or  (4)  he 
may  have  attached  to  the  policy  by  the  insurer  what  is  usually 
calle'd  a  union  mortgage  clause,  or  some  other  clause  of  similar 
purport.  In  this  connection,  it  should  be  remembered  that  insur- 
ance is  a  personal  contract  in  favor  of  the  insured,  and  hence,  if 
insurance  is  effected  by  the  mortgagor  in  his  own  name,  the  mort- 
gagee has  no  interest  therein,  nor  in  the  proceeds  on  the  destruction 

*BEFEBENCES   TO   MONOGRAPHIC   NOTES. 

Rights  of  mortgagee  under  insurance  on  mortgaged  property:  54  Am.  Dec. 
693. 

When  a  condition  of  forfeiture  in  a  policy  of  insurance  applies  apainst  % 
mortgagee,  to  whom  the  loss  has  been  made  payable:    58  Am.  St.  Rep.   6t)7. 

Applicaliou  of  proceeds  of  mortgage  insurance:   118  Am.  St.  Rep.  968. 
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of  the  property:  Eyan  v.  Adamson,  57  Iowa,  30,  10  N.  W.  287; 
Carter  v.  Rockett,  8  Paige,  437;  Stamps  v.  Commercial  F.  Ins.  Co., 
77  N.  C.  209,  24  Am.  Rep.  433;  McDonald  v.  Black's  Admr.,  20 
Ohio,  185,  55  Am.  Dec.  448;  Nichols  v.  Baxter,  5  R.  I.  491;  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.  507,  9  L.  ed.  512;  Carpenter  v.  Provi- 
dence W.  Ins.  Co.,  16  Pet.  495,  10  L.  ed.  1044;  and,  on  the  other 
hand,  if  an  insurance  policy  issues  to  the  mortgagee,  the  mortgagor 
has  no  interest  therein  nor  in  the  proceeds,  though  the  property 
is  destroyed  by  the  peril  insured  against,  and  the  amount  of  the 
loss  collected  by  the  mortgagee;  nor  is  the  latter  under  any  obli- 
gation to  credit  such  collection  on  the  mortgage  debt,  unless  the 
premium  paid  for  the  insurance  was  furnished  by,  or  is  chargeable 
to,  the  mortgagor:    Note   to   Thorp  v,   Croto,   118  Am.   St.   Rep,   968. 

II.    Insurance  in  the  Name  of  the  Mortgagee, 

Every  mortgagee  or  other  person  having  a  lien  on  property  or  the- 
right  to  sell  it  and  apply  the  proceeds  to  the  satisfaction  of  some 
claim  has  an  insurable  interest  therein,  and  may  obtain  a  policy  of 
insurance  thereon  and  for  his  own  benefit:  Bell  v.  Western  etc.  Ins. 
Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542;  Cannon  v.  Home  Ins,  Co.,  49 
La,  Ann.  1367,  22  South.  387;  Motley  v.  Manufacturers'  Ins.  Co.,  29 
Me.  337,  1  Am.  Rep.  591;  Jackson  v.  Massachusetts  M.  F.  Ins.  Co.,. 
23  Pick.  418,  34  Am.  Dec.  69;  King  v.  State  M.  F.  Ins.  Co.,  7  Cush.  1, 
54  Am.  Dec.  683;  Parks  v.  Hartford  F.  Ins.  Co.,  100  Mo.  373,  12  S. 
W.  1058;  Dick  v.  Franklin  F.  Ins.  Co.,  10  Mo.  App.  376;  Key  v. 
Continental  F.  Ins.  Co.,  101  Mo.  App.  344,  74  S.  W.  162;  Hanover  F. 
Ins.  Co.  V.  Bohn,  48  Neb.  743,  58  Am.  St.  Rep.  718,  67  N.  W.  774; 
Sussex  Co.  M.  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  541;  Traders'  Ins.  Co.. 
V.  Robert,  9  Wend.  404;  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.,  55 
N.  Y.  343,  14  Am.  Rep.  271;  Kent  v.  Etna  Ins.  Co.,  84  App.  Div.  428,. 
82  N.  Y.  Supp.  817;  Miller  v.  Gibbs,  108  App.  Div.  103,  95  N.  Y. 
Supp.  385;  Wells  v.  Philadelphia  Ins.  Co.,  9  Serg.  &  R.  103;  Insur- 
ance Co  of  North  America  v.  International  T.  Co.,  71  Fed.  88,  17  C, 
C.  A.  616;  Carpenter  v.  Providence  W,  Ins.  Co,,  16  Pet,  495,  10  L.  ed. 
1044;  note  to  Strong  v.  Manufacturers'  Ins.  Co.,  20  Am.  Dec.  510.. 
Nor  need  the  policy  disclose  that  the  interest  of  the  assured  is  that 
of  a  mortgagee,  unless  he  is  asked  to  disclose  the  character  of  his 
interest,  or  the  policy  contains  some  condition  that  such  interest  shall 
be  truly  stated  therein  or  in  the  application:  King  v.  State  M.  F. 
Ins.  Co.,  7  Cush.  1,  54  Am.  Dec.  683;  Williams  v,  Roger  Williams  Ins, 
Co.,  107  Mass.  377,  9  Am.  Rep.  41,  What  is  the  precise  subject 
matter  of  the  insurance  in  such  a  case  is  a  question  upon  which  the- 
decisions  have  differed,  but  which  it  is  by  no  means  necessary  we 
should  here  consider.  It  is  sufficient  for  our  present  purpose  to- 
affirm  that  it  is  valid,  and  protects  the  assured  to  the  extent  of  his 
debt,  and  that  the  mortgagor  has  no  interest  therein,  nor  any  right 
to  participate  in,  or  to  be  credited  with,  the  proceeds  in  the  event 
of  loss,  unless  he  has  contributed  to,  or  is  liable  for,  the  payment  of 
premium:  Ely  v.  Ely,  80  111.  532;  Concord  etc.  Ins.  Co,  v.  Woodbury, 
45  Me.  447;  Fox  v.  Phenix  Ins.  Co.,  52  Me.  333;  Stinchfield  v. 
Milliken,  71  Me.  567;  White  v.  Brown,  2  Cush.  412;  Haley  v.  Manu- 
facturers' F.  &  M.  Ins.  Co.,  120  Mass.  292;  Dick  v.  Franklin  F.  Ins. 
Co.,  10  Mo.  App.  376;  Kernochan  v.  New  York  etc.  Ins.  Co.,  17  N.  Y. 
428;  Waring  v.  Loder,  53  N.  Y.  581.    The  measure  of  the  mortgagee's- 
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recovery  is  the  extent  of  his  lien  or  interest  (note  to  King  v.  State 
M.  F.  Ins.  Co.,  54  Am.  Dec.  693) ,  which,  if  the  debt  has  been  paid, 
is  nothing:  Carpenter  v.  Providence  W.  Ins.  Co.,  16  Pet.  495,  10  L. 
ed.  1044.  Nevertheless,  the  proceeding  by  procuring  and  taking  in- 
surance in  the  name  of  the  mortgagee  is  not  desirable,  because  it 
does  not  protect  the  mortgagor  as  well  as  the  mortgagee,  and  if  re- 
sorted to,  it  imposes  on  the  latter  the  expense  of  procuring  insur- 
ance, which  it  would  be  inequitable  to  ask  the  mortgagor  to  repay 
as  long  as  it  benefits  the  mortgagee  only. 

m.    Insurance  in  the  Name  of  the  Mortgagor. 

a.  In  Pursuance  of  an  Agreement,  hut  Without  an  Assignment. — 
If  there  is  an  agreement  between  the  mortgagee  and  the  mortgagor 
that  the  latter  will  procure  insurance,  or  will  keep  the  property 
insured  for  the  benefit  of  the  mortgagee  or  as  additional  security 
for  the  repayment  of  his  indebtedness,  and,  instead  of  doing  as  the 
agreement  provides,  the  mortgagor  takes  out  insurance  in  his  own 
name  and  apparently  only  for  his  own  benefit,  the  mortgagee,  never- 
theless, has  an  equity  or  right  to  the  proceeds  of  the  insurance  on 
the  destruction  of  the  property  by  the  peril  insured  against,  and  the 
insurer,  on  being  informed  of  the  facts,  must  respect  this  equity,  and 
the  mortgagee  may  maintain  such  proceedings  in  equity  as  may  be 
necessary  and  essential  to  enforce  his  equitable  lien  to  the  extent 
of  compelling  the  application  of  such  proceeds  to  the  satisfaction  of 
the  mortgage  indebtedness:  Grange  M.  Co.  v.  Western  Assur.  Co., 
118  111.  396,  9  N.  E.  274;  Nordyke  &  M.  Co.  v.  Gerry,  112  Ind.  535, 
2  Am.  St.  Eep.  219,  13  X.  E.  683;  Heins  v.  Wicke,  102  Iowa,  396,  71 
N.  W.  345;  Chipman  v.  Carroll,  53  Kan.  163,  35  Pac.  1109,  25  L.  R. 
A.  305;  Thomas'  Admrs.  v.  Vonkaff's  Exrs.,  6  Gill  &,  J.  372;  Ames  v. 
Eichardson,  29  Minn.  330,  13  N.  W.  137;  Carter  v.  Rockett,  8  Paige, 
437;  Dunlop  v.  Avery,  23  Hun,  509;  Wattengell  v.  Schultz.  11  Misc. 
Eep.  165,  32  N.  Y.  Supp.  91;  Hathaway  v.  Orient  Ins.  Co.,  58  Hun, 
602,  11  N.  Y.  Supp.  413;  Nichols  v.  Baxter,  5  E.  I.  491;  Swearingen 
V.  Hartford  Ins.  Co.,  52  S.  C.  309,  29  S.  E.  722;  56  S.  C.  355,  34  S.  E. 
449;  Wheeler  v.  Factors'  etc.  Ins.  Co.,  101  U.  S.  439,  25  L.  ed.  1055. 

h.  Assignment  to  the  Mortgagee  as  Collateral  Security. — If  there 
is  no  provision  in  the  policy  prohibiting  it,  and  even  if  there  is,  if 
the  insurer  waives  it  and  consents,  the  mortgagor  may  assign  to  the 
mortgagee  any  policy  of  insurance  issued  on  the  mortgaged  premises. 
The  weakness  of  this  as  a  security  to  the  mortgagee  is,  that  he  can- 
not maintain  an  action  thereon  or  have  one  maintained  for  his 
benefit  if,  before  or  after  the  assignment,  there  has  been  a  breach 
of  any  condition  of  the  policy  sufficient  to  defeat  the  action  if  there 
had  been  no  assignment  and  the  action  had  been  brought  by  the 
mortgagor  to  whom  the  policy  issued:  Bergson  v.  Builders'  Ins.  Co., 
38  Cal.  541;  Illinois  M.  F.  Ins.  Co.  v.  Fix,  53  111.  151,  5  Am.  Rep.  38; 
Home  Mut.  F,  Ins.  Co.  v.  Hauslein,  60  111.  521;  Lawrence  v.  Holyoke 
Ins.  Co.,  11  Allen,  387;  Hale  v.  Mechanics'  M.  F.  Ins.  Co.,  6  Gray, 
169,  66  Am.  Dec.  410;  Loring  v.  Manufacturers'  Ins.  Co.,  8  Gray,  28; 
Franklin  Sav.  Inst.  v.  Central  M.  F.  Ins.  Co.,  119  Mass.  240;  Merrill 
v.  Colonial  M.  F.  Ins.  Co.,  169  Mass.  10,  61  Am.  St.  Rep.  268,  47  N.  E. 
439;  Boynton  v.  Clinton  &  E.  M.  Ins.  Co.,  16  Barb.  254;  Allen  v. 
Hudson  R.  M.  Ins.  Co.,  19  Barb.  442;   Conover  v.  Mutual  Ins.  Co., 
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1  N.  Y.  290;  Tillou  v.  Kingston  M.  Ins.  Co.,  5  N.  Y.  405,  7  Barb.  564; 
Traders'  Ins.  Co.  v.  Eobert,  9  Wend.  404;  Buffalo  S.  E.  Works  v. 
Sun  M.  Ins.  Co.,  17  N.  Y.  401;  State  M.  F.  Ins.  Co.  v,  Koberts,  31 
Pa.  438;  Swenson  v.  Sun  Fire  Office,  6«  Tex.  461,  5  S.  W,  60;  Moul- 
thorp  V.  Farmers'  M.  F.  Ins.  Co.,  52  Vt.  123;  Pupke  v.  Resolute  Ins. 
Co.,  17  Wis.  378,  84  Am.  Dec.  754;  Bilson  v.  Manufacturers'  Ins.  Co., 
Fed.  Cas.  No.  1410.  Hence,  an  assignee  is  liable  to  be  defeated  in 
^ny  action  brought  by  him  or  for  his  benefit  by  proof  of  the  mort- 
gaging (Hale  V.  Mechanics'  M.  F.  Ins.  Co.,  6  Gray,  169,  66  Am.  Dec. 
410;  Edes  v.  Hamilton  M.  Ins.  Co.,  3  Allen,  362);  or  conveying  of 
the  property  (Home  F.  Ins.  Co.  v.  Hauslein,  60  111.  521;  Lawrence  v. 
Holyoke  Ins.  Co.,  11  Allen,  387;  Swenson  v.  Sun  Fire  Office,  68  Tex. 
461,  5  S.  W.  60);  the  obtaining  of  additional  insurance  (Loring  v. 
Manufacturers'  Ins.  Co.,  8  Gray,  28;  Buffalo  S.  E.  Works  v.  Sun  M. 
Ins.  Co.,  17  N.  Y.  401),  or  the  leaving  the  premises  unoccupied 
(Franklin  Sav.  Inst,  v.  Central  M.  F.  Ins.  Co.,  119  Mass.  240), 
contrary  to  the  terms  of  the  policy,  as  well  as  their  destruction  by 
the  act  of  the  assured:  Illinois  M.  Ins.  Co,  v.  Fix,  53  111.  151,  5  Am, 
Eep.  38.  W^hether  a  mortgagee  can  maintain  an  action  on  the  policy 
in  his  own  name  or  must  proceed  in  the  name  of  his  assignor  doubt- 
less depends  on  the  law  of  the  state  where  the  action  is  brought,  the 
action  being  maintainable  only  where  the  statute  allows  any  assignee 
of  a  chose  in  action  to  proceed  thereon  in  his  own  name:  Home  F. 
Ins.  Co.  v.  Hauslein,  60  111.  521.  If  the  mortgagee  by  maintaining 
an  action,  or  otherwise,  collects  the  policy  assigned  to  him,  the  pro- 
ceeds must  be  credited  to  the  payment  of  the  mortgage  indebtedness, 
and  any  residue  above  that  is  held  in  trust  for  the  mortgagor:  Note 
to  Thorp  V.  Croto,  118  Am.  St.  Rep.  973, 

c.  Making  the  Loss  Payable  to  the  Mortgagee  as  His  Interest  may 
Appear,  but  Without  Any  Mortgage  Clause. 
L  The  General  Effect. — Frequently  a  mortgagee,  for  want  of  at- 
tention to  his  interests  or  want  of  understanding  of  the  legal  effect 
of  the  transaction,  accepts  a  policy  on  which  the  insurer  has  made 
an  indorsement  to  the  effect  that  the  loss,  if  any,  under  the  policy 
shall  be  payable  to  the  mortgagee  as  his  interest  may  appear.  This 
is  even  less  to  the  advantage  of  the  mortgagee  than  an  assignment 
to  him  as  treated  in  the  preceding  subdivision.  It  does  not  amount 
to  a  contract  between  the  mortgagee  and  the  insurer,  nor  does  it, 
in  some  of  the  states,  give  the  mortgagee  the  right  of  action  he  would 
have  had  under  an  assignment.  Whether  such  be  the  case  or  not,  it 
is  certain  that,  as  in  the  case  of  an  assignment  to  him,  the  mort- 
gagee's right  to  recover  is  subject  to  destruction  and  defeat  by  any 
act  or  omission  of  the  mortgagor,  either  before  or  after  the  assign- 
ment, which  would  have  that  effect  had  no  assignment  been  made: 
Ilolbrook  v,  Baloise  Ins.  Co.,  117  Cal.  561,  49  Pac.  555;  Reynolds  v, 
London  &  L.  F.  Ins.  Co.,  128  Cal.  16,  79  Am.  St.  Rep.  17,  60  Pac. 
467;  German  Ins.  Co.  v,  Hayden,  21  Colo,  127,  52  Am,  St.  Rep.  206, 
40  Pac.  453;  Scania  Ins,  Co,  v,  Johnson,  22  Colo.  476,  45  Pac.  431; 
Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co.,  77  Conn,  676,  60  Atl,  647, 
69  L.  R.  A.  924;  Franklin  Ins.  Co.  v,  Wolff,  23  Ind.  App,  549,  54 
N,   E.   772;   Cloud   Co.   Bank   v,   German   Ins,   Co.,   6   Kan.   App,   219, 

49  Pac.  688;   Monroe  B,  &  L,  Assn,  v.  Liverpool  L,  &  G,  Ins.  Co., 

50  La.  Ann.  1243,  24  South.  238;  Richmond  v.  Phoenix  Ins.  Co.,  8S 
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Me.  105,  33  Atl.  786;  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  88, 
51  Am.  St.  Rep.  457,  33  Atl.  429,  30  L.  R.  A.  633;  Franklin  Sav. 
Inst.  V.  Central  M.  F.  Ins.  Co.,  119  Mass.  240;  Palmer  Sav.  Bank  v. 
Insurance  Co.  of  North  America,  166  Mass.  189,  55  Am.  St.  Rep.  387, 
44  N.  E.  211,  32  L.  R.  A.  615;  Van  Buren  v.  St.  Joseph  etc.  Ins. 
Co.,  28  Mich.  398;  Jaskulski  v.  Citizens'  M.  F,  Ins.  Co.,  131  Mich. 
603,  92  N.  W.  98;  Kalbrich  v.  State  Ins.  Co.,  48  Mo.  App.  393; 
Baldwin  v.  Phoenix  Ins.  Co.,  60  N.  H.  164;  Breeyear  v.  Rockingham 
Ins.  Co.,  71  N.  H.  445,  52  Atl.  860;  Martin  v.  Franklin  Ins.  Co.,  38 
N.  J.  L.  140,  20  Am.  Rep.  372;  Sun  Ins.  Co.  v.  Greenville  B.  &  L.  A., 
58  N.  J.  L.  367,  33  Atl.  962;  Grosvenor  v.  Atlantic  Ins.  Co.,  17  N.  Y. 
391;  Cone  v.  Niagara  F.  Ins.  Co.,  60  N,  Y.  619;  Moore  v.  Hanovef 
Ins.  Co.,  141  N.  Y.  219,  36  N.  E.  191;  Hocking  v.  Virginia  F.  &  M. 
Ins.  Co.,  99  Tenn.  729,  63  Am.  St.  Rep.  862,  42  S.  W.  451,  39  L.  R.  A. 
148;  Hamburg-Bremen  F.  Ins.  Co.  v.  Ruddell,  37  Tex.  Civ.  App.  30, 
82  S.  W.  826;  Williamson  v.  Michigan  Ins.  Co.,  86  Wis.  393,  39 
Am.  St.  Rep.  906,  57  N.  W.  46;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  531, 
94  N.  W.  295;  Delaware  Ins.  Co.  v.  Greer,  120  Fed.  916,  57  C.  C.  A. 
188,  61  L.  R.  A.  137.  Hence,  the  mortgagee  cannot  recover  if  there 
has  been  a  breach  of  condition  respecting  prior  or  subsequent  mort- 
gages (Bidwell  V.  Northwestern  Ins.  Co.,  19  N.  Y.  179,  24  N.  Y. 
302;  Atlas  R.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  497,  71  C.  C.  A. 
21,  9  L.  R.  A.,  N.  S.,  433),  or  the  conveyance  of  property  (Spring- 
field F.  &  M.  Ins.  Co.  V.  Allen,  43  N.  Y.  389,  3  Am.  Rep.  711;  Perry 
V.  Lorillard  F.  Ins.  Co.,  61  N.  Y.  214,  19  Am.  Rep.  272),  though 
from  the  mortgagor  to  the  mortgagee  (Scania  Ins.  Co.  v.  Johnson, 
22  Colo.  476,  45  Pac.  431;  Continental  Ins.  Co.  v.  Anderson,  107  Ga. 
541,  33  S.  E.  887),  or  the  nonpayment  of  premium  (Antes  v.  State 
Ins.  Co.,  61  Neb.  55,  84  N.  W.  412;  State  Ins.  Co.  v.  Hale,  1  Neb. 
(Unof.)  191,  95  N.  W.  473),  or  the  foreclosure  of  a  mortgage  (Mc- 
Kinney  v.  Western  Assur.  Co.,  97  Ky.  474,  30  S.  W.  1004;  Brunswick 
Sav.  Inst.  V.  Commercial  U.  Ins.  Co.,  68  Me.  313,  28  Am.  Rep.  56), 
or  the  taking  of  additional  insurance  without  the  consent  of  the 
insurer:  Holbrook  t.  Baloise  F.  Ins.  Co.,  117  Cal.  561,  49  Pac.  555; 
Scania  Ins.  Co.  v.  Johnson,  22  Colo.  476,  45  Pac.  431;  Illinois  P. 
Ins.  Co.  V.  Stanton,  57  111.  354;  Continental  Ins.  Co.  v.  Hulman,  92 
111.  145,  34  Am.  Rep.  122;  American  Cent.  I.  Co.  v.  Birds  B.  &  L.  A., 
81  111.  App.  258;  Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App.  549,  54 
N.  E.  772;  Hale  v.  Mechanics'  M.  F.  Ins.  Co.,  6  Gray,  169,  66  Am. 
Dec.  410;  Young  v.  Eagle  F.  Ins.  Co.,  14  Gray,  150,  76  Am.  Dec. 
673;  Smith  v.  Union  Ins.  Co.,  120  Mass.  90;  Dailey  v.  Westchester 
F.  Ins.  Co.,  131  Mass.  173;  Jaskulski  v.  Citizens'  M.  F.  Ins.  Co.,  131 
Mich.  603,  92  N.  W.  98;  Warbasse  v.  Sussex  Co.  M.  Ins.  Co.,  42 
N.  J.  L.  203;  Rosenstein  v.  Traders'  Ins.  Co.,  79  App,  Div.  481,  79 
N.  Y.  Supp.  736;  Hazard  v.  Franklin  M.  F,  Ins.  Co.,  7  R.  I.  429; 
Hamburg-Bremen  F,  Ins.  Co.  v.  Ruddell,  37  Tex.  Civ.  App.  30,  82 
S.  W.  826;  Gillett  r.  Liverpool  etc.  Ins.  Co.,  73  Wis.  203,  9  Am.  St. 
Rep.  784,  41  N.  W.  78;  Keith  v.  Royal  Ins.  Co.,  117  Wis.  531,  94 
N.  W.  295;  Delaware  Ins.  Co.  v.  Greer,  120  Fed.  916,  57  C.  C,  A. 
188,  61  L.  R.  A.  137.  The  mortgagee's  rights,  however,  cannot  be 
cut  off  by  any  accord  and  satisfaction,  release,  or  adjustment  en- 
tered into  between  the  mortgagor  and  the  insurer  (Hall  v.  Fire  Assn., 
64  N.  H.  405,  13  Atl.  648;  Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y. 
409,  32  N.  E.  40,  17  L,  R.  A.  514);  nor  by  the  death  of  the  mort- 
gagor: Westchester  Ins.  Co.  v.  Dodge,  44  Mich.  420,  6  N.  W.  8G5. 
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2.  Modifjring  by  Special  Provisions  in  the  Policy. — Various  special 
clauses  have  been  inserted  in  or  attached  to  policies  of  insurance, 
which,  though  different  in  form  from  what  we  shall  hereafter  treat 
of  as  mortgage  or  union  mortgage  clauses,  have  been  given  a  sim- 
ilar effect.  Thus,  in  Iowa,  there  was  attached  to  a  policy  the  follow- 
ing: "Loss,  if  any,  under  this  policy  payable  to  the  People's  Savings 
Bank  as  mortgagee,  as  their  interest  may  appear.  Fifteen  days' 
notice  of  any  delinquency  on  the  part  of  the  assured  will  be  given 
to  such  mortgagee  before  any  suspension  or  cancellation  is  made 
affecting  the  interests  of  the  mortgagee."  In  an  application  for  the 
policy  the  insured  was  stated  to  be  the  sole  and  undisputed  owner 
of  the  property,  and  it  was  stipulated  that  the  policy  should  be 
void  if  his  interest  was  other  than  unconditional  and  sole  ownership. 
In  an  action  brought  by  the  mortgagee  the  defense  was  made  that 
the  assured  was  not  the  unconditional  and  sole  owner  of  the  prop- 
erty. The  court  conceded  that  if  the  clause  had  been  the  union 
mortgagee  clause,  the  defendant  company  would  be  unable  to  main- 
tain this  defense,  and  then  proceeded  to  consider  whether  the  clause 
before  the  court  was  not  of  substantially  the  same  purport  and  effect 
as  a  mortgage  clause,  saying:  "This  mortgage  clause  provides  that 
fifteen  days'  notice  of  any  delinquency  on  the  part  of  French  will 
be  given  to  the  mortgagee  before  any  suspension  or  cancellation  is 
made  affecting  the  interests  of  said  mortgagee;  and  it  is  not  claimed 
that  any  notice  of  delinquency  was  given  to  plaintiff  prior  to  the 
loss.  But  it  is  contended  that  delinquency  is  not  equivalent  to  the 
'act  or  default  referred  to  in  the  union  mortgage  clause,  and  is 
intended  to  describe  only  some  failure  on  the  part  of  the  owner 
subsequent  to  the  issuance  of  the  policy  which  by  its  terms  would 
defeat  the  owner's  right  to  recover.  'Delinquency'  is  defined  by 
Webster  as  'failure  or  omission  of  duty,  a  fault,  a  misdeed,  an 
offense,  a  misdemeanor,  a  crime,'  and  a  delinquent  is  described  as  one 
'failing  in  duty;  offending  by  neglect  of  duty.'  In  the  connection 
in  which  the  word  is  used  in  this  policy  it  is  plain  that  the  fault 
of  French,  if  any,  in  misstating  the  nature  of  his  title  or  in  subse- 
quently violating  the  terms  of  the  policy,  was  a  delinquency,  and 
that  in  this  respect  he  was  a  delinquent;  and  we  think  there  can 
be  no  doubt  that,  under  the  rule  of  liberal  interpretation  in  favor 
of  the  mortgagee  as  insured,  the  clause  above  quoted  should  be  con- 
sidered as  referring  to  substantially  the  same  kind  of  act  or  default 
which  is  referred  to  in  the  union  clause.  Giving  the  word  this  in- 
terpretation, we  must  reach  the  conclusion  that,  under  the  inde- 
pendent contract  of  insurance  between  defendant  and  this  plaintiff 
which  was  made  by  the  addition  of  the  mortgage  clause  to  the  policy, 
the  defendant  was  precluded  from  urging  as  against  plaintiff  any 
breach  of  condition  or  misrepresentation  contemporaneous  with  or 
subsequent  to  the  issuance  of  the  policy  which  it  might  have  urged 
as  against  French,  plaintiff  not  being  shown  to  have  had  knowledge 
of,  or  any  responsibility  for,  such  misrepresentation  or  breach  of  con- 
dition": People's  Sav.  Bank  v.  Merchants'  F.  Ins.  Co.  (Iowa),  123 
N.  W.  198.  We  must  concede  that  the  interpretation  here  given 
was  strained  in  the  interest  of  the  mortgagee,  and  we  doubt  its  being 
sustainable. 

A  policy,  in  addition  to  containing  an  indorsement  making  the  loss 
payable  to  the  mortgagee,  provided  that  "no  sale  or  transfer  of  the 
property  hereby  insured  shall  vitiate  the  right  of  the  mortgagee  to- 
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recover  in  case  of  loss."  The  mortgagor,  after  the  issuing  of  the  pol- 
icy to  him,  made  a  second  mortgage  without  the  consent  of  the 
company,  and  the  second  mortgagee,  also  without  the  consent  of  the 
company,  procured  additional  insurance  in  another  company  for  the 
benefit  of  his  mortgage,  and  entered  to  foreclose.  The  question  was 
whether  the  first  mortgagee  was  affected  by  the  making  of  the  second 
mortgage.  The  court  said  that  the  special  contract  entitled  the  mort- 
gagee to  recover;  that  "a,  necessary  consequence  of  the  sale  and 
transfer  of  the  property  is  that  the  purchaser  has  a  right  to  insure 
his  interest.  Such  right  is  an  incident  to  his  ownership.  The  object 
of  the  special  stipulation  which  the  mortgagee  took  care  to  procure 
was  to  secure  insurance  of  its  interest  as  mortgagee,  and  to  avoid 
its  defeat  by  any  sale  or  transfer  of  the  property;  and  by  a  fair 
interpretation  of  the  contract,  it  means  that  its  right  to  recover 
shall  not  be  vitiated  by  any  of  the  natural  consequences  or  incidents 
of  a  sale  and  transfer.  Otherwise,  the  stipulation  is  of  very  slight 
advantage  to  the  mortgagee.  We  are  of  opinion  that  it  was  not  in- 
tended by  the  parties  that  the  mortgagee  should  be  affected  by  the 
acts  of  a  purchaser,  and  therefore  that  the  insurance  made  by  Bis- 
pham  does  not  vitiate  the  plaintiff's  right  to  recover,  either  in  whole, 
by  avoiding  the  policy  to  him,  or  in  part,  by  limiting  its  recovery 
to  a  pro  rata  part  of  the  actual  loss":  City  etc.  S.  B.  v.  Pennsylvania 
Ins.  Co.,  122  Mass.  165.  Here  again  it  seems  to  us  that  the  court 
adopted  a  strained  interpretation  to  protect  the  interests  of  the 
mortgagee. 

The  provision  usually  inserted  in  policies  and  spoken  of  as  the 
Massachusetts  standard  form,  giving  them  very  much  the  same  effect 
as  if  a  mortgage  clause  were  attached,  is  substantially  as  follows: 
"If  this  policy  shall  be  made  payable  to  a  mortgagee  of  the  insured 
real  estate,  no  act  or  default  of  any  person  other  than  such  mort- 
gagee or  his  agents  or  those  claiming  under  him  shall  affect  such 
mortgagee's  right  to  recover  in  case  of  loss  on  such  real  estate." 
There  is  no  doubt  that  provisions  such  as  these  protect  mortgagees 
from  the  consequences  of  subsequent  acts  or  omissions  of  the  as- 
sured: Palmer  Sav.  Bank  v.  Insurance  Co.  of  North  America,  166 
Mass.  189,  55  Am.  St.  Eep.  387,  44  N.  E.  211,  32  L.  E.  A.  615;  Magoun 
v.  Firemen's  Fund  Ins.  Co.,  86  Minn.  486,  91  Am.  St.  Eep.  370,  91 
N.  W.  5;  Moore  v.  Sun  Ins.  Office,  100  Minn.  374,  111  N,  W.  260. 
See  post,  III,  d,  1,  5. 

3.  Actions  to  Enforce  Payment. — General  declarations  have  often 
been  made  in  the  opinions  of  the  courts  that  loss  payable  clauses, 
such  as  we  are  considering,  do  not  establish  any  contract  between 
the  insurer  and  the  mortgagee,  and  it  has  hence  been  inferred  that 
the  latter  cannot  maintain  any  action  thereon  in  his  own  name: 
Friemansdorf  v.  Watertown  Ins.  Co.,  1  Fed.  68.  We  think,  how- 
ever, that  the  practical  effect  of  this  clause  is  that  of  an  assignment 
of  the  policy,  consented  to  by  the  insurer.  Therefore,  at  least  in  all 
cases  where  the  interest  of  the  mortgagee  equals  or  exceeds  the 
amount  recoverable  on  the  policy,  he  may  maintain  an  action  thereon 
in  his  own  name:  Capital  City  Ins.  Co.  v.  Jones,  128  Ala.  361,  86 
Am.  St.  Eep.  152,  30  South.  674;  Westchester  F.  Ins.  Co.  v.  Foster, 
90  111.  121;  Motley  v.  Manufacturers'  Ins.  Co.,  29  Me.  337;  Farrov.- 
V.  Commonwealth  Ins.  Co.,  18  Pick.  3,  29  Am.  Dec.  564;  Palmer  Sav. 
Bank   v.   Insurance   Co.    of   North   America,    166   Mass.    189,   55   Am. 
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St.  Eep.  387,  44  N.  E.  211,  32  L.  E.  A.  615;  Hopkins  Mfg.  Co.  v. 
Aurora  F.  &  M.  Ins.  Co.,  48  Mich.  148,  11  N.  W.  846;  Newman  v. 
Springfield  F.  &  M.  Ins.  Co.,  17  Minn.  123;  Chamberlain  v.  New 
Hampshire  F.  Ins.  Co.,  55  N.  H.  249;  Jefferson  Ins.  Co.  v.  Cotheal, 
7  Wend.  73,  22  Am.  Dec.  567;  Lewis  v.  Guardian  F.  &  L.  A.  Co., 
93  App.  Div.  157,  87  N.  Y.  Supp.  525,  181  N.  Y.  392,  106  Am.  St. 
Eep.  557,  74  N.  E.  224;  Phoenix  Ins.  Co.  v.  Omaha  L.  &  T.  Co.,  41 
Neb.  834,  60  N.  W.  133,  25  L.  E.  A.  679.  If  the  amount  due  is  less 
than  the  amount  recoverable  on  the  policy,  it  is  evident  either  that  a 
recovery  must  result  in  the  splitting  of  the  cause  of  action  against 
the  insurer,  or  allowing  the  recovery  to  be  for  the  whole  sum  and 
charging  the  mortgagee  or  trustee  for  the  amount  in  excess  of  the 
sum  due  him.  There  are  opinions  suggesting  that  the  action  of  the 
insurer  in  making  the  loss  payable  to  the  mortgagee  as  his  interest 
may  appear  is  a  consent  to  the  splitting  of  the  cause  of  action, 
and  hence  that  he  may  recover  for  his  interest,  leaving  the  insurer 
and  the  mortgagor  to  settle  the  balance  between  them,  and  author- 
ities maintaining  that  the  mortgagee  may  recover  the  whole  amount 
of  the  loss,  though  in  excess  of  his  interest  in  the  property;  but 
we  apprehend  the  better  rule  is,  that  the  mortgagee  cannot  maintain 
the  action  alone,  if  this  must  result  in  the  splitting  of  the  cause 
of  action  against  the  insurer:  Hartford  Ins.  Co.  v.  Davenport,  37 
Mich.  609;  Thatch  v.  Metropole  Ins.  Co.,  3  McCrary,  387,  11  Fed. 
29;  and  that,  in  such  case,  both  the  mortgagor  and  the  mortgagee 
must  be  made  parties  to  the  action,  and  if  either  will  not  join 
therein,  that  he  must  be  made  a  party  defendant:  Capital  City  Ins. 
Co.  V.  Jones,  128  Ala.  361,  86  Am.  St.  Eep.  152,  30  South.  674;  Home 
Ins.  Co.  V.  Oilman,  112  Ind.  7,  13  N.  E.  118;  Lasher  v.  Northwestern 
Nat.  Ins.  Co.,  18  Hun,  98. 

d-  The  Mortgage  Clause. 
1.  Statutes  and  Prescribed  Forms. — It  is  obvious  that  the  security 
afforded  to  the  mortgagee  when  a  policy  is  assigned  or  made  pay- 
able to  him  is  much  diminished  if  his  interest  is  left  subject  to  be 
defeated  by  breaches  of  condition  on  the  part  of  the  mortgagor  or 
of  any  other  person  acting  independently  of  the  mortgagee.  There- 
fore, two  forms  of  proceeding  have  resulted;  one  is  to  exempt  the 
mortgagee  from  the  conditions  not  written  in  or  attached  to  the 
policy,  and  the  other  is  to  attach  a  mortgage  clause  exempting  the 
mortgagee  from  all  conditions  not  specified  therein.  The  statutes  of 
Connecticut,  Louisiana,  Michigan,  Missouri,  New  Jersey,  New  York, 
North  Carolina,  North  Dakota,  Pennsylvania,  Ehode  Island,  and  Wis- 
consin, in  substance,  declare  that  if,  with  the  consent  of  the  insurer, 
an  interest  in  the  policy  exists  in  favor  of  a  mortgagee  or  any  other 
person,  except  the  insured,  having  an  interest  in  the  subject  of  the 
insurance,  the  conditions  contained  in  the  policy  shall  apply  in  like 
manner  expressed  in  such  provisions  and  conditions  of  insurance  re- 
lating to  such  interest  as  shall  be  written  upon,  attached  or  ap- 
pended to  the  policy:  1  Clement  on  Fire  Insurance,  pp.  31,  32. 
These  statutes  have  prescribed  a  standard  form  of  policy  in  which  a 
provision  of  this  purport  is  directed  to  be  inserted:  Clement  on  Fire 
Insurance,  pp.  474,  481,  487.  The  standard  forms  of  insurance  pol- 
icies prescribed  in  Maine,  MassachusettF,  Minnesota  and  New  Hamp- 
shire stipulate  that  if  the  policy  is  made  payable  to  the  mortgagee. 
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no  act  or  default  of  any  person  other  than  such  mortgagee,  or  his 
agent,  or  those  claiming  under  him,  shall  affect  his  right  to  recover 
in  case  of  loss.  Some  of  them  also  stipulate  that  he  must  pay  "ac- 
cording to  the  established  scale  of  rates  for  any  increase  of  risk  not 
paid  for  by  the  insured,"  and  assign  to  the  insurer  the  mortgage  and 
the  indebtedness  secured  thereby  on  being  paid  the  full  amount 
thereof:   1  Clement  on  Fire  Insurance,  pp.  33,  494,  497,  501,  504. 

2.  The  Usual  Form  of  the  Mortgage  Clause. — The  statutory  pro- 
visions hereinbefore  referred  to  and  the  stipulations  prescribed  for 
the  standard  form  of  policy  of  insurance  have  been  consolidated, 
with  some  additional  provisions,  into  a  mortgage  clause  in  general 
use,  styled  the  union  mortgage  clause,  substantially  as  follows: 

"Loss  or  damage,  if  any,   under  this   policy,  shall  be  payable  to 

as 
mortgagee,  [or  trustee],  as  interest  may  appear,  and  this  insurance, 
as  to  the  interest  of  the  mortgagee  [or  trustee]  only  therein,  shall 
not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  within  described  property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the  property,  nor  by  any 
change  in  the  title  or  ownership  of  the  property,  nor  by  the  occu- 
pation of  the  premises'  for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy;  Provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under  this  policy,  the  mort- 
gagee [or  trustee]  shall  on  demand  pay  the  same. 

"Provided  also,  that  the  mortgagee  [or  trustee]  shall  notify  this 
company  of  any  change  of  ownership  or  occupancy  or  increase  of 
hazard  which  shall  come  to  the  knowledge  of  said  mortgagee  [or 
trustee],  and,  unless  permitted  by  this  policy,  it  shall  be  noted 
thereon  and  the  mortgagee  [or  trustee]  shall,  on  demand,  pay  the 
premium  for  such  increased  hazard  for  the  term  of  the  use  thereof; 
otherwise  this  policy  shall  be  null  and  void. 

"This  company  reserves  the  right  to  cancel  this  policy  at  any  time 
as  provided  by  its  terms,  but  in  such  case  this  policy  shall  continue 
in  force  for  the  benefit  only  of  the  mortgagee  [or  trustee]  for  ten 
days  after  notice  to  the  mortgagee  [or  trustee]  of  such  cancellation 
and  shall  then  c^ase,  and  this  company  shall  have  the  right,  on  like 
notice,  to  cancel  this  agreement. 

"In  case  of  any  other  insurance  upon  the  within  described  prop- 
erty this  company  shall  not  be  liable  unuer  this  policy  for  a  greater 
proportion  of  any  loss  or  damage  sustained  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  of  insurance  on  said  property, 
issued  to  or  held  by  any  party  or  parties  having  an  insurable  inter- 
est  therein,  whether   as   owner,   mortgagee   or  otherwise. 

""Whenever  this  company  shall  pay  the  mortgagee  [or  trustee]  any 
sum  for  loss  or  damage  under  this  policy  and  shall  claim  that,  as 
to  the  mortgagor  or  owner,  no  liability  therefor  existed,  this  com- 
pany shall  to  the  extent  of  such  ■  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to  whom  such  payment 
shall  be  made,  under  all  securities  held  as  collateral  to  the  mortgage 
debt,  or  may  at  its  option  pay  to  the  mortgagee  [or  trustee]  the 
whole  principal  due  or  to  grow  due  on  the  mortgage  with  interest, 
and  shall  thereupon  receive  a  full  assignment  and  transfer  of  the 
mortgage  and  of  all  such  other  securities;  but  no  subrogation  shall 
impair  the  right  of  the  mortgagee  [or  trustee]  to  recover  the  full 
amount  of  claim." 
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other  forms  are  used  by  different  companies  and  in  different 
states,  having  substantially  the  same  provisions  as  the  above,  though 
sometimes  omitting  clauses  shown  in  the  foregoing  form,  or  adding 
clauses  not  appearing  therein.  See  Planters'  M.  I.  Assn.  v.  Southern 
Savings  F.  &  L.  Co.,  68  Ark.  8,  56  S.  W.  433,  where  the  clause  was 
as  follows: 

"Policy  No.  1,340,  in  the  name  of  B.  F.  Nance.  Loss,  if  any, 
payable  to  the  Southern  Savings  Fund  &  Loan  Co.  of  St.  Louis, 
Mo.,  mortgagee,  or  beneficiary  or  assigns  as  hereinafter  surviving. 
It  is  hereby  agreed  that  this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  property  insured, 
nor  by  the  occupation  of  the  premises  for  the  purposes  more  hazard- 
ous than  are  permitted  by  this  policy.  It  is  further  agreed  that  the 
mortgagee  or  trustee  shall  notify  said  company  of  any  change  of 
ownership  or  increase  of  hazard  which  shall  come  to  his  knowledge, 
and  that  every  increase  of  hazard  not  permitted  by  the  policy  to 
the  mortgagor  or  owner  shall  be  paid  for  by  the  mortgagee  or  trus- 
tee, on  reasonable  demand,  according  to  the  established  scale  of 
rates  for  the  use  of  such  increase  of  hazard  during  the  then  cur- 
rent year.  It  is  also  agreed  that  whenever  the  company  shall  pay 
the  mortgagee  or  trustee  a  sum  for  loss  under  this  policy,  and  shall 
claim  that  as  to  the  mortgagor  or  owner  no  liability  thereof  exist- 
ing, it  shall  at  once  be  legally  subrogated  to  all  the  rights  of  the 
mortgagee  or  trustee  under  all  the  securities  held  as  collateral  to 
the  mortgage  or  trust  debt  to  the  extent  of  such  payment,  or,  at  its 
option,  may  pay  to  the  mortgagee  or  trustee  the  whole  principal 
due  or  to  grow  due  on  the  mortgage  or  trust  deed,  with  interest, 
and  shall  thereon  receive  a  full  assignment  of  the  transfer  of  the 
mortgage  or  trust  deed,  and  all  other  securities  held  as'  collateral 
to  the  mortgage  or  trust  debt,  but  no  such  subrogation  shall  impair 
the  right  of  the  mortgagee  or  trustee  to  recover  the  full  amount  of 
his  claim.  The  foregoing  provisions  and  agreements  shall  take 
precedence  over  any  provision  or  condition  conflicting  therewith  and 
contained  in  said  policy.  This  clause  is  attached  to  and  made  a 
part  of  said  policy  from  the  2d  day  of  May,  1896." 

3.  General  Effect  of  the  Mortgage  Clause. — In  the  principal  case, 
the  mortgage  clause  is  said  not  to  be  a  new  contract  nor  an  as- 
signment of  the  policy  or  of  the  insurance:  Erie  B.  Co.  v.  Ohio 
Farmers'  Ins.  Co.,  81  Ohio  St.  1,  ante,  p.  735,  89  N.  E.  1065,  25  L. 
E.  A.,  N.  S.,  740.  Perhaps  all  this  is  technically  true,  and  still  the 
general  statement  is  misleading.  We  have  already  said  that  the 
loss  payable  clause  operates  like  an  assignment  of  the  policy  con- 
sented to  by  the  insurer.  The  mortgage  clause  does  more,  for  it, 
for  most  purposes,  exempts  the  mortgagee  or  assignee  from  the  con- 
sequences of  acts  or  omissions  of  the  assured,  which,  in  the  case  of 
an  assignment,  would  forfeit  the  policy  not  only  as  to  him,  but 
also  as  to  his  assignee.  In  one  of  the  earlier  cases  considering  the 
effect  of  this  clause  two  of  the  judges  delivered  separate  opinions, 
but  we  do  not  see  that  they  differ  substantially  on  this  question. 
One  of  them  said:  "The  legal  effect  of  the  mortgage  clause  was, 
that  the  defendant  agreed  that  in  case  of  loss  it  would  pay  the 
money  directly  to  the  mortgagees;  and  they  were  thus  recognized 
as  a  distinct  party  in  interest.  It  created  a  new  contract  from  that 
time  with  the  mortgagees,  the  terms  of  which  most  clearly  indicate 
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that  it  had  no  relation  to  the  application  of  the  condition  referred 
to.  The  insurance  had  been  to  the  owner,  and  the  additional  pro- 
visions, which  were  incorporated  in  the  policy  by  the  mortgage 
clause,  created  a  distinct  contract  with  the  mortgagees.  It  was 
an  independent  agreement  partaking  in  no  sense  of  the  character  of 
an  assignment  of  a  policy  of  insurance,  but  one  in  which  the  mort- 
gagees were  recognized  as  a  separate  party,  having  distinct  rights, 
and  entitled  to  receive  the  full  amount  of  insurance  money,  without 
any  regard  whatever  to  the  owner  of  the  property.  The  meaning 
of  the  word  'assured'  has  not  been  changed  by  the  addition  of  the 
mortgage  clause,  the  object  of  which  evidently  was  to  protect  the 
mortgagees  against  the  effect  of  the  provision  in  which  that  word 
is  employed.  The  interest  of  the  latter  was  distinct  and  separate 
when  this  change  in  the  policy  was  made,  and  the  intention  of  the 
parties  was,  beyond  question,  to  insure  the  plaintiffs  under  a  new 
contract.  Any  different  interpretation  would  lead  to  great  injustice, 
and  place  the  mortgagees  under  the  control  and  at  the  mercy  of 
the  owner,  by  changing  the  character  of  the  defendant's  liability, 
which  might  operate  to  prevent  the  indemnity  which  the  defendant 
intended  to  provide." 

The  other  judge  said:  "By  the  terms  of  the  mortgage  clause  at- 
tached to  the  policy  the  defendant  agreed  that  the  insurance,  as 
to  the  interest  of  the  mortgagee  only,  should  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner  of  the  property  insured, 
nor  by  the  occupation  of  the  premises  for  purposes  more  hazard- 
ous than  were  permitted  by  the  policy.  But  it  was  further  agreed, 
in  substance,  that  if  the  defendant  should  pay  the  mortgagee  any 
loss,  for  which  it  would  not  be  liable  to  the  mortgagor,  it  should 
be  subrogated  to  the  rights  of  the  mortgagee  under  all  securities 
for  the  mortgage  debt,  or  it  might  pay  the  amount  due  on  the  mort- 
gage and  take  an  assignment  thereof.  I  think  that  the  intent  of 
this  clause  was,  that  in  case,  by  reason  of  any  act  of  the  mortgagors 
or  owners,  the  company  should  have  a  defense  against  any  claim 
on  their  part  for  a  loss,  the  policy  should  nevertheless  protect  the  in- 
terest of  the  mortgagees,  and  operate  as  an  independent  insurance 
of  that  interest,  and  indemnify  them  against  loss  resulting  from 
fire,  without  regard  to  the  rights  of  the  mortgagors  under  the  pol- 
icy, and  that,  to  effectuate  that  intention,  we  should  hold  that,  as 
against  the  mortgagees,  the  defendant  cannot  set  up  any  defense 
based  upon  any  act  or  neglect  of  the  mortgagors,  whether  committed 
before  or  after  the  issuing  of  the  policy,  or  the  making  of  the  agree- 
ment between  the  company  and  the  mortgagees";  and  further,  "I 
think  the  intent  of  the  clause  was  to  make  the  policy  operative  as 
an  insurance  of  the  mortgagors  and  the  mortgagees  separately,  and 
to  give  the  mortgagees  the  same  benefit  as  if  they  had  taken  out  a 
separate  policy,  free  from  the  conditions  imposed  upon  the  owners, 
making  the  mortgagees  responsible  only  for  their  own  acts.  It  estab- 
lished a  privity  between  the  company  and  the  mortgagees,  and 
provided  that,  notwithstanding  that  the  insurance  might  be  invali- 
dated as  to  the  mortgagors,  it  should  nevertheless  protect  the  mort- 
gages; and,  as  a  consideration  for  this  undertaking,  it  was  stipulated 
that,  in  case  the  company  should  be  called  upon  to  pay  the  mort- 
gagees, under  circumstances  which  discharged  it  from  liability  to  the 
mortgagors,  it  should  be  indemnified  by  subrogation,  or  an  assign- 
Am.  St.  Rep.,  Vol.  135 — 18 
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ment  of  the  mortgage  and  all  securities  held  by  the  mortgagees  for 
the  mortgage  debt.  This  provision,  in  case  the  policy  were  invali- 
dated as  to  the  mortgagors,  made  it,  in  substance,  an  insurance- 
solely  of  the  interest  of  the  mortgagees,  by  direct  contract  with  them,, 
unaffected  by  any  questions  which  might  exist  between  the  company 
and  the  mortgagors.  The  same  consequences  would  follow,  pro  tanto, 
from  a  partial,  as  from  an  entire,  invalidation,  or  a  reduction  of  the 
policy  as  to  the  mortgagors":  Hastings  v.  Westchester  Ins.  Co.,  73- 
N.  Y.  141.  In  these  conclusions  all  the  courts  speaking  upon  the  sub- 
ject have  intended  to  concur:  Meriden  Sav.  Bank  v.  Home  M.  F.  Ins, 
Co.,  50  Conn.  396;  Glen  Falls  Ins.  Co.  v.  Porter,  44  Fla.  568,  33  South. 
473;  Hartford  Ins»  Co.  v.  Olcott,  97  111.  439;  Westchester  F.  Ins.  Co.. 
v.  Coverdale,  48  Kan.  446,  29  Pac.  682;  Dwelling-house  Ins.  Co.  v. 
Kansas  L.  &  T.  Co.,  5  Kan.  App.  137,  48  Pac.  891;  Union  Inst,  for 
Savings  v.  Phoenix  Ins.  Co.,  196  Mass.  230,  81  N.  E.  994,  14  L.  R.  A.^ 
N,  S.,  459,  13  Ann.  Cas.  433;  Phoenix  Ins.  Co.  v.  Omaha  etc.  Iron  Co., 
41  Neb.  834,  60  N.  W.  133,  25  L.  E.  A.  679;  State  Ins.  Co.  v.  New 
Hampshire  T.  Co.,  47  Neb.  62,  66  N.  W.  9,  1106;  Hare  v.  Headley,  54 
N.  J.  Eq.  545,  35  Atl.  445;  Eddy  v.  London  Assur.  Corp.,  143  N.  Y.  311, 
38  N.  E.  307,  25  L.  E.  A.  686;  Ormsby  v.  Phoenix  Ins.  Co.,  5  S.  D.  72,. 
58  N.  W.  301;  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  165,  12  C.  C.  A.  531, 
27  L.  E.  A.  614;  Insurance  Co.  of  New  Hampshire  v.  International  T.. 
Co.,  71  Fed.  88,  17  C.  C.  A.  616. 

It  is  not  material  that  the  mortgagee  did  not  know  of  the  issuing 
of  the  policy  when  it  issued,  nor  of  its  containing  a  mortgage  clause, 
if  the  policy  required  the  mortgagor  to  obtain  insurance  for  the 
benefit  of  the  mortgagee:  Palmer  Sav.  Bank  v.  Insurance  Co.  of  North 
America,  166  Mass.  189,  55  Am.  St.  Eep.  387,  44  N.  E.  211,  32  L. 
E.  A.  615.  So  that  the  mortgagor  cannot  avoid  the  effect  of  con- 
ditions of  the  mortgage  clause  operating  in  favor  of  the  assured  as,, 
for  instance,  the  provision  respecting  the  subrogation  of  the  insurer  to- 
the  mortgagee's  rights,  on  the  ground  that  the  mortgagor  did  not 
know  of  such  provision:  Hare  v.  Headley,  54  N.  J.  Eq.  545,  35  Atl.. 
445. 

4.  Consideration  for. — Undoubteclly,  if  the  mortgage  clause  is  at- 
tached at  the  issuing  of  the  policy,  no  new  or  additional  consideration 
is  necessary.  Furthermore,  if  the  policy  is  assigned  after  being 
issued,  and  the  assignment  is  consented  to  by  the  insurer,  a  new 
contract  arises  between  him  and  the  assignee  for  which  there  need 
be  no  new  consideration:  Wilson  v.  Hill,  3  Met.  (Mass.)  66.  The 
same  principle  prevails  when,  after  the  making  of  the  mortgage,  it 
is  assigned  as  collateral  security,  or  the  property  is  transferred  as 
security,  or  a  mortgage  is  given  thereon  and  the  insurer,  being  ap- 
plied to  for  that  purpose,  attaches  a  mortgage  clause.  This  is  deemed 
to  be  upon  a  new  and  sufficient  consideration  for  its  support,  though 
no  further  payment  is  made  to  the  insurer:  Planters'  M.  Assn.  v. 
Southern  S.  F.  &  L.  Co.,  68  Ark.  8,  56  S.  W.  443.  If,  however,  for 
some  reason,  the  policy  has  become  void,  it  is  not  revived  by  attach- 
ing the  mortgage  clause  without  the  payment  of  any  additional' 
premium  or  otherwise  giving  some  new  consideration.  In  this  case 
the  promise  contained  in  the  mortgage  clause  is  without  considera- 
tion, and  hence  not  enforceable:  Baldwin  v.  German  Ins.  Co.,  105 
Iowa,  379,  75  N.  W.  326;  Davis  v.  German- American  I.  Co.,  135  Mass. 
251;  Graham  v.  Fireman's  Ins.  Co.,  87  N.  Y.  69,  41  Am.  Eep.  348.  The 
authorities  discoverable  upon  this  subject  are  free  from  conflict.     Stilli 
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we  doubt  their  applicability  to  a  case  where  the  mortgagee  had 
made  a  loan  on  the  faith  of  the  security  supposed  to  result  from 
the  mortgage  and  the  mortgage  clause.  In  such  a  case,  at  least  when 
it  had  knowledge  of  the  cause  of  forfeiture,  the  insuring  company 
might  well  be  held  estopped  from  contesting  the  rights  of  the  mort- 
gagee, if,  to  his  prejudice,  he  had  changed  his  condition  in  reliance 
upon  the  mortgage  clause  and  the  supposed  continuance  of  valid 
insurance. 

5.  Conditions  not  Specially  Written  in  Any  Mortgage  Clause. — In 
subdivision  III,  d,  1,  we  spoke  of  sundry  statutes  declaring  that  if, 
with  the  consent  of  the  insurer,  an  interest  in  the  policy  appears  to 
exist  in  favor  of  a  mortgagee  or  other  person,  except  the  assured,  hav- 
ing an  interest  in  the  subject  of  the  insurance,  the  conditions  of  the 
policy  shall  apply  in  the  manner  expressed  in  such  conditions  and  pro- 
visions of  insurance  relating  to  such  insurance  as  shall  be  attached 
upon  or  printed  thereon,  and  we  showed  that  these  statutes  had  been 
in  substance  incorporated  in  standard  forms  of  policies  prescribed  in 
many  of  the  states.  Under  these  statutes  many  policies  containing  this 
form  have  issued,  sometimes  with  an  express  mortgage  clause  attached 
and  sometimes  not.  All  policies  contain  many  provisions  and  condi- 
tions apparently  intended  to  apply  to  the  insured  in  the  first  instance, 
and  the  question  is  then  presented,  what,  if  any,  of  these  conditions 
and  provisions  apply  against  the  mortgagee  and  preclude  his  recovery 
if  they,  or  any  of  them,  have  been  violated.  The  answer  to  this  ques- 
tion given  by  the  majority  of  the  adjudications  involving  it  is  to  the 
effect  that  no  condition  or  provision  applies  against  the  mortgagee  un- 
less written  in  the  mortgage  clause  or  in  the  indorsement  or  memo- 
randum which  makes  the  policy  apply  to  the  mortgagee  as  his  interest 
may  appear.  All  conditions  not  so  written  must  be  considered  as  ap- 
plying against  the  insurer  only.  In  one  of  the  most  recent  cases  in 
which  this  question  was  presented  it  appeared  that  a  change  of  owner- 
ship had  taken  place  after  the  issuing  of  the  policy,  which,  as  against 
the  assured,  made  it  void,  and  the  claim  was  presented  that  the  policy 
had  become  void  as  to  the  mortgagee  also.  The  court  said:  "The 
policy  contained  a  paragraph  declaring  that  it  should  be  void  upon  the 
happening  of  either  one  of  a  large  number  of  conditions,  among  which 
was  that  it  should  be  void  if,  without  an  agreement  by  the  company 
indorsed  on  or  added  to  the  policy,  'any  change,  other  than  by  the 
death  of  an  insured,  take  place  in  the  interest,  title,  or  possession  of 
the  subject  of  insurance,  whether  by  legal  process  or  judgment,  or 
voluntary  act  of  the  insured,  or  otherwise.'  Following  this  para- 
graph, after  several  other  intervening  paragraphs  relating  to  other 
matters,  the  following  clause,  called  for  convenience  the  'mortgage 
clause,'  was  inserted:  'If,  with  the  consent  of  this  company,  an  interest 
under  this  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  person 
or  corporation  having  an  interest  in  the  subject  of  insurance  other 
than  the  interest  of  the  insured  as  described  herein,  the  conditions 
hereinbefore  contained  shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relating  to  such  interest  as  shall 
be  written  upon,  attached,  or  appended  hereto.'  At  the  close  of  the 
policy  appeared  this  clause:  'This  policy  is  made  and  accepted  subject 
to  the  foregoing  stipulations  and  conditions,  together  with  such  other 
provisions,  agreements,  or   conditions   as  may   be   indorsed    hereon   or 

added  hereto Nor  shall  any  privilege  or  permission  affecting  the 

insurance  under  this  policy  exist  or  be  claimed  by  the  insured  unless 
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so  written  or  attached.'  It  appeared  from  the  complaint  that  after 
the  policy  was  issued  and  the  deed  of  trust  executed,  and  before  the 
loss  occurred,  the  title  to  the  property  had  been  transferred  from 
Barrett  to  one  J.  F.  Sanborn,  and  that  no  agreement  that  it  should 
be  so  transferred  was  indorsed  on  the  policy  or  executed  by  the  de- 
fendant. Upon  this  it  is  claimed  that  the  policy  was  avoided  by  the 
transfer  without  consent  of  the  company The  question  for  de- 
cision is,  therefore,  whether  or  not  the  clause  above  quoted,  referring 
to  an  interest  in  favor  of  third  persons,  operates  to  change  this  rule. 
We  think  it  must  be  so  considered.  It  is  well  established  that  condi- 
tions which  provide  for  a  forfeiture  of  the  interest  of  the  assured 
or  other  persons  claiming  under  the  policy  are  to  be  strictly  construed 
against  the  insurance  company,  and  if  there  is  any  ambiguity  in  a 
policy  which  may  reasonably  be  solved  by  either  one  of  two  construc- 
tions, that  interpretation  shall  be  adopted  which  is  the  most  favorable 
to  the  assured,  or,  in  this  particular  case,  to  the  beneficiary  in  the 
deed  of  trust.  It  is  evident  from  the  insertion  of  this  clause  in  the 
policy  that  the  parties  thereto  contemplated  that  the  assured  might 
thereafter  mortgage  or  hypothecate  the  property,  and  thereby  create 
an  interest  in  the  policy  in  favor  of  the  creditor  for  his  better  se- 
curity. The  mortgage  clause  was  manifestly  inserted  to  facilitate 
such  a  transaction.  It  must  be  considered  as  having  been  directed 
toward  such  anticipated  creditor  of  the  assured,  and  as  having  been 
made  for  his  benefit.  The  provision  that,  in  the  event  of  the  exist- 
ence of  such  an  interest  in  favor  of  the  third  person,  'the  conditions 
hereinbefore  contained  shall  apply  in  the  manner  expressed  in  such 
provisions  of  insurance  relating  to  such  interest  as  shall  be  written 
upon,  attached  or  appended  hereto,'  was  intended  to  have  the  effect 
of  preventing  the  conditions  previously  mentioned  in  the  policy  from 
applying  to  such  interest,  unless  the  conditions  should  be  written 
upon,  attached  or  appended  to  the  policy.  No  other  reasonable  mean- 
ing can  be  given  to  the  language.  It  would  not  be  necessary  to  write 
them  out  in  full  in  the  policy,  which  would  be  practically  impossible. 
A  few  words  making  the  provisions,  or  certain  of  them,  as  was  de- 
sired, applicable  to  the  other  interest  could  readily  be  inserted  in 
the  slip  containing  what  is  called  the  loss  payable  clause  attached  to 
the  policy.  Even,  however,  if  it  should  be  considered  necessary  to 
attach  the  conditions  in  full,  it  could  be  done  without  inconvenience 
by  simply  printing  them  in  the  attached  slip":  Welch  v.  British  A. 
I.  Co.,  148  Cal.  223,  113  Am.  St.  Eep.  223,  82  Pac.  964,  7  Ann.  Cas. 
396.  These  conclusions  are  supported  by  Queen  Ins.  Co.  v.  Dearborn 
S.  L.  &  B.  Assn.,  175  111.  115,  51  N.  E.  717;  Christenson  v.  Fidelity 
Ins.  Co.,  117  Iowa,  77,  94  Am.  St.  Rep.  286,  90  N.  W.  495;  East  v. 
New  Orleans  Ins.  Assn.,  76  Miss.  697,  26  South,  691;  Senor  v.  West- 
ern M.  M.  F.  I.  Co.,  181  Mo.  104,  79  S.  W.  687;  Oakland  H.  Ins.  Co. 
V.  Bank  of  Commerce,  47  Neb.  717,  58  Am.  St.  Rep.  663,  66  N.  W. 
646,  36  L.  R.  A.  673;  Edge  v.  St.  Paul  F.  &  M.  Co.,  20  S.  D.  190,  105 
N.  W.  281;  Boyd  v.  Thuringa  Ins.  Co.,  25  Wash.  447,  65  Pac.  785, 
55  L.  R.  A.  165;  but  are  inconsistent  with  Franklin  Ins.  Co.  v.  Wolff, 
23  Ind.  App.  549,  54  N,  E.  772;  Ritchie  Co.  Bank  v.  Fireman's  Ins. 
Co.,  55  W.  Va.  261,  47  S.  E.  94;  Delaware  Ins.  Co.  v.  Greer,  120  Fed. 
916,  57  C.  C.  A.  188,  61  L.  R.  A.  137;  Vancouver  N.  B.  v.  Law  Union 
C.  I.  Co.,  153  Fed.  440;  Brecht  v.  Law  Union  C.  I.  Co.,  160  Fed. 
.399,  87  C.  C.  A.  351,  18  L.  R.  A.,  N.  S.,  197;  and  the  principal  case, 
ante,  p.  735. 
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6.    Application  of  the  Mortgage  Clause  to  Sundry  Conditions. 

A.  Conditions  Against  Changes  in  the  Title. — In  the  remaining  part 
of  our  note  we  shall  group  togc+her  cases  arising  under  the  mortgage 
clause  and  cases  under  statutes  and  forms  of  standard  policies  con- 
sidered in  ante,  III,  d,  1,  5,  as  their  legal  eflfect  is  apparently  the 
same,  except  when  the  mortgage  clause  contains  some  express  limita- 
tion or  condition  not  existing  under  such  statutes  and  forms  of  policy. 
As  insurance  is  generally  regarded  as  a  personal  contract  between 
the  insurer  and  the  insured,  if  the  latter  transfers  the  property,  he 
can  no  longer  suffer  from  its  loss  and  has  no  reason  to  be  indemnified 
therefor.  Furthermore,  to  make  his  grantee  a  party  to  the  policy  is 
to  substitute,  for  the  person  selected  by  the  insurer,  another  person 
who,  for  good  reason,  the  insurer  might  have  been  unwilling  to  in- 
demnify for  the  destruction  of  the  property  by  the  peril  insured 
against.  Nevertheless,  the  transfer  of  the  subject  of  the  insurance 
does  not  defeat  the  claim  of  the  mortgagee,  unless  the  condition 
against  such  transfer  may  be  found  in  the  mortgage  clause:  Whitney 
V.  American  Ins,  Co.  (Cal.),  56  Pac.  50;  Welch  v.  British  A.  Ins.  Co., 
148  Cal.  223,  113  Am.  St.  Rep.  223,  82  Pac.  964,  7  Ann.  Cas.  396; 
Whitney  v.  Burkhart,  178  Mass.  535,  86  Am.  St.  Rep.  563,  60  N.  E. 
1,  52  L.  B.  A.  783;  Union  Inst,  for  Savings  v.  Phoenix  Ins.  Co.,  196 
Mass.  230,  81  N.  E.  994,  14  L.  R.  A.,  N.  S.,  459,  13  Ann.  Cas.  433; 
Breeyear  v.  Rockingham  F.  M.  F.  Ins.  Co.,  71  N.  H.  445,  52  Atl.  860; 
Smith  V.  Union  Ins.  Co.,  25  R.  I.  260,  105  Am.  St.  Rep.  882,  55  Atl. 
715;   Edge  v.  St.  Paul  F.  &  M.  Ins.  Co.,  20  S.  D.  190,  105  N.  W.  281. 

B.  Failure  to  Correctly  State  the  Title. — The  principle  stated  in 
the  preceding  subdivision  applies  to  transfers  made  before  as  well  as 
after  the  issuing  of  the  policy.  The  mortgagee  is  entitled  to  recover 
though  the  interest  of  the  assured  is  incorrectly  stated,  and  though 
he  has  no  insurable  interest  whatever.  The  mortgagee  clause  for  this 
purpose  may  be  regarded  as  though  it  were  a  separate  and  inde- 
pendent contract  of  insurance  between  the  mortgagee  and  the  insurer 
and  hence  as  not  affected  by  the  condition  of  the  title  of  the  insured 
providing  the  mortgagee  has  an  insurable  interest:  Magoun  v.  Fire 
man's  F.  Ins.  Co.,  86  Minn.  486,  91  Am.  St.  Rep.  370,  91  N.  W.  5 
Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  743,  58  Am.  St.  Rep.  719,  67 
N.  W.  774;  Smith  v.  Union  Ins.  Co.,  25  R.  I.  260,  105  Am.  St.  Rep. 
882,  55  Atl.  715;  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  165,  12  C.  C. 
A.  531,  27  L.  R.  A.  614. 

C.  Conditions  Against  Misrepresentation. — The  provisions  of  the 
mortgagee  clause  appear  to  furnish  the  mortgagee  immunity  against 
misrepresentation  or  concealment  on  the  part  of  the  owner  or  mort- 
gagor as  well  as  against  any  other  of  his  acts  or  omissions.  That 
such  is  the  case  we  cannot  doubt  (North  British  &  M.  Ins.  Co.  v. 
Bohn,  49  Neb.  572,  68  N.  W.  942),  though  there  are  decisions  and 
opinions  conceding  it  reluctantly  or  not  at  all.  We  think  they  are 
applicable  only  when  the  misrepresentation  or  concealment  complained 
of  must  be  regarded  as  the  act  of  the  mortgagee  and  as  taking  ])lace 
with  his  knowledge:  Hanover  F.  Ins.  Co.  v.  National  Exchange  Bank 
(Tex.  Civ.  App.),  34  S.  W,  333;  American  Cent.  Ins.  Co.  v.  Cowan 
(Tex.  Civ.  App.),  34  S.  W.  460. 

D.  Conditions  Against  Other  Insurance. — Usually  insurance  pol- 
icies contain  conditions  making  them  void  if  additional  insurance  is 
effected,  not  consented  to  by  the  insurer,  and  the  consent  expressed 
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in  the  manner  stated  in  the  policy.  If,  after  the  policy  is  issued, 
additional  insurance  is  effected  in  the  name  of  the  mortgagor  and 
the  loss  made  payable  to  the  mortgagee  as  his  interest  may  appear, 
this  is  commonly  regarded  as  though  the  policy  had  issued  in  the 
name  of  the  mortgagee,  and  it  is  hence  declared  not  to  be  a  breach 
of  the  condition,  because  it  is  not  an  insurance  of  the  same  interest: 
Cameron  v.  Home  Ins.  Co.,  49  La.  Ann.  1367,  22  South.  387. 
At  all  events,  if  the  policy  is  effected  by  the  mortgagor  without  the 
knowledge  or  procurement  of  the  mortgagee,  the  latter  is  protected 
against  the  breach  of  condition,  and  his  recovery  cannot  be  defeated 
nor  diminished  by  proof  of  the  further  mortgaging:  Hardy  v.  Lan- 
cashire Ins.  Co.,  166  Mass.  210,  55  Am.  St.  Eep.  395,  44  N.  E.  209,  33 
L.  E.  A.  241;  Hanover  Ins.  Co.  v.  Bohn,  48  Neb.  743,  58  Am.  St.  Eep. 
719,  67  N.  W.  774;  Hartford  F.  I.  Co.  v.  Williams,  63  Fed.  925,  11  C. 
C.  A.  503;  but  it  is  sometimes  said  that  the  mortgagee  is  within  the 
provision  or  condition  of  the  policy  respecting  pro-rating  when  two  or 
more  insurers  are  liable  for  the  same  loss:  Mutual  F.  Ins.  Co.  v.  Alvord, 
61  Fed.  752,  9  C.  C.  A.  623. 

E.  Conditions  Respecting  Notice  or  Proof  of  Loss. — Where  notice 
of  the  loss  is  required  of  the  assured,  it  may  be  given  by  the  mort- 
gagee; Union  Inst,  for  Savings  v.  Phoenix  Ins.  Co.,  196  Mass.  230,  81 
N.  E.  994,  14  L.  R.  A.,  N.  S.,  459,  13  Ann.  Cas.  433;  Watertown  F. 
Ins.  Co.  V.  Grover  &  Baker  S.  M.  Co.,  41  Mich.  131,  32  Am.  Eep.  146, 
1  N.  W.  961.  What  are  the  consequences  as  to  him  of  the  entire 
failure  to  give  any  notice  on  his  part  and  on  the  part  of  the  insurer, 
we  have  not  seen  discussed.  The  same  principle  should  apply  as  to 
proofs  of  loss,  but  as  to  these  proofs  the  decisions  are  irreconcilable. 
Doubtless  the  mortgagor  cannot  defeat  the  mortgagee's  right  to  re- 
cover by  a  refusal  to  make  proofs  of  loss.  The  latter  may  make  them 
as  best  he  can:  Graham  v.  Firemen's  Ins.  Co.,  8  Daly,  421.  Indeed, 
it  has  been  held  that  he  may  proceed  in  entire  disregard  of  the  con- 
dition respecting  proofs  of  loss  (Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
568,  33  South.  473;  Dwelling-house  Ins.  Co.  v.  Kansas  L.  &  T.  Co.,  5 
Kan.  App.  137,  48  Pac.  891;  Adams  v.  Farmers'  M.  Ins.  Co.,  115  Mo. 
App.  21,  90  S.  W,  747),  but  we  think  the  authorities  slightly  prepon- 
derate in  the  opposite  direction,  and  require  him  within  a  reasonable 
time  to  furnish  proofs  of  loss  to  the  best  of  his  ability:  Southern 
Home  B.  &  L.  Assn.  v.  Home  Ins.  Co.,  94  Ga.  167,  47  Am.  St.  Rep.  147, 
21  S.  E.  375,  27  L.  R.  A.  844;  Nickerson  v.  Nickerson,  80  Me.  100,  12 
Atl.  880;  Union  Inst,  for  Savings  v.  Phoenix  Ins.  Co.,  196  Mass.  230, 
81  X.  E.  994,  14  L.  R.  A.,  N.  S.,  459,  13  Ann.  Cas.  433;  Lombard  In- 
vest. Co.  V.  Dwelling-house  Ins.  Co.,  62  Mo.  App.  315. 

F.  Conditions  Against  Foreclosure  Proceedings. — The  claim  has 
been  made  tliat  if  a  judgment  in  foreclosure  has  been  recovered  and 
a  sale  made  thereunder  to  the  mortgagee,  he  no  longer  has  an  insur- 
able interest  in  the  property  as  mortgagee,  and  hence  that  there  can 
be  no  recovery  by  him  in  such  capacity.  To  this,  the  answer  was 
given,  that  until  the  expiration  of  the  time  for  redemption,  there  had 
been  no  foreclosure  in  contemplation  of  law,  and  therefore  that  he 
was  still  entitled  to  recover  as  mortgagee:  National  Bank  v.  Union 
Ins.  Co.,  88  Cal.  497,  22  Am.  St.  Rep.  324,  26  Pac.  509.  The  more 
serious  question  is  presented  when  there  has  been  a  foreclosure,  and 
tbe  policy  contains  a  condition  making  it  void  if  any  foreclosure  pro- 
ceedings are  instituted  and  notice  thereof  is  not  given  to  the  insurer. 
The  answer  to  this  question  must  be  regarded  as  still  in  doubt.     The 
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few  decisions  relating  to  it  appear  to  wholly  relieve  the  mortgagee 
from  the  condition  unless  it  is  made  part  of  the  mortgagee  clause  or 
the  memorandum  making  the  loss  payable  to  the  mortgagee,  where 
the  policy  in  question  is  in  the  standard  form:  Christensen  v.  Fidelity 
Ins.  Co.,  117  Iowa,  77,  94  Am.  St.  Eep.  286,  90  N.  W.  295;  Lancashire 
F.  Ins.  Co.  V.  Boardman,  58  Kan.  339,  62  Am.  St.  Eep.  621,  49  Pac.  92. 
And  here  it  is  quite  proper  to  suggest  that  neither  the  mortgagee 
clause  nor  any  other  form  of  insuring  can  adequately  protect  the  mort- 
gagee unless  he  can  foreclose  his  mortgage  and  become  the  purchaser 
•of  the  property  without  forfeiting  his  insurance. 

G.  Conditions  Against  Assignment  of  the  Policy.  —  Conditions 
against  the  assignment  of  the  policy  must  fail  to  affect  the  rights  of 
the  mortgagee  when  he  has  not  participated  in  them,  and  the  mort- 
gagee clause  or  the  statutes  under  which  the  policy  issued  relieves 
him  from  the  consequences  of  the  acts  or  omissions  of  the  mortgagor. 
If  the  mortgagee  undertakes  to  assign  his  interest  in  the  property  or 
the  insurance,  but  the  mortgagor  remains  the  owner  of  the  property, 
there  has  been  no  attempted  assignment  of  his  interest,  and  hence  no 
act  involving  a  forfeiture  even  as  to  him:  Whitney  v.  Burkhart,  178 
Mass.  535,  88  Am.  St.  Eep.  503,  60  N.  E.  1,  52  L.  E.  A.  788;  Breeyear 
V.  Eockingham  F.  M.  F.  Ins.  Co.,  71  N.  H.  445,  52  Atl.  860. 

7.  Breaches  of  Condition  Known  to  the  Mortgagee  and  of  Which 
He  Fails  to  Give  Notice. — The  mortgagee  may,  at  the  issuing  to  him 
of  the  mortgagee  clause  or  of  the  policy  of  which  it  is  impliedly  a 
part,  know  of  acts  or  omissions  on  account  of  which  the  policy  is  in- 
effective in  favor  of  the  mortgagor,  and,  in  some  instances,  such  acts 
or  omissions  may  be  due  to  the  act  or  fault  of  the  mortgagee.  In  all 
such  cases  the  condition  of  the  policy  is  effective  against  him,  and  pre- 
vents his  recovery:  Cole  v.  Germania  Ins.  Co.,  99  N.  Y.  36,  1  N.  E.  38; 
Genessoe  F.  P.  L.  &  L.  Assn.  v.  United  States  F.  Ins.  Co.,  16  App.  Div. 
587,  44  N.  Y.  Supp.  979.  "When  the  mortgage  clause  stipulates  that 
the  mortgagee  shall  give  notice  of  the  occurrence  of  certain  acts  spec- 
ified therein,  as  of  the  change  of  title  or  ownership  of  the  increase 
of  hazard,  his  failure  to  comply  with  such  stipulation  forfeits  his  right 
of  recovery:  Continental  Ins.  Co.  v.  Anderson,  107  Ga.  541,  33  S.  E. 
887;  Gasner  v.  Metropolitan  Ins.  Co.,  13  Minn.  483;  Ormsby  v.  Phenix 
Ins.  Co.,  5  S.  D.  72,  58  N.  W.  301. 

8.  Fixing  the  Amount  of  the  Loss. — In  nearly  and  perhaps  in  all 
■of  the  forms  of  policies  of  insurance  in  use  in  the  United  States 
are  provisions  to  the  effect  that  in  the  event  of  the  failure  of  the 
insurer  and  the  insured  to  agree  upon  the  amount  of  the  loss,  it  must 
be  fixed  by  arbitration  in  the  mode  therein  specified.  Under  such 
provisions  two  questions  affecting  the  mortgagee  will  be  presented: 
First,  is  he  bound  by  these  conditions,  so  that  an  arbitration  is  a 
■condition  precedent  to  his  right  of  recovery,  and  if  so,  is  he  bound  by 
an  award  where  he  did  not  participate,  nor  have  any  opportunity  to 
participate,  therein  nor  in  the  appointment  of  the  arbitrators?  Prob- 
ably the  answer  which  will  be  finally  made  to  these  questions  is, 
that  the  arbitration,  unless  there  is'  some  excuse  for  not  having  it 
made,  is  necessary  to  the  completion  of  any  cause  of  action  against 
the  insurer,  whether  by  the  insured  or  by  his  mortgagee:  Union  Inst, 
for  Savings  v.  Phoenix  Ins.  Co.,  196  Mass.  230,  81  N.  E.  994,  14  L. 
E,  A.,  N.  S.,  459,  13  Ann.  Cas.  433;  but  this  is  disputed  in  Eeed  v. 
Fireman's  Fund  Ins.  Go.  (N.  J.  Eq.),  69  Atl.  724.     None  of  the  de- 
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cisions  leave  the  mortgagee  without  remedy,  for  they,  in  effect, 
entitle  him  to  appoint  an  arbitrator  if  the  mortgagor  does  not.  Ac- 
cording to  the  principal  case,  the  insurer  and  the  insured  may  pro- 
ceed to  choose  arbitrators,  submit  the  amount  of  loss  to  them  and 
obtain  a  decision  fixing  it,  though  the  mortgagee  does  not  join  in  the 
selection  of  the  arbitrators,  nor  have  any  part  in  the  arbitration,  nor 
any  knowledge  that  it  was  proceeding:  Erie  Brewing  Co.  v.  Ohio 
Farmers'  Ins.  Co.,  81  Ohio  St.  1,  ante,  p.  735,  89  N.  E.  1065,  25  L. 
E.  A.,  N.  S.,  740.  This  is  unquestionably  contrary  to  all  other 
decisions  upon  the  subject,  and  not  consistent  with  the  terms  of  the 
mortgagee  clause  is  construed  by  the  other  courts.  Their  decisions 
refuse  to  bind  the  mortgagee  by  any  arbitration  unless  by  arbitrators 
in  whose  appointment  he  shared,  or  at  least,  had  an  opportunity  to 
share:  Hartford  Ins.  Co.  v.  Olcott,  97  111.  439;  Bergman  v.  Commercial 
Union  A.  Co.,  92  Ky.  494,  18  S.  W.  122,  15  L.  E.  A.  270;  Georgia 
Home  Ins.  Co.  v.  Stein,  72  Miss.  943,  18  South.  414;  Hall  v.  Fire 
Assn.,  64  N.  H.  405,  13  Atl.  648;  Brown  v.  Eoger  Williams  I.  Co.,  5 

E.  I.  394.  The  rule  is  apparently  otherwise  where  there  is  nothing 
equivalent  to  a  mortgagee  clause  and  the  mortgagee  is  not  entitled 
to  the  whole  of  the  insurance:  Collinsville  Sav.  Soc.  v.  Boston  Ins. 
Co.,  77  Conn.  676,  60  Atl.  647,  69  L.  E.  A.  924;  Chandos  v.  American 

F.  I.  Co.,  84  Wis.  184,  54  N.  W.  390,  19  L.  E.  A.  321. 

9.  Adjustment  of  the  Loss  by  the  Insurer  and  the  Insured  and 
Releases  Given  by  the  Latter. — There  is  no  doubt  that  the  mortgagee 
clause  so  far  constitutes  an  independent  contract  between  the  insurer 
and  the  mortgagee  that  the  rights  of  the  latter  cannot  be  prejudiced 
by  any  release  granted  by  the  mortgagor,  nor  by  any  adjustment  of 
the  amount  of  the  loss  made  by  him  or  the  insurer:  Scottish  Union 
&  N.  Ins.  Co.  V.  Field,  18  Colo.  App.  68,  70  Pax;.  149;  Harrington  v. 
Fitchburg  M.  F.  Ins.  Co.,  124  Mass.  126;  Hathaway  v.  Orient  Ins. 
Co.,  134  N.  Y,  409,  32  N.  E.  40,  17  L.  E.  A.  514;  Leslie  v.  Fireman's 
Ins.  Co.,  60  Misc.  Eep.  558,  112  N.  Y.  Supp.  496;  Panhandle  N.  B. 
V.  Security  Co.,  18  Tex.  Civ.  App.  96,  44  S.  W.  15. 

10.  Actions  upon,  by  Whom  Maintainable. — From  the  principle 
hereinbefore  so  often  stated,  that  the  mortgagee  clause  gives  the 
mortgagee  an  interest  in  the  insurance  beyond  the  control  of  the 
mortgagor  and  not  to  be  defeated  by  his  act  or  omission,  it  neces- 
sarily follows  that  the  mortgagee  has  a  cause  of  action  which  may  be 
asserted  by  a  suit  in  his  own  name,  and  to  which  the  mortgagor  is 
not  a  necessary  party,  for  the  purpose  of  recovering  whatever  the 
mortgagee  is  entitled  to  under  such  clause:  Westchester  Ins.  Co.  v. 
Coverdale,  48  Kan.  446,  29  Pac.  682;  Palmer  Sav.  Bank  v.  Insurance 
Co.  of  North  America,  166  Mass.  189,  55  Am.  St.  Eep.  397,  44  N. 
E.  211,  32  L.  E.  A.  615;  Smith  v.  Union  Ins.  Co.,  25  E.  I.  260,  105 
Am.  St.  Eep.  882,  55  Atl.  715;  Panhandle  N.  B.  v.  Security  Co.,  18 
Tex.  Civ.  App.  96,  44  S.  W.  15.  The  time  within  which  an  action 
must  be  brought  is,  however,  controlled  by  the  terms  of  the  policy, 
and  if  it  prohibits  the  maintenance  of  an  action  commenced  more 
than  twelve  months  after  the  loss  occurred,  the  mortgagee  must  bring 
his  suit  within  that  time:  American  B.  &  L.  Assn.  v.  Farmers^  Ins. 
Co.,  11  Wash.  619,  40  Pac.  125. 
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PROMISSORY  NOTES — Consideration,  Burden  of  Proof  Re- 
specting.— When,  in  an  action  upon  a  promissory  note,  consideration 
is  denied  in  the  answer,  there  is  an  issue  made  upon  that  point,  on 
which  the  plaintiff  has  the  burden  of  proof  to  show  by  a  preponder- 
ance of  the  whole  evidence  that  a  sufficient  consideration  existed, 
(pp.  761,  762.) 

Blandin,  Rice  &  Ginn,  for  the  plaintiff  in  error. 
Kerruish  &  Kerruish,  for  the  defendant  in  error. 

*^^  DAVIS,  J.  The  defendant  in  error  sued  to  recover 
on  four  promissory  notes.  One  of  the  defenses  thereto  was 
want  of  consideration.  On  the  trial  and  before  the  argument 
to  the  jury,  the  defendant  below,  plaintiff  in  error  here,  asked 
the  court  to  charge  the  jury  that  the  burden  of  proof  was 
upon  the  plaintiff  to  satisfy  the  jury  by  a  preponderance  of 
the  evidence  that  the  notes  were  given  for  a  valuable  consid- 
eration ;  that  such  burden  did  not  shift  to  or  upon  the  defend- 
ant at  any  stage  of  the  case ;  and  that,  although  the 
presumption  is  that  the  notes  were  given  upon  a  sufficient 
consideration,  yet  when  other  evidence  on  that  subject  is 
offered  by  the  defendant,  the  burden  is  on  the  plaintiff  to 
satisf}^  the  jury  upon  all  of  the  evidence  that  there  was  a  con- 
sideration for  the  notes.  The  court  refused  to  so  instruct 
the  jury,  and,  after  the  argument,  instructed  the  jury  as 
follows:  "The  law  presumes  the  existence  of  a  consideration 
for  a  promissory  note,  and  this  presumption  continues  until 

it  is  shown  that  there  was  none The  defendant  in  this 

action,  in  addition  to  the- denial  of  the  execution  and  ^^'^  de- 
livery of  the  notes  in  question,  charges  that  said  notes  are 
wholly  without  consideration.  Upon  the  issues  of  the  absence 
or  want  of  consideration,  the  burden  of  showing  this  is  on  the 
defendant.  He  mus1>  show  by  a  preponderance  of  the  evi- 
dence that  the  notes  in  question  were  wdthout  consideration." 
The  verdict  and  judgment  were  for  the  plaintiff,  and  the 
judgment  in  the  court  of  common  pleas  was  affirmed  by  the 
circuit  court.  It  appears  to  us  that  these  facts  disclose  an 
error  of  sufficient  gravity  to  require  the  reversal  of  the  judg- 
ment below. 

The  weight  of  the  evidence,  or,  as  it  is  otherwise  expressed, 
the  preponderance  of  the  evidence,  may  vary  from  side  to  side 
as  a  trial  progresses;  but  the  burden,  which  rests  upon  the 
plaintiff,  to  establish  the  material  averments  of  his  cause  of 
action  by  the  preponderance  of  all  the  evidence  never  shifts. 
The  party  who  maintains  the  affirmative  of  an  issue  carries 
the  burden  of  proof  through  the  whole  case,  although  he  may 


762  135  American  State  Eeports.  [Ohio, 

be  aided  by  such  a  rebuttable  presumption  of  law,  or  such 
facts,  as  would  prima  facie  support  his  contention.  His  op- 
ponent need  do  no  more  than  counter-balance  the  presump- 
tion or  prima  facie  case.  It  is  not  necessary  that  the  petition 
should  in  terms  contain  the  averment  that  the  note  was  based 
on  a  valuable  consideration,  because  that  is  presumed;  but 
when  consideration  is  denied  in  the  answer,  there  is  an  issue 
made  upon  that  point,  on  which  the  plaintiff  has  the  affirma- 
tive, and  the  presumption  being  prima  facie  only,  and  not 
conclusive,  the  burden  of  proof  necessarily  rests  upon  the 
plaintiff  to  show  a  consideration  by  a  preponderance  of  the 
^^*  whole  evidence  given  on  the  trial  of  the  issue.  The  rea- 
son of  the  rule,  and  some  of  the  authorities  which  support  it, 
are  fully  shown  in  Klunk  v.  Hocking  Valley  Ky.,  74  Ohio  St. 
125,  77  X.  E.  752.  It  would  be  easy  to  amplify  the  citation 
of  authorities  (for  example,  see  cases  cited  in  4  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  200,  note  2 ;  Hurley  v.  West  End  Ry. 
Co.,  180  Mass.  370,  62  N.  E.  263;  Limerick  Nat.  Bank  v. 
Adams,  70  Vt.  132,  40  Atl.  166;  Kenny  v.  Walker,  29  Or. 
41,  44  Pac.  501;  Owens  v.  Snell,  29  Or.  483,  44  Pac.  827; 
16  Cyc.  932-934),  but  it  would  not  clarify  the  proposition  to 
any  extent.  Indeed,  it  is  not  believed  that  the  courts  below 
would  have  fallen  into  this  error  but  for  a  misconstruction 
of  Dalrymple  v.  Wyker,  60  Ohio  St.  108,  53  N.  E.  713. 

There  were  only  two  questions  considered  in  that  case. 
The  first  one  was,  whether  the  defense  of  want  of  considera- 
tion, as  it  was  there  pleaded,  was  good  against  a  demurrer. 
This  court  held  that  it  was  not.  But  the  case  having  been 
heard  on  evidence,  the  court  proceeded  to  the  second  question, 
namely,  whether  the  evidence  adduced  by  the  defendant  was 
sufficient  to  overcome  the  presumption  of  a  valuable  considera- 
tion; and  this  was  the  conclusion  of  the  court:  "The  evi- 
dence, then,  does  not  overcome  the  presumption  of  a 
consideration  arising  from  the  giving  of  the  note.  In  other 
words,  to  say  the  least,  the  evidence  leaves  the  case  in  as  much 
uncertainty  as  to  whether  there  was,  as  to  whether  there  was 
not,  a  consideration  sufficient  in  law  to  support  the  note,  and, 
consequently,  the  note  with  the  presumption  in  its  favor  must 
prevail."  It  must  be  obvious,  therefore,  that  the  question 
involved  in  the  case  at  bar  was  not  raised  by  the  record  in 
Dalrymple  ^^^  v.  Wyker,  and  was  not  considered  by  the 
court;  and  the  syllabus  of  that  case  cannot  be  construed  as 
being  any  broader  than  the  facts  of  the  ease  would  warrant. 

It  is  proper  to  say  further,  replying  to  a  suggestion  by 
counsel  in  argument,  that  a  plea  of  failure  of  consideration, 
or  of  payment,  presents  a  case  very  different  from  this.  These 
defenses,  as  it  were,  confess  and  avoid.  They  are  affirmative 
defenses,  and  upon  such  the  burden  is  upon  the  defendant 
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from  the  beginning  to  the  end,  just  as  it  is  upon  the  plaintiff 
here. 

The  judgment  of  the  circuit  court  and  that  of  the  court  of 
common  pleas  are  reversed. 

Crew,  C.  J.,  Summers,  Spear  and  Shauck,  JJ.,  concur. 
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I.     The  Burden  of  Proof  Borne  Colloquially. 

In  these  days  the  development  of  the  thought  flying  machine  is 
watched  less  critically  than  that  of  the  aero-physical  ones.  Interest 
is  lost  except  the  illustration  is  of  cinematic  rapidity — persons  and 
things  must  be  moved  with  dispatch;  edibles  must  be  served  in 
logarithmic  form,  and  there  must  be  essence  of  books  as  there  is 
extract  of  beef.  As  it  is  in  the  whole,  it  must  be  in  the  part.  Law- 
books form  no  exception,  and  hence  it  is  that  text-books,  no  less 
than  digests,  must  have  their  matter  availably  distinct  and  atomic — 
must  have  their  best  thoughts  easy  of  reference,  and  as  completely 
segregated  as  the  goods  in  a  well-kept  hardware  store.  To  the  ma- 
jority of  readers  a  rule,  a  principle,  a  dictum,  a  case,  a  citation  must 
be  served  in  the  many  modes  and  in  sufficiently  small  form  as  to 
quantity  to  satisfy  a  literary  epicurean.  But  in  the  words  of  the 
old  saw,  "Over  the  hills  yet  live  other  people."  There,  over  the 
hills,  live  the  minority — of  thinkers  who  form  such  a  necessary  part 
of  the  great  working  organization  of  civilization.  There  live  the 
observers,  the  listeners,  the  thinkers,  the  writers;  here  the  readers, 
the  talkers  and  the  actors,  and  all  unconsciously  contribute  their 
quota  to  the  cosmic  whole.  If  the  reader  joins  the  class  of  listeners 
or  observers,  he  will  hear  at  some  time  and  place  the  opening  re- 
marks of  one  about  to  narrate,  we  will  suppose,  a  personal  experi- 
ence. His  story  begins  with  the  utterance  of  a  simple  assertion 
such  as,  "I  was  driving  in  my  automobile  yesterday,"  when  an  in- 
terrupter puts  in  a  point  blank  challenge  of  the  assertion  thus:  "You 
haven't  got  an  automobile."  We  want  the  reader  to  assume  the  con- 
versation left  just  there.  If  no  more  is  said,  the  first  speaker  is 
clearly  stigmatized  as  romancing,  while  the  interrupting  assertion  is 
accepted  without  proof.  It  is  evident  that  if  the  first  speaker  is  to 
render  his  narrative  so  that  it  shall  be  believed,  it  behooves  him 
to  refute  the  speech  of  the  interrupter.  That  necessity  casts  on  him 
the  trouble  of  asseverating  his  original  statement,  with  the  addition 
of  such  other  facts  as  will  substantiate  it,  and  thus  is  cast  upon  him 
the  obligation  to  answer  an  assertion,  which  is  the  simplest  form  in 
every-day  life   of  the  burden  of  proving  a  statement. 
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n.  The  Burden  of  Proof  Borne  Legally. 
Before  dealing  with  the  subject  of  our  note,  we  shall  endeavor  to 
define  what  is  meant  by  perhaps  the  best  known  and  worst  treated 
phrase  in  legal  use.  Like  most  innocuous  looking  phrases,  there  is 
a  great  deal  more  in  it  than  would  warrant  the  supposition  that  it 
means  just  what  it  says — the  burden  or  task  of  proving  something, 
as  a  rule  an  unsupported  assertion.  It  carries  with  it  in  law  a  pen- 
alty for  shirking  the  burden.  While,  logically  considered,  the  mere 
fact  that  a  challenged  statement  is  left  challenged  draws  after  it  no 
other  cohsequence  than  the  fact  that  the  original  statement  is  un- 
tested and  that  it  is  only  when  the  maker  of  the  statement  desires 
to  establish  its  truth  that  the  obligation  to  answer  arises,  in  legal 
proceedings  the  party  on  whom  the  burden  is  saddled  knows  before 
he  enters  the  arena  of  action  or  suit  that  he  must  carry  his  burden 
safely  through,  or  better  not  have  begun  litigation.  It  is  true,  as 
we  shall  hereafter  show,  he  may  so  shift  the  burden  to  suit  his  back 
and  prevent  the  chafe  of  keeping  the  saddle  in  one  place,  but  it  is 
his  burden  all  the  while,  just  as  his  opponent  may  have  to  carry 
one  for  himself.  Without  transgressing  the  boundaries  of  our  note, 
we  must  bear  constantly  in  mind  that  the  object  of  going  to  law  is 
to  have  ascertained  by  an  officer  specially  appointed  for  that  purpose 
certain  facts  which  are  in  dispute  between  the  parties.  But  the  of- 
ficer— the  judge — has  to  do  more  than  ascertain  the  facts.  For  them 
he  has  often  the  assistance  of  jurors  or  assessors.  His  main  duty 
is  to  apply  to  the  facts,  when  found,  the  true  principle  of  the  law 
appropriate  to  the  case  in  hand.  The  complaining  party,  the  one 
with  the  grievance,  presents  to  the  court  in  writing  his  cause  for 
seeking  judicial  redress.  It  requires  only  the  exercise  of  reason  to 
recognize  that  as  he  bases  his  complaint  on  certain  grounds,  which 
for  uniformity  and  facility  of  comparison  with  other  cases  are  framed 
in  the  language  of  the  courts,  he  must  ultimately  show  or  prove  them 
to  be  true,  or  the  party  complained  against  will  not  be  called  upon 
to  answer  at  all.  Clearly,  then,  when  he  has  made  an  affirmative 
statement  which  is  in  issue  by  the  denial  of  the  one  called  upon  to 
defend  himself,  the  law  calls  upon  him  to  prove  his  case,  or,  as  we 
now  term  it,  casts  on  him  the  burden  of  proof.  The  general  rule 
undoubtedly  is,  that  when  an  issue  is  properly  joined,  he  who  asserts 
tue  affirmative  may  prove  it:  Simonton  v.  Winter,  5  Pet.  141,  8  L. 
ed.  75.  It  might  seem  to  follow  from  this  that  the  plaintiff  would 
always  have  to  carry  the  burden,  but  this  is  not  so;  for  though  the 
defendant,  who  has  denied  the  plaintiff's  averment  of  his  wrongs,  is, 
up  to  the  trial  of  the  case,  in  the  same  position  as  the  plaintiff,  yet 
as  the  plaintiff  has  invoked  the  law,  it  is  for  him  at  the  day  of  trial 
to  substantiate  his  statement  of  wrongs  sought  to  be  righted  before 
the  defendant  shall  be  called  upon  to  make  proof  of  the  facts  sup- 
porting his  denial  of  liability.  From  this  simple  form  of  allegation 
and  denial,  however,  there  spring  many  complications,  when  the 
party  defending  finds  it  necessary  for  his  defense  to  make  in  his 
turn  affirmations;  and  there  has,  therefore,  been  adopted  by  the 
courts  a  means  for  testing  who  shall  bear  the  burden  of  proof  in 
such  cases.  "An  unfailing  test  adopted  by  the  court  for  ascertaining 
upon  which  side  the  affirmative  of  an  issue  really  lies  is  to  consider 
which  party  would  be  successful  if  no  evidence  at  all  were  given, 
or,  what  is  substantially  the  same  thing,  to  examine  whether,  if  the 
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particular  allegation  to  be  proved  were  struck  out  of  the  answer,  or 
the  pleading,  there  would  or  would  not  be  a  defense  to  the  action, 
or  an  answer  to  the  previous  pleading.  This  proposition  has  long 
passed  from  the  sphere  of  legitimate  debate  or  serious  question,  and 
is  among  the  indisputable  assertions  of  evidentiary  law;  it  is  sus- 
tained by  a  series  of  well-considered  decisions  in  which  the  doctrine 
is  sustained  with  such  vigor  as  to  leave  it  a  matter  of  serious  doubt 
if  the  position  can  ever  be  successfully  assailed":  Rice  on  Evidence, 
sees.  67,  68;  Brandon  v.  Cabiness,  10  Ala.  155;  Shulraan  v.  Brantley, 
50  Ala.  81;  Luckhart  v.  Ogden,  30  Cal.  547;  Johnson  v.  Gorman,  30 
Ga.  612;  Bennett  v.  O'Brien,  37  111.  250;  Hyde  v.  Heath,  75  111.  381; 
I>avidson  v.  Nicholson,  59  Ind.  411;  West  v.  St.  John,  63  Iowa,  287, 
19  N.  W.  238;  Louisville  &  N.  R.  Co.  v.  Brown,  13  Bush,  475;  Fried- 
lander  V.  Brooks,  35  La.  Ann.  741;  Dillingham  v.  Roberts,  77  Me. 
284;  Morgan  v.  Morse,  13  Gray,  150;  Broaders  v.  Toomey,  9  Allen, 
65;  Beals  v.  Merriam,  11  Met.  470;'  Wright  v.  Wright,  139  Mass. 
177,  29  N.  E.  380;  Gilmore  v.  Wilbur,  18  Pick.  517;  Smith's  Ap- 
peal, 52  Mich.  415,  18  N.  W.  195;  Karst  v.  St.  Paul,  S.  &  T.  F. 
R.  Co.,  23  Minn.  401;  Fox  v.  Hilliard,  35  Miss.  160;  Kelsey  v.  Frazier, 
78  Mo.  Ill;  Kendall  v.  Brownson,  47  N.  H.  186;  Randolph  v.  Wilson, 
38  N.  J.  Eq.  28;  Wood  v.  Knapp,  100  N.  Y.  109,  2  N.  E.  632;  Brice- 
land  v.  Commonwealth,  74  Pa.  463;  Craig  v.  Pervis,  14  Rich.  Eq.  150; 
Cox  V.  Cox,  59  Tex.  521;  Priest  v.  Whitacre,  78  Va.  151;  The  Argo, 
1  Gall.  150,  Fed.  Cas.  No.  516;  United  States  v,  Hayward,  2  Gall. 
485,  Fed.  Cas.  No.  15,337. 

The  rules  given  above  are  substantially  the  same  as  the  English, 
and  as  the  latter  have  been  digested  and  are  really  declaratory  of 
tne  law,  we  extract  them  from  Reynold's  Stephen  on  Evidence,  fourth 
edition,  page  140.  Article  93:  "He  who  affirms  must  prove.  Who- 
ever desires  any  court  to  give  judgment  as  to  any  legal  right  or  lia- 
bility dependent  on  the  existence  or  nonexistence  of  facts  which 
he  asserts  or  denies  to  exist,  must  prove  that  those  facts  do  or  do 
not  exist."  Article  95:  "The  burden  of  proof  in  any  proceeding  lies 
at  first  on  that  party  against  whom  the  judgment  of  the  court  would 
be  given  if  no  evidence  at  all  were  produced  on  either  side,  regard 
being  had  to  any  presumption  which  may  appear  upon  the  pleadings. 
As  the  proceeding  goes  on,  the  burden  of  proof  may  be  shifted  from 
the  party  on  whom  it  rested  at  first  by  his  proving  facts  which 
raise  a  presumption  in  his  favor.  Where  there  are  conflicting  pre- 
sumptions, the  case  is  the  same  as  if  there  were  conflicting  evidence." 
In  article  96,  on  the  burden  of  proof  as  to  a  particular  fact,  it  is 
laid  down  that  "in  considering  the  amount  of  evidence  necessary  to 
shift  the  burden  of  proof,  the  court  is  to  have  regard  to  the  oppor- 
tunities of  knowledge  with  respect  to  the  fact  to  be  proved  which 
may  be  possessed  by  the  parties  respectively":  Willett  v.  Rich,  142 
Mass.  356,  56  Am.  Rep.  684,  7  N.  E.  776. 

III.    Definitions. 

We  now  arrive  at  those  decisions  of  our  own  courts'  which  have 
placed  a  meaning  on  the  words  "burden  of  proof,"  and  which  will 
be  of  use  in  considering  the  phrase  in  connection  with  the  want  of 
consideration  where  it  may  be  requisite  to  prove  consideration.  In 
People  V.  McCann,  16  N.  Y.  58,  69  Am.  Dec.  642,  15  How.  Pr.  5().S. 
burden  of  proof,  or  onus  proband!  as  it  is  just  as  often   called,  is 
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thus  dealt  with:  "By  the  onus  probandi,  I  understand,  is  meant  the 
obligation  imposed  upon  a  party  who  alleges  the  existence  of  a  fact 
or  thing  necessary  in  the  prosecution  or  defense  of  an  action  to 
establish  it  by  proof.  It  may  be  proved  by  the  production  of  evi- 
dence the  usual  way,  or  the  law  under  certain  circumstances,  in  cer- 
tain cases,  may  presume  its  existence  without  proof Whenever 

it  may  be  presumed  to  exist  in  the  absence  of  proof,  the  presumption 
may  be  repelled  and  overcome  by  evidence;  and  whenever  the  re- 
pelling proof  leaves  the  fact  to  be  established  in  doubt  and  uncer- 
tainty, the  party  making  the  allegation  is  to  suffer,  not  his  adversary." 

In  Wilder  v.  Cowles,  100  Mass.  487,  it  is  laid  down  that  the  bur- 
den of  proof  on  the  plaintiff  is  coextensive  only  with  the  legal 
proposition  upon  which  his  case  rests;  and  while  it  applies'  to  every 
fact  necessarily  involved  in  that  proposition,  it  does  not  apply  to 
facts  relied  upon  by  the  defense  to  establish  an  independent  propo- 
sition, inconsistent  with  that  upon  which  the  plaintiff's  case  depends. 

As  a  matter  of  law,  the  burden  of  proof  in  any  case  is  determined 
by  the  issues,  and  it  does  not  shift,  but  at  the  end,  the  party  upon 
whom  the  burden  rests  by  the  pleadings  must  have  sustained  his 
position  by  a  preponderance  of  evidence:  Phelps  v.  Jenkins,  4  Scam. 
48;  Slingloff  v.  Bruner,  174  HI.  561,  51  N.  E.  772. 

The  burden  of  proof  is  often  spoken  of  as  equivalent  to  the  duty 
of  introducing  evidence  to  meet  or  overcome  a  prima  facie  case,  and, 
in  asking  the  court  to  instruct  the  jury  that  by  the  proof  of  certain 
facts  the  burden  was  cast  on  the  defendants,  the  complainant  in 
fact  sought  to  have  the  court  tell  the  jury  that  such  facts  constituted 
a  prima  facie  case  for  complainant:  Michael  v.  Marshall,  201  111.  70, 
66  N.  E.  273. 

Discrimination  must  be  exercised  in  using  the  terms  "burden  of 
proof"  and  "weight  of  evidence."  While  the  burden  of  proof  re- 
mains on  the  party  affirming  a  fact  in  support  of  his  case,  and  is 
not  changed  in  any  aspect  of  the  cause,  except  by  legal  presumption, 
the  weight  of  evidence  shifts  from  side  to  side  in  the  progress  of  the 
trial,  according  to  the  nature  and  strength  of  the  evidence  offered  in 
support  or  denial  of  the  main  fact  to  be  established:  Delano  v.  Bart- 
lett,  6  Cush.  364;  Burnham  v.  Allen,  1  Gray,  496;  Central  Bridge 
Corp.  V.  Butler,  2  Gray,  130;  Morrison  v.  Clark,  7  Cush.  213;  Kendall 
V.  Brownson,  47  N.  H.  186.  During  the  progress  of  a  trial  it  often 
liappcns  that  a  party  gives  evidence  tending  to  establish  his  al- 
legation, sufficient,  it  may  be,  to  establish  it  prima  facie,  and  it  is 
sometimes  said  that  the  burden  of  proof  is  then  shifted.  All  that 
is  meant  by  this  is,  that  there  is  a  necessity  for  evidence  to  answer 
the  prima  facie  case,  or  it  will  prevail,  but  the  burden  of  maintaining 
the  affirmative  of  the  issue  involved  in  the  action  is  upon  the  party 
alleging  the  fact  which  constitutes  the  issue,  and  this  burden  re- 
mains tliroiighout  the  trial:   Heinemann  v.  Heard,  62  N.  Y.  448. 

W^e  have  given  enough  of  the  judicial  interpretation  of  the  phrase 
to  show  that  there  exists  some  confusion  in  its  use.  It  is  sometimes 
used  to  signify  the  burden  of  making  or  meeting  a  prima  facie  case, 
and  sometimes  of  producing  a  preponderance  of  evidence.  These 
burdens  are  often  on  the  same  party,  but  not  always.  It  is  by  no 
means  safe  to  infer  that  because  a  party  has  the  burden  of  meet- 
ing a  prima  facie  case,  that  he  must  therefore  have  a  preponderance 
of   evidence.     A  very   good   illustration   of  this  ia  given   in  Scott   v. 


Nov.  1909.]  GiNN  V.  DoLAN.  767 

Wood,  81  Cal.  398,  22  Pac.  871.  Suppose  that  upon  an  issue  as  to 
the  performance  of  a  contract  sued  upon,  the  plaintiff  should  tes- 
tify to  facts  showing  nonperformance.  In  such  case,  if  the  defend- 
ant produced  no  evidence,  the  plaintiff  must  prevail.  This  is  often 
3xpressed  by  saying  that  the  burden  has  shifted  to  the  defendant. 
And  so  it  has  in  one  sense.  But  suppose  that  the  defendant  should 
take  the  stand  and  deny  the  truth  of  the  facts  testified  to  by  the 
plaintiff — oath  being  opposed  against  oath.  Would  it  be  correct  to 
say  that  the  defendant  must  have  a  preponderance  of  evidence?  It 
most  certainly  would  not.  And  this,  though  the  "burden  of  proof" 
had  been  transferred  to  him.  Nor  would  it  be  correct  to  say  that 
the  burden  had  "shifted  back"  to  the  plaintiff,  if  the  burden  of  pro- 
ducing a  preponderance  of  evidence  was  meant.  Tor  that  never  was 
on  the  defendant.  The  two  burdens  are  distinct  things.  One  may 
shift  back  and  forth  with  the  ebb  and  flow  of  the  testimony.  The 
other  remains  with  the  party  upon  whom  it  is  cast  by  the  plead- 
ings— that  is  to  say,  with  the  party  who  has  the  affirmative  of  the 
issue. 

This  portion  of  our  note  would  be  incomplete  without  a  refer- 
ence to  Dr.  Wigmore's  excellent  chapter  86  in  book  2  of  his  monu- 
mental work  on  Evidence.  After  a  masterly  introduction,  in  which 
fie  points  out  that  the  apportionment  of  the  task  of  producing  evi- 
dence is  one  of  the  characteristic  features  of  the  Anglo-American 
system  in  sharp  contrast  to  the  European  continental,  he  finds  a 
twin  name  for  burden  of  proof  in  "Risk  of  nonpersuasion  of  the 
jury."  So  far  as  mere  logic  is  concerned,  he  properly  attaches'  little 
or  no  importance  to  the  doctrine  as  affecting  persons  in  controversy, 
because  the  removal  of  the  burden  is  not,  per  se,  a  matter  of  logical 
necessity,  whereas  it  is  the  desire  to  have  action  taken  that  is  all- 
important.  He  illustrates  this  by  two  persons,  A  and  B,  in  issue  as 
to  whether  a  third,  whom  he  calls  M,  shall  invest  money.  M  will 
invest  in  A's  proposition  if  he  can  learn  that  it  is  sound.  Unless  A 
can  persuade  him,  B's  advice  not  to  invest  will  prevail  so  that  the 
burden  of  proof,  or,  in  other  words,  the  risk  of  nonpersuasion,  is 
on  A.  If  A  does  not  succeed,  then  he  pays  the  penalty,  that  is'  to 
say,  M  will  not  invest,  will  not  take  the  desired  action  to  which 
his  persuasion  is  a  prerequisite.  There  is  a  difference  between  this 
risk  of  nonpersuasion  in  general  affairs  and  in  litigation.  The  pen- 
alty is  different,  for  at  law  the  action  desired  to  be  taken  is  the 
verdict  or  finding,  or  the  appropriate  action  of  the  tribunal.  "The 
radical  difference  in  litigation,  as  distinguished  from  practical  af- 
fairs at  large,  is  as  to  the  mode  of  determining  the  propositions 
of  persuasion  which  are  a  prerequisite  to  M's  action.  In  affairs  at 
large,  these  are  determined  solely  by  M's  notion  of  the  proper  grounds 
for  his  action — depending  thus  on  the  circumstances  of  the  situation 
as  judged  by  M.  In  litigation,  these  prerequisites  are  determined, 
first  and  broadly,  by  the  substantive  law,  which  fixes  the  groups  of 
data  that  enter  into  legal  relations  and  constitute  rights  and  duties, 
and,  secondly  and  more  in  detail,  by  the  laws  of  pleading  and 
procedure,  which  further  group  and  subdivide  these  larger  groups 
of  data,  and  assign  one  or  another  subgroup  to  this  or  that  party  as 
prerequisites  of  the  tribunal's  action  in  his  favor":  Wigmore  on 
Evidence,  sec.  2488.  The  learned  writer  also  assigns  a  second  mean- 
ing to  burden  of  proof  in  the  duty  of  producing  evidence,  and 
points  an   important   practical   distinction   between   these  two   senses 
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of  burden  of  proof.  "The  risk  of  nonpersuasion  operates  when  the 
case  has  come  into  the  hands  of  the  jury,  while  the  duty  of  pro- 
ducing evidence  implies  a  liability  to  a  ruling  by  the  judge  disposing 
of  the  issue  without  leaving  the  question  open  to  the  jury's  de- 
liberations":  Wigmore   on  Evidence,  sec.  2487. 

Having  now  given  the  reader  a  general  idea  of  what  the  burden 
of  proof  is,  it  is  left  for  us  to  scrutinize  how  these  definitions  are 
to  be  applied  wnen,  in  answer  to  an  action  upon  a  contract,  the 
defendant  says  or  pleads  that  there  was  no  consideration  for  the 
contract  alleged — in  other  words,  that  it  was  nudum  pactum,  or  in 
the  case  of  commercial  paper,  bills  or  notes,  that  there  was  no  con- 
sideration for  such  paper,  bill  or  note,  and  therefore  no  action  lies. 

IV.    For  Contracts. 

a.  Other  Than  Commercial  Paper. — Under  the  old  or  common -law 
system,  inasmuch  as  the  consideration  was  an  essential  element  of  the 
contract  sued  on,  its  proper  statement  in  the  complaint  was  a  matter 
of  grave  importance,  because  on  the  one  alleging  it,  generally  the 
plaintiff,  lay  the  onus  of  proving  it,  and  it  was  as  necessary  in  an 
action  on  a  written  agreement  to  show  the  consideration,  and  there- 
fore prove  it,  as  it  was  if  the  agreement  had  been  oral:  Burnet  v. 
Bisco,  4  Johns.  235.  Under  the  old  system,  too,  the  burden  was  placed 
according  to  the  method  of  pleading  adopted.  Thus,  where  the  de- 
fendant pleaded  generally  that  there  was  no  consideration,  the  plain- 
tiff still  bore  the  burden  of  proof,  but  if  the  defendant  pleaded  the 
special  matter  constituting  the  want  of  consideration,  the  burden  was 
borne  by  him  as  alleging  the  affirmative:  Brown  v.  "Wright,  17  Ark. 
9;  Southern  Life  Ins.  &  Trust  Co.  v.  Cole,  4  Fla.  359.  The  law  of 
pleading  required  the  complaint  or  declaration  on  a  simple  contract 
to  state  the  consideration,  so  that  it  might  appear  whether  it  was 
legally  sufficient  to  support  the  promise:  Lansing  v.  McKillip,  3  Caines, 
286;  Bailey  v.  Freeman,  4  Johns.  280;  Greer  v.  Latimer,  47  S.  C.  176, 
25  S.  E.  136.  We  have  not  referred  specially  to  deeds,  for  the  rea- 
sons, first,  that  the  seal  imports  a  consideration,  and  the  burden  would 
have  been  on  the  defendant  impeaching  it,  and,  secondly,  that  in  most 
of  the  code  states  the  distinction  between  contracts  under  seal  and 
those  without  seal  has  been  abolished,  so  that  all  come  under  the  same 
rules  of  interpretation.  In  Shattuck  v.  Clark  (Tex.  Civ,  App.),  34 
S.  W.  404,  an  instruction  to  the  jury  that  the  written  contract  sued 
on  was  presumed  to  state  the  true  consideration,  and  that  it  devolved 
on  the  defendant  to  show  want  of  consideration,  was  held  to  be  cor- 
rect. Generally,  it  may  be  taken  that  such  was  the  common  law  with 
regard  to  contracts;  the  defendant  impeaching  the  contract  for  want 
of  consideration  was  called  upon  to  sustain  the  onus  of  his  allegation, 
or  to  take  the  risk  of  not  supporting  it,  which  meant  judgment  for 
the  plaintiff:  Chamberlain  v.  Darrington,  4  Port.  515;  Woodruff  v. 
McDonald,  33  Ark.  97;  Mansfield  v.  Watson,  2  Iowa,  111;  Quimby  v. 
Morrill.  47  Me.  470;  Watson  t.  Dunlap,  2  Cranch  C.  C.  14,  Fed.  Cas. 
No.  17,282, 

Although  there  was,  as  we  have  just  shown,  comparatively  little 
uncertainty  under  the  old  rules  of  pleading,  whatever  degree  of  doubt 
there  was  has  been  almost  entirely  swept  away  by  code  provisions 
uniform  in  nearly  all  the  states.  The  law  as  it  stands  at  present  in 
most  of  the  code  states  is  that  every  written  contract  imports  a  con- 
sideration, and  the  burden  of  proving  want  of  that  consideration  rests 
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on  the  party  seeking  to  impugn  it,  and  the  presumption  of  the  im- 
ported consideration  may  be  overcome  by  the  evidence:  Kennedy  v. 
X,ee,  147  Cal.  596,  82  Pac.  257;  Nelson  v.  White,  61  Ind.  139:  Byers  v. 
Harris,  67  Iowa,  685,  25  N.  W.  879;  "Williams  Commission  Co.'s  Assn. 
V.  W.  A.  Shirley  &  Bro.,  136  Ky.  303,  124  S.  W.  327;  Wulze  v. 
Schaefer,  37  Mo.  App.  551;  Houck  v.  Frisbee,  66  Mo.  App.  16;  Shel- 
ton  V.  St.  Louis  &  S.  F.  R.  Co.,  131  Mo.  App,  560,  110  S.  W.  627;  Noyes 
V.  Young,  32  Mont.  226,  79  Pac.  1063;  Dackich  v.  Barich,  37  Mont. 
490,  97  Pac.  931;  Western  Twine  Company  v.  Wright,  11  S.  D.  521, 
78  N.  W.  942,  44  L.  R.  A.  438;  Smith  v.  Gale,  13  S.  D.  162,  82  N.  W. 
585;  Grimsrud  Shoe  Co.  v.  Jackson,  22  S.  D.  114,  115  N.  W.  656;  South- 
ern Ry.  Co.  V.  Blunt  &  Ward,  155  Fed.  496;  McDonough  v.  Vansickle, 
32  Tex.  134.  We  cannot  close  this  division  of  our  subject  without 
siting  the  unique  case  of  Bender  v.  Been,  78  Iowa,  283,  43  N.  W.  216, 
5  L.  R.  A.  596,  in  which  a  certain  release,  based  manifestly  on  no 
•consideration,  was  sought  to  be  enforced.  The  defendant  ingeniously 
•sought  to  show  that  "the  rule  of  the  common  law  applicable  to  sealed 
instruments,  under  which  they  import  a  consideration  in  this  state, 
since  the  abolition  of  private  seals,  is  transferred  to  all  writings 
which,  like  sealed  instruments  under  the  common  law,  import  con- 
sideration." The  contention  was  thus  met:  "It  is  not,  and  cannot  be, 
claimed  that  a  sealed  instrument  imports  a  valid  consideration  when 
it  shows,  by  its  own  conditions  and  recitations,  that  it  is  in  fact  not 
bound  upon  a  consideration.  In  other  words,  the  presumption  of  con- 
sideration arising  from  a  seal  will  not  overcome  the  express  language 
and  conditions  of  a  sealed  instrument,  showing  that  it  is  without  con- 
sideration  The  instrument,  therefore,  relied  upon  to  show  the 

release,  establishes  the  fact  that  it  was  entirely  without  considera- 
tion, and  cannot  therefore  be  enforced."  In  that  case  the  onus  pro- 
bandi  would  have  been  cast  on  the  opposite  party  if  the  court  had 
held  that  the  document  imported  a  consideration. 

"b.     Commercial  Paper. 

1.  Outside  Code  Provisions. — Much,  if  not  all,  of  the  confusion  and 
the  conflict  of  cases  which  is  apparently  of  mammoth  proportions 
could  have  been  saved  by  care  in  the  choice  of  expression  and  dis- 
crimination in  the  creation  of  the  terminology  appropriate  to  the  sub- 
ject. The  blame  does  not  rest  entirely  with  the  practicing  profession, 
but  is  to  be  accounted  for  very  largely  by  loose  digesting  of  loosely 
expressed  opinions.  The  term  "burden  of  proof"  seems,  like  the  snow- 
ball, to  have  gathered  strength  as  it  progressed,  and  is  used  only  too 
often  where  "weight  of  evidence"  should  take  its  place,  and  very  fre- 
quently where  "preponderance  of  evidence"  was  the  more  appropriate 
term.  Seeing  that  it  should  properly  be  applied  to  every  action  or 
suit  according  as  it  belongs  to  them,  for  the  moment  an  action  or 
suit  is  launched  a  burden  of  proof  is — dinghy  like — attached  to  it,  it 
is  bewildering  to  find  in  its  allotment  to  such  a  simple  form  of  action 
as  that  on  a  bill  or  note  the  multitude  of  decisions  containing  its 
misapplication. 

In  monographic  notes  published  in  this  series  we  have  always  been 
at  pains  in  order  to  render  our  efforts  as  valuable  to  the  profession 
as  our  intentions  are  earnest,  and  have  adopted  the  plan  of  unravel- 
ing the  tangle,  and  have  endeavored  to  explain  why  simple  proposi- 
tions have  become  enmeshed  in  the  knots  of  depressing  conflict,  only 
to  be  got  rid  of  by  the  application  of  indefatigable  and  zealously 
Am.  St.  Rep.,  Vol.  135—49 


770  135  American  State  Reports.  [Ohio, 

directed  industry.  After  all,  our  note,  as  to  this  division  of  it,  asks 
a  simple  legal  question.  Who  should  bear  the  burden  of  proving  want 
of  consideration  with  regard  to  commercial  paper?  Or,  as  it  might 
have  been  rendered.  Who  shall  bear  the  burden  of  proving  considera- 
tion with  regard  to  commercial  paper?  Or,  in  yet  one  other  form. 
If  an  action  is  brought  by  the  payee  of  a  note  against  the  maker, 
and  the  defendant  has  in  his  answer  alleged  that  there  was  no  con- 
sideration for  the  note,  and  on  the  trial  the  plaintiff  puts  the  note  in 
evidence  and  rests  his  case  there,  is  he  then  entitled  to  a  verdict  if 
the  defendant  offers  no  evidence  at  all?  And  as  a  corollary  to  that 
question,  what  should  happen  if  the  defendant  offers  any  evidence  of 
the  absence  of  consideration?  By  whatever  name  the  responsibility 
for  the  next  move  on  the  chessboard  of  the  law  is  called,  it  must  be 
clear  that  these  are  the  conditions  which  offer  themselves  for  dis- 
cussion. The  question  as  to  who  shall  bear  the  burden  of  proving 
want  of  consideration,  and  which  is  daily  asked  in  cases  on  negotiable 
instruments,  is  itself  as  loose  as  the  application  of  the  term  'onus  pro- 
bandi."  A  thoughtful  glance  at  it  will  show  it  contains  its  answer 
much  like  the  query,  "What's  the  price  of  your  dollar  gloves?"  It 
cannot  be  assumed  that  the  party  to  an  action  desiring  to  establish 
his  contract,  be  it  bill,  note  or  any  other  form,  will  be  allotted  the 
buiden  of  proving  the  want  of  that  consideration  which  is  the  founda- 
tion of  his  claim  and  the  question  really  divides  itself  into  two: 
1.  When  is  a  plaintiff  bound  to  prove  consideration?  and  2.  When  is 
a  defendant  bound  to  prove  want  of  consideration?  f^ortunately  we 
are  not  alone  in  this  desire  to  study  the  proposition  by  the  light  of 
first  principles,  by  analyzing  its  constituent  parts,  by  reducing  an  ap- 
parently complicated  expression,  through  a  process  of  legal  algebra, 
to  its  simplest  form.  There  are  judges  who  discharge  their  duty  of 
rendering  opinions  as  the  result  of  keen  judgment  and  acuminous  ob- 
servation, whose  conscientiousness  is  unsatisfied  by  anything  less  than 
a  thorough  investigation  of  the  subject  matter,  for  the  time  being,  of 
their  judicial  diagnosis.  In  Burnham  v.  Allen,  1  Gray,  496,  Chief 
Justice  Shaw,  fifty-six  years  ago,  in  speaking  of  the  ruling  of  a  trial 
court,  said  that  while  it  was  strictly  correct,  yet  being  expressed  in 
technical  terms,  he  felt  it  behooved  him  to  explain  it  a  little.  He 
said:  "A  promissory  note  is  given  'for  value  received';  this  is  signed 
by  the  maker,  and  is  an  admission  on  his  part  that  value  has  been 
received  for  it  which  is  a  good  consideration.  Its  being  produced  by 
the  holder  is  proof  that  after  being  signed  it  was  delivered  to  the 
promisee,  and  is  therefore  evidence  of  a  contract,  on  good  considera- 
tion, between  promisor  and  promisee,  under  the  promisor's  hand.  But 
the  law  holds,  and  has  long  held,  th\t,  as  between  the  original  par- 
ties, such  proof  is  not  conclusive.  It  is  therefore  prima  facie  evi- 
dence, that  is,  it  is  competent  evidence,  tending  to  prove  a  proposition 
of  fact,  and  of  course,  if  not  rebutted  or  controlled  by  other  evidence, 
will  stand  as  sufficient  proof  of  such  proposition  of  fact.  If  then  on 
a  trial,  when  a  note  is  sued  for  by  the  promisee  against  the  promisor, 
the  plaintiff  produces  and  reads  his  note  for  value  received,  and  the 
signature  is  admitted  or  proved,  he  has  ordinarily  no  occasion  to  go 
further.  He  has  the  burden  of  proof  to  show  a  consideration;  but  he 
sustains  that  burden  by  his  prima  facie  evidence,  which,  if  not  re- 
butted, stands  as  conclusive  evidence."  The  reader  may  well  pause 
here  and  ask,  "But  supposing  it  is  rebutted,  what  then?"  The  learned 
chief  justice  goes  on  to  say:  "But  the  law  has  further  provided,  that 
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whilst  the  note  remains  as  a  contract  between  the  original  parties, 
that  is,  not  transferred  to  another  by  indorsement.,  the  consideration 
may  be  inquired  into;  and  therefore,  if  upon  all  the  evidence  in  the 
case,  whether  offered  by  the  plaintiff  or  the  defendant,  it  appears  that 
there  was  no  consideration,  or  that  the  consideration  has  failed,  by 
evidence  sufficient  to  rebut  the  prima  facie  evidence  arising  from  the 
signature  and  production  of  the  note,  it  will  constitute  a  good  de- 
fense; and  as  the  burden  is  on  the  plaintiff  to  prove  a  good  consid- 
eration, if  the  whole  evidence,  offered  on  both  sides,  leaves  it  in  doubt 
whether  there  was  good  consideration  or  not,  the  plaintiff  fails  of 
making  out  his  case,  and  the  defendant  will  be  entitled  to  a  verdict." 
The  opinion  concludes  by  showing  that  in  general  the  proof  of  want 
of  consideration  should  come  first  from  the  defendant  after  the  plain- 
tiff has  proved  the  note,  not  because  the  burden  of  proof  has'  shifted 
from  plaintiff  to  defendant,  but  for  the  more  simply  expressed  reason 
that  the  plaintiff  has  offered  prima  facie  proof,  sufficient  to  sustain 
his  case  unless  rebutted  and  controlled  by  counter  proof. 

The  text  of  Chitty,  Greenleaf  and  Story  agrees  with  this  clear 
enunciation,  but  it  will  be  observed  the  term  "burden  of  proof"  plays 
shuttlecock  to  the  legal  battledore  throughout.  "As  to  the  burden 
of  proof,  it  is  to  be  observed  that  bills  of  exchange  enjoy  the  privi- 
lege, conceded  to  no  unsealed  instruments  not  negotiable,  of  being 
presumed  to  be  founded  upon  a  valid  and  valuable  consideration. 
Hence,  between  the  original  parties,  and,  a  fortiori,  between  others 
who  became  bona  fide  holders,  it  is  wholly  unnecessary  to  establish 
that  the  bill  was  given  for  such  consideration;  the  burden  of  proof 
resting  upon  the  other  party  to  establish  the  contrary,  and  to  rebut 
the  presumption  of  value,  which  the  law  raises  for  the  protection  of 
all  negotiable  paper."  The  above  is  the  law  as  laid  down  in  2  Green- 
leaf  on  Evidence,  section  172,  and  Story  on  Promissory  Notes,  section 
181,  and  attributed  by  Story  to  Chitty  on  Bills,  but  Story  adds:  "Still, 
however,-  this  does  not  dispense  ....  with  the  existence  of  an  actual, 
valid,  and  valuable  consideration  to  support  the  note;  but  it  only 
shifts  the  burden  of  proof  from  the  plaintiff  to  the  defendant."  As 
we  have  said,  we  prefer  the  limitation  of  the  use  of  the  phrase  to 
the  plaintiff,  who.  we  contend,  has  the  burden  of  proving  his  case. 
The  first  stage  it  is  carried  by  the  proof  of  the  execution  of  the  note, 
and  unless  met  at  that  stage  by  a  hostile  presentation  of  proof  under 
a  plea  of  no  consideration  supported  by  evidence,  its  journey  is  com- 
pleted and  it  is  entitled  to  the  reward  of  judgment.  If,  however,  it 
is  so  met,  then  it  must  travel  another  stage,  combating  and  overcom- 
ing the  hostile  evidence  before  it  is  entitled  to  the  spoils  of  victory. 
It  must  overcome  it;  for  if  not,  if  the  result  of  the  encounter  is  a 
drawn  battle,  it  is  drawn  in  favor  of  the  defendant — in  other  words, 
if  the  balance  is  even,  the  defendant  wins,  not  because  of  his  weight 
and  merit,  for  that  being  proven  even  the  plaintiff  loses,  because  he 
has  not  put  in  sufficient  weight  of  evidence  to  turn  the  scale.  Eeturn- 
ing  to  Wigmore's  useful  substitution  of  terms,  on  the  plaintiff  lay  the 
responsibility  of  turning  the  scale.  He  took  the  risk  of  non})ersua- 
sion  when  he  commenced  the  legal  encounter,  and  the  consequence  of 
his  inability  to  discharge  his  task  results  in  the  decision  against  him. 
Before  touching  upon  the  mass  of  decision,  we  must  here  embody  the 
remarks  of  Mr.  Daniel  in  his  work  on  Negotiable  Instruments,  sec- 
tion 164:  "While  a  bill  or  negotiable  note  imports  in  itself  a  con- 
sideration, yet  when  evidence  has  been  introduced  to  rebut  the  pre- 
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sumption  which  it  raises,  the  burden  is  upon  the  plaintiff  to  satisfy 
the  jury  upon  all  the  evidence,  and  by  the  preponderance  of  evidence 
that  there  was  a  consideration;  and  the  mere  production  of  the  instru- 
ment does  not  shift  upon  the  defendant  the  burden  of  proving  that 
there  was  no  consideration.  The  production  of  the  note,  as  has  been 
said,  is  a  prima  facie  evidence  of  a  consideration,  suflScient  if  not 
rebutted,  to  maintain  the  plaintiff's  case.  But  to  hold  that  such  an 
admission  in  the  note  of  a  consideration  therefor  (as  the  words  'value 
received')  changes  the  burden  of  proof,  and  compels  the  defendant 
to  assume  it,  would  be  to  hold  that  such  an  admission,  when  made 
orally,  and  when  not  contained  in  the  instrument,  would  have  the 
same  effect." 

As  we  have  said,  the  difficulty  owes  its  origin  and  continuance  to 
the  failure  of  lawyers  sufficiently  to  appreciate  the  difference  between 
the  burden  of  proof  attaching  from  the  inception  of  the  case  and  the 
state  of  proof  at  different  periods  in  the  progress  of  that  case.  The 
loose  use  of  the  expression  is  to  be  found  in  some  of  the  excellent  ex- 
cerpts we  have  used  in  this  note.  At  the  risk  of  repeating  ourselves, 
while  we  welcome  freedom  in  the  expression  of  thought,  we  must 
deprecate  any  such  looseness  of  expression  as  may  conduce  to  con- 
fusion. It  is  inaccurate  to  say  the  burden  shifts  from  side  to  side,  for 
it  does  not.  The  burden  is  carried  by  the  responsible  party  through- 
out the  case,  and  having  established  his  case  by  prima  facie  or  other 
evidence,  he  rests,  and  if  the  opposite  party  elects  to  contest  the  case 
at  that  stage,  it  is  necessary  for  the  other  to  resume  his  burden  and 
carry  it  to  the  end.  In  the  principal  case  (ante,  p.  761),  this  reason- 
ing is  entirely  adopted,  and  as  there  shown  is  supported  by  Klunk  v. 
Hocking  Valley  Ey.,  74  Ohio  St.  125,  77  N.  E.  752.  We  cannot  do 
better  than  take  the  syllabus  of  that  case  as  carefully  edited  by  the 
court:  "On  the  trial  of  an  action  against  a  railway  company  brought 
by  a  locomotive  fireman  for  personal  injuries  received  by  him  in  con- 
sequence of  a  defect  in  the  water-gauge  glass  attached  to  the  loco- 
Tnotive  upon  which  he  was  emploj'ed,  an  instruction  that,  to  overcome 
the  effect  of  the  prima  facie  evidence  of  negligence  arising  from  proof 
of  such  defect,  'the  defendant  company  is  required  to  satisfy  the  jury 
by  a  preponderance  of  the  evidence  that  it  was  not  negligent'  is 
erroneous In  such  action  the  burden  of  proving,  by  a  prepon- 
derance of  the  evidence,  the  particular  negligence  alleged  is  at  all 
times  upon  the  plaintiff,  and  while  proof  of  facts  sufficient  under  the 
statute  (section  3365-21,  Revised  Statutes  of  1906)  to  create  a  prima 
facie  presumption  of  negligence  against  the  defendant  casts  upon  it 
the  burden  of  producing  tcidence  of  equal  weight  or  countervailing 
force,  in  order  to  control  or  destroy  such  presumption,  yet  proof  of 
such  facts  does  not  impose  upon  the  defendant  the  burden  of  establish- 
ing aflirniativcly,  by  a  preponderance  of  the  evidence,  that  it  was  not 
negligent.  The  rule  is  that  he  who  affirms  must  prove,  and  when  the 
whole  of  the  evidence  upon  the  issue  involved  leaves  the  case  in 
equipoise,  the  party  affirming  must  fail."  The  principal  case  is  also 
supported  on  precisely  similar  grounds  in  Best  v.  Rocky  Mountain  Nat. 
Bank,  37  Colo.  149,  85  Pac.  1124,  7  L.  R.  A.,  N.  S.,  1035,  although  this 
case  dors  not  api)ear  to  have  been  cited  on  the  hearing; 

In  Gibbs  v.  Farmers'  &  Merchants'  S.  Bank,  123  Iowa,  736,  99  N.  W. 
703,  Chief  .Justice  D(  einer  said:  "It  is  clearly  a  misnomer  of  terms  to 
say  th-it  the  burden  of  proof  swings  like  a  pendulum  from  one  side 
to  the  other  during  the  progress  of  a  trial.     All  that  is  meant  is  that 
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the  duty  of  introducing  evidence  to  meet  a  prima  facie  case  shifts  back 
and  forth:  Pease  v.  Cole,  53  Conn.  53,  55  Am.  Rep.  53,  22  Atl.  681. 
The  burden  of  proof  at  all  times  rests  upon  him  who  affirms;  1  Taylor 
on  Evidence,  9th  ed.,  276,  Am.  notes,  12;  Willett  v.  Rich,  142  Mass. 
356,  56  Am.  Rep.  684,  7  N.  E.  776;  Heinemann  v.  Heard,  62  N.  Y. 
448."  A  particularly  fine  statement  of  this  rule  will  be  found  in 
Powers  V.  Russell,  13  Pick.  69. 

It  is  to  this  undisciplined  use  of  the  phrase  that  the  student  search- 
ing for  authoritative  citations  in  support  of  his  proposition  will  often 
discover  a  group  of  cases  at  foot  of  the  proposition  that  in  actions  on 
bills  and  notes  the  burden  of  proving  consideration  is  on  the  plain- 
tiflf,  and  another  group  affirming  that  the  burden  of  proof  is  on  the 
defendant.  The  grouping  is  right  though  the  title  is  wrong.  For  the 
rule  that  the  defendant  must  meet  the  prima  facie  case  made  out  by 
the  plaintiff  there  is  ample  authority:  Martin  v.  Foster,  83  Ala.  213, 
3  South,  422;  Ragsdale  v.  Gresham,  141  Ala.  308,  37  South.  367; 
Richardson  v.  Comstock,  21  Ark.  69;  Perot  v.  Cooper,  17  Colo.  80, 
31  Am.  St.  Rep.  258,  28  Pac.  391;  Murphy  v.  Gumaer,  12  Colo.  App. 
472,  55  Pac.  951;  Rowland  v.  Harris,  55  Ga.  141;  Gallagher  v.  Kiley, 
115  Ga.  420,  41  S.  E.  613;  Holmes  v.  Horn,  120  111.  App.  359;  Ewen 
V.  Templeton,  148  111.  App.  46;  Beeson  v.  Howard,  44  Ind.  413;  Luke 
V.  Koenen,  120  Iowa,  103,  94  N.  W.  278;  Culbertson  v.  Salinger  (Iowa), 
117  N.  W.  6;  Sollenberger  v.  Stephens,  46  Kan.  386,  26  Pac.  690;  Cox 
V.  Cox's  Exr.,  25  Ky.  Law  Rep.  1934,  79  S.  W.  220;  Bronston's  Admr. 
V.  Lakes,  135  Ky.  173,  121  S.  W.  1021;  Berwin  v.  Ganger,  23  La.  Ann. 
647;  Sawyer  v.  Vaughan,  25  Me.  337;  Parish  v.  Stone,  14  Pick.  198, 
25  Am.  Dec.  378;  Jennison  v.  Stafford,  1  Cush.  168,  48  Am.  Dec.  594; 
Lombard  v.  Bryne,  194  Mass.  236,  80  N.  E.  489;  Holmes  v.  Farris,  97 
Mo.  App.  305,  71  S.  W.  116;  Winfrey  v.  Ragan,  136  Mo.  App.  250, 
117  S.  W.  83;  Merchants'  Nat.  Bank  v.  Brisch,  140  Mo.  App.  246,  124 
S.  W.  76;  Coburn  v.  Odell,  30  N.  H.  540;  Harris  v.  Buchanan,  100 
App.  Div.  403,  91  N.  Y.  Supp.  484;  Joveshof  v.  Rockey,  109  N.  Y. 
Supp.  818;  McArthur  v.  McLeod,  51  N.  C.  475;  Ginn  v.  Dolan,  81  Ohio 
St.  121,  135  Am.  St.  Rep.  761,  90  N.  E.  141;  Tinker  v.  Midland  Valley 
Mercantile  Co.  (Okl.),  105  Pac.  333;  Flint  v.  Phipps,  16  Or.  437,  19 
Pac.  543;  Sayre  v.  Mohney,  35  Or.  141,  56  Pac.  526;  Conmey  v.  Mac- 
farlane,  97  Pa.  361;  Pryor  v.  Coulter,  1  Bail.  517;  South  Dakota 
Cent.  Ry.  Co.  v.  Smith,  22  S.  D.  210,  116  N.  W.  1120;  McCormick  v. 
Kampman  (Tex.  Civ.  App.),  109  S.  W.  492;  First  Nat.  Bank  v.  Foote, 
12  Utah,  157,  42  Pac.  205;  Preas  v.  Vollintine,  53  Wash.  137,  101  Pac. 
706. 

We  omitted  from  the  above  list  of  cases  Chicago  Title  etc.  Tr. 
Co.  v.  Ward,  113  111.  App.  327,  as  at  first  impression  it  seemed  that 
the  opinion  was  stronger  than  the  rule,  in  that  it  says:  "We  cannot 
say  that  the  defense  of  want  of  consideration  has  been  shown,  as  it 
must  be,  by  a  preponderance  of  the  evidence."  It  is,  however,  per- 
fectly consistent,  because  the  defense  took  the  form  of  accord  and 
satisfaction  and  unless  there  was  that  preponderance  on  the  whole 
case,  the  plaintiff  must  win.  The  plaintiff  had  furnished  his  case 
with  the  presumption  of  consideration,  and  that  presumption  took 
the  place  of  evidence,  which  the  defendant  had  to  meet.  If  he  met 
it,  and  no  more,  and  the  plaintiff  did  not  discount  its  value  by  his 
rebutting  evidence,  the  defendant  would  succeed,  so  that  the  dictum 
referred  to  is  not  in  conflict  with  the  other  decisions,  as  a  reference 
merely  to  the  syllabus  might  suggest. 


77-4  135  American  State  Reports.  [Ohio, 

On  the  very  interesting  point  of  presumption  being  evidence, 
Keating  v.  Morrissey,  6  Cal.  App.  163,  91  Pac.  677,  affords  excellent 
illustration,  and  cites  with  effect  the  opinion  of  Mr.  Justice  Henshaw 
in  People  v.  Milner,  122  Cal.  171,  54  Pac.  833,  which  throws  a 
clarifying  light  on  the  point.  It  says:  "By  section  2061,  subdivision 
2,  of  the  Code  of  Civil  Procedure,  jurors  are  to  be  instructed  'that 
they  are  not  bound  to  decide  in  conformity  with  the  declarations  of 
any  number  of  witnesses  which  do  not  produce  conviction  in  their 
minds,  against  a  less  number,  or  against  a  presumption  or  other 
evidence  satisfying  their  minds.'  In  this  is  a  distinct  recognition 
of  the  facts:  1.  That  a  presumption  is  evidence;  and  2.  That  it  is 
evidence  which  may  outweigh  the  positive  tendency  of  witnesses 
against  it.  It  has  been  said  that  disputable  presumptions  are  al- 
lowed to  stand,  not  against  the  facts  they  represent,  but  in  lieu  of 
proof  of  the  facts,  and  that  when  the  fact  is  proven  contrary  to  the 
presumption,  no  conflict  arises,  but  the  presumption  is  simply  overcome 
and  dispelled:  Savings  &  Loan  Soc.  v.  Burnett,  106  Cal.  514,  39  Pac. 
922.  This  is  true.  Against  a  proved  fact,  or  a  fact  admitted,  a  dis- 
putable presumption  has  no  weight,  but  where  it  is  undertaken  to 
prove  the  fact  against  the  presumption,  it  still  remains  with  the  jury 
to  say  whether  or  not  the  fact  has  been  proven;  and,  if  they  are  not 
satisfied  with  the  proof  offered  in  its  support,  they  are  at  liberty  to 
accept  tlie  evidence  of  the  presumption." 

There  is,  however,  in  a  few  decisions  an  appearance  of  conflict 
with  the  proposition  that  the  evidence  being  equal,  the  defendant 
should  prevail,  as  the  plaintiff  has  the  burden.  In  Martin  v.  Foster. 
83  Ala.  213,  3  South.  422,  and  Gallagher  v,  Kiley,  115  Ga.  420,  41 
S.  E.  613,  the  courts  laid  it  down  that  if  the  question  of  a  legal 
consideration  was  left  in  doubt  by  the  evidence  bearing  on  that 
point,  the  presumption  created  by  the  note  would  prevail,  and  thus 
entitle  the  plaintiff  to  recover.  This  finds  support  in  Holmes  v.  Horn, 
120  111.  App.  359,  but  as  we  have  expressed  ourselves,  we  do  not 
think  it  represents  the  law  as  accurately  as  the  principal  case  (ante, 
p.  761). 

For  the  proposition  that  the  plaintiff  in  such  actions  carries  the 
onus  proband!,  there  is  also  ample  and  direct  authority,  but  the 
majority  of  the  cases  last  cited  are  also  indirect  authorities  for  the 
proposition  that  when  there  is  evidence  tending  to  question  the 
consideration  of  a  bill  or  note  the  burden  is  on  the  plaintiff:  Brown 
v.  Johnston  Bros.,  135  Ala.  608,  33  South.  683;  Best  v.  Rocky  Moun- 
tain Nat.  Bank,  37  Colo.  149,  85  Pac.  1124,  7  L.  R.  A.,  N.  S.,  1035; 
Martin  v.  Donovan,  15  La.  Ann.  41;  Small  v.  Clewley,  62  Me.  155, 
Ki  Am.  Rep.  410;  Delano  v.  BartJctt,  6  Cush.  364;  Huntington  v. 
Shute,  180  Mass.  371,  91  Am.  St.  Rep.  309,  62  N.  E.  380;  Manistee 
Nat.  Bank  v.  Seymour,  64  Mich.  59,  31  N.  W.  140;  Taylor  v.  Tay- 
lor's Estate,  138  Mich.  658,  101  N.  W.  832;  Bogie  v.  Nolan,  96  Mo. 
85,  9  S.  W.  14;  Search  v.  Miller,  9  Neb.  26,  1  N.  W.  975;  Campbell 
V.  McCormac,  90  N.  C.  491;  Murphy  v,  Hagerman,  Wright,  293;  Con- 
niey  v.  Macfarlane,  97  Pa.  361. 

2.  Within  Code  Provisions. — In  many  states  there  is  an  express 
code  provision,  as  in  California,  Civil  Code,  section  1615,  that  "The 
burden  of  showing  a  want  of  consideration  sufficient  to  support  an 
instrument  lies  with  the  party  seeking  to  invalidate  or  avoid  it," 
and  so  far  as  commercial  paper  is  concerned,  it  serves  the  useful 
purpose  of  declaring  the  law,  and  saves  that  reference  to  authority 
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which  the  increasing  number  of  cases  renders   always'  arduous   and 
often  vain. 

3.  When  Held  by  Third  Party. — Throughout  we  have  dealt  with 
the  carriage  of  the  burden  of  proof  as  between  the  immediate  par- 
ties to  the  bill  or  note.  There  yet  remains  a  small  and  unimportant 
branch  of  the  subject,  namely,  when  the  bill  or  note  is  held  by  a 
third  party.  In  that  event,  if  the  defendant  desires  to  set  up  the 
defense  of  M'aut  of  consideration,  he  bears  not  only  the  burden  of 
proving  the  want  of  consideration  for  giving  the  bill  or  note  to 
the  immediate  party,  but  also  of  proving  the  want  of  consideration 
from  the  plaintiff  to  his  immediate  indorser.  Daniel  points  out  in 
his  work  on  Negotiable  Instruments,  fifth  edition,  volume  1,  sec- 
tion 165,  that  there  are  two  well-settled  leading  principles  in  these 
cases — one,  that  the  defendant,  as  against  an  innocent  holder,  re- 
tains his  burden  of  proof  notwithstanding  he  proves  total  want  of 
consideration  to  himself  or  that  the  bill  was  for  the  accommodation 
of  the  payee:  Knight  v.  Pugh,  4  Watts  &  S.  445,  39  Am.  Dec.  99; 
Wilson  V.  Lazier,  11  Gratt.  477;  and  two,  that  if  fraud  or  illegality 
is  shown  in  the  origin  of  the  bill,  then  the  plaintiff  averring  his 
bona  fides  is  called  upon  to  disclose  the  circumstances  under  which 
it  was  acquired.  If  his  assertion  of  good  faith  is  well  founded,  his 
task  is  easy,  and  if  not,  he  has  to  submit  the  facts  for  judicial  con- 
sideration: Crampton  v.  Perkins,  65  Md.  22,  3  Atl.  300;  Mace  v. 
Kennedy,  68  Mich.  389,  36  N.  W.  187,  known  as  one  of  the  Bohemian 
Oat  cases.  In  an  English  case  cited  by  Daniel  (section  165),  1  Mills 
V.  Barber,  1  M.  &  W.  425,  Lord  Abinger  is  quoted  as  saying:  "If  a 
man  comes  into  court  without  any  suspicion  of  fraud,  but  only  as  the 
holder  of  an  accommodation  bill,  it  may  fairly  be  presumed  that  he 
is  a  holder  for  value.  The  proof  of  its  being  an  accommodation 
bill  is  no  evidence  of  the  want  of  consideration  in  the  holder.  If 
the  defendant  says,  'I  lent  my  name  to  the  drawer  for  the  purpose 
of  his  raising  money  upon  the  bill,'  the  probability  is  that  money 
was  obtained  upon  the  bill.  Unless,  therefore,  the  bill  be  connected 
with  some  fraud,  and  a  suspicion  of  a  fraud  be  raised  from  its  being 
shown  that  something  has  been  done  with  it  of  an  illegal  nature— 
as  that  it  has  been  clandestinely  taken  away,  or  has  been  lost  or 
stolen,  in  which  case  the  holder  must  show  that  he  gave  value  for 
it — the  onus  proband!  is  cast  upon  the  defendant." 


DOYLE  V.  BALTIMORE  AND  OHIO  RAILROAD  COM- 
PANY. 

[81  Ohio  St.  184,  90  N.  E.  165.] 

RES  JUDICATA — Revivor  of  Action  in  Favor  of  an  Admin- 
istrator Does  not  Amount  to. — If  an  action  is  brought  to  recover  for 
the  death  of  a  human  being  for  the  benefit  of  a  beneficiary  desig- 
nated by  statute,  and  she  dies,  after  which  an  order  is  entered  re- 
viving the  action  in  favor  of  the  administrator,  this  does  not  ren- 
der res  judicata  the  question  whether  the  cause  of  action  has  sur- 
vived, and  it  is  still  open  to  the  court  to  determine  that,  after  the 
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death    of   such   beneficiary,   no    one    remained   for   whose   benefit   th» 
action  could  be  maintained,     (p.  778.) 

DEATH  OF  HUMAN  BEING— Effect  of  Death  Pendente  Lite 
of  the  Sole  Beneficiary  for  Whom  a  Recovery  can  be  had. — If  a  stat- 
ute authorizes  the  maintenance  of  an  action  by  the  personal  repre- 
sentative of  a  person  whose  death  has  been  caused  by  the  wrongful 
act  of  another,  and  that  such  action  shall  be  for  the  exclusive  bene- 
fit of  the  wife  or  husband  and  children  or  other  designated  heirs  of 
the  deceased  person,  and  a  judgment  having  been  recovered,  it  is- 
reversed  and  remanded  for  further  proceedings,  and  the  sole  bene- 
ficiary then  dies,  the  action  cannot  be  maintained.  This  is  not  so 
much  an  abatement  of  the  action  as  an  arising  of  a  contingency 
upon  which  its  further  prosecution  must  be  aimless  for  want  of 
a  person  in  whose  favor  a  recovery  can  be  enforced,     (p.  780.) 

The  supplemental  answer  referred  to  in  the  opinion  of  the 
court  averred  the  death  of  the  plaintiff  after  the  former  re- 
versal and  that  she  left  no  heirs  or  next  of  kin,  and  that  there 
remained  no  beneficiary  entitled  to  any  of  the  proceeds  of 
the  action.  The  reply  to  this  supplemental  answer  admitted 
the  death  of  the  plaintiff,  but  denied  all  the  other  allegations. 

T.  E.  Powell  and  Selwyn  N.  Owen,  for  the  plaintiff  in  error. 

Booth,  Keating,  Peters  &  Pomerene,  F.  A.  Durban  and 
R.  J.  King,  for  the  defendant  in  error. 

iss  PRICE,  J.  The  original  action  in  the  court  of  com- 
mon pleas  was  brought  under  favor  of  sections  6134  and  6135 
of  the  Revised  Statutes.  The  former  section  gives  a  right  of 
action  to  the  personal  representative  of  a  person  whose  death 
has  been  caused  by  the  wrongful  act,  neglect  or  default  of 
another,  and  the  latter  section  prescribes  for  whose  benefit 
the  action  may  be  brought  and  maintained,  in  the  following 
terms:  "Every  such  action  shall  be  for  the  exclusive  benefit 
of  the  wife,  or  husband  and  children,  and  if  there  be  neither 
uf  them,  then  of  the  parents  and  next  of  kin  of  the  person 
whose  death  shall  be  so  caused;  and  it  shall  be  brought  in  the 
name  of  the  personal  representative  of  the  deceased  person; 
and  in  every  action  the  jury  may  give  such  damages,  not  ex- 
ceeding in  any  case,  ten  thousand  dollars,  as  they  may  think 
proportioned  to  the  pecuniary  injury  resulting  from  such 
death,  to  the  persons  respectively  for  whose  benefit  such 
action  shall  be  brought." 

Doyle,  whose  death  was  caused,  left  as  his  widow  Mary 
Doyle,  who  became  administratrix  of  his  **^  estate,  and  as- 
such  brought  the  suit,  but  he  left  no  children,  and  the  action 
was  for  the  sole  and  exclusive  benefit  of  the  widow,  and  there 
was  a  recovery  in  the  court  of  common  pleas.  The  circuit 
court  reversed  the  judgment  of  the  court  of  common  pleas. 
The  plaintiff  brought  error  in  this  court  and  prayed  for  s- 
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reversal  of  the  judgment  of  the  circuit  court  and  an  af- 
firmance of  that  of  the  court  of  common  pleas.  "While  the 
case  was  pending  in  this  court,  the  plaintiff  in  error,  Mary- 
Doyle,  the  widow  and  administratrix,  died,  and  the  action 
was  revived  in  the  name  of  James  M.  Ottinger,  as  the  ad- 
ministrator de  bonis  non  of  estate  of  John  H.  Doyle,  de- 
ceased, and  on  hearing  in  this  court  the  judgment  of  the 
circuit  court  was  affirmed,  and  the  cause  remanded  to  the 
court  of  common  pleas  for  further  proceedings.  When  the 
ease  again  reached  that  court,  the  railroad  company,  on  leave 
given  for  that  purpose,  filed  a  supplemental  answer,  which 
appears  in  the  statement  preceding  this  opinion,  to  which  a 
reply  was  filed,  which  also  appears  in  said  statement. 

By  these  two  pleadings  a  new  and  important  issue  is  made, 
not  so  much  an  issue  of  facts  as  of  law,  for  the  demurrer  to 
the  reply  challenges  the  right  to  further  maintain  the  original 
action.  The  supplemental  answer  discloses  the  fact  occur- 
ring in  the  history  of  the  litigation  that  after  the  judgment 
in  the  court  of  common  pleas  had  been  reversed,  and  while 
there  was  no  judgment  in  her  favor,  Mary  Doyle,  the  widow, 
for  whose  exclusive  benefit  the  suit  was  brought,  died.  In 
the  absence  of  children,  she,  at  the  death  of  her  husband,  be- 
came his  sole  next  of  kin.  This  supplemental  *^^  answer 
proceeds  to  say  that  aside  from  said  widow,  the  husband  left 
"no  heirs  or  next  of  kin  entitled  to  any  of  the  benefits  of  the 
action,  and  that  there  is  now  no  statutory  beneficiary  entitled 
to  receive  any  of  the  proceeds  of  this  action."  On  this 
ground  the  railroad  company  asks  that  the  action  be  dismissed 
and  that  it  be  allowed  to  go  hence. 

The  reply  admits  the  death  of  the  widow  while  there  was 
no  judgment  in  her  favor,  but  denies  all  the  other  allegations 
of  the  new  answer.  But  the  reply  says:  "The  predicate  of 
this  denial  is  the  fact  that  there  was  left  surviving  the  said 
Mary  Doyle,  her  mother,  her  sole  heir  and  next  of  kin,  who 
is  still  living,  and  several  collateral  heirs  and  next  of  kin 
of  said  John  H.  Doyle,  who  are  still  living.  Wherefore  plain- 
tiff asks  judgment  as  in  the  petition."  It  is  not  alleged  that 
John  H.  Doyle  left  either  parents  or  their  next  of  kin. 

The  lower  courts  held  this  reply  bad  on  demurrer,  and  we 
concur  in  the  holding.  We  must  not  lose  sight  of  the  status 
of  the  case  made  in  the  original  petition — that  the  action  was 
for  the  exclusive  benefit  of  Mary  Doyle,  the  widow.  There 
were  no  children.  If  she  had  maintained  the  judgment  she 
once  recovered  and  afterward  died  before  its  collection,  a 
very  different  question  might  appear.  It  might  then  be,  as 
it  is  now  claimed  by  plaintiff  in  error,  on  the  present  issue, 
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that  such  judgment,  being  valid  in  all  respects,  "is  property," 
and  might  for  that  reason  pass  to  the  mother  or  next  of  kin 
of  the  widow.  But  there  was  no  judgment  in  her  favor  when 
she  died,  for  the  reversal  of  her  judgment  by  the  circuit  court 
left  her  a  mere  right  of  ^^*  action  to  be  again  prosecuted, 
and  that  is  all  she  possessed  respecting  the  action  at  the  time 
of  her  decease.  It  is  not  such  species  of  property  as  will, 
under  the  provisions  of  the  statute  above  quoted,  pass  to  her 
heirs  or  next  of  kin — in  this  case  to  her  mother.  The  mother 
of  Mrs.  Doyle  at  one  time  was  the  mother  in  law  of  John  H. 
Doyle,  between  whom  there  was  no  tie  of  consanguinity.  It 
was  a  relationship  by  marriage  with  the  daughter,  and  that 
only,  and  we  cannot  think  that  she  has  any  legal  connection 
with  the  cause  of  action  created  by  the  statute,  or  the  right 
of  action  to  enforce  it.  Until  she  realized  on  a  judgment 
against  the  railroad  company,  Mrs.  Doyle  had  nothing  in  the 
case  she  could  confer  upon  her  mother  or  anyone  else.  The 
right  of  action  in  her  favor  must  follow  the  statute,  and  we 
do  not  find  her  mother,  or  the  collateral  heirs  of  the  deceased 
•husband,  mentioned  in  the  statute  as  even  possible  bene- 
ficiaries, on  the  facts  conceded  in  the  pleadings.  Section 
6135,  supra,  provides  that  where  there  is  no  wife  or  husband, 
and  no  children,  the  action  shall  be  for  the  benefit  (exclusive) 
of  "the  parents  and  next  of  kin  of  the  person  whose  death 
shall  be  so  caused."  In  this  case,  there  was  a  widow  but  no 
children,  so  that  the  clause  relating  to  the  right  of  "parents 
and  next  of  kin"  of  deceased  husband  has  had  no  field  for 
operation.  The  case  was  not  brought  for  their  benefit,  and 
it  cannot  now  be  distorted  into  one  in  their  favor.  The 
"parents"  spoken  of  are  the  "parents"  of  the  person  whose 
death  shall  be  so  caused,  and  not  the  "parents"  of  the  widow 
of  the  one  whose  death  is  caused.  This  view  of  the  case  is 
advanced  by  a  *^^  later  clause  of  the  section  as  to  the  rule 
of  damages,  to  wit:  "And  in  every  action  the  jury  may  give 
such  damages,  not  exceeding  in  any  case  ten  thousand  dollars, 
as  they  may  think  proportioned  to  the  pecuniary  injury  re- 
sulting from  such  death,  to  the  persons  respectively  for  whose 
benefit  such  action  shall  be  brought." 

We  see  in  this  that  the  legislature  has  circumscribed  the 
right  of  action  and  fixed  the  beneficiaries  as  those  who  suffer 
pecuniary  injury  resulting  from  such  death.  The  cause  of 
action  for  the  wrongful  death  of  John  H.  Doyle  commenced  to 
run  at  the  time  of  his  death,  and  the  liability  of  the  railroad 
company  was  to  respond  in  damages  for  the  exclusive  benefit 
of  Mary  Doyle,  widow,  and  the  jury  would  be  governed  by 
the  rule  of  the  statute,  and  give  her  such  damages,  not  ex- 
ceeding ten  thousand  dollars,  as  they  should  think  propor- 
tioned to  the  pecuniary  injury  resulting  from  the  death. 
There  was  but  one  cause  of  action  in  this  case,  and  that  is 
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contained  in  the  petition.  The  plaintiff  has  set  up  no  new 
cause  of  action,  and  perhaps  could  not  and  be  within  the  facts. 
So  the  plaintiff's  case  is  still  one  for  the  exclusive  benefit  of 
Mary  Doyle,  and  she  is  now  deceased.  There  is  no  surviving 
statutory  beneficiary,  and  that  is  the  meat  of  the  proposition 
made  by  the  supplemental  answer.  The  reply  to  that  proposi- 
tion lifts  the  case  above  the  level  of  doubt  by  pointing  out 
the  persons  who,  after  the  death  of  the  widow  and  before 
judgment,  would  receive  her  mantle  and  claim  to  be  afflicted 
with  some  injury  resulting  from  the  wrongful  death.  Un- 
fortunately there  is  no  provision  of  the  statute  that  upon  the 
death  of  Mary  Doyle,  the  exclusive  beneficiary  *^^  in  the 
suit,  the  right  kind  of  action  shall  vest  in  some  other  next  of 
kin  of  John  Doyle,  who  at  the  time  the  cause  of  action  herein 
accrued  had  no  interest  in  it. 

Counsel  for  plaintiff  in  error  would  use  the  latter  part  of 
section  6135,  supra,  as  an  argument  supporting  their  conten- 
tion. It  authorizes  the  administrator  appointed  in  this  state 
to  obtain  the  approval  of  the  appointing  court  and  settle  with 
defendant  before  or  after  commencement  of  suit,  as  to  the 
amount  to  be  paid,  and  that  the  amount  received  by  such 
personal  representative,  whether  by  settlement  or  otherwise, 
shall  be  apportioned  among  the  beneficiaries,  unless  adjusted 
between  themselves,  by  the  court  making  the  appointment  in 
such  manner  as  shall  be  fair  and  equitable,  having  reference 
to  the  age  and  condition  of  such  beneficiaries,  and  the  laws 
of  descent  and  distribution  of  personal  estates  left  by  persons 
dying  intestate. 

Here  the  legislature  is  dealing  with  a  ''bird  in  the  hand" 
and  not  "one  in  the  bush" — in  the  hand,  because  what  comes 
into  the  hands  of  the  administrator  is,  by  settlement  or  other- 
wise, the  fruits  of  a  final  disposition  of  the  cause  of  action, 
and  in  disposing  of  what  has  been  received  on  settlement  or 
recovery,  the  legislature  has  vested  large  discretion  in  the 
court  that  made  the  appointment.  But  this  clause  of  the 
section  giving  such  discretion  does  not  enlarge  on  the  per- 
sons for  whose  benefit  the  action  for  causing  death  may  be 
brought  and  maintained. 

Another  position  has  been  taken  and  advocated  for  the 
plaintiff  in  error,  in  which  he  claims  that  -^^^  the  plea  made 
in  the  supplemental  answer  should  have  been  made  when  the 
motion  to  revive  the  action  was  made  and  heard;  and  that 
inasmuch  as  no  such  plea  was  then  made  and  no  contest  waged 
as  to  the  right  of  revivor,  it  is  now  too  late  to  make  it.  In 
the  words  of  counsel,  the  question  is  res  judicata.  We  cannot 
subscribe  to  this  view  of  what  was  involved  in  and  determined 
by  the  order  of  revivor.  Mrs.  Doyle,  administratrix,  died 
after  the  circuit  court  reversed  the  judgment  in  her  favor 
and  while  her  petition  in  error  was  pending  in  this  court. 
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On  suggestion  of  the  death  of  the  plaintiff  in  error,  and 
nothing  more,  the  proceeding  here  was  revived  in  the  name 
of  an  administrator  de  bonis  non.  That  was  all  that  was 
done  or  adjudicated.  It  was  proper  and  necessary  to  further 
proceedings  that  another  be  made  plaintiff  in  error,  or  rather 
that  another  personal  representative  of  the  deceased  husband 
be  substituted,  in  order  that  a  proper  disposition  could  be 
made  of  the  case  in  this  court.  The  substituting  of  this  new 
party  determined  nothing  as  to  the  merits  of  the  case. 

Counsel  for  plaintiff  in  error  seem  to  construe  the  supple- 
mental answer  as  a  demand  for  the  abatement  of  the  action 
because  of  the  death  of  the  original  plaintiff  in  the  action, 
and  they  cite  section  5144  of  the  Revised  Statutes  to  answer 
that  demand.  That  section  reads:  "Except  as  otherwise 
provided,  no  action  or  proceeding  pending  in  any  court  shall 
abate  by  the  death  of  either  or  both  of  the  parties  thereto, 
except  an  action  for  libel,  slander,  malicious  prosecution,  for 
a  nuisance,  or  against  a  justice  of  the  peace  for  misconduct 
in  office,  which  ^^^  shall  abate  by  the  death  of  either  party." 
It  is  urged  that  as  this  case  does  not  fall  in  the  class  of  cases 
"otherwise  provided,"  there  can  be  no  abatement  in  present 
action. 

On  the  contrary,  counsel  for  defendant  in  error  say:  "We 
are  not  contending  that  the  death  of  the  plaintiff  abated  this 
action.  We  are  not  disputing  the  proposition  that  the  death 
of  a  party  does  not  abate  a  pending  suit,  except  those  referred 
to  in  section  5144,  and  we  do  not  claim  this  case  is  one  of 
those  special  ones."  They  rely,  and  so  state,  on  the  ground 
that  there  is  no  living  statutory  beneficiary  since  the  death  of 
INIary  Doyle,  widow,  and  that  when  there  is  no  longer  a  statu- 
tory beneficiary,  the  action  should  not  be  further  maintained 
and  prosecuted.  We  think  this  is  the  correct  interpretation 
of  the  supplemental  answer,  for  if  there  is  no  longer  a  bene- 
ficiary, the  suit  is  aimless,  and  should  for  that  reason  abate. 
The  matter  pleaded  is  defensive  father  than  in  abatement  of 
the  action  or  proceeding. 

It  would  seem  from  the  consideration  of  the  entire  record 
that  the  statute  having  given  the  right  of  action  in  this  case 
for  the  exclusive  benefit  of  the  widow,  that  right  in  her  could 
neither  ascend  to  her  mother  or  cross  over  to  the  collateral 
heirs  of  her  deceased  husband,  unless  the  statute  so  provides  ;^ 
and  it  does  not  so  provide. 

The  judgment  of  the  circuit  court  is  affirmed. 

Crew,  C.  J.,  Summers,  Spear,  Davis  and  Shauck,  JJ.,  con- 
cur. 


The  Quration  Whefhrr  an  Action  for  Wrongful  Death  abates  on  the 
death  of  the  person  eutitled  to  prosecute  it  is  considered  in  Billings- 
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"ey  V.  St.  Louis  etc.  Ey.  Co.,  84  Ark.  617,  120  Am.  St.  Eep.  95; 
Matter  of  Meekin,  164  N.  Y.  145,  79  Am.  St.  Kep.  635;  note  to 
Brown  v.  Electric  Ry.  Co.,  70  Am.  St.  Eep.  685.  In  Bates  v.  Sylves- 
ter, 205  Mo.  493,  120  Am.  St.  Rep.  761,  it  is  affirmed  that  a  cause  of 
action  for  wrongful  death  does  not  survive  the  death  of  the  wrong- 
doer. 


BOYD  V.  STATE. 

[81  Ohio  St.  239,  90  N.  E.  355.] 

RAPE — Evidence  of  Previous  Acts  of  a  Similar  Character. — 

Under  an  indictment  for  rape  committed  with  the  consent  of  the 
prosecutrix,  she  being  under  the  age  of  consent,  evidence  of  acts  of 
illicit  intercourse  with  her  prior  to  that  charged  in  the  indictment 
is  admissible  for  the  purpose  of  showing  the  relation  and  familiarity 
of  the  parties,  their  disposition  and  antecedent  conduct  toward  each 
other,  and  as  corroborative  of  the  testimony  of  the  prosecuting  wit- 
ness touching  the  act  charged  in  the  indictment,     (p.  783.) 

Prosecution  and  conviction  for  rape  committed  on  a  girl 
under  sixteen  years  of  age  with  her  consent.  After  the  judg- 
ment of  conviction  had  been  affirmed  by  the  circuit  court,  the 
defendant  asked  leave  to  file  a  petition  in  error  to  reverse  the 
judgment. 

Edwin  D.  Ricketts  and  C.  V.  "Wright,  for  the  motion. 

H.  E.  Sparnon,  prosecuting  attorney,  and  0.  W,  H.  Wright, 
for  the  state. 

240  CREW,  C.  J.  The  indictment  in  this  case  alleges  that 
the  offense  charged  therein,  upon  which  reliance  was  had  for 
conviction,  was  committed  on  the  tenth  day  of  August,  1908. 
On  the  trial  of  the  case  in  the  court  of  common  pleas  the 
prosecutrix,  being  called  as  a  witness  on  behalf  of  the  state, 
was  permitted,  over  the  objection  of  defendant,  to  testify  that 
on  several  occasions  prior  to  said  tenth  day  of  August,  1908, 
she  had  had  sexual  intercourse  with  the  accused.  The  prior 
acts  of  illicit  intercourse  thus  shown  covered  a  period  of  about 
two  months  immediately  preceding  said  tenth  day  of  August, 
1908.  It  is  the  claim  of  counsel  representing  ^^i  i]^q  motion 
for  leave  to  file  a  petition  in  error  in  this  case  that  the  ad- 
mission of  this  testimony  was  improper  and  erroneous, 
because  the  testimony  so  given  tended  to  prove  the  commission 
by  defendant  of  separate  and  distinct  crimes  other  than  the 
one  for  which  he  had  been  indicted  and  for  which  he  was 
being  tried.  In  support  of  this  claim  reliance  is  had  upon  the 
general  rule  that  it  is  not  competent  in  a  prosecution  for  one 
offense  to  show  that  the  accused  is  guilty  of  another  and  dif- 
ferent offense  wholly  unconnected  with  the  offense  charged. 
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The  rule  thus  invoked  by  counsel,  while  perhaps  one  uni- 
formly observed  and  followed  in  proper  cases,  is  wholly 
without  application  in  cases  where  the  act  proved  is  a  rele- 
vant fact  or  circumstance  tending  to  show  the  commission  by 
defendant  of  the  particular  crime  charged  against  him.  In 
all  cases  evidence  should  be  excluded  which  tends  only  to  the 
proof  of  a  merely  collateral  fact;  it  should,  however,  be  ad- 
mitted if  it  is  of  such  character  that  its  reasonable  and  natural 
tendency  is  to  establish  the  particular  fact  in  controversy. 
There  is,  and  can  be,  no  rule  of  law  which  forbids  or  excludes 
evidence  of  other  crimes  than  that  charged,  if  the  evidence 
offered  can  be  said  to  be  relevant  as  tending  to  establish  and 
prove  the  guilt  of  the  accused.  If  relevant,  the  fact  that  the 
particular  act  which  the  evidence  tends  directly  to  prove  is 
criminal  in  its  nature  is  wholly  immaterial,  for  the  compe- 
tency and  admissibility  of  such  evidence  does  not  depend  upon 
the  innocent  character  of  the  act  or  circumstance  which  it 
tends  to  prove,  but  upon  the  relevancy  of  such  act  or  circum- 
stance to  the  issue  involved.  ^^^  The  rule  upon  this  subject 
is,  we  think,  correctly  stated  by  Mason,  J.,  in  the  compara- 
tively recent  case  of  State  v.  Borchert,  68  Kan.  360,  74  Pac. 
1108,  where  he  says:  "The  true  rule  is  that  testimony  which 
is  otherwise  admissible  as  tending  to  prove  the  defendant 
guilty  of  the  very  crime  charged  is  not  rendered  inadmissible 
by  the  fact  that  it  also  tends  to  show  that  he  has  committed 
some  other  crime."  The  doctrine  must  now  be  considered 
as  fairly  well  settled  by  the  weight  of  authority  that  in  prose- 
cutions for  adultery,  seduction,  rape  upon  one  under  the  age 
of  consent,  and  incest,  acts  of  sexual  intercourse  between  the 
parties  prior  to  the  act  charged  in  the  indictment  may  be 
given  in  evidence  as  tending  to  sustain  the  principal  charge, 
by  showing  the  relations  between  the  parties.  The  reason  for 
this  rule,  which  applies  alike  to  all  such  cases,  is  well  stated 
in  State  v.  Markins,  95  Ind.  464,  48  Am.  Rep.  733,  a  prose- 
cution for  incest,  where  it  is  said  by  Elliott,  C.  J. :  **It  is  a 
rule  of  elementary  logic,  as  well  as  of  rudimentary  law,  that 
evidence  which  tends  to  establish  facts  rendering  it  ante- 
cedently probable  that  a  given  event  will  occur  is  of  material 
relevancy  and  strong  probative  force.  It  is  more  probable 
that  incestuous  intercourse  will  take  place  between  persons 
who  have  conducted  themselves  with  indecent  familiarity 
than  those  whose  behavior  has  been  modest  and  decorous.  It 
cannot  be  doubted  that  it  is  competent  to  show  the  previous 
intimacy  between  the  persons  charged  with  the  crime  of 
incest,  their  behavior  toward  each  other,  and  their  acts  of 
impropriety  and  indecency.  If  it  be  proper  to  show  acts  of 
indecent  and  lascivious  character,  ^^^  then,  surely,  it  must  be 
proper  to  show  the  act  to  w^hich  all  such  indecent  and  las- 
civious acts  lead,  and  in  which  they  will  often  culminate.    It 
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cannot  be  held,  upon  any  principle  of  law  or  logic,  that  the 
state  may  show  acts  of  improper  intimacy  up  to  the  very 
act  of  sexual  intercourse,  and  then  must  stop,  although  the 
sexual  intercourse  is  but  the  usual  result  of  the  previous 
lascivious  conduct.  If  the  course  of  conduct  tends  to  show 
that  the  incestuous  intercourse  charged  in  the  indictment 
did  take  place,  then,  surely,  the  culminating  act  of  sexual 
commerce  must  be  evidence  of  a  convincing  character.  It 
would  be  a  singular  rule  that  would  admit  evidence  of  las- 
civious conduct,  and  yet  exclude  evidence  of  the  act,  which 
of  all  the  series  supplies  the  strongest  evidence  that  the 
crime  charged  was  one  likely  to  be  committed.  If  the  rule 
were  that  the  state  might  show  previous  lascivious  conduct, 
but  must  not  show  an  act  of  sexual  intercourse,  we  should 
have  the  singular  anomaly  of  a  legal  rule  rejecting  evidence 
simply  because  of  its  strength  and  importance.  The  usual 
rule  of  common  sense,  as  of  law,  is,  that  the  more  material 
the  evidence  and  the  stronger  its  probative  force,  the  greater 
the  reason  for  holding  it  to  be  competent." 

In  the  present  case  the  evidence  of  acts  of  sexual  inter- 
course between  the  accused  and  the  prosecuting  witness, 
prior  to  August  10,  1908,  were  not  introduced  or  admitted 
for  the  purpose  of  proving  substantive  crimes,  but  to  show 
the  relation  and  familiarity  of  the  parties,  their  disposition 
and  antecedent  conduct  toward  each  other,  and  as  corrob- 
orative of  the  testimony  of  ^^'*  the  prosecuting  witness 
touching  the  crime  charged  in  the  indictment ;  for  this  pur- 
pose the  testimony  was  relevant  and  competent,  and  was 
therefore  properly  admitted:  State  v.  Robinson.  32  Or.  43, 
48  Pac.  357 ;  State  v.  Fetterly,  33  Wash.  599,  74  Pac.  810 ; 
People  V.  Castro,  133  Cal.  11,  65  Pac.  13 ;  People  v.  Abbott, 
97  Mich.  484,  37  Am.  St.  Rep.  360,  56  N.  W.  862 ;  State  v. 
Borchert,  68  Kan.  360,  74  Pac.  1108 ;  Mitchell  v.  People,  24 
Colo.  532,  52  Pac.  671 ;  Lamphere  v.  State,  114  Wis.  193,  89 
N.  W.  128;  Woodruff  v.  State,  72  Neb.  815,  101  N.  W.  1114; 
State  V.  Lapage,  57  N.  H.  245,  24  Am.  Rep.  69 ;  State  v.  Gas- 
ton, 96  Iowa,  505,  65  N.  W.  415 ;  Hamilton  v.  State.  36  Tex. 
Cr.  372,  37  S.  W.  431;  Abbott's  Criminal  Trial  Brief,  522; 
4  Elliott  on  Evidence,  sec.  3105. 

The  purpose  and  office  of  the  evidence  permitted  to  be 
given  in  this  case  as  to  prior  acts  of  sexual  intercourse  be- 
tween the  parties  was  fully  explained  to  the  jury  in  the 
charge  of  the  court,  and  they  were  cautioned  and  instructed 
that  they  could  not  convict  the  defendant  for  any  act  of 
sexual  intercourse  with  the  prosecuting  witness  except  the 
one  specifically  alleged  and  charged  against  him  in  the  in- 
dictment. Among  other  things,  the  court  said  to  the  jury: 
"And  the  reason  that  you  were  allowed  to  hear  testimony 
concerning  these  other  alleged  acts  of  sexual  intercourse 
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was  in  order  that  you  might  thereby  be  the  better  able  in 
hearing  the  other  evidence,  and  comparing  it  with  the  other 
evidence,  to  say  whether  or  not  this  alleged  occurrence  of 
August  10th  did  in  fact  take  place,  for  that  is  the  offense 
for  which  the  defendant  is  upon  trial,  namely,  the  act  alleged 
to  have  occurred  on  the  tenth  day  of  August,  and  if  you 
find  that  the  defendant  did  have  intercourse  with  this  girl 
before  the  10th  of  ^■*^  August  upon  different  times,  and  fail 
to  find  from  the  evidence  that  he  had  this  alleged  sexual 
intercourse  on  the  10th  of  August,  you  must  nevertheless 
acquit  him,  because  that  is  the  transaction  which  is  under 
inquiry,  and  which  is  the  basis  or  foundation  for  your  ver- 
dict in  the  case.  That  is  to  say,  if  you  find  a  verdict  of 
guilty  in  this  case,  it  will  mean  that  you  find  from  the  evi- 
dence that  the  defendant  on  August  10,  1908,  had  sexual  in- 
tercourse with  this  girl  with  her  consent."  Upon  a  careful 
consideration  of  this  record  we  are  of  the  opinion  that  it  dis- 
closes no  prejudical  error,  and  leave  to  file  the  petition  in 
error  presented  is  therefore  refused. 

Summers,  Spear,  Davis,  Shauck  and  Price,  JJ.,  concur. 


In  Prosecutions  for  Sexual  Intercourse  in  Violation  of  an  Age  of 
Consent  Statute,  evidence  of  both  prior  and  subsequent  acts  of  like 
nature  by  the  parties  is  admissible  in  corroboration  or  explanation 
of  the  act  relied  upon  for  conviction:  Sykes  v.  State,  112  Tenn.  572, 
105  Am.  St.  Rep.  972,  and  see  the  extended  note  thereto.  Other 
cases  on  this  question  are  State  v.  Palmberg,  199  Mo.  233,  116  Am. 
St.  Eep.  476;  Barnett  v.  State,  44  Tex.  Cr.  592,  100  Am.  St.  Eep.  873; 
Smith  V.  State,  44  Tex.  Cr.  137,  100  Am.  St.  Eep.  849. 


GREEN  V.  COIT. 

[81  Ohio  St.  280,  90  N.  E.  794.] 

ATTACHMENT— Sheriff's  Return.— It  is  the  duty  of  the  sher- 
iflf  levying  an  attachment  by  his  return  to  show  full  compliance  with 
the  provisions  of  the  statute  determining  his  duties  concerning  the 
levy  of  tlie  writ.     (p.  787.) 

ATTACHMENT  OF  REAL  PROPERTY— Sheriff's  Return, 
When  Fatally  Defective. — If  the  sheriff's  return  of  an  attachment 
of  real  iiiopcrty  fails  to  show  that  a  copy  of  the  order  was  left  with 
the  occupant  of  the  property  or  posted  in  a  conspicuous  place 
thereon,  or  whether  the  property  was  occupied  or  not,  such  return 
is  fatally  dot'ectivc.      (p.  788.) 

ATTACHMENT— Return  of  Sheriff— Description,  When  Insufft- 
cient. — The  return  of  an  attachment  of  real  property  which  describes 
it  as  follows:  "Hiiildiiig  and  land  $800.00,  lot  about  25  ft.  by  75  ft.," 
is  clearly  insullicieut  as  a  description,     (p.  788.) 
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ATTACHMENT — Insuflciency  not  Cured  by  the  Appearance 
of  the  Defendant. — If  the  return  of  an  attachment  on  real  property 
is  fatally  defective,  this  is  not  cured  by  the  filing  of  an  answer  by 
the  defendant  after  the  attempted  levy  of  the  writ.     (p.  789.) 

ATTACHMENT — ^Appraiser  not  Estopped  to  Deny  the  Validity 
of. — If  the  acts  shown  by  the  sheriff's  return  of  an  attempted  at- 
tachment of  real  property  are  insufl&cient,  one  of  the  appraisers,  who 
subsequently  purchased  the  property  from  the  defendant  in  the 
writ,  is  not  estopped  to  object  to  the  sufficiency  of  the  levy, 
(p.  789.) 

C.  B.  Newton  and  A.  S.  Cole,  for  the  plaintiff  in  error. 

.H.  L.  Beatty,  for  the  defendant  in  error. 

281  SPEAR,  J.  The  plaintiff  in  error,  Henry  Green,  was 
the  plaintiff  in  an  action  commenced  in  the  common  pleas 
of  Portage,  August  21,  1907,  against  the  defendant  in  error, 
Bina  Coit.  The  action  was  to  enforce  an  alleged  lien  by 
attachment  upon  certain  real  estate  in  the  village  of  Mantua, 
in  Portage  county.  The  cause  was  tried  on  appeal,  and 
upon  appropriate  pleadings,  in  the  circuit  court.  From  the 
bill  of  exceptions  and  the  findings  of  the  court  the  following 
controlling  facts  are  established:  On  September  3,  1903,  one 
Lillian  Kugler  was  a  nonresident  of  Ohio  and  also  the  owner 
of  the  real  estate  above  referred  to.  On  that  date  plaintiff 
filed  a  petition  in  the  common  pleas  of  Portage  against  her 
to  recover  on  a  cause  of  action  arising  on  contract,  causing 
a  summons  to  issue,  also  a  writ  of  attachment  on  the  ground 
of  nonresidence.  The  summons  was  duly  returned  indorsed 
"Defendant  not  found."  The  sheriff's  return  on  the  writ  of 
attachment  is  as  follows : 

"Office  of  sheriff.  Portage  county, 

"Ohio,  November  17,  1903. 
"Received  this  order  on  the  sixteenth  day  of  November, 
1903,  and  in  obedience  to  the  command  thereof,  I  did,  on 
the  seventeenth  day  of  November,  1903,  in  the  presence  of 
Eugene  Vaughn  and  Bina  Coit,  two  freeholders  of  said 
county,  attach  the  property  described  in  the  schedule  marked 
'A,'  hereto  attached  and  made  part  of  this  return;  and  hav- 
ing first  administered  to  said  freeholders  the  oath  required 
by  law,  to  make  a  true  inventory  and  appraisement  of  said 
property,  we  proceeded  to  make  such  inventory  arid  ap- 
praisement; ^^^  as  will  fully  appear  by  reference  to  said 
Schedule  'A.' 

"SCHEDULE  'A.' 

"We,  J.  C.  Goodenough,  sheriff  of  Portage  county,  and 
Eugene  Vaughn  and  Bina  Coit,  two  freeholders  of  said 
county,  do  truly  inventory  and  appraise  the  property  at- 
tached under  the  foregoing  order,  as  the  property  of  Lillian 
Kugler  and  hereinafter  described  as  follows,  viz.: 

Am.  St.  Rep.,  Vol.  135 — 50 
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Scales $100  00 

Building  and  Land 800  00 

Lot  about  25  ft.  by  75  ft 

Total $900  00 

"Given  under  our  hands  this  seventeenth  day  of  Novem- 
ber, 1903.     Sheriff's  fees,  $4.94;  appraisers'  fees,  $1.00. 

''J.   C.   GOODENOUGH, 

''Sheriff. 
"EUGENE  VAUGHN, 
"BINA  COIT." 

April  following  plaintiff  filed  an  affidavit  for  service  by 
publication,  and  on  August  10,  1905,  copies  were  duly  mailed 
by  the  clerk  of  the  court  to  Kugler  and  proper  proof  thereof 
made.  January  13,  1906,  the  defendant,  Kugler,  filed  her 
answer,  a  general  denial.  At  the  September  term  following 
a  judgment  was  rendered  in  favor  of  plaintiff  and  against 
Kugler  for  the  amount  claimed  and  costs.  When  the  sheriff 
levied  the  attachment  he  called  defendant  Coit,  a  qualified 
and  competent  person,  to  act  as  one  of  the  appraisers, 
^**^  who  being  sworn,  acted  and  signed  the  schedule,  and 
then  knew  the  property  belonged  to  Kugler.  On  May  23, 
1906,  Coit  purchased  the  land  described  in  the  petition  by 
warranty  deed  from  Kugler,  paid  therefor  $675,  and  went 
into  and  has  since  been  in  possession.  At  the  trial  Coit  tes- 
tified that  he  did  not  know  the  object  of  the  appraisal ;  that 
at  that  time  the  property  was  under  the  charge  and  control 
of  one  Hine,  the  agent  of  Kugler;  that  the  sheriff  exercised 
no  control  over  the  property,  and  that  he,  Coit,  never  heard 
of  the  matter  again  until  the  present  action  was  brought. 

It  was  further  found  that  at  the  time  of  the  purchase 
Kugler 's  agent,  Hine,  at  the  request  of  Coit,  furnished  him 
an  abstract  of  title,  showing  that  the  premises  were  free  and 
clear  from  any  encumbrance  whatsoever.  The  circuit  court 
also  found  that  Coit  was  not  a  bona  fide  purchaser  for  value 
Avithout  notice,  because  he  was,  by  reason  of  being  an  ap- 
praiser, possessed  of  such  knowledge  of  the  facts  of  the  at- 
tachment as  would  bind  him  and  the  property,  provided  the 
attachment  was  so  levied  as  to  give  the  court  in  the  case  of 
Green  v.  Kugler  jurisdiction  over  the  property  and  create  a 
lien  thereon. 

But,  from  the  foregoing  facts,  the  circuit  court  was  of 
opinion  that  no  valid  levy  of  the  attachment  had  been  made, 
and  no  lien  created,  and  dismissed  the  petition.  The  plain- 
tiff asks  a  reversal  of  that  judgment. 

^^'*  The  questions  presented  by  the  record  are:  1.  Is  it  the 
duty  of  the  sheriff,  when  he  levies  an  attachment  upon  the 
property  of  the  defendant,  to  show  by  his  return  a  full  com- 
pliance with  the  provisions  of  the  statute  defining  his  duties 
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concerning  the  levy  of  attachments?  And  2.  If  it  is,  does 
the  return  in  the  present  case  indicate  such  compliance  with 
those  requirements  as  to  show  a  valid  attachment  and  thus 
give  to  the  court  from  which  it  issued  dominion  over  the 
property  sought  to  be  attached? 

2S5  "^Yg  answer  the  first  question  in  the  affirmative  and 
the  other  in  the  negative.  Attachment  is  an  extraordinary 
remedy;  it  is  in  the  nature  of  an  execution  before  judgment; 
by  means  of  it  the  rights  of  a  party  may  be  determined 
without  service  of  process  upon  him  and  even  without  his 
knowledge;  it  is  intended  to  create  a  lien  on  the  property 
of  the  defendant,  authorized  only  by  statute,  and  it  is  the 
universal  rule  that  in  all  attachment  proceedings  the  require- 
ments of  the  statute  must  be  substantially  complied  with. 
Our  statute  respecting  return  (section  5537  of  the  Revised 
Statutes)  prescribes  that  the  officer  shall  return  upon  the 
order  "what  he  has  done  under  it,  and  the  return  must  show 
the  property  attached."  This  means,  necessarily,  all  the 
essential  things  he  has  done.  The  reason  is  apparent.  The 
proceeding  is  to  serve  as  notice  to  all  interested  parties  of 
the  seizure  of  the  property,  and  whether  in  the  given  case 
it  has  been  seized  or  not  depends  upon  the  steps  taken  by 
the  officer  in  that  behalf.  The  court  is  to  be  informed  by 
the  return  of  the  officer  what  his  proceedings  under  the  writ 
were,  and  how  conducted.  Then  the  court,  and  not  the  offi- 
cer, will  judge  whether  the  writ  has  been  executed  as  re- 
quired by  statute.  This  conclusion  is  sustained  by  abundant 
authorities :  Rankin  v.  Dulaney,  43  Miss.  197.  Shinn  on  At- 
tachment, section  229,  gives  the  rule:  "The  officer  must,  by 
the  statement  on  his  return,  inform  the  court  what  his  pro- 
ceedings under  the  writ  were,  and  how  they  were  conducted. 
Then  the  court  may  be  able  to  judge  whether  the  writ  has 
been  executed  and  served  as  required  by  the  statute."  "He 
must  not  only  comply,  in  fact,  ^^^  with  the  statute,  but  his 
return  must  show  that  he  has  so  complied":  Drake  on  At- 
tachment, sec.  236.  See,  also,  Crizer  v.  Gorren,  14  Miss.  563 ; 
Crisman  v.  Swisher,  28  N.  J.  L.  149;  Kilboume  v.  Frellsen, 
22  La.  Ann.  207;  Welch  v.  Robinson,  10  Humph.  264;  Ben- 
jamin V.  Shea,  83  Iowa,  392,  49  N.  W.  989 ;  Porter  v.  Pico, 
55  Cal.  165.  Phillips  v.  Elwell,  14  Ohio  St.  240,  84  Am.  Dec. 
373,  cited  by  counsel  for  plaintiff  in  error,  has  not  been  over- 
looked. However,  we  are  quite  unable  to  see  in  what  way 
that  case  can  have  application  to  the  case  at  bar,  and  no 
comment  upon  it  is  deemed  necessary. 

It  follows  that  the  question  of  lien  and  consequent  do- 
minion of  the  court  over  the  land  in  question  must  depend 
upon  the  sheriff's  return  upon  the  writ  of  attachment.  His 
duty  in  the  execution  of  the  writ  is  prescribed  by  section 
5528  of  the  Revised  Statutes,  which  is:  "The  sheriff  shaU 
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execute  the  order  without  delay;  he  shall  go  to  the  place 
where  the  defendant's  property  is,  and  there,  in  the  presence 
of  two  freeholders  of  the  county,  declare  that,  by  virtue  of  the 
order,  he  attaches  the  property  at  the  suit  of  the  plaintiff; 
the  officer,  with  the  freeholders,  who  shall  be  first  sworn  by 
the  officer,  shall  make  a  true  inventory  and  appraisement 
of  all  the  property  attached,  which  shall  be  signed  by  the 
officer  and  freeholders,  and  returned  with  the  order;  when 
the  property  attached  is  real  property,  the  officer  shall  leave 
with  the  occupant  thereof,  or  if  there  is  no  occupant,  in  a 
conspicuous  place  thereon,  a  copy  of  the  order;  and  when  it 
is  personal  property,  and  can  be  come  at,  he  shall  take  it 
into  his  custody,  and  hold  it  subject  to  the  order  of  the 
court." 

287  Turning  now  to  the  return,  we  find  it  insufficient  in 
essential  particulars.  It  shows  that  there  was  an  attempt 
to  levy  the  writ  on  real  property,  but  does  not  show  that 
any  copy  of  the  order  was  either  left  with  the  occupant  of 
the  property  or  posted  in  a  conspicuous  place  thereon;  nor 
does  it  even  show  whether  the  property  was  occupied  or 
not.  These  are  absolute  requirements  of  the  statute,  in- 
tended to  show  to  the  world,  as  far  as  practicable,  that  the 
property  has  been  seized  in  attachment,  and  is  subject  to 
the  control  of  the  court  in  which  the  plaintiff's  petition  has 
been  filed.  It  is  stated  by  Professor  Waples,  in  his  work 
on  Attachment,  section  324,  that:  "Where  landed  property, 
such  as  a  house  and  lot,  is  attached,  it  is  important  that 
notice  be  given  to  the  tenant  in  possession,  or  a  copy  of  the 
writ  left  with  him,  or  some  act  showing  the  transfer  of  legal 
possession  from  the  defendant  to  the  officer,"  and  the  text 
is  abundantly  sustained  by  judicial  decisions.  Moreover, 
there  is  no  sufficient  description  of  the  property.  "Build- 
ing and  land,  $800.00,  lot  about  25  ft.  by  75  ft.,"  is  clearly 
insufficient  as  a  description.  While  it  is  true  that  such  pre- 
cision as  to  the  description  as  is  required  in  a  return  of  a 
levy  of  execution  is  not  required  in  attachment  proceedings, 
yet  it  is  well  settled  that  the  property  must  be  described 
with  reasonable  certainty,  and  the  description  must  be  such 
as  to  identify  it.  Here  there  is  nothing  to  show  in  what  part 
of  Portage  county  even  the  land  is  located,  nothing  by  which 
an  inquiring  creditor  or  purchaser  could  be  guided,  and 
nothing  which  would  enable  the  court  to  intelligently  direct 
an  order  of  sale.  Perhaps  it  is  not  ^**  quite  so  indefinite 
as  the  supposed  levy  upon  a  flock  of  geese,  or  of  wild  pigeons, 
given  in  the  books,  but  it  falls  but  little  short  of  it.  As  held 
in  Root  v.  Columbus  etc.  R.  R.  Co.,  45  Ohio  St.  222,  12  N. 
E.  812,  at  page  228,  provisions  of  statute  which  are  intended 
for  the  protection  only  of  the  debtor  may  be  waived,  or 
cured  by  amendment,  but  those  which  require  notoriety  and 
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notice  are  for  the  benefit  of  creditors  and  purcliasers,  and 
unless  these  requirements  are  complied  with,  the  court  ac- 
quires no  dominion  over  the  property,  and  the  attachment  is 
invalid  as  to  such  third  persons. 

It  follows  that  no  lien  on  the  property  was  created  by  the 
attempted  levy,  and  while  the  court  acquired  jurisdiction  of 
the  person  of  the  defendant  Kugler  by  the  filing  of  her  an- 
swer, three  years  after  the  attempted  attachment,  it  acquired 
no  jurisdiction  or  dominion  over  the  res.  In  no  view  of  the 
case  can  it  be  said  that  there  was  a  lis  pendens  at  the  time 
of  Coit's  purchase. 

It  is  insisted  that  Coit  cannot  be  heard  to  object  to  the 
insufficiency  of  the  levy  and  return  because  he  was  one  of 
the  appraisers.  The  point  is  not  substantial.  The  case 
turns  upon  a  question  of  jurisdiction ;  not  upon  a  question 
of  estoppel.  Jurisdiction  cannot  be  given  to  a  court  by  the 
mere  act  of  a  party.  True,  Coit  was  not,  in  the  legal  sense, 
an  innocent  purchaser  without  notice,  because,  and  only  be- 
cause, he  had  notice  of  the  attempted  attachment;  not  be- 
cause there  was  present  any  element  of  actual  bad  faith.  So 
that  if  the  attachment  should  prove  sufficient  to  create  a  lien, 
he  was  bound  by  it;  but  if  ineffectual  to  create  a  lien,  he  was 
not  affected  by  it. 

289  These  conclusions  are  in  accord  with  the  very  full 
statement  of  opinion  by  the  circuit  court,  as  shown  by  its 
findings  of  fact,  and  the  judgment  of  that  court  will  be 
affirmed. 

Crew,  C.  J.,  Summers,  Shauck  and  Price,  JJ.,  concur. 


The  Levy  of  an  Attachment  upon  Eeal  Estate,  to  be  Valid,  must  he 
Evidenced  ty  a  Beturn  of  service  of  the  writ,  signed  by  the  officer: 
Schoonover  v.  Osborne,  111  Iowa,  140,  82  Am.  St.  Eep.  496.  It  is 
not  sufficient  for  a  sheriff  to  state  in  his  return  that  he  has  attached 
certain  property,  describing  it.  He  must  show  the  doing  of  the  acts 
necessary  to  be  done  by  him  in  making  a  complete  and  valid  levy 
of  the  writ:  Anderson  v.  Moline  Plow  Co.,  101  Iowa,  747,  63  Am. 
St.  Rep.  424;  Ireland  v.  Adair,  12  N.  D.  29,  102  Am.  St.  Eep.  561. 
Where  the  service  of  an  attachment  in  case  of  real  property  is  re- 
quired to  be  made  by  leaving  a  copy  of  the  writ  with  the  occupant 
thereof,  or,  if  there  is  no  occupant,  by  leaving  a  copy  in  a  conspic- 
uous place  thereon,  a  sheriff's  return  upon  the  writ  which  fails  to 
show  that  the  defendant,  to  whom  a  certified  copy  was  delivered, 
was  an  occupant  of  the  land  sought  to  be  attached,  or  that  there 
was  no  occupant  of  such  land,  or  that  a  certified  copy  of  the  writ 
posted  on  the  front  of  defendant's  dwelling-house  was  posted  in  a 
conspicuous  place  on  such  premises',  is  insufficient:  Hall  v.  Steven- 
son, 19  Or.  153,  20  Am.  St.  Rep.  803.  See,  however,  Bank  of  Colfax 
V.  Richardson,  34  Or.  518,  75  Am.  St,  Eep,  664;  Stillman  v,  Hamer, 
70  Kan.  469,  109  Am.  St.  Eep,  465. 
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WRIGHT  V.  jMASTERS. 

[81  Ohio  St.  304,  90  N.  E.  797.] 

WILLS — Restriction  of  to  Property  Then  Owned  by  the  Tes- 
tator.— At  the  common  law  a  testator  could  transfer  by  devise  only- 
such  lands  as  were  owned  by  him  when  he  executed  his  will, 
(p.  793.) 

WILLS,  Effect  of  on  Property  Acquired  by  the  Testator  After 
Their  Execution. — Property  acquired  by  a  testator  after  the  execu- 
tion of  his  will  does  not  pass  thereby  at  the  common  law,  nor  does 
it  pass  under  the  provisions  of  a  statute  providing  that  any  estate, 
right  or  interest  in  the  lands  acquired  by  the  testator  after  the 
making  of  his  will  shall  pass  thereunder  if  such  clearly  appears  by 
his  will  to  have  been  his  intention,  unless  such  will  shows  on  its 
face  his  intention  to  dispose  of  property  subsequently  acquired, 
(p.  793.) 

WILLS — Presumption  Against  Intestacy,  When  cannot  be  In- 
dulged.— Though  the  presumption  is  that  the  testator  does  not  intend 
to  die  intestate  as  to  any  part  of  his  property,  this  presumption  does 
not  require  the  court  to  make  a  new  will  for  him,  nor  to  include  iu 
it  property  not  comprehended  by  its  terms,  as,  for  instance,  property 
acquired  after  the  execution  of  the  will.     (p.  793.) 

WILLS — ^After-acquired  Property,  Whether  Affected  by  a  Gen- 
eral Power  of  Disposition. — The  fact  that  the  widow  of  a  decedent 
is  made  the  sole  executrix  of  his  will  and  is  therein  given  power, 
if  necessary,  to  pay  his  debts,  to  sell  all  or  any  part  of  his  real 
estate,  and  execute  deeds  to  the  purchasers,  does  not  show  an  in- 
tention on  his  part  to  dispose  by  such  will  of  property  acquired  after 
its  execution,     (p.  794.) 

0.  W.  H.  Wright,  for  the  plaintiff  in  error. 

S.  Weldy  and  H.  E.  Sparnon,  for  the  defendants  in  error. 

304  CREW,  C.  J.  On  June  5,  1893,  Robert  Masters  duly 
executed  his  last  will  and  testament,  of  which  the  following 
is  a  copy: 

"In  the  name  of  the  Benevolent  Father  of  all,  I,  Robert 
Masters  of  Murray  City,  Hocking  county,  Ohio,  do  make  and 
publish  this  my  last  will  and  testament. 

"Item  1st: — I  give  and  devise  to  my  beloved  wife,  Mary 
Masters,  in  lieu  of  her  dower  the  following  real  estate,  to- 
wit:  Being  inlots  number  one,  two,  three,  four,  five  and 
twelve  in  Murray  City,  Hocking  county,  Ohio,  with  all  ap- 
purtenances thereto,  also  a  lot  recently  purchased  from 
James  Watkins,  being  and  lying  on  the  west  end  of  Lot  No. 
13,  now  owned  by  Dr.  J.  Trimmer  and  joining  my  Lot  No.  1 
on  the  north  side,  during  life,  and  all  the  stock,  moneys, 
household  goods,  furniture,  provisions,  and  other  goods,  and 
chattels  whicli  may  be  thereon  at  the  time  of  my  decease, 
during  her  natural  life  as  aforesaid;  she  however  selling  so 
much  thereof  as  may  be  sufficient  to  pay  my  ^^^  just  debts; 
at  the  death  of  my  said  wife  the  real  estate  aforesaid,  I  give 
and  devise  to  my  children  and  their  heirs;  I  give  and  devise 
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to  Lucy  Babbs  or  Lucy  Masters,  the  child  I  am  raising  and 
apprenticed  to  me  by  its  mother,  Margaret  Babbs,  the  organ 
I  now  own,  also  five  hundred  dollars  ($500.00)  in  money,  the 
same  to  be  paid  her  out  of  the  land^  and  chattels  aforesaid. 

"Item  2d: — I  do  hereby  nominate  and  appoint,  without 
bond,  my  beloved  wife,  guardian  of  the  above  named  Lucy 
Babbs  and  known  as  Lucy  Masters,  until  the  said  Lucy  Babbs 
or  Lucy  Masters  arrives  at  the  age  of  eighteen  years  or  in- 
termarries. 

"Item  3d: — I  do  hereby  nominate  and  appoint  my  wife 
executrix  without  bond  of  this  my  last  will  and  testament 
hereby  authorizing  and  empowering  her  to  compromise,  ad- 
just, release  and  discharge  in  such  manner  as  she  may  deem 
proper  the  debts  and  claims  due  me ;  I  do  also  authorize  and 
empower  her,  if  it  shall  become  necessary  in  order  to  pay 
my  debts,  to  sell  by  private  sale  or  in  such  manner,  upon 
such  terms  of  credit  or  otherwise,  as  she  may  think  proper, 
all  or  any  part  of  my  real  estate  and  deeds  to  purchasers  to 
execute,  acknowledge  and  deliver  in  fee  simple.  I  desire 
that  no  appraisement  and  no  sale  of  my  personal  property 
be  made,  and  that  the  court  of  probate  direct  the  omission 
of  the  same  in  pursuance  of  statute. 

"In  testimony  hereof,  I  have  hereunto  set  my  hand  and 
seal,  this  5th  day  of  June,  A.  D.  1893. 

"ROBERT  MASTERS.     [Seal.] 

306  "Signed  and  acknowledged  by  said  Robert  Masters, 
as  his  last  will  and  testament  in  our  presence  and  signed  by 
us  in  his  presence. 

"A.  M.  SHRADER. 

"ELOID  SHRADER. 

"A.  J.  SHRADER." 
The  testator,  Robert  Masters,  died  July  13,  1902,  leaving 
surviving  him  Mary  Masters,  his  widow,  and  Daniel  Masters, 
Frances  Spencer  and  Anna  B.  Thomas,  his  next  of  kin  and 
only  heirs  at  law.  On  July  30,  1902,  the  will  of  said  Robert 
Masters  was  duly  admitted  to  probate  by  the  probate  court 
of  Hocking  county  and  Mary  Masters,  his  widow,  was  ap- 
pointed executrix  thereof.  Prior  to  his  death,  but  after  the 
making  and  execution  of  his  will,  Robert  Masters  sold  and 
conveyed  lot  number  12,  which  by  item  first  of  said  will  he 
had  devised  to  his  wife,  Mary  Masters,  for  and  during  her 
natural  life.  Thereafter  the  testator,  Robert  Masters,  ac- 
quired by  purchase,  and  at  the  time  of  his  death  owned  and 
was  seised  of,  the  following  described  parcels  of  real  estate : 
Being  ten  feet  off  of  the  north  side  of  lot  No.  15  of  Wat- 
kins'  addition  to  the  village  of  Murray  City,  Hocking  county, 
Ohio.  Also  that  strip  of  land  lying  between  the  west  bound- 
ary of  said  ten  feet  off  of  said  lot  No.  15  and  the  stream 
known  as  Snowfork,  and  extending  from  said  west  boundary 
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of  said  ten  feet  to  the  stream,  said  strip  being  in  Hocking 
county,  Ohio.  Also  twenty  feet  off  of  the  south  side  of  lot 
No.  16  of  Watkins'  addition  to  the  village  of  Murray  City, 
Hocking  county,  Ohio.  Also  that  strip  of  land  lying  ^^'  be- 
tween the  west  boundary  of  said  twenty  feet  off  of  the  south 
side  of  said  lot  No.  16  and  the  stream  known  as  Snowfork 
and  extending  from  said  west  boundary  of  said  twenty  feet 
to  the  said  stream,  said  strip  being  in  Hocking  county,  Ohio. 
^Mary  Masters,  having  formally  elected  to  take  under  the  will 
of  her  deceased  husband,  claimed,  as  devisee,  a  life  estate 
in  the  premises  last  above  described,  and  in  her  lifetime  col- 
lected and  appropriated  to  her  own  use  rents  and  profits  aris- 
ing therefrom  to  the  amount  of  six  hundred  and  fifty-one 
dollars.  Mary  Masters  died  February  7,  1905,  and  subse- 
quently plaintiff  in  error,  0.  W.  H.  Wright,  was  duly  ap- 
pointed administrator  of  her  estate.  On  July  14,  1906,  the 
defendants  in  error  herein  brought  suit  in  the  court  of  com- 
mon pleas  of  Hocldng  county  against  said  0.  W.  H.  "Wright, 
as  administrator  of  said  Mary  Masters,  to  recover  said  sum 
of  six  hundred  and  fifty-one  dollars  so  received  and  collected 
by  her  as  rental  from  said  after-acquired  property.  In  said 
action  Frances  Spencer,  refusing  to  join  as  plaintiff,  was  made 
a  defendant.  By  way  of  answer  to  the  petition  of  plaintiffs 
in  said  action  the  administrator  pleaded  three  several  de- 
fenses: First,  that  Robert  Masters  did  not  die  intestate  as 
to  the  property  described  in  plaintiffs'  petition,  but  that 
under  and  by  the  provisions  of  his  will  said  property  passed 
to,  and  became  the  property  of,  JNIary  Masters  for  and  dur- 
ing her  natural  life.  The  second  defense  was  a  plea  of  estop- 
pel. The  third  defense  went  out  on  demurrer  and  is  not 
here  involved.  Plaintiffs  replying  to  the  second  defense 
denied  specifically  the  several  matters  relied  upon  as  creat- 
ing an  estoppel  '^^^  so  far  as  the  same  were  pertinent  and 
well  pleaded.  The  trial  in  the  court  of  common  pleas  re- 
•sulted  in  a  verdict  and  judgment  in  favor  of  the  defendant 
0.  W.  H.  Wright,  administrator.  This  judgment  was  re- 
versed by  the  circuit  court,  and  we  are  now  asked  to  reverse 
this  judgment  of  the  circuit  court  and  to  affirm  the  judg- 
ment of  the  court  of  common  pleas. 

^*^  The  sole  controversy  between  the  parties  hereto  is  as 
to  who  is  entitled  to  receive  the  rent  arising  from  certain  real 
estate  purchased  by  the  testator,  Robert  Masters,  after  he  had 
made  and  executed  his  last  will  and  testament.  The  amount 
of  the  rent — six  hundred  and  fifty-one  dollars — arising  from 
said  property  is  not  in  dispute,  and  it  is  admitted  that  Mary 
Masters,  widow  of  testator,  in  her  lifetime  collected  and  ap- 
propriated said  rent  to  her  own  use,  she  claiming  the  right 
thereto,  as  devisee  of  a  life  estate  in  said  after-acquired  prop- 
erty, under  the  will    of    her    deceased    husband.    Upon  the 


Dec.  1909.]  Wright  v.  Masters.  793 

record  now  before  us  one  of  the  questions  presented  is:  Did 
this  real  property  acquired  and  purchased  by  Robert  ]\Ias- 
ters  after  the  making  and  execution  of  his  last  will  and  tes- 
tament, by  force  of  the  provisions  of  said  will,  ^^^  pass  to 
and  become  the  property  of  ]\Iary  Masters  for  and  during  her 
natural  life?     We  are  clearly  of  opinion  that  this  must  be 
answered  in  the  negative.     It  is  well  known  that  at  common 
law  a  testator  could  transmit  by  devise  only  such  lands  as 
were  owned  by  him  at  the  time  of  executing  his  will,  and 
after-acquired  real  property  was  not  permitted  to  pass  by 
testamentary   devise    unless,   after  the    acquisition  of    such 
property,  there  was  a  re-publication  of  the  testator's  will. 
This  rule  of  the  common  law  has,  however,  been  so  far  modi- 
fied by  statute  in  this    state    that    property  acquired  by  a 
testator  subsequent  to  the  execution  of  his  will    shall  pass 
thereby,  if,  from  the  will  itself,  it  shall  appear  with  sufficient 
clearness  that  such  was  the  intention  of  the  testator.     Sec- 
tion 5969  of  the  Revised  Statutes  provides  that:  "Any  es- 
tate, right  or  interest  in  lands  ....  acquired  by  the  testator 
after  the  making  of  his  will  shall  pass  thereby  in  like  man- 
ner as  if  held  or  possessed  at  the  time  of  making  the  will, 
if  such  shall  clearly  and  manifestly  appear  by  the  will  to 
have  been  the  intention  of  the  testator."     The  language  of 
this  statute  clearly  indicates  its  limitation,  and  shows  it  to 
have  been  the  purpose  of  the  legislature  to  restrict  its  opera- 
tion to  those  cases  where  the  intent  of  the  testator  to  pass 
after-acquired  property  is  clearly  and  sufficiently  disclosed 
in  his  will.     Hence,  in  every  instance  the  question  involved 
becomes  one  of  construction,  and  the  intent  of  the  testator 
must  be  sought  in  the  will  itself.     The  will  under  considera- 
tion in  the  present  case  makes  no  reference  whatever  in  any 
of  its  provisions  to  after-acquired  property.     The  property 
therein  devised  by  item  1  to  Mary  Masters  during  her  life 
is   definitely  ^^^  designated   and  specifically   described,    and 
there  is  in  the  provisions  of  said  will  no  hint  or  suggestion 
anywhere  of  a  purpose  on  the  part  of  the  testator  to  give  her 
more  than    the    property  thus    specifically  described.     This 
will  contains  no  residuary  clause,  and  there  is  in  it  no  clause, 
either  general  or  specific,  under  which  the  property  in  con- 
troversy would  or  could  pass  to  Mary  Masters  as  devisee,  even 
if  the  testator  had  owned  the  same  at  the  time  he  executed 
said  will.     While  the  presumption  is,  where  one  has  made  a 
will,  that  he  did  not  intend  to  die  intestate  as  to  any  part 
of  his  property,  yet  this  presumption  against  partial  intes- 
tacy neither  requires  nor  authorizes  the  court  to  make  for 
the  testator  a  new  will,  or  to  include  in  the  will  made  by  him 
property  not  comprehended  by  its  terms.     It  is,  however,  in- 
sisted by  counsel  for  plaintiff  in  error  in  his  brief,  that  the 
language  employed  in  item  3  of  this  will,  taken  and  consid- 
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ered  in  connection  with  the  other  provisions  thereof,  show 
it  to  have  been  the  intention  of  testator  that  his  wife,  Mary 
Masters,  should  take  by  said  will    all    the  real  property  of 
which  he  should  die  possessed ;  but  by  what  logic  such  conclu- 
sion is,  or  may  be,  properly  reached,  we  are  not  told.     Item 
3  reads  as  follows:  "I  do  hereby  nominate  and  appoint  my 
wife  executrix  without  bond  of  this  my  last  will  and  testa- 
ment, hereby  authorizing  and  empowering  her  to  compromise, 
adjust,  release   and  discharge  in  such   manner  as  she  may 
deem  proper  the  debts  and  claims  due  me;  I  do  also  author- 
ize and  empower  her,  if  it  shall  become  necessary  in  order  to 
pay  my  debts,  to  sell  by  private  sale  or  in  such  manner,  upon 
such    terms    of    credit    or    otherwise,  ^**  as  she  may  think 
proper,  all  or  any  part  of  my  real  estate  and  deeds  to  pur- 
chasers to  execute,  acknowledge  and  deliver  in  fee  simple." 
This  provision,  while  it  confers  upon  Mary  Masters,  as  execu- 
trix, the  power  to  sell  part  or  all  of  testator's  real  estate  if 
necessary  to  pay  debts,  does  not  purport  to  give  to  her  any 
title  to,  interest  in,  or  control  over  said  real  estate,  except 
such  as  may  be  necessary  to    the    proper    execution    of  the 
power  so  conferred.     We  are,  therefore,  upon  a  considera- 
tion of  all  the  provisions  of  the  will  of  said  Robert  Masters, 
of  opinion  that  Mary  Masters,  his  widow,  did  not,  under  the 
devise  to  her  in  said  wdll,  take  any  title  to  the  property  de- 
scribed in  plaintiff's  petition  which  was  acquired  by  testator 
subsequent  to  the    execution   of   his  will.     It  follows,  there- 
fore, necessarily,  that  as  devisee,  she  was  not  entitled  to  col- 
lect and  receive  the  rents  and  profits  arising  therefrom.     As 
to  the    second    defense    pleaded — estoppel — there   being  no 
conflict  or  dispute  in    the    evidence    introduced  at  the  trial 
upon  this  issue,  the  question  here  presented  becomes  one  of 
law,  and  without  now  attempting  to  review  or  discuss  this 
evidence  at  length,  we  think  it  sufficient  to  say  upon  this 
branch  of  the  case,  that  assuming  as  established  every  fact 
which  this  evidence  tends  to  prove,  it  wholly  fails  to  sustain 
or  make  out  the  defense  pleaded. 

Judgment  of  the  circuit  court  reversing  the  judgment  of 
the  court  of  common  pleas  affirmed,  and  final  judgment  en- 
tered for  defendants  in  error. 

Summers,  Spear,  Davis,  Shauck  and  Price,  JJ.,  concur. 
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I.  The  Fallacy  of  Popular  Impressions  on  the  Subject  of  the  Prob- 
able Causes  Therefor. 
In  recent  monographic  notes,  we  have  been  at  some  pains  to  point 
out  what  we  may  call  popular  legal  fallacies,  and  the  subject  of  this 
note  falls  readily  into  the  category.  Whether  the  mystery  of  death 
begets  a  mysterious  environment,  to  which  the  awe  of  those  around 
materially  adds  and  is  thus  responsible  for  these  peculiar  fallacies,  we 
cannot  say,  but  a  volume  might  be  written  on  the  surviving  customs 
of  the  superstitious  ages.  When  the  antiquity  of  expressing  the  will 
of  the  owner  as  to  property  left  by  him  at  his  death  is  taken  into 
consideration,  there  is  less  cause  for  surprise.  The  custom  of  will- 
making  can  be  traced  through  the  Romans  to  the  Greeks,  and  there 
are  frequent  references  to  it  in  the  Old  Testament  where  the  original 
term  has  been  translated  to  "set  his  house  in  order."  References  of 
this  nature  will  be  found  in  Leviticus  xxv,  2  Samuel  xvii,  2  Kings  xx, 
and  Isaiah  xxiii.  In  the  New  Testament,  however,  a  direct  reference 
is  contained  in  Paul's  Epistle  to  the  Hebrews  ix,  v.  16,  17,  "For  where 
a  testament  is,  there  must  of  necessity  be  the  death  of  him  that  made 
it,  for  a  testament  is  of  force  where  there  hath  been  death;  for  doth 
it  ever  avail  while  he  that  made  it  liveth?"  Among  the  Romans  wills 
made  publicly  "with  copper  and  scales"  were  irrevocable,  and  the 
construction  has  ever  been  the  work  of  the  most  enlightened  of  judges, 
ancient  and  modern.  The  particular  fallacy  to  which  we  direct  at- 
tention is  that  wills  speak  only  and  always  from  the  death  of  the 
testator.  Perhaps  that  fallacy  has  its  derivation  also  from  the  mys- 
ticism with  which  the  priests  of  old  delighted  to  puzzle  their  parish- 
ioners. We  can  imagine  how  impressive  was  the  oration  in  which 
they  could  point  out  that  the  great  change  from  life  to  death  non- 
withstanding,  at  the  instant  that  the  body  was  dead,  the  litera 
scripta — the  written  words — of  the  decedent  were  imbued  with  the  life 
and  even  the  intention  of  the  testator.  Sometimes  even  the  spoken 
words,  as  in  the  case  of  nuncupative  wills.  The  difficulties  of  con- 
struing wills  according  to  the  intention  of  their  makers  have  been 
increased  by  reason  of  the  choice  of  peculiar  language  not  only  by 
laymen  but  by  lawyers  themselves.  The  will  of  one  of  the  greatest 
of  England's  will-lawyers.  Lord  St.  Leonards,  formed  the  subject  of 
a  suit  and  had  to  be  interpreted  by  the  court.  Bulwer,  not  inaptly, 
described  a  rich  man's  will  as  the  last  caprice  of  wealth.  As  a  last 
caprice  of  poverty  Rabelais  wrote  for  his  last  will  and  testament, 
"I  owe  much,  I  have  nothing,  I  bequeath  the  rest  to  the  poor." 

II.     Difference  of  Construction  of  Devise  and  Bequest. 

When  Blackstone  wrote  his  famous  Commentaries,  and  for  the  pur- 
poses of  this  note  we  do  not  purpose  dwelling  on  the  state  of  the  law 
in  England  as  affected  either  by  the  Norman  Conquest  or  the  Statutes 
of  Henry  VIII,  a  will  of  lands  made  in  accordance  with  law  was  not 
considered  so  much  in  the  light  of  a  testament  as  of  a  conveyance 
declaring  the  uses  to  which  the  owner  intended  the  land  should  be 
subject,  such  uses  to  come  into  operation  at  the  death  of  the  devisor; 
the  main  difference  being  that  it  was  necessary  to  have  the  will  exe- 
cuted in  the  presence  of,  and  subscribed  by,  the  attesting  witnesses. 

It  was  upon  this  idea  that  the  true  foundation  of  the  difference 
between  the  devise  of  lands  and  the  gift  and  bequest  of  personal 
property  rests — the  former  passed  only  such  lands  as  were  owned  by 
the  testator  at  the  date  of  the  will,  while  the  latter  passed  the  per- 
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sonal  property  of  the  testator  at  the  date  of  his  death.  The  only 
mode  by  which  after-purchased  lands  could  pass  under  such  a  devise 
was  by  the  devisor  republishing  his  will:  Cooley's  Blackstone,  Book  II, 
p.  379.  By  statutes  in  England  and  most  of  our  states  after-acquired 
lands  now  pass  by  devise,  provided  that  such  was  the  testator's  inten- 
tion: Willis  V.  Watson,  4  Scam.  64;  Peters  v.  Spillman,  18  111.  370; 
Jack  V.  Shoenberger,  22  Pa.  416;  Hitchcock  v.  Hitchcock,  35  Pa.  393; 
Harrison  v.  Allen,  3  Call  (Va.),  289;  Smith  v.  Edrington,  8  Cranch,  66, 
3  L.  ed.  490.  From  this  starting  point,  namely,  that  where  there  is 
no  statutory  provision  realty  acquired  after  the  date  of  the  will  does 
not  pass  by  it,  and  where  there  is  statutory  provision  it  passes  in  ac- 
cordance with  such  provision,  there  is  a  divergence  of  the  roads,  be- 
cause in  some  states  it  is  provided  that  any  estate,  right  or  interest  in 
lands  acquired  by  the  testator  after  the  making  of  his  will  shall  pass 
thereby  in  like  manner  as  if  held  or  possessed  at  the  time  of  making- 
the  will,  if  such  shall  clearly  and  manifestly  appear  by  the  will  to 
have  been  the  intention  of  the  testator,  and  in  others,  notably  in  Cali- 
fornia, New  Jersey  (since  1851)  and  New  York,  estates  or  interests 
in  land  so  after-acquired  by  the  testator  pass  by  the  will  as  if  he 
had  owned  them  at  the  date  of  the  will,  unless  the  contrary  intention 
manifestly  appears  by  the  will  to  have  been  the  intention  of  the  tes- 
tator; and  section  1312  of  the  Civil  Code  of  California,  from  which 
the  above  is  taken,  concludes:  "Every  will  made  in  express  terms, 
devising,  or  in  any  other  terms,  denoting  the  intent  of  the  testator  to 
devise  all  the  real  estate  of  such  testator,  passes  all  the  real  estate 
which  such  testator  was  entitled  to  devise  at  the  time  of  his  decease." 
In  Alabama  the  code  of  1852,  sections  1591,  1592,  1604,  and  the  Code  of 
1907,  sections  6154,  6155  and  6165,  provide  that  every  devise  of  a  tes- 
tator in  express  terms  of  all  his  real  estate,  or  in  any  other  terms 
denoting  his  intention  to  devise  all  his  real  property,  shall  be  con- 
strued to  pass  all  the  real  estate  he  was  entitled  to  devise  at  the  time 
of  his  death,  and  that  when  any  testator,  after  having  executed  a  will 
devising  any  real  property,  afterward  makes  a  conveyance  of  his  in- 
terest, and  acquires  a  new  estate  therein,  such  new  estate  passes  by 
his  will  to  the  person  to  whom  the  original  estate  or  interest  was  de- 
vised; unless  it  appears  from  the  will  or  the  instrument  conveying 
the  estate  or  by  which  the  new  estate  was  acquired,  that  the  testator 
intended  such  conveyance  to  operate  as  a  revocation.  The  distinction  is 
well  marked.  In  some  states  if  the  will  is  silent  as  to  after-acquired 
realty,  it  does  not  pass  by  the  will,  because  the  testator  has  not  made 
it  appear  that  such  was  his  intention.  In  California  and  such  states 
as  have  similar  code  provisions,  the  silence  of  the  will  as  to  after- 
acquired  property  treats  it  as  owned  at  the  date  of  the  will,  because 
the  testator  has  not  expressed  himself  to  the  contrary.  In  the  latter 
illustration  silence  gives  consent;  in  the  former,  silence  indicates  the 
direct  negative  to  such  after-acquired  property  being  administered 
under  the  will,  and  consequently  as  to  such  property  the  testator  was 
intestate.  It  remains  to  consider,  therefore,  what  expressions  in  a  will 
have  been  construed  as  a  sufficiently  manifested  intention  of  the  tes- 
tator to  pass  his  after-acquired  property,  where  such  words  are  gen- 
eral or  specific  of  description  and  where  they  form  a  residuary  devise. 

III.     General  or  Specific  Words  of  Description, 
a.    The  Gathering  of  the  Testator's  Intention. — Dealing  with  such 
cases  as  are  outside  of  such  code  provisions  as  Alabama,  California,. 
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New  Jersey  and  New  York,  we  must  discover  what  interpretation  has 
been  put  on  the  expressions  in  a  will  which  it  is  sought  to  establish 
as  passing  after-acquired  property.  In  other  words,  the  claimant  has 
had  to  establish  that  his  claim  rests  on  the  intention  of  the  testator 
clearly  and  manifestly  appearing  in  the  will.  This  intention  is  to  be 
gathered  in  each  case  from  the  will  in  dispute,  and  hence  it  is  difficult 
to  lay  down  any  general  rule  of  interpretation  which  shall  apply  to 
the  endless  variation  of  language  employed.  There  are,  nevertheless, 
certain  rules  of  construction  sufficiently  elastic  to  fit  a  large  majority 
of  the  cases,  and  these  are  of  necessity  judge-made  laws.  It  may  be 
taken  for  granted  that,  as  a  rule,  when  a  man  takes  the  trouble  to 
make  a  will,  he  has  no  intention  to  die  intestate  as  to  any  property 
he  may  own  at  the  time  of  his  death.  In  James  v.  Pruden,  14  Ohio 
St.  251,  Eanney,  C.  J.,  said:  "And  when  it  clearly  appears  that  the  tes- 
tator intends  all  the  property  that  he  owns  at  the  time  of  his  death 
to  be  used  and  applied  for  specified  purposes,  and  the  changes  between 
the  will  and  his  death  have  simply  consisted  in  converting  it  from  one 
description  of  property  into  another,  there  can  be  no  danger  of  inter- 
ference with  his  intentions,  by  holding  it  all  subservient  to  the  ac- 
complishment of  such  purposes." 

Where  it  appears  on  the  face  of  the  will  that  the  purpose  of  the 
testator  was  not  to  die  intestate  as  to  any  portion  of  his  estate,  it 
will  be  presumed  this  intention  still  exists  where  the  testator  after- 
ward purchases  re^l  estate:  Gushing  v.  Aylwin,  12  Met.  169;  Pray  v. 
Waterson,  12  Met.  262;  Winchester  v.  Foster,  3  Gush.  366.  The  last- 
named  case  commands  attention  because  Ghief  Justice  Shaw  in  it  con- 
siders the  construction  to  be  put  on  the  statute  which  permitted  after- 
acquired  property  to  pass  by  the  will  where  the  testator  so  manifested 
his  desire.  After  pointing  out  the  change  in  the  hitherto  inflexible 
rule  of  the  common  law,  which  was  that  only  one  having  an  estate 
might  devise  it,  he  dwelt  on  the  artificial  and  technical  nature  of  the 
rule  which  had  a  tendency  to  defeat  the  intention  of  testators,  more 
especially  as  the  rule  as  to  personal  property  treated  after-acquired 
personalty  as  acquired  at  the  date  of  death.  He  continues:  "In  most 
of  the  cases  cited  and  applicable  to  this  subject,  the  grounds  of  de- 
cision were,  not  that  the  testator  did  not  intend  to  pass  such  estate, 
but  that  by  the  rule  of  the  common  law  such  intention  could  not  be 
carried  into  effect.  It  appears  to  us  that  it  was  the  purpose  of  the 
legislature  to  alter  the  law  in  this  respect,  so  as  to  assimilate  the 
testamentary  disposition  of  real  more  nearly  to  that  of  personal  prop- 
erty, and  thus  to  give  effect  to  the  intention  of  testators."  The  ques- 
tion always  arises,  as  it  arose  in  that  case,  What  is  the  intent  that  is 
to  appear?  Not  that  it  must  appear  that  the  testator,  at  the  time  of 
making  his  will,  had  in  contemplation  the  future  acquisition  of  real 
estate,  and  intended  that  if  his  contemplation  were  realized  the  prop- 
erty should  pass.  Such  an  explanation  would  tend  to  defeat  the  stat- 
ute, because  testators  would  be  chary  of  putting  in  the  anticipatory 
clause.  The  learned  judge  puts  it  that  such  a  construction  would  be 
but  to  perpetuate  most  of  the  objections  which  the  statute  aimed 
at  removing.  "If,  therefore,  it  plainly  appears  by  the  will  of  a  tes- 
tator that  he  intended  thereby  to  dispose  of  the  property  he  should 
leave,  whether  held  at  the  time  of  making  the  will  or  acquired  after- 
ward, it  is  within  the  operation  of  the  statute  to  give  effect  to  such 
intention."  Ghief  Justice  Grew  practically  maintains  this  view  in 
the  principal  case  (ante,  p.  790)  when  he  says  that  the  language  of 
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the  statute  indicates  the  limitation,  and  shows  that  the  purpose  of  the 
legislature  was  to  restrict  its  operation  to  those  cases  where  the  intent 
of  the  testator  to  pass  the  after-acquired  property  is  clearly  and  suffi- 
ciently disclosed  in  his  will. 

b.  Intention  Need  not  b3  Expressed  in  Direct  Terms. — There  exists 
a  very  recent  ruling  in  Iowa,  Luers  v.  Luers  (Iowa),  124  N.  W.  603, 
later  by  a  few  months  than  the  principal  case  (ante,  p.  790),  in  which 
the  court  adopted  the  dictum  from  Briggs  v.  Briggs,  69  Iowa,  617,  29 
N.  W.  632,  with  reference  to  the  construction  of  a  somewhat  similar 
code  provision  to  that  of  Ohio,  and  which  calls  for  attention. 
It  says:  "The  manifest  intention  of  the  legislature  was  to  confer  upon 
the  testator  the  same  power  with  reference  to  the  disposal  of  both 
classes  of  property  which  had  formerly  existed  with  reference  to  the 
disposal  of  personal  property.  The  same  rules  of  construction  should 
therefore  be  now  applied  in  determining  whether  subsequently  ac- 
quired real  estate  passes  by  devise  which  before  the  enactment  of  the 
statute  were  applied  in  determining  the  same  question  with  reference 
to  personal  property,  unless  the  words,  'when  the  intention  is  clear 
and  explicit,'  as  contained  in  the  statute,  modify  or  change  them.  We 
are  of  the  opinion,  however,  that  no  new  rule  of  construction  is  created 
by  this  provision.  The  meaning  of  the  section  is,  we  think,  that 
subsequently  acquired  property  shall  be  held  to  pass  by  the  bequest, 
whenever  the  intent  of  the  testator  to  have  it  so  pass  is  fairly  to  be 
inferred  from  the  provision  of  the  will,  when  construed  according  to 
the  established  rules  for  the  construction  of  such  instruments;  and  it 
is  not  necessary  that  the  intention  be  expressed  in  direct  language. 
The  supreme  court  of  Massachusetts  in  Winchester  v.  Forster,  3  Gush. 
366,  placed  this  construction  on  a  statute  of  that  state  which  contains 
substantially  the  same  language  as  the  section  in  question."  Very 
similar  language  is  used  in  McAleer  v.  Schneider,  2  App.  D.  C  461. 
"The  construction  given  this  class  of  statutes,  however,  has  been  about 
the  same,  and  of  a  very  liberal  nature.  All  agree  that  the  intention 
need  not  be  declared  in  express  words,  and  that  it  will  be  sufficient 
if  it  can  be  reasonably  made  out  in  the  will  taken  as  a  whole:  Wait 
v.  Belding,  24  Pick.  129;  Brimmer  v.  Sohier,  1  Cush.  118;  Miss.  Soc.  v. 
Mead,  131  111.  33,  23  N.  E.  603;  Briggs  v.  Briggs,  69  Iowa,  617,  29  N. 
W.  C32;  James  v.  Pruden,  14  Ohio  St.  253;  Paine  v.  Forsaith,  84  Me. 
66,  24  Atl.  590."  At  this  date  authority  for  the  true  construction  of 
the  devise  couched  in  general  terms  is  scarcely  asked  for,  and  there 
has  been  a  dearth  of  late  decisions  on  the  question.  The  law  has  been 
so  clearly  and  so  ably  laid  down  that  it  is  unlikely  to  receive  further 
elucidation.  In  Hardenbergh  v.  Kay,  151  U.  S.  112,  14  Sup.  Ct.  Rep. 
305,  38  L.  ed.  93,  will  be  found  a  complete  epitome  of  the  law  on  the 
subject,  from  which  we  take  the  most  valuable  references.  Mr.  Jus- 
lice  .Jackson  appears  to  have  condensed  his  subject  with  a  fond  care 
which  warrants  that  nothing  shall  be  missing  from  it.  After  quoting 
from  Chief  Justice  Marshall,  in  Smith  v.  Bell,  6  Pet.  68,  8  L.  ed.  322, 
on  the  construction  of  wills  generally,  he  said:  "Without  going  into 
any  review  of  the  authorities,  special  reference  may  be  made  to  the 

case  of  Wait  v.  Belding,  24  Pick.  129 In  construing  this  will, 

(Jhief  Justice  Shaw  said:  'In  general,  a  will  looks  to  the  future;  it  has 
no  operation,  either  on  real  or  personal  property,  till  the  death  of  the 
testator.  General  words,  therefore,  may  as  well  include  what  the 
testator  expects  to  acquire,  as  what  he  then  actually  holds.  The 
term,  "all  my  property,"  may  as  well  include  all  which  may  be  his 


Dec.  1909.]  Wright  v.  LIasters.  799 

at  his  decease,  as  all  which  is  his  at  the  date  of  the  will,  and  will  be 
construed  to  be  so  intended,  unless  there  are  words  in  the  description 
which  limit  and  restrain  it.'  ....  It  may,  therefore,  be  laid  down  as 
a  general  proposition  that  where  the  testator  makes  a  general  devise 
of  his  real  estate,  especially  by  residuary  clause,  he  will  be  considered 
as  meaning  to  dispose  of  such  property  to  the  full  extent  of  his  ca- 
pacity; and  that  such  a  devise  will  convey,  not  only  the  property  held 
by  him  at  the  execution  of  the  will,  but  also  real  estate  subsequently 
acquired  of  which  he  may  be  seized  and  possessed  at  the  date  of  his 
death,  provided  there  is  testamentary  power  to  make  such  disposition." 
This  is  the  rule  which  was  adopted  in  McClaskey  v.  Barr,  54  Fed.  781, 
and  in  the  states  generally,  the  same  construction  of  the  general 
devise  will  be  found:  Patty  v.  Goolsby,  51  Ark.  61,  9  S.  W.  846;  In  re 
Dickerson,  55  Conn.  223,  10  Atl.  194,  15  Atl.  99;  Willis  v.  Watson, 
4  Seam.  64;  Gate  v.  Cranor,  30  Ind.  292.  In  Durboraw  v.  Durboraw, 
67  Kan.  139,  72  Pac.  566,  where  the  will  contained  a  devise  of  all 
the  testator's  property  of  every  description,  and  then  gave  a  detailed 
description  of  it,  it  was  held  that  the  particular  description  was  in- 
tended merely  as  an  exhibition  of  the  present  location  and  extent  of 
the  devisor's  landed  estate,  and  not  as  a  limitation  of  the  preceding 
grant,  and  that  the  will  clearly  and  manifestly  indicated  an  intention 
to  pass  subsequently  acquired  real  estate.  In  Stevens  v.  Burgess,  61 
Me.  89,  the  income  of  all  the  testator's  real  estate  was  devised  to  his 
widow,  and  she  was  held  entitled  to  that  accruing  from  after-acquired 
property.  And  the  rule  as  to  general  devises  covering  after-acquired 
property  was  adopted  also  in  Paine  v.  Forsaith,  84  Me.  66,  24  Atl. 
590;  Gushing  v.  Aylwin,  12  Met.  169;  Brimmer  v.  Sohier,  1  Gush.  118; 
Kimball  v.  Ellison,  128  Mass.  41;  Liggat  v.  Hart,  23  Mo.  127;  Apple- 
gate  V.  Smith,  31  Mo.  166;  Brown  v.  Hamilton,  135  N.  G.  10,  102  Am. 
St.  Eep.  526,  47  S.  E.  128;  Loveren  v.  Lamprey  (N.  H.),  434;  James 
V.  Pruden,  14  Ohio  St.  251;  Graham  v.  Grugan,  132  Pa.  79,  19  Atl.  56. 
Notwithstanding  this  array  of  authority,  there  are  a  few  cases 
apparently  in  conflict,  but  the  critical  examination  to  which  we 
have  subjected  them  discloses  no  support  for  the  suggested  departure 
from  so  well  recognized  a  construction.  For  instance,  Appeal  of  Price, 
169  Pa.  294,  32  Atl.  455,  was  not  the  case  of  a  will  at  all,  but  of  a 
testamentary  letter  expressing  the  writer's  wishes  for  the  distribu- 
tion of  his  personal  property.  In  Scaife  v.  Thomson,  15  S.  G.  337, 
the  claimant  for  after-acquired  lands  pursued  her  claim  notwith- 
standing the  will  contained  an  express  limitation  in  the  words, 
"This  being  all  I  desire  she  shall  ever  have  of  my  estate."  In  Sharpe 
V.  Allen,  5  Lea,  81,  the  reason  given,  and  properly  given,  for  a  con- 
struction of  the  will  that  the  testator  clearly  did  not  intend  to  in- 
clude after-acquired  property  was  that  the  will  contained  the  words, 
"I  have  some  real  and  personal  property  and  I  do  hereby  make  the 
following  disposition  of  it,"  and  the  testator  limited  his  gifts  and 
descriptions  of  property  to  "it,"  that  is  what  he  intended  to  devise 
and  no  more.  In  Teel  v.  Hilton,  21  R.  I.  227,  42  Atl.  1111,  we  find 
what  looks  a  very  strong  adverse  decision.  The  testator  devised  all 
his  land  on  the  island  of  G.  and  described  it.  Subsequently  he 
bought  more  and  then  died.  The  devisee  claimed  the  after-acquired 
land;  the  residuary  devisee  also  claimed  it,  and  the  court  gave  it  to 
neither,  but  awarded  it  to  the  legatees  of  a  trust  fund  out  of  which 
the  land  had  been  bought.  So,  in  the  principal  case  (ante,  p.  790), 
the  court  recognizes  the  construction  to  be  put   on  the  will  where 
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it  is  possible  to  do  it,  but  there  was  no  peg  in  the  will  in  that  case 
on  which  to  hang  the  proceeds  of  the  post-purchase.  There  was  no 
residuary  clause,  but  only  a  dry  direction  to  provide  the  widow 
with  the  rents  for  life  of  certain  specific  property.  The  courts  go 
far  to  give  effect  to  imperfectly  expressed  wills;  they  will  stretch 
a  point,  but  are  not  unreasonable  in  asking  to  be  supplied  with  the 
point  that  is  to  be  stretched.  In  the  words  of  Chief  Justice  Crew: 
"While  the  presumption  is,  where  one  has  made  a  will,  that  he  did 
not  intend  to  die  intestate  as  to  any  part  of  his  property,  yet  this 
presumption  against  partial  intestacy  neither  requires  nor  authorizes 
the  court  to  make  for  the  testator  a  new  will,  or  to  include  in  the 
will  made  by  him  property  not  comprehended  by  its  terms." 

c.  The  Interpretation  of  "Now." — In  Luers  v.  Luers  (Iowa),  124 
N.  W.  603,  a  devise  was  first  of  "all  my  real  estate,  which  is";  then 
follows  the  description  of  specific  lands,  and  then  "also  including  all 
other  real  estate  now  owned  by  me."  The  last  clause,  and  especially 
the  word  "now"  in  it,  came  up  for  construction.  The  court  took 
both  sentences  together,  according  to  the  ordinary  rules  of  construc- 
tion, and  as  the  first  one  described  all  the  testator's  property  at  the 
date  of  the  will,  the  second  would  have  been  useless  surplusage  if 
no  meaning  could  be  assigned  to  it.  But  assuming  that  the  testator 
had  in  mind  that  her  will  only  became  operative  at  death,  it  was 
fair  to  conclude  that  the  second  clause  referred  to  property  held  at 
death,  and  "now"  was  accordingly  so  construed. 

The  same  words  have  received  judicial  interpretations  in  the  Ap- 
peal of  Allen,  125  Pa.  54:4,  17  Atl.  453,  where  a  will  provided  that 
the  executors  should  carry  on  the  testator's  business  as  "now  con- 
ducted by  me."  The  word  was  there  held  to  apply  to  the  date  of 
the  death.  In  Hodgkins  v.  Hodgkins,  123  App.  Div.  110,  108  N.  Y. 
Supp.  173,  the  same  word  was  construed.  The  only  disposition  in 
the  will  in  dispute  contained  these  words:  "I  give  and  bequeath 
to  my  husband,  Jacob  Hodgkins,  all  my  real  estate  and  personal 
property  of  which  I  am  now  possessed,"  and  as  already  pointed  out 
(ante,  p.  796),  the  statute  in  New  York  makes  the  will  speak  from 
the  date  of  death  as  to  all  property,  except  a  contrary  intention  ap- 
pears on  the  face  of  it.  The  claimant  in  that  case  sought  to  obtain 
the  after-acquired  property,  grounding  his  claim  on  the  devise  only 
"of  which  I  am  now  possessed."  The  court  said:  "It  is  quite  the 
usual  phraseology  in  a  will  to  say,  'all  my  real  estate,'  or,  'all  the 
property  of  which  I  am  possessed.'  By  grammatical  construction, 
these  expressions  relate  only  to  property  which  the  testator  then 
owned.  It  was  to  obviate  this  construction,  to  prevent  intestacy 
where  it  was  plainly  not  intended,  and  to  avoid  confusion  that  the 
statute  quoted  was  enacted.  In  grammatical  effect  the  word  'now' 
does  not  add  to  the  expression  referred  to.  *I  am  possessed'  is 
equivalent  to  the  phrase,  'I  am  now  possessed';  for  both  are  limited 
to  the  present,  and  both  would  be  so  construed,  except  for  the  stat- 
ute, and  the  clauses  of  the  will  must  be  interpreted  in  the  light  of 
the  statute,  unless  the  contrary  purpose  is  obvious.  The  weight 
of  what  little  authority  there  is  on  the  subject  favors  this  construc- 
tion: Lent  V.  Lent,  24  Hun,  436;  Schuck  v.  Shook,  24  Abb.  N.  C. 
463,  10  N.  Y.  Supp.  935;  Heck  v.  Volz,  14  N.  Y.  St.  Eep.  409,  af- 
firmed 120  N.  Y.  663,  24  N.  E.  1104."  The  opinion  concludes  with 
the  following  useful  dicta:  "A  husband  or  wife  is  apt  to  make  a  will 
early  in   their  married  life,  disposing  of  whatever  property   the  one 


Dec.  1909.]  Wright  v.  Masters.  801 

possesses  to  the  other.  Changes  in  property  occur,  'biit  each  rests' 
secure  in  the  belief  that  the  will  is  ample  to  include  whatever  is 
owned  .by  the  one  executing  it.  The  language  of  the  will  should 
unmistakably  disclose  that  it  was'  not  intended  to  relate  to  after- 
acquired  property,  before  that  construction  should  be  adopted  in  the 
face  of  the  statute."  Almost  the  same  opinion  had  been  written  in 
Garrison  v.  Garrison,  29  N.  J.  L.  153,  wherein  Whelpley,  C.  J.,  read 
"now"  as  of  the  date  of  the  death,  although  he  confessed  to  certain 
qualms  of  doubt  after  reading  Jarman  on  Wills,  whom  he  quotes 
as  saying:  "Another  question  will  be,  whether  the  enactment  which 
makes  the  will  speak  from  the  death  will  have  the  effect  of  carry- 
ing forward  to  that  period  words  pointing  at  the  present  time." 
Mr.  Jarman  seemed  to  think  that  the  use  of  "now"  might  be  con- 
strued into  an  expression  of  contrary  intention  as  to  the  rest,  but 
the  learned  chief  justice,  while  he  admits  the  considerable  difficulty, 
finally  says  he  inclines  to  the  opinion  that  the  clause  should  be  read 
as  if  written  at  the  testator's  death.  That  view  was,  in  our  opinion, 
well  taken,  and  has  been  supported  by  the  later  authorities  cited, 
and  also  in  Haley  v.  Gatewood,  74  Tex.  281,  12  S.  W.  25. 

rv.    The  Eesiduary  Clause. 

The  rule  as  laid  down  in  Hardenbergh  v.  Kay,  151  IT.  S.  112,  14 
Sup.  Ct.  Kep.  305,  38  L.  ed.  93,  and  which  we  have  quoted  (ante, 
p.  798),  is  a  sufficient  instruction  on  this  head,  and  may  be  taken 
for  general  application.  Where  the  testator,  therefore,  makes  a 
general  residuary  devise,  he  will  be  considered  as  meaning  to  the 
full  to  dispose  of  all  his  property  not  otherwise  disposed  of  by  his 
will.  After-acquired  property  which  does  not  fall  within  the  terms 
of  other  and  specific  devise  will  accordingly  pass  under  the  re- 
siduary clause  contained  in  the  ■will.  This  proposition,  which  is 
really  ancillary  to  that  discussed  in  division  III,  finds  ample  and 
general  support  and  recognition:  Clayton  v.  Hallett,  30  Colo,  231, 
97  Am.  St.  Kep.  117,  70  Pac.  429,  59  L.  K.  A.  407;  Woman's  Union 
Missionary  Soc.  v.  Mead,  131  111.  33,  23  N.  E.  603;  Koberts'  v.  Kob- 
erts,  140  111.  345,  29  N.  E,  886;  Briggs  v.  Briggs,  609  Iowa,  617,  29 
N.  W.  632;  Johnson  v.  White,  76  Kan.  159,  90  Pac.  810;  Succession 
of  Burnside,  35  La.  Ann.  708;  Succession  of  Blakemore,  43  La.  Ann. 
845,  9  South.  496;  Ruckle  v.  Grafflin,  86  Md.  627,  39  Atl.  624;  Pray 
V.  Waterston,  12  Met.  262;  Winchester  v.  Forster,  3  Cush.  366;  Hill 
V.  Bacon,  106  Mass.  578;  Wynne  v.  Wynne,  23  Miss.  251,  57  Am.  Dec. 
139;  Hale  v.  Audsley,  122  Mo.  316,  26  S.  W.  963;  Webb  v.  Archibald, 
128  Mo.  299,  34  S.  W.  54;  Mueller  v.  Buenger,  184  Mo.  458,  105  Am. 
St.  Kep.  541,  83  S.  W,  458,  67  L.  K.  A.  648;  Flummerfelt's  Exrs.  v. 
Flummerfelt,  51  N.  J.  Eq.  432,  26  Atl.  857;  Loveren  v.  Lamprey,  22 
N.  H.  434;  Lent  v.  Lent,  24  Hun,  436;  Byrnes  v.  Baer,  86"  N.  Y.  210; 
Fishel  V.  Hage,  38  N.  C.  510;  Hines  v.  Mercer,  125  N.  C.  71,  34  S. 
E.  106;  Commonwealth  v.  Hackett,  102  Pa.  505;  Williams  v.  Brice, 
201  Pa.  595,  51  Atl.  376;  Wynne's  Lessee  v.  Wynne,  2  Swan,  405,  58 
Am.  Dec.  66;  In  re  Lorillard,  16  R.  I.  254,  14  Atl.  920. 

This  rule,  though  very  clearly  expressed,  has  found  an  opponent  in 
Crenshaw  v.  MeCormick,  19  App.  D.  C.  494.  That  opinion,  in  dealing 
with  the  contention  that  as  the  testator  had  said,  "All  the  rest  of  my 
estate,  and  the  residue  of  it,  of  every  description  whatever,  real,  per- 
sonal and  mixed,  I  give,  devise  and  bequeath  to  my  sister  ....  to 
Am.  St.  Rep.,  Vol.  135—51 
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have  and  to  hold  the  same  absolutely  and  in  fee  simple,  and  hereby 
constitute  and  appoint  my  said  sister  executrix  of  this  my  last  will 
and  testament,"  after-acquired  property  should  pass  by  such,  clause 
on  such  authorities  as  we  have  cited,  remarked:  "But  if  that  conten- 
tion were  good  and  sufficient,  all  residuary  clauses  would  have  the 
effect  of  passing  all  after-acquired  real  estate.  The  terms  of  the  resid- 
uary clause  in  this  will  are  not  materially  different  from  those  em- 
ployed in  a  majority  of  wills  containing  residuary  clauses.  The  tes- 
tatrix does  not  say  in  this  clause  of  her  will  that  she  devised  thereby 
all  the  rest  and  residue  of  her  estate  of  which  she  might  die  seised 
and  possessed."  We  think  that  the  broader  rule  laid  down  in  Harden- 
bergh  v.  Eay,  151  TJ.  S.  112,  14  Sup.  Ct.  Eep.  305,  38  L.  ed.  93,  already 
referred  to,  the  preferable  one.  Whether  the  courts  have  to  interpret 
by  the  affirmative  requirements  of  one  statute  or  the  negative  essen- 
tials of  another,  we  think  the  time  has  arrived  when  common  sense 
dictates  that  a  will  should  not  be  interpreted  as  though  it  contained 
a  clause  that  "as  to  any  future  property  I  may  own  I  desire  to  die 
intestate,"  and  the  whole  subject  furnishes  another  illustration  of  the 
necessity  for  uniform  legislation,  and  such  legislation,  following  Ala- 
bama, California,  New  Jersey  and  New  York,  should  result  in  the 
declaration  that  unless  a  contrary  intention  is  clearly  expressed  in 
the  will,  after-acquired  property  shall  be  distributed  as  though  owned 
at  the  date  of  the  will,  or,  to  use  the  old  language,  that  the  will  shall 
actually  speak  from  the  death  of  the  testator  as  to  all  the  property 
of  which  he  may  die  seised  or  possessed,  irrespective  of  the  place  in 
the  United  States,  either  where  he  made  the  will  or  where  the  prop- 
erty was  situate. 


MAUMEE    VALLEY    RAILWAYS    AND    LIGHT    COil- 
PANY  V.  MONTGOMERY. 
[81  Ohio  St.  426,  91  N.  E.  181.] 

RAILWAYS,  Liability  of  for  Negligence  of  Tkeir  Lessees. — If 

a  railway  corporation  permits  another  corporation  to  jointly  use  the 
track,  and  a  collision  occurs,  by  which  passengers  of  the  lessor  cor- 
poration are  seriously  injured  because  of  the  negligence  of  the  lessee 
or  its  servants,  the  lessor  is  liable  for  such  negligence,     (p.  805.) 

RAILWAYS — Joinder  of  Lessor  and  Lessee  Corporations  in  Ac- 
tions for  Negligence. — If  the  owning  railway  and  its  lessee  both 
operate  trains  on  the  track  of  the  former,  and  a  collision  occurs  injur- 
ing the  passengers  of  the  owning  corporation,  a  person  injured  may 
maintain  an  action  against  both  corporations  for  such  negligence. 
The  liability  of  the  owning  corporation  for  a  breach  of  its  contract 
of  passage  and  of  the  lessee  corporation  for  its  negligence  may  be 
enforced  in  one  action,  and  the  facts  should  be  so  determined  by 
special  findings  that  the  liability  for  compensation  to  the  injured  pas- 
senger may  ultimately  rest  upon  the  company  whose  negligence  oc- 
casioned the  injury,     (p.  805.) 

Smith  &  Baker,  for  the  plaintiff  in  error. 

John  R.  Kelly  and  Ashton  H.  Coldham,  for  Montpfomery. 

Lloyd  &  Rettig  and  King,  Tracy,  Chapman  &  Welles,  for 
the  interurban  company. 
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'*2®  SHAUCK,  J.  Montgomery  brought  suit  in  the  court 
of  common  pleas  against  the  Maumee  Valley  Railways  and 
Light  Company  and  the  Toledo  Urban  and  Interurban  Rail- 
way Company  to  recover  on  account  of  personal  injuries 
sustained  by  him  while  a  passenger  on  a  car  owned  by  the 
Maumee  Valley  company,  the  injury  being  occasioned  by  a 
collision  between  two  electric  cars,  one  owned  and  operated 
by  each  of  the  companies,  upon  a  track  owned  by  the  Maumee 
company  and  used  by  both  companies  in  the  operation  of 
their  traction  cars  under  a  running  arrangement  which  we 
do  not  find  stated  in  detail  in  the  record.  In  his  '*^''  peti- 
tion the  plaintiff  charged  that  both  cars  were  operated 
negligently,  and  that  that  negligence  combined  to  cause  the 
collision  in  which  he  was  injured.  Both  companies  in  their 
separate  answers  admitted  the  joint  use  of  the  track  owned 
by  the  ]\Iaumee  company;  that  a  collision  between  their  cars 
occurred  and  that  the  plaintiff  sustained  some  injuries. 
Each  denied  the  allegations  of  negligence  against  it.  On  the 
trial,  evidence  was  introduced  tending  to  show  negligence  of 
both  companies.  The  jury  returned  a  verdict  in  favor  of 
Montgomery  against  the  urban  and  interurban  company  but 
in  favor  of  the  Maumee  Valley  company.  Motions  for  a 
new  trial  were  filed  and  overruled  and  judgment  was  entered 
upon  the  verdict.  On  petition  in  error,  as  shown  by  its 
record,  the  circuit  court  reversed  the  judgment  of  the  court 
of  common  pleas  for  error  in  refusing  to  give  the  following 
instruction  which  was  requested:  "If  the  jury  find  from 
the  evidence  that  the  Toledo  Urban  and  Interurban  Railway 
Company  ran  its  car  over  the  tracks  of  the  Maumee  Valley 
Railways  and  Light  Company  with  the  permission  or  the 
knowledge  of  the  Maumee  Valley  Railways  and  Light  Com- 
pany, then  the  said  the  Maumee  Valley  Railways  and  Light 
Company  would  be  responsible  for  accidents  caused  to  pas- 
sengers which  it  itself  carries,  by  the  negligence  of  the  ser- 
vants or  agents  of  the  other  company  so  running  its  cars  over 
its  track  by  its  permission  or  with  its  knowledge."  The  cir- 
cuit court  also  specified  as  error,  on  account  of  which  it  re- 
vereed  the  judgment,  the  following  portions  of  the  instruc- 
tions given  by  the  common  pleas  judge  to  the  ^^^  jury: 
"The  servants  of  the  Maumee  Valley  Railways  and  Light 
Company,  in  operating  the  car  upon  which  plaintiff  was  rid- 
ing, were  not  bound  to  foresee  or  anticipate  any  negligent 
act  on  the  part  of  the  employes  of  the  car  of  the  Toledo 
Urban  and  Interurban  Railway  Company,  and  if  the  jury 
find  that  the  car  of  the  Maumee  Valley  Railways  and  Light 
Company  had  come  to  a  stop  before  the  collision,  and  the 
jury  shall  further  find  that  the  collision  so  occurred  by  reason 
of  a  failure  on  the  part  of  an  employe  or  employes  of  the 
Toledo  Urban  and  Interurban  Railway  Company  to  use  that 
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degree  of  care  which  ordinarily  prudent  persons  under  like 
or  similar  circumstances  would  have  used,  then  you  are  in- 
structed that  your  verdict  should  be  in  favor  of  the  defend- 
ant, the  Maumee  Valley  Railways  and  Light  Company." 
"The  jury  are  instructed,  as  a  matter  of  law,  that  in  deter- 
mining your  verdict  in  this  case  you  should  not  hold  the  de- 
fendant, the  Maumee  Valley  Railways  and  Light  Company, 
liable,  for  any  acts  of  negligence  which  you  may  find  have 
been  committed  by  the  defendant,  the  Toledo  Urban  and 
Interurban  Railway  Company.  You  should  not  charge  the 
defendant  the  Maumee  Valley  Railways  and  Light  Company, 
in  this  case,  with  any  act  or  omission  or  any  mistake,  which 
you  find  from  the  evidence  was  committed  by  the  defendant 
the  Toledo  Urban  and  Interurban  Railway  Company,  or  its 
servants."  The  same  view  of  the  liabilities  of  the  companies 
is  expressed  in  other  portions  of  the  charge,  because  of  which 
the  circuit  court  reversed  the  judgment.  The  circuit  court 
upon  reversing  the  judgment  remanded  "^^^  the  cause  to  the 
court  of  common  pleas  for  a  new  trial. 

The  view  which  the  trial  judge  consistently  presented  to 
the  jury,  both  in  giving  instructions  and  refusing  instruc- 
tions requested,  was  that  each  of  the  companies  was  liable  to 
the  plaintiff  Montgomery,  if  his  injury  was  caused  by  its 
negligence  or  the  negligence  of  its  servants,  but  that  neither 
company  was  liable  on  account  of  the  negligence  of  servants 
of  the  other.  With  respect  to  the  Maumee  company,  it  is 
to  be  observed  that  it  was  the  carrier  of  Montgomery  at  the 
time  of  the  collision  which  resulted  in  his  injury,  and  it  was 
the  owner  of  the  track  upon  which  the  collision  occurred. 
According  to  the  view  which  led  to  the  judgment  in  its  favor 
in  the  court  of  common  pleas,  it  is  without  liability  to  its 
own  passenger  on  account  of  injuries  which  he  sustained  in 
a  collision  which  resulted  wholly  from  the  negligent  opera- 
tion of  a  car  belonging  to,  and  operated  by,  another  carrier 
which  it  had  admitted  to  the  joint  use  of  its  track.  That 
view  is  not  consistent  with  either  the  considerations  involved 
or  the  adjudicated  cases.  The  elements  of  *^**  care  involved 
in  the  contract  of  carriage  embrace  all  conditions  which  af- 
fect the  passenger's  safety.  They  extend  to  the  permitted 
use  or  occupation  of  the  carrier's  track,  not  less  distinctly 
than  to  the  condition  of  the  track,  or  to  the  operation  of  the 
carrier's  own  cars.  No  principle  is  suggested  which  would 
afford  immunity  to  the  owning  carrier  from  the  liability  for 
the  negligence  of  its  licensee  in  a  case  of  this  character. 
That  there  is  no  such  immunity  has  been  held  in  numerous 
cases,  among  which  are  Illinois  Cent.  R.  R.  Co.  v.  Barron,  5 
Wall.  90,  18  L.  ed.  591,  Delaware  etc.  R.  R.  Co.  v.  Salmoo, 
39  N.  J.  L.  299,  23  Am.  Rep.  214,  Jeffei-son  v.  Chicago  etc. 
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N.  W.  Ry.  Co.,  117  Wis.  549,  94  N.  W.  289,  and  Pennsyl- 
vania Co.  V.  Ellett,  132  111.  654,  24  N.  E.  559.  The  case 
under  consideration,  and  the  cases  cited,  are  quite  readily 
distinguished  from  those  cases  in  which  a  company  owning 
a  track  and  leasing  it  to  another  company  for  the  exclusive 
operation  of  trains  and  cars  thereon,  itself  wholly  ceases  to 
operate  cars  and  trains.  In  such  a  case  the  question  here 
presented  could  not  arise. 

It  is  urged  upon  our  attention  that  the  petition  does  not 
allege,  and  the  evidence  does  not  tend  to  show,  any  act  of 
negligence  participated  in  by  both  of  the  companies  joined  in 
the  action.  But  the  companies  voluntarily  entered  into  such 
relations  that  the  negligence  of  either  might  have  caused  the 
collision  in  which  Montgomery  was  injured,  or  it  might  have 
been  caused  by  the  negligence  of  both.  It  might  have  re- 
sulted from  the  sole  negligence  of  the  interurban  company 
with  a  liability  against  it  upon  that  ground  with  ^^^  a  con- 
current liability  of  the  Maumee  company  because  of  the 
breach  of  its  contract  of  carriage.  Such  relations  are  alleged 
in  the  pleadings  and  they  appear  in  the  evidence.  The 
original  plaintiff  was  wholly  without  fault  contributing  to 
his  injury.  His  right  to  recover  against  one  or  both  of  the 
companies  is  entirely  clear.  If  the  collision  resulted  solely 
from  the  negligence  of  the  interurban  company,  the  liability 
should  ultimately  fall  upon  it.  But  that  liability  may  be 
enforced  in  the  same  action  as  the  liability  of  the  Maumee 
company  for  the  breach  of  its  contract.  The  original  plain- 
tiff was  obliged  neither  to  waive  his  right  of  action  against 
either  company  nor  to  choose  at  his  peril  against  which 
company  he  would  bring  his  action.  We  are  aware  of  no 
rule  of  law  which  requires  several  actions  to  determine  the 
rights  and  liabilities  of  the  parties  in  such  a  case.  That 
they  may  be  determined  in  one  action  appears  from  Morris 
V.  Woodburn,  57  Ohio  St.  330,  48  N.  E.  1097;  Chicago  v. 
Robbins,  2  Black,  418,  17  L.  ed.  298;  City  of  Rochester  v. 
Campbell,  123  N.  Y.  405,  20  Am.  St.  Rep.  760,  25  N.  E.  937, 
10  L.  R.  A.  393. 

The  original  plaintiff,  upon  the  principles  already  stated, 
may  be  entitled  to  judgment  against  both  companies,  though 
of  course  he  is  entitled  to  but  one  satisfaction.  It  will  be 
proper  upon  a  retrial  of  the  cause,  as  it  would  have  been  upon 
the  original  trial,  by  special  interrogatories  to  the  jury  and 
the  action  of  the  court  upon  its  answers  thereto,  to  deter- 
mine, if  such  shall  appear  to  be  the  truth,  that  the  inter- 
urban company  is  liable  because  of  its  sole  negligence,  and  the 
Maumee  company  because  of  its  breach  of  contract,  the  exe- 
cution to  run  firstly  against  the  former  company,  *^^  and 
if  it  be  not  satisfied,  then  against  the  latter. 
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The  circuit  court  properly  reversed  the  judgment  and  re- 
manded the  cause  for  a  new  trial,  and  its  judgment  will  be 
affirmed. 

Summers,  C.  J.,  Crew,  Spear,  Davis  and  Price,  JJ.,  concur. 


The  Liability  of  a  Lessor  Bailway  Corporation  to  persons  other  than 
the  lessee  is  considered  in  the  notes  to  Lee  v.  Southern  Pac.  R.  R.  Co., 
58  Am.  St.  Rep.  147;  Ohio  etc.  R.  R.  Co.  v.  Dunbar,  71  Am.  Dec.  295. 
Recent  cases  on  this  question  are  Louisville  Ry.  Co.  v.  Commonwealth, 
130  Ky.  738,  132  Am.  St.  Rep.  408;  Travis  v.  Kansas  City  etc.  R.  R. 
Co.,  119  La.  489,  121  Am.  St.  Rep.  526;  Ackerman  v.  Cincinnati  etc. 
E.  R.  Co.,  143  Mich.  58,  114  Am.  St.  Rep.  640.  A  railway  company 
permitting  a  third  person  to  use  its  cars  on  its  spur  track  is  liable  for 
his  negligence  in  leaving  them  so  near  the  main  track  as  to  cause 
a  collision:  Georgia  Pac.  Ry.  Co.  v.  Underwood,  90  Ala.  49,  24  Am.  St. 
Rep.  756. 

A  Bailway  Company  Bunning  Its  Trains  Over  the  Leased  Tracks  of 
another  company  is  not  relieved  of  the  duty  it  owes  to  its  employes  to 
use  reasonable  care  to  provide  for  the  safe  operation  of  its  trains 
while  upon  such  leased  tracks:  Floody  v.  Chicago  etc.  Ry.  Co.,  109 
Minn.  228,  134  Am.  St.  Rep.  771. 
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BRADFORD  v.  DURHAM. 

[54  Or.  1,  101  Pac.  897.] 

TAX  SALE — Affidavit  of  Exhaustion  of  Personalty. — ^The  fail- 
ure of  a  sheriff  to  aifix  to  his  return  of  unpaid  taxes  on  land  an  af- 
fidavit that  he  has  been  unable  to  find  chattels  of  the  delinquent 
owner  to  levy  upon,  as  required  by  statute,  renders  a  sale  of  the  land 
and  the  deed  pursuant  thereto  nullities,     (p.  809.) 

TAXATION. — The  Owner  of  Land  is  the  Only  Person  to  whom 
it  can  be  legally  assessed  under  section  3057,  B.  &  C.  Comp.     (p.  810.) 

TAXATION. — An  Assessment  of  a  Lump  Sum  to  a  person  who 
owns  only  a  part  of  the  land  described  on  the  roll  is  a  nullity,  (p. 
810.) 

TAX  SALE. — A  Statute  Making  a  Tax  Deed  Conclusive  Evi- 
dence of  the  regularity  of  the  tax  proceedings  works  a  deprivation 
of  property  without  due  process,  and  is  unconstitutional,     (p.  810.) 

TAX  SALE. — A  Tax  Deed  Which  Asserts  That  the  Property 
was  assessed  to  Petruella  Durham,  while  the  assessment  shows  that 
it  was  listed  as  the  property  of  Priscilla  Durham,  is  not  executed 
"substantially"  as  required  by  law.     (p.  811.) 

ESCROW — Unauthorized  Delivery  of  Deed. — Where  a  deed  has 
been  placed  in  escrow,  its  unauthorized  delivery  upon  the  payment 
of  only  a  part  of  the  agreed  consideration  does  not  pass  title,  (p. 
811.) 

John  A.  Buchanan  and  Veazie  &  Yeazie,  for  the  appellant. 
Coshow  &  Rice  and  John  M.  Gearin,  for  the  respondent. 

3  MOORE,  C.  J.  This  is  a  suit  by  W.  H.  Bradford 
against  Petruella  Durham  and  others  to  determine  an  adverse 
claim  to  real  property.  The  complaint  states  that  the  plain- 
tiff, W.  H.  Bradford,  is  the  owner  in  fee  and  entitled  to  the 
possession  of  the  southwest  quarter  of  the  northwest  quarter, 
the  northwest  quarter  of  the  southwest  quarter,  and  the 
south  half  of  the  south  half  of  section  36,  in  township  23 
south  of  range  3  west  of  the  Willamette  meridian,  in 
Douglas  county,  which  land  is  unimproved  and  not  in  the 
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possession  of  any  person,  and  that  the  defendants,  Petra- 
ella  Durham,  Wilson  H.  Stubbings,  Samuel  Handsaker  and 
Samuel  Hunsaker,  claim  some  right,  title  or  interest  in  the 
premises  adverse  to  the  plaintiff,  but  that  such  assertion  is 
without  right.  The  prayer  is  that  the  defendants  be  re- 
quired to  set  forth  the  nature  of  their  alleged  claim,  and  that 
it  may  be  decreed  invalid. 

The  defendant  Mrs.  Durham  and  the  defendant  H.  E. 
Noble,  who,  by  order  of  the  court,  was  made  a  party  in  place 
of  Samuel  Handsaker,  severally  filed  answers  denying  the 
averments  of  the  complaint,  and  alleging  that  each  was  the 
owner  in  fee  simple  of  the  real  property  specified,  and  en- 
titled to  the  possession  thereof.  For  a  further  defense  Noble 
averred  that  plaintiff's  alleged  assertion  of  right  to  the  prem- 
ises was  derived  from  a  pretended  sale  and  conveyance  for 
the  payment  of  delinquent  taxes,  and  that  such  proceedings 
were  void.     The  other  defendants  made  default. 

After  replies  had  placed  in  issue  the  allegation  of  new 
matter  in  the  answers,  the  cause  was  tried  and  the  suit  dis- 
missed, but,  as  to  all  the  other  parties,  it  was  determined  that 
Noble  was  the  owner  in  fee  of  the  land.  From  this  decree 
the  plaintiff  appeals.     Modified. 

^  The  evidence  shows  that  on  September  24,  1894,  the  state 
of  Oregon  executed  to  the  defendant  Samuel  Handsaker  a 
deed  to  the  land  described  in  the  complaint ;  that  at  that  time 
he  was  the  agent  of  Charles  Hamlin,  for  whom  he  took  the 
legal  title  in  trust,  and  to  whom  he  soon  thereafter  conveyed 
all  his  interest  in  the  premises,  but  that  the  deed  to  Hamlin 
was  never  recorded;  that  the  land  was  assessed  for  the  year 
1895  to  Handsaker,  but,  as  the  taxes  imposed  had  not  been 
paid,  the  sheriff  on  August  3,  1901,  sold  the  premises  to 
Douglas  county,  which  on  January  28,  1903,  received  a  tax 
deed  therefor ;  that,  pursuant  to  an  order  of  the  county  court, 
the  county  judge  on  March  16,  1903,  executed  a  deed  of  the 
land  to  Frank  E.  Alley,  from  whom  the  plaintiff  herein  ac- 
quired the  alleged  title  by  mesne  conveyances.  In  the  year 
1900  all  of  section  36,  except  the  southwest  quarter  of  the 
southwest  quarter  thereof,  in  township  23  south  of  range 
3  west  of  the  Willamette  meridian,  was  assessed  to  Priscilla 
Durham,  but,  the  tax  thereon  not  having  been  paid,  the 
sheriff  sold  the  land  February  24,  1902,  to  Z.  L.  Dimmick, 
who  assigned  all  his  interest  in  the  purchase  to  the  plaintiff 
herein.  The  sheriff  on  January  30,  1905,  executed  to  the 
plaintiff  a  deed  of  the  premises  last  described,  in  which  in- 
strument it  is  asserted  that  the  land  "was  duly  assessed  for 
the  fiscal  year  1900  to  Petruella  Durham,"  After  this  suit 
was  commenced,  Handsaker,  for  the  expressed  consideration 
of  one  hundred    dollars,  signed    and    acknowledged  a  quit- 
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claim  deed  purporting  to  convey  all  his  interest  in  the  prem- 
ises described  in  the  complaint  to  the  defendant  Noble. 
This  deed  was  deposited  with  a  bank  in  Portland,  to  be  de- 
livered upon  *  the  payment  of  the  consideration,  and,  by 
paying  to  Handsaker's  son  the  sum  of  ten  dollars,  Noble 
secured  possession  of  the  deed  and  caused  it  to  be  recorded. 

1.  It  will  be  seen  that  the  plaintiff's  title  to  the  land  is 
based  upon  two  tax  deeds,  the  validity  of  which  depends  upon 
a  compliance  with  the  terms  of  the  statute  in  force  when  the 
proceedings  were  instituted  and  consummated.  In  the  year 
1895,  when  the  land  was  assessed  to  Handsaker,  and  until 
February  27,  1901,  when  the  law  was  repealed  (Laws  1901, 
p.  250) ,  the  sheriff,  to  whom  was  delivered  the  tax-roll  with  a 
warrant  attached,  was  required  to  make  out  a  statement  of 
the  taxes  remaining  unpaid,  and  to  annex  thereto  an  affidavit 
that  he  had  not,  upon  diligent  inquiry,  been  able  to  discover 
any  goods  or  chattels  belonging  to  the  persons  charged  with 
such  unpaid  taxes  whereon  he  could  levy  the  same.  Such  a 
statement  and  affidavit  was  then  to  be  filed  with  the  county 
clerk:  Hill's  Annotated  Laws  of  1892,  sec.  2811.  A  copy  of 
that  part  of  the  roll  which  should  contain  the  sheriff's  affi- 
davit shows  that  he  failed  to  subscribe  his  name  to  the  writ- 
ten declaration,  and  neglected  to  take  the  required  oath. 
Under  the  law  then  operative,  the  enforced  collection  of  the 
sum  annually  imposed  on  land  for  the  maintenance  of  the 
state,  county  and  municipal  government  was  primarily  by  a 
levy  on,  and  a  sale  of,  personal  property  belonging  to  the 
person  whose  land  was  charged  with  the  unpaid  taxes.  A  re- 
sort to  the  real  estate  taxed  to  satisfy  the  demand  could  be 
had  only  when  the  required  affidavit  was  annexed  to  the 
sheriff's  return,  upon  the  filing  of  which  in  the  clerk's  office 
a  warrant  could  be  attached  to  the  delinquent  roll,  command- 
ing and  authorizing  a  sale  of  the  land.  A  compliance  with 
the  requirement  of  the  statute,  in  the  particulars  indicated, 
was  a  condition  precedent  to  the  levy  on,  and  sale  of,  land 
for  the  collection  of  the  unpaid  taxes,  and,  as  the  possession 
of  goods  or  chattels  by  the  alleged  owner  of  the  land  is  not 
negatived,  the  sale  of  the  real  property  to  satisfy  **  the  tax 
for  the  year  1895  was  a  nullity;  and  the  deed  executed  pur- 
suant to  such  sale  is  void:  Hughes  v.  Linn  County,  37  Or. 
Ill,  60  Pac.  843. 

2.  It  will  be  remembered  that  all  of  section  36  in  township 
23  south  of  range  3  west,  in  Douglas  county,  except  the 
southwest  forty  acres,  was  assessed  for  the  year  1900  to 
Priscilla  Durham.  The  description  of  the  entire  tract  of  land 
so  assessed  for  that  year  includes  all  the  real  property 
specified  in  the  complaint,  except  the  southwest  quarter  of 
the  southwest  quarter  of  that  section.    The  evidence  dis- 
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closes  that  at  the  time  such  assessment  was  made  the  state 
of  Oregon  was  the  owner  of  three  hundred  and  sixty  acres 
of  land  in  section  36  of  that  township  and  range,  to  wit,  the 
northeast  quarter,  the  east  half  of  the  northwest  quarter, 
the  northwest  quarter  of  the  northwest  quarter,  the  north- 
west quarter  of  the  southeast  quarter,  and  the  northeast 
quarter  of  the  southwest  quarter,  but  that  on  December 
14,  1903,  the  state  conveyed  such  land  to  L.  I.  Johnsted 
and  A.  J.  Danson.  The  statute  in  force  in  the  year  1900, 
when  the  second  assessment  was  made,  required  the  as- 
sessor to  assess  all  taxable  property  within  his  county,  and 
to  return  to  the  county  clerk  on  or  before  a  specified  day  the 
assessment-roll,  with  a  full  and  complete  assessment  of  such' 
taxable  property  entered  therein,  **  including  a  full  and  pre- 
cise description  of  the  lands  or  lots  owned  by  each  person 
therein  named":  B.  &  C.  Comp.,  sec.  3057. 

3.  An  examination  of  the  transcript  fails  to  disclose  any 
legal  evidence  tending  to  show  that  Priscilla  Durham  or  the 
defendant  Petruella  Durham  ever  owned  any  part  of  the  land 
described  in  the  complaint.  The  defendant  Samuel  Hand- 
saker  in  the  year  1900  held  the  apparent  legal  title  to  such 
real  property,  and  his  obvious  ownership  would  have  been 
revealed  by  a  search  of  the  records  of  deeds  of  Douglas 
county.  So  far  as  disclosed  by  the  transcript,  he  was  the 
only  person  who  could  legally  have  been  assessed  with  the 
land:  Lewis  v.  Blackburn,  42  Or.  114,  69  Pac.  1024;  Martin 
V.  White,  53  Or.  319,  «  100  Pac.  290.  When  lands  are  as- 
sessed at  a  lump  sum  to  a  person  who  owns  only  a  part  of 
the  real  property  described  on  the  roll,  he  cannot  determine 
the  amount  of  tax  he  is  required  to  pay,  and  such  assessment 
is  a  nullity :  Strode  v.  Washer,  17  Or.  50,  16  Pac.  926 ;  Title 
Trust  Co.  V.  Aylesworth,  40  Or.  20,  66  Pac.  276. 

4.  The  statute  provides,  in  effect,  that  a  tax  deed  shall  con- 
tain a  specification  of  the  property  sold,  as  described  in  the 
assessment-roll,  and  shall  state  to  whom  the  land  was  assessed, 
which  deed  shall  be  prima  facie  evidence  of  certain  facts  and 
<!onclusive  evidence  of  other  facts;  and  in  all  suits  involving 
the  title  to  real  property  held  by  virtue  of  a  tax  deed,  **  exe- 
cuted substantially  as  aforesaid,"  the  person  claiming  the 
right  of  possession  adverse  to  the  title  conveyed  by  the  tax 
deed  must,  in  order  to  defeat  such  title,  prove  the  invalidity 
of  the  tax  proceedings:  B.  &  C.  Comp.,  see.  3127.  This 
enactment  is  invoked  to  uphold  the  tax  titles  in  the  case  at 
bar.  The  legislative  assembly  is  powerless  to  make  a  tax  deed 
conclusive  evidence  of  the  regularity  of  the  tax  proceedings, 
for  to  sanction  such  a  rule  would  permit  a  violation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  which  forbids  a  state  to  deprive  any  person  of  prop- 
erty without  due  process  of  law:  Harris  v.  Harsch,  29  Or. 
562.  46  Pac.  141. 
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5.  The  tax  deed,  based  on. the  second  assessment,  was  not 
executed  ''substantially"  as  required  by  the  statute;  for, 
while  the  assessment-roll  shows  that  the  land  was  listed  as 
the  property  of  Priscilla  Durham,  the  tax  deed  falsely  asserts 
that  the  real  property  "was  duly  assessed  for  the  fiscal  year 
1900  to  Petruella  Durham."  If,  therefore,  the  rule  of  con- 
clusiveness could  be  invoked  in  any  ease,  it  would  not,  for  the 
reason  stated,  be  applicable  herein.  Both  attempts  to  devest 
the  title  to  the  land  by  the  tax  proceedings  were  ineffectual; 
and  the  tax  deeds  are  void. 

6.  "We  believe,  however,  that  an  error  was  committed  in 
decreeing  that  the  defendant  Noble  was  the  owner  of  '^  any 
part  of  the  land  described  in  the  complaint.  He  holds  what 
purports  to  be  a  legal  title  to  the  premises  which  he  appar- 
ently secured  by  Handsaker's  deed.  This  instrument  was 
deposited  in  escrow,  to  be  delivered  when  the  grantee  therein 
named  paid  one  hundred  dollars,  the  expressed  consideration 
therefor.  He  paid  on  account  thereof  only  ten  dollars,  and 
obtained  the  deed  from  Handsaker's  son.  Noble  testificc! 
that  he  presumed  the  person  who  secured  the  deed  from  the 
bank  and  gave  it  to  him  had  sufficient  authority  to  justify  his 
act.  If  the  right  of  an  agent  to  act  for  his  principal  could  be 
established  in  such  manner,  without  any  evidence  of  his 
possessing,  in  other  instances,  sufficient  power  to  authorize 
the  delivery  of  the  deed,  this  presumption  is  overcome  by  the 
testimony  of  Samuel  Handsaker,  which  shows  that  he  never 
empowered  his  son  so  to  act,  or  ratified  his  conduct  in  any 
manner.  There  was,  in  our  opinion,  no  delivery  of  Hand- 
saker's deed;  and,  this  being  so.  Noble  has  no  title  whatever 
to  the  premises :  Tyler  v.  Gate,  29  Or.  515,  45  Pae.  800. 

The  decree  will  therefore  be  modified  as  to  the  defendant 
Noble,  and  the  suit  dismissed  as  to  all  parties,  each  being 
required  to  pay  the  costs  and  disbursements  which  he  in- 
curred in  both  courts. 


The  Legislature  has  the  Tower  to  Make  Tax  Deeds  Prima  Facie  Evi- 
dence that  every  requirement  of  the  law  necessary  to  their  validity 
has  been  complied  with.  But  it  has  no  power  to  make  them  con- 
clusive evidence  of  any  jurisdictional  fact,  or  fact  vital  to  the  ex- 
ercise of  the  power  of  taxation  or  sale,  devesting  the  title  of  property 
for  the  nonpayment  of  taxes:  Larson  v.  Dickey,  39  Neb.  463,  42 
Am.  St.  Rep.  595.  See,  also,  Blakemore  v.  Cooper,  15  N.  D.  5,  125 
Am.  St.  Rep.  574;   Ayers  v.  Lund,  49  Or.  303,  124  Am.  St.  Rep.  1046. 

A  Sale  of  Land  for  Personal  Property  Taxes  is  not  Void,  under  the 
statutes  of  South  Dakota,  because  of  an  officer's  failure  to  collect  such 
taxes  by  distraint  and  sale  of  personal  property,  or  by  his  failure  to 
make  a  return  showing  that  he  cannot  make  such  taxes  out  of  the 
personal  property  of  the  person  owing  them:  Danforth  v.  McCook 
County,  11  S.  D.  258,  74  Am.  St.  Rep.  808. 

Tax  Sale. — There  must  he  a  Delinquent  Tax  List  before  there  can  be 
a  valid  sale  of  land  for  delinquent  taxes  and  a  valid  deed  thereto: 
Metz  V.  Starcher,  60  W.  Va.  657,  116  Am.  St.  Rep.  925. 
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A  Tax  Sale  is  not  Valid  Unless  All  Substantial  Bequirements  of  the 
statute  are  shown  to  have  been  strictly  complied  with:  Charland  v. 
Home  for  Aged  Women,  204  Mass.  563,  134  Am.  St.  Eep.  696,  and 
cases  cited  in  the  cross-reference  note  thereto. 

The  Law  of  Escrmvs  is  the  subject  of  a  note  to  Wilkins  v.  Somer- 
ville,  130  Am.  St.  Bep.  910. 


FLEGEL  V.  BOWLING. 

[54  Or.  40,  102  Pac.  178.] 

VENDOR  AND  VENDEE. — Descriptions  of  Real  Property 
Omitting  the  town,  county  or  state  where  the  land  is  situated,  may 
be  sufficient  when  the  writing  provides  other  means  of  identification, 
(p.  815.) 

VENDOR  AND  VENDEE — Sufficiency  of  Description  of  Prop- 
erty.— It  is  not  necessary  that  a  contract  for  the  sale  of  land  should 
contain  such  a  description  as,  without  the  aid  of  extrinsic  testimony, 
designates  precisely  what  is  agreed  to  be  sold.  But  it  should  con- 
tain a  sufficient  description  to  evidence  a  common  intent  of  the 
parties  to  deal  with  respect  to  a  particular  piece  of  property  as  dis- 
tinguished from  other  property,     (p.  816.) 

VENDOR  AND  VENDEE — Sufficiency  of  Description  of  Prop- 
erty.— A  memorandum  of  an  agreement  to  sell  land,  dated  at  Port- 
land, Oregon,  where  the  parties  reside,  which  describes  the  property 
as  "lots  3  and  4,  block  18,  A.  H.,"  sufficiently  identifies  the  prop- 
erty, when  it  is  shown  by  extrinsic  evidence  that  "A.  H."  is  Albina 
Homestead,  and  that  there  is  in  the  county  in  which  Portland  j.s 
situated  a  recorded  plat  of  such  homestead  containing  lots  of  the 
numbers  and  block  stated,     (p.  816.) 

STATUTE  OF  FRAUDS. — Authority  to  a  Real  Estate  Broker 
to  find  a  purchaser,  leaving  the  terms  and  conditions  of  the  sale  sub- 
ject to  negotiations  between  the  principal  and  the  purchaser,  is  not 
within  the  statute  of  frauds,     (p.  817.) 

STATUTE  OF  FRAUDS — Memoranda. — Separate  Writings  may 
be  taken  together  to  make  up  the  memorandum  of  a  contract  suffi- 
cient to  satisfy  the  statute  of  frauds,  and  reference  from  one  to  the 
other  need  not  be  express,  nor  is  extrinsic  evidence  inadmissible 
which  shows  the  situation,  circumstances  and  acts  of  the  parties  to- 
connect  the  two  writings,     (p.  818.) 

STATUTE  OF  FRAUDS — Separate  Receipts — Parol  Evidence. 
A  receipt  to  K.  in  part  payment  of  land,  stating  the  price  and  terms 
of  sale,  signed  by  "M.,  agent,"  and  a  receipt  to  M.  in  part  payment 
of  the  same  land  signed  by  D.,  stating  similar  terms  of  sale,  may  be 
considered  together  as  parts  of  one  transaction  and  as  making  up  the 
memorandum  necessary  to  satisfy  the  statute  of  frauds.  And  parol 
evidence  is  admissible  to  show  that  M.  was  the  agent  of  D.,  the 
vendor,  to  receive  and  transmit  an  offer  and  act  as  intermediary  be- 
tween him  and  K.,  the  vendee,     (pp.  817,  819.) 

STATUTE  OF  FRAUDS— Writing  Signed  by  One  Party.— 
Specific  performance  may  be  decreed  a  vendee  who  did  not  sign  th» 
writing  against  his  vendor  who  did  sign  it.     (pp.  819,  820.) 

John  W.  Reynolds,  for  the  appellant. 
James  Gleason,  for  the  respondent. 
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42  SLATER,  J.  This  suit  was  brought  by  the  plaintiff, 
A.  F.  Flegel,  as  assignee  of  Peter  Kregar,  against  Peter 
Bowling,  to  enforce  the  specific  performance  of  an  alleged 
contract,  made  by  the  defendant  with  Kregar,  whereby  the 
former  agreed  to  sell  to  the  latter,  lots  3  and  4,  in  block  18, 
of  Albina  Homestead,  in  Multnomah  county,  Oregon,  for  the 
agreed  price  of  $800,  together  with  $76.20  sewer  assessment 
thereon,  to  be  paid  by  the  purchaser;  $350  of  the  purchase 
price  to  be  paid  in  cash,  and  the  remainder  thereof  in  three 
years,  with  interest  at  six  per  cent  per  annum,  payable  semi- 
annually. 

It  is  alleged  in  the  complaint  that  defendant  is  the  owner 
of  the  property  described,  and  that  the  alleged  agreement 
was  entered  into,  and  memoranda  thereof  were  made  and 
signed,  by  the  defendant  in  the  following  manner  and  form ; 
that  James  Maguire,  acting  as  agent  of  the  defendant,  but 
without  written  authority,  executed  and  delivered  to  Peter 
Kregar  the  following  receipt  and  memorandum: 

"Portland,  Or.,  May  24,  1906.    , 

"Received  from  Peter  Kregar  $50,  part  payment  on  lots 
3  and  4,  block  18,  A.  H.,  purchase  price  $800,  with  $76.20 
sewer  assessment;  terms,  $350  cash,  balance  in  three  years,  at 
6  per  cent.     This  is  subject  to  owner's  approval. 

(Signed)     "JAMES  MAGUIRE, 

"Agent." 

'*^  That  Maguire  reported  to  defendant,  for  his  approval 
and  ratification,  the  receipt  by  the  former  of  $50,  as  part 
payment,  and  the  making  of  the  memorandum  or  receipt, 
and  that  defendant  approved  and  ratified  the  same,  and 
executed  the  following  receipt  or  memorandum  as  evidence 
thereof : 

"Portland,  Or.,  May  25,  1906. 

"Received  of  James  Maguire  $45,  part  payment  of  lots 
3  and  4,  block  18,  Albina  Homestead,  purchase  price  $800, 
payable  $350  cash,  and  the  remaining  $450  payable  in  three 
years,  at  the  rate  of  6  per  cent  per  annum,  interest  payable 
semi-annually.  The  conditions  of  this  sale  are  that  the 
owner  is  to  furnish  a  clear  title  to  said  lots,  and  good  and 
sufficient  warranty  deed,  and  an  abstract,  the  cost  of  the  ab- 
stract is  to  be  paid  by  the  purchaser.  The  purchaser  as- 
sumes $76.20  sewer  assessment. 

(Signed)     "PETER  BOWLING." 

It  is  also  alleged  that  Kregar  paid  Maguire,  as  agent  of 
defendant,  the  $50  mentioned  in  the  first  receipt  or  memo- 
randum, and  of  that  amount  the  latter  paid  $45  to  Bowling; 
that  the  second  receipt,  as  well  as  the  first,  was  delivered  to 
Kregar;  that  Kregar  duly  assigned  his  interest  in  said  con- 
tract to  the  plaintiff,  who  thereafter  made  a  proper  tender  to 
defendant  of  the  cash  payment  and  of  a  note  and  mortgage, 
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duly  executed  by  plaintiff  and  his  wife,  for  the  amount  of  the 
deferred  payment,  accompanied  by  a  demand  for  a  deed, 
with  a  refusal  by  defendant  to  comply  therewith. 

The  answer  admits  defendant's  ownership  of  the  property 
described  in  the  complaint,  but,  by  general  denial,  traverses 
the  remainder  thereof.  At  the  close  of  plaintiff's  testimony, 
defendant  declined  to  offer  any  testimony  in  his  own  behalf, 
and  thereupon  the  court  made  findings  in  his  favor,  upon 
which  a  decree  was  entered  dismissing  the  complaint,  and 
from  which  the  plaintiff  has  appealed.     Reversed. 

**"*  Upon  the  trial,  Maguire,  as  plaintiff's  witness,  testified 
that  his  occupation  was  that  of  a  real  estate  agent,  and  that 
he  was  acquainted  with  the  defendant.  When  asked  to  state 
what,  if  any,  arrangement  or  authority  was  given  him  by  de- 
fendant relative  to  the  sale  of  his  property,  an  objection  was 
interposed  by  defendant  to  the  effect  that,  as  the  matter  in- 
quired about  concerned  the  sale  of  real  property,  his  author- 
ity should  be  in  writing.  Thereupon,  without  the  question 
having  been  answered,  plaintiff  offered  in  evidence  the  first 
receipt  above  noted,  which  was  received  in  evidence  over 
defendant's  objections.  The  second  receipt  or  memorandum 
was  then  offered,  but  was  objected  to  by  defendant,  upon  the 
ground  that  it  appeared  to  be  a  memorandum  of  a  trans- 
action between  parties  different  from  those  mentioned  in  the 
first  receipt,  and  that  the  description  of  the  property  therein 
was  insufficient  to  identify  it.  The  objection  was  sustained. 
Plaintiff  was  then  permitted,  subject  to  defendant's  objec- 
tions, and  notwithstanding  the  ruling  of  the  court  sustaining 
the  same,  to  place  in  the  record  parol  testimony  of  Maguire 
that  he  had  verbal  authority  from  defendant  to  procure  for 
him  a  purchaser  for  the  premises  for  $800,  upon  the  terms 
stated  in  the  memoranda ;  that  he  secured  Kregar  as  a  pur- 
chaser for  the  price,  and  upon  the  terms  stated  in  the  first 
receipt;  that  he  reported  the  same  to  defendant  for  his  con- 
firmation, and  paid  him  $45  of  the  money  received  from 
Kregar;  that  defendant  executed  and  delivered  to  him  the 
second  receipt  or  memorandum,  which  he  thereafter  delivered 
to  Kregar,  and  that  the  two  receipts  referred  to  the  same 
transaction.  The  plaintiff  also  gave  testimony  respecting  the 
assignment  to  him  by  Kregar  of  his  rights  under  the  contract, 
which  assignment  is  in  writing  and  indorsed  upon  the  first 
receipt. 

'^^  1.  The  objections  entered  by  defendant  to  plaintiff's 
testimony  reach  two  provisions  of  the  statute  of  frauds,  the 
first  of  which  declares  an  agreement  for  the  sale  of  real  prop- 
erty, or  of  any  interest  therein,  to  be  void  unless  the  same, 
or  some  note  or  memorandum  thereof  expressing  the  consid- 
eration, be  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  lawfully  authorized  agent,  and  that  evi- 
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dence  of  the  agreement  shall  not  be  received  other  than  the 
writing,  or  secondary  evidence  of  its  contents  in  the  cases 
prescribed  by  law,  and  the  second  of  which  declares  that  an 
agreement  concerning  real  property,  made  by  an  agent  of 
the  party  sought  to  be  charged,  is  declared  to  be  void,  unless 
the  authority  of  the  agent  be  in  writing:  B.  &  C.  Comp., 
sec.  797,  subds.  6,  7.  The  first  objection  to  be  considered  is 
that,  owing  to  the  absence  of  the  name  of  the  county  and 
state  wherein  the  property  is  located,  the  memoranda  do  not 
definitely  describe  the  subject  matter  of  the  contract.  In 
House  V.  Jackson,  24  Or.  89,  32  Pac.  1027,  this  court  held 
that  any  description  by  which  property  might  be  identified 
by  a  competent  surveyor  with  reasonable  certainty,  either 
with  or  without  the  aid  of  extrinsic  evidence,  is  sufficient  to 
permit  the  specific  performance  of  a  contract  In  relation 
thereto;  and  in  Bingham  v.  Honeyman,  32  Or.  129,  51  Pac. 
735,  52  Pac.  755,  it  was  held  that,  where  the  property  had 
been  described  as  being  in  a  designated  county  or  locality, 
or  in  any  other  way  so  that  it  could  be  located  by  extrinsic 
evidence,  it  would  be  sufficiently  definite  in  that  regard. 

Now,  in  the  present  case,  the  subject  matter  of  the  alleged 
contract  is  described  in  the  first  memorandum  as  lots  3  and 
4,  block  18,  A.  H.  What  the  signification  of  the  initials 
"A.  H."  is  may  be  showm  by  parol  testimony,  and  it  is  thus 
explained  to  be  Albina  Homestead.  The  memorandum  con- 
taining the  terms  of  the  contract  is  dated  at  Portland,  where 
the  parties  to  the  contract  reside,  and  these  facts,  taken  in 
connection  with  the  admission  in  the  pleadings  that  defend- 
ant is  the  ^^  owner  of  lots  3  and  4,  block  18,  Albina  Home- 
stead, in  Multnomah  county,  Oregon,  are  sufficient  to  identify 
the  property:  Bogard  v.  Barhan,  52  Or.  121,  132  Am.  St. 
Rep.  676,  96  Pac.  673.  But  aside  from  these  considerations, 
descriptions  of  real  property,  omitting  the  town,  county  or 
state  where  the  property  is  situated,  have  been  held  sufficient 
where  the  deed  or  writing  provides  other  means  of  identifi- 
cation: Grotty  V.  Effler,  60  W.  Va.  258,  54  S.  E.  345,  9 
Ann.  Gas.  770;  Hawkins  v.  Hudson,  45  Ala.  482;  Webb  v. 
Mullins,  78  Ala.  Ill;  Garden  Gity  Sand  Go.  v.  Miller,  157 
111.  225,  41  N.  E.  753;  Lloyd  v.  Bunce,  41  Iowa,  660;  Mee  v. 
Benedict,  98  Mich.  260,  39  Am.  St.  Rep.  543,  57  N.  W.  175, 
22  L.  R.  A.  641 ;  Norfleet  v.  Russell,  64  Mo.  176 ;  McGullough 
V.  Olds,  108  Gal.  529.  41  Pac.  420;  Tewksbury  v.  Howard, 
138  Ind.  103,  37  N.  E.  355 ;  Hobeson  v.  Hombarker,  3  N.  J. 
Eq.  60;  Quinn  v.  Ghampagne,  38  Minn.  322,  37  N.  W.  451. 

In  Grotty  v.  Effler,  60  W.  Va.  258,  54  S.  E.  345,  9  Ann. 
Gas.  770,  it  is  said,  at  page  263,  that:  "Although  the  state, 
county,  and  district  may  be  omitted  from  the  description,  it 
is  essential  that  the  land  agreed  to  be  sold  be  so  described  as 
to  be  capable  of  being  distinguished  from  other  lands.     It  is 
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not  necessary  that  the  contract  should  contain  such  a  descrip- 
tion as,  without  the  aid  of  extrinsic  testimony,  to  ascertain 
precisely  what  was  agreed  to  be  sold."  It  should,  however, 
contain  a  sufficient  description  to  evidence  a  common  intent 
of  the  parties  to  deal  with  respect  to  a  particular  piece  of 
property  as  distinguished  from  other  property.  In  this  view 
the  memoranda  evidencing  the  contract  are  sufficiently 
specific  to  identify  the  property,  when  it.  is  admitted  and 
shown  that  there  is,  in  Multnomah  county,  Oregon,  a  duly 
recorded  plat  of  Albina  Homestead,  containing  lots  of  the 
numbers  and  block  corresponding  to  those  stated  in  the 
memoranda. 

2.  The  second  objection  to  the  validity  of  the  contract, 
viz.,  that  the  authority  of  Maguire  to  act  as  the  agent  of 
Dowling  in  making  a  contract  for  the  sale  of  the  property 
'*''  in  question  should  be  in  writing,  and  that  it  cannot  be 
shown  by  parol  proof,  is  not  well  taken,  because  it  is  not 
alleged,  nor  is  it  attempted  to  be  shown,  that  Maguire  under- 
took to  make  a  contract  concerning  the  sale  of  real  property, 
or  that  he  had  authority  from  defendant  to  enter  into  an 
agreement  with  another  concerning  the  sale  of  this  property. 
Maguire  testifies  that  the  arrangement  with  Dowling  was 
"just  the  same  as  any  other  real  estate  man  would  have.  I 
had  a  verbal  agreement,  and  he  gave  me  the  price  he  wanted 
to  sell  at,  and  I  listed  it  the  same  as  I  would  any  other  prop- 
erty." The  memorandum  signed  by  Maguire  as  agent  does 
not  purport,  upon  its  face,  to  make  an  agreement  concerning 
real  property,  but  amounts  to  no  more  than  an  acknowledg- 
ment by  Maguire  of  the  receipt  of  an  offer  from  Kregar  to 
the  owner  for  the  purchase  of  the  property  upon  the  terms 
therein  stated,  "subject  to  the  owner's  approval,"  accom- 
panied by  the  tender  of  a  part  payment  as  evidence  of  good 
faith,  which  offer  Maguire  was  authorized  to  receive  and  com- 
municate to  the  defendant  for  his  acceptance  or  rejection. 

3.  In  general,  the  authority  vested  in  a  real  estate  broker 
to  sell  property  does  not  authorize  him  to  conclude  or  exe- 
cute a  contract  of  sale,  but  simply  empowers  him  to  find  a 
purchaser,  leaving  the  terms  and  conditions  of  the  sale  sub- 
ject to  negotiations  between  his  principal  and  such  pur- 
chaser :  York  v.  Nash,  42  Or.  321,  71  Pac.  59.  Such  an 
agency  is  not  within  the  statute  of  frauds,  and  may  be  shown 
by  parol  proof. 

4.  In  Wilson  v.  Hart,  7  Taunt.  295,  it  was  held  that  the 
statute  of  frauds  does  not  exclude  parol  evidence  to  show 
that  a  written  contract  made  between  A,  the  seller,  and  B, 
the  buyer,  v  is  on  B's  part,  made  by  him  only  as  agent  for 
C.  Such  evidence  does  not  contradict  the  writing,  but  ex- 
plains the  transaction:  Ford  v.  Williams,  21  How.  287,  16 
L.  ed.  36.    It  is  generally  held  that  it  is  necessary  the  memo- 
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randa  evidencing  the  contract  ***  should  show  who  the  par- 
ties to  the  contract  are  by  some  reference  sufficient  to  iden- 
tify them,  and  if,  in  addition  to  its  having  the  signature  of 
the  party  to  be  charged,  it  appear,  with  reasonable  certainty, 
who  the  other  party  to  the  contract  is,  it  is  sufficiently  cer- 
tain. Thus,  a  letter  addressed  by  the  defendant  to,  or  re- 
ceived by  him  from,  the  plaintiff,  sufficiently  connected  with 
other  writings  relied  upon  as  constituting  the  memoranda, 
may  be  evidence  to  show  the  plaintiff  to  be  a  party  to  the 
contract,  and  the  fact  that  the  person  to  whom  such  letter 
was  addressed  was  the  agent  of  the  plaintiff,  and  received  it 
in  that  character,  may  be  proved  by  parol  evidence  to  show 
plaintiff  to  be  the  real  promisee:  Wood's  Statute  of  Frauds, 
sec.  373. 

5.  The  point  to  which  plaintiff's  parol  testimony  is 
directed  is  not  to  show  that  Maguire  attempted  to  make  an 
agreement  for  his  principal  for  the  sale  of  real  property, 
but  to  show  that  he  wa*  an  agent  to  receive  and  transmit  an 
offer  and  act  as  an  intermediary  between  the  contracting 
parties,  nor  to  vary  the  terms  of  the  second  memorandum, 
but  to  explain  the  meaning  of  it,  so  that,  where  his  name  ap- 
pears in  the  second  memorandum  apparently  as  principal,  he 
was,  in  fact,  acting  as  such  agent;  and,  when  this  is  shown, 
the  effect  of  the  second  memorandum  is  to  acknowledge  the 
receipt  and  accept  it  as  binding  the  offer  made  through 
him  to  the  party  subscribing  the  same.  Moreover,  it  appears 
from  the  second  memorandum  that  the  offer  made  was  ac- 
<;epted,  but  with  the  addition  of  a  condition  attached  as  to 
title  and  the  furnishing  of  an  abstract;  and  it  would  not 
have  been  binding  upon  Kregar  except  upon  his  acceptance 
thereof,  and  it  amounts  to  a  counter  offer.  Now,  consider- 
ing the  nature  of  Maguire 's  agency,  he  was  authorized  to  ten- 
der the  same  to  Kregar  for  that  purpose,  which  he  did,  and 
it  was  received  by  the  latter,  and  accepted  and  acted  upon  by 
him,  and  therefore  became  a  binding  agreement. 

"•^  6.  The  real  question,  then,  in  the  case  is  this:  Is  the 
written  evidence,  subscribed  by  the  defendant  evidencing  his 
acceptance  of  such  offer,  and  containing  the  terms  of  the 
contract,  sufficient  to  satisfy  the  requirements  of  the  statute? 
The  second  memorandum,  construed  by  itself,  upon  its  face 
purports  to  state  the  terms  of  the  contract  of  a  sale  made  by 
Dowling  himself  as  owner,  with  Maguire  as  a  principal,  and 
is  sufficiently  complete  in  all  essential  requirements  to  satisfy 
the  statute,  so  as  to  be  binding  upon  him.  Construed  by  it- 
self, it  woidd  undoubtedly  sustain  a  suit  in  the  name  of 
Maguire  for  its  specific  enforcement,  and  it  is  contended  by 
defendant  that  the  terms  thereof  cannot  be  varied  by  parol 
proof  to  show  that  the  former  is  not  the  real  principal.  On 
the  other  hand,  plaintiff  contends,  in  effect,  that  the  second 
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memorandum,  signed  by  Dowling,  is  not  the  complete  memo- 
randum of  the  sale,  but  that  the  two  must  be  taken  and  con- 
strued together  as  one  transaction;  but,  when  taken  in  con- 
nection with  the  surrounding  circumstances,  and  as  explained 
by  the  parol  testimony,  it  develops  that  Kregar  is  the  pur- 
chaser, and  Maguire  the  agent  of  defendant  to  bring  together 
the  offer  and  acceptance  of  the  respective  parties.  For  this 
purpose  we  think  the  testimony  of  Maguire  is  admissible  to 
show  the  circumstances  under  which  the  two  instruments 
were  executed,  and  how  the  parties  acted  with  reference  to 
them  after  they  were  executed,  and  what  they  did  with  them, 
and  it  remains  to  be  determined  what  is  the  effect  of  them 
when  considered  together.  Several  writings  may  be  taken  to- 
gether to  make  the  memoranda  of  a  contract  sufficient  to 
satisfy  the  statute:  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14 
How.  446,  14  L.  ed.  493;  Parkhurst  v.  Van  Cortland,  14 
Johns.  15,  7  Am.  Dec.  427 ;  Lerned  v.  Wannemacher,  9  Allen, 
412;  Browne's  Statute  of  Frauds,  359.  Whatever  form  the 
agreement  may  assume,  if  the  writing,  or  writings,  viewed  as 
a  whole,  constitute  in  essence  and  substance  upon  their 
^^  face  a  note  or  memorandum  in  writing,  subscribed  by  the 
party  to  be  charged,  showing  who  the  contracting  parties  are, 
the  subject  matter  of  the  sale,  and  the  consideration,  the 
statute  is  satisfied :  Jenkins  v.  Harrison,  66  Ala.  345 ;  Carter 
V.  Shorter,  57  Ala.  253 ;  Knox  v.  King,  36  Ala.  367. 

In  Knox  v.  King,  36  Ala.  367,  it  was  held  that,  w^hen  the 
memorandum  in  writing  is  itself  complete,  it  cannot  derive 
aid  from  another  writing,  unless  the  memorandum  referred 
to  the  other  waiting,  and  also  that  oral  evidence  cannot  be  re- 
ceived to  connect  the  two,  or  supply  the  wanting  links.  But 
in  Jenkins  v.  Harrison,  66  Ala.  345,  it  was  held  that  the  rule 
was  not  absolute,  and  that  there  are  cases  in  which  parol  evi- 
dence of  contemporaneous  facts  and  of  circumstances  in 
which  the  parties  were  when  the  writings  were  signed  will  be 
received  in  evidence :  Thayer  v.  Luce.  22  Ohio  St.  62 ;  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  14  How.  446,  14  L.  ed.  493 ;  Beck- 
with  V.  Talbot,  95  U.  S.  289,  24  L.  ed.  496.  In  this  last  case 
it  was  said:  "There  may  be  cases  in  which  it  would  be  a  viola- 
tion of  reason  and  common  sense  to  ignore  a  reference  which 
derives  its  significance  from  such  proof.  If  there  is  ground 
for  any  doubt  in  the  matter,  the  general  rule  should  be  en- 
forced. But  when  there  is  no  ground  for  doubt,  its  enforce- 
ment would  aid,  instead  of  discouraging  fraud."  In  a  still 
later  case,  that  of  White  v.  Breen,  106  Ala.  159,  19  South. 
59,  32  L.  R.  A.  127,  that  court  again  emphasizes  the  following 
exception  to  the  general  rules  stated  by  that  court  in  Knox 
V.  King,  36  Ala.  367 :  That  the  first  rule  there  announced 
does  not  necessarily  require  express  mention  in  one  document 
of  another,  or  in  each  of  all  other  documents ;  that  the  second 
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rule  is  subject  to  the  exception  which  obtains  generally  in  the 
construction  of  written  contracts;  that  the  situation  and  cir- 
cumstances of  the  parties  may  be  looked  to,  when  necessary, 
to  aid  in  arriving  at  the  meaning  of  the  parties  from  ^^  what 
they  have  written.  At  page  168  of  the  opinion  (106  Ala.,  at 
page  61  of  19  South.  [32  L.  R.  A.  127]),  it  is  said:  "That 
when  all  the  writings  adduced,  viewed  together  in  the  light 
of  the  situation  and  circumstances  of  the  parties  at  the  time 
they  were  written,  show  unmistakably  that  they  relate  to  the 
same  matter,  and  constitute  several  parts  of  one  connected 
transaction,  so  that  the  mind  can  come  to  no  other  reasonable 
conclusion  from  the  evidence  so  offered  than  that  they  were 
each  written  with  reference  to  those  concurrent  or  preceding, 
then  there  is  such  a  reference  of  the  one  tc  the  other  as  satis- 
fies the  rule,  although  reference  in  express  terms  does  not  ap- 
pear. The  rule  is  one  founded  on  reason;  and  when,  as 
practical  men,  we  look  at  the  writings,  and  see  inhering  in 
them  evidence  which  entirely  satisfies  the  mind  that  they  all 
relate  to  one  general  transaction,  there  is  no  reason  why  they 
should  not  be  so  construed.  There  is  in  such  case  a  direct 
reference  of  the  one  to  the  other  within  the  meaning  of  the 
law." 

7.  Under  the  circumstances  surrounding  the  execution  of 
the  two  memoranda  in  evidence,  as  disclosed  by  the  parol 
testimony,  we  are  impelled  to  the  conclusion  that  these  two 
papers  are  to  be  taken  and  construed  together  as  parts  of  one 
transaction;  and,  when  construed  in  connection  with  the  cir- 
cumstances under  which  they  were  executed,  and  with  the 
acts  of  the  parties  in  reference  thereto  after  they  were  exe- 
cuted, they  import,  upon  their  face,  all  the  essential  elements 
required  by  the  statute  of  a  contract  by  the  defendant  with 
Kregar  to  sell  to  him  the  property  upon  the  terms  therein 
stated. 

8.  Defendant  further  contends  that  because  Kregar  has  not 
signed  the  contract  there  is  no  mutuality  therein,  for  which 
reason  he  cannot  in  equity  enforce  the  contract;  but,  by  the 
great  weight  of  authority,  the  exception  to  the  general  prin- 
ciple requiring  mutuality  of  obligation  as  a  condition  to  a 
specific  performance  of  a  contract  that  specific  performance 
may  be  granted  at  ^*  the  instance  of  a  party  not  originally 
bound  within  the  statute  of  frauds,  because  he  did  not  sign 
the  contract,  against  another  who  did  sign  it,  is  so  firmly  es- 
tablished that  it  now  appears  to  be  the  established  rule  in 
most  jurisdictions :  Justice  v.  Lang,  42  N.  Y.  493,  1  Am.  Rep. 
576;  Western  Timber  Co.  v.  Kalama  River  Lum.  Co.,  42 
Wash.  620,  114  Am.  St.  Rep.  137,  85  Pac.  338,  6  L.  R.  A., 
N.  S.,  397,  7  Ann.  Cas.  667,  and  cases  cited  in  the  foot-note  to 
that  case.  This  appears  to  be  the  rule  heretofore  announced 
and  adhered  to  by  this  court :  Case  T.  M.  Co.  v.  Smith,  16  Or. 
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381,  18  Pac.  641 ;  Johnston  v.  Wadsworth,  24  Or.  494,  34  Pac. 
13. 

From  these  considerations  it  necessarily  follows  that  the 
decree  of  the  .trial  court  should  be  reversed,  and  one  entered 
here  requiring  the  defendant  to  accept  and  receive  the  tender 
made  to  him  by  the  plaintiff,  and  to  convey  to  the  plaintiff, 
by  a  good  and  sufficient  Avarranty  deed,  the  premises  de- 
scribed in  the  complaint,  within  tMrty  days  from  and  after 
the  filing  of  the  mandate  in  the  court  below,  and,  in  default 
thereof,  that  such  decree  stand  for,  and  be  equivalent  to,  a 
convej'ance  of  the  title  thereof  from  the  defendant  to  the 
plaintiff ;  and  it  is  so  ordered. 


A  Writing  to  Satisfy  the  Statute  of  Frauds  must  be  signed  by  the 
party  to  be  charged,  Ijut  it  need  be  signed  only  by  him.  And  several 
papers,  though  each  in  itself  is  insufficient  to  constitute  a  memoran- 
dum, may  be  considered  and  used  together  to  make  up  a  complete 
memorandum:  Schneider  v.  Anderson,  75  Kan.  11,  121  Am.  St.  Rep. 
356;  Charlton  v.  Columbia  Real  Estate  Co.,  67  N.  J.  Eq.  629,  110  Am. 
St.  Rep.  495,  and  cases  cited  in  the  cross-reference  note  thereto; 
Western  Timber  Co.  v.  Kalama  River  Lumber  Co.,  42  Wash.  620,  114 
Am.  St.  Rep.  137. 

A  Writing  Helied  upon  to  Meet  the  Bequirements  of  the  Statute  of 
Frauds,  in  case  of  a  contract  to  convey  land,  must  contain,  as  a  rule, 
either  on  its  face  or  by  reference  to  other  writing,  a  sufficiently  clear 
and  explicit  description  of  the  property  to  render  it  capable  of  being 
identified;  Kopp  v.  Reiter,  146  111.  437,  37  Am.  St.  Rep.  156;  Alabama 
Mineral  Land  Co.  v.  Jackson,  121  Ala.  172,  77  Am.  St.  Rep.  46; 
Bogard  v.  Barhan,  52  Or.  121,  132  Am.  St.  Rep.  676.  But  the  descrip- 
tion need  not  be  given  with  such  particularity  as  to  make  a  resort  to 
extrinsic  evidence  unnecessary:  Bacon  v.  Leslie,  50  Kan.  494,  34  Am. 
St.  Rep.  134;  Kennedy  v.  Gramling,  33  S.  C.  367,  26  Am.  St.  Rep. 
676;  Moayon  v.  Moayon,  114  Ky.  855,  102  Am.  St.  Rep.  303.  A 
memorandum  in  writing  purporting  to  be  a  contract  for  the  sale  of 
land  which  describes  the  property  sold  as  "this  place"  is  not  sufficient 
to  satisfy  the  statute  of  frauds;  Cunha  v.  Callery,  29  R.  I.  230,  132 
Am.  St.  Rep.  811.  But  a  receipt  for  a  part  of  the  purchase  money 
of  a  well-known  city  hotel  property,  which  specifically  designates  the 
hotel  by  name,  is  a  sufficient  memorandum  to  satisfy  the  statute  of 
frauds;  Henry  v.  Black,  210  Pa.  245,  105  Am.  St.  Rep.  802. 

A  Description  in  a  Deed  Omitting  the  County  or  State  Where  the 
Land  is  Situated  does  not  render  the  deed  void  for  want  of  certainty 
of  description,  provided  the  deed  contains  or  provides  other  means 
for  identifying  the  land  conveyed:  Holley  v.  Curry,  58  W.  Va.  70, 
112  Am.  St.  Rep.  944. 

Statute  of  Frauds. — The  Autlwrity  or  Employment  of  an  Agent  to 
negotiate  the  purchase  of  real  estate  need  not  be  in  writing:  Biggs 
V.  Chamberlain,  47  Colo.  382,  ante,  p.  223.  But  see  Thomas  v.  Rogers, 
108  Minn.  132,  133  Am.  St.  Rep.  421. 
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GENTZKOW  V.  PORTLAND  RAILWAY  COMPANY. 

[54  Or.  114,  102  Pac.  614.] 

ELECTRICITY — Caxe  in  Maintaining  Wires. — A  railway  com- 
pany, employing  in  its  business  an  agency  so  dangerous  as  electricity, 
is  held  to  exercise  the  utmost  degree  of  care  in  the  construction, 
maintenance,  inspection  and  repair  of  its  wires,  so  as  to  keep  them 
harmless  at  places  where  persons  are  liable  to  come  in  contact  with 
them.     (p.  825.) 

ELECTRICITY — Care  in  Maintaining  Wires. — The  duty  of  an 
electric  railway  company  to  keep  its  wires  harmless  at  places  where 
persons  are  liable  to  come  in  contact  with  them  is  not  lessened  with 
respect  to  employes  of  a  telephone  company,  because,  by  reason  of 
some  agreement  or  license,  it  has  been  permitted  to  attach  its  wires 
to  a  pole  belonging  to  the  telephone  company,     (pp.  825,  826.) 

ELECTRICITY — Joint  Use  of  Structure  by  Two  Corporations. 
Where  an  electric  railway  company  and  a  telephone  company  are 
making  a  joint  use  of  a  structure  to  which  the  wires  of  each  are  at- 
tached, each  is  under  the  same  obligation  to  the  other  as  persons 
having  common  rights  in  a  place  or  passageway  are  to  one  another, 
not  negligently  to  place  a  dangerous  substance  on  the  common  ter- 
ritory where  it  may  be  reasonably  anticipated  that  others  having 
common  rights  may  be  injured,     (p.  826.) 

ELECTRICITY — Leaving  Circuit  Breaker  Displaced. — For  an 
electric  railway  company  to  permit  for  a  day  and  a  half  a  circuit 
breaker  to  be  displaced,  thereby  allowing  a  wire  of  a  telephone  com- 
pany to  come  in  contact  with  the  trolley  wire  and  become  heavily 
charged,  constitutes  actionable  negligence,  however  the  displacement 
may  have  been  caused,     (p.  826.) 

ELECTRICITY. — Where  Electric  Wires  Become  Deranged  with- 
out the  negligence  of  the  owner,  he  is  entitled  only  to  a  reasonable 
time  after  the  danger  arises  in  which  to  discover  and  correct  it. 
(p.  826.) 

ELECTRICITY — Duty  of  Continuous  Inspection. — An  electric 
railway  company  is  under  the  duty  of  a  continuous  inspection  of  its 
wires,     (p.  826.)  » 

ELECTRICITY  —  Cut  Wires  —  Presumption. — ^Wliere  Upright 
Wires  from  a  trolley  wire  to  the  feed  wire  have  been  cut  and  are 
hanging  down,  it  is  not  to  be  inferred  that  they  were  cut  by  a  tres- 
passer, but  rather  by  someone  on  behalf  of  the  owner  for  the  purpose 
of  rearranging  the  position  of  the  wires,     (p.  826.) 

CONTRIBUTORY  NEGLIGENCE.— The  Burden  of  Proving 
Contributory  Negligence  is  upon  the  defendant,  and' the  plaintiff  is 
not  required  to  show  that  he  was  free  from  negligence,     (p.  827.) 

CONTRIBUTORY  NEGLIGENCE— When  Defeats  Recovery.— 
When  it  appears  from  the  evidence  offered  to  establish  the  defend- 
ant's negligence  that  the  plaintiff  was  also  guilty  of  negligence  with- 
out which  the  injury  would  not  have  occurred,  such  proof  defeats  his 
recovery,     (p.  827.) 

NEGLIGENCE. — The  Doctrine  of  Assumption  of  Risk,  as  dis- 
tinguished from  contributory  negligence,  does  not  apply  where  no 
contractual  relation  exists  between  the  defendant  and  the  plaintiff, 
unless  the  plaintiff  knows  and  appreciates  the  danger  and  volun- 
tarily puts  himself  in  the  way  of  it.     (p.  827.) 

ELECTRICITY— Contributory  Negligence.— One  Who  Knows,, 
or  should  know,  that  a  wire  is  charged  with  a  dangerous  current  of 
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electricity,  and  then  volantarily  exposes  himself  to  the  risk  of  being 
shocked  thereby,  is  chargeable  with  contributory  negligence,    (p.  827.) 

CONTRIBUTORY  NEGLIGENCE — ^When  Imputed  as  Matter  of 
Law. — Contributory  negligence  will  not  in  all  cases  be  imputed  as  a 
matter  of  law  to  a  person  who  receives  an  injury  from  a  danger, 
simply  from  the  fact  that  he  might  have  seen,  for  the  nature  of  his 
duties,  or  the  surrounding  circumstances,  may  be  such  as  to  distract 
his  attention  to  other  objects,     (p.  828.) 

ELECTRICITY— Right  to  Assume  Safety.— Where  a  Wire  of 
an  electric  railway  company  not  intended  to  carry  electricity  is  at- 
tached to  a  telephone  pole  under  an  agreement  with  the  telephone 
company,  an  employe  of  the  latter  company  may  assume  that  the 
railway  company  has  performed  its  duty  to  keep  the  wire  harmless. 
(p.  829.) 

CONTRIBUTORY  NEGLIGENCE— When  a  Question  of  Law.— 
When  the  defense  of  contributory  negligence  is  urged  as  a  ground 
for  a  nonsuit  or  a  verdict  for  the  defendant,  it  must  appear  that 
reasonable  men,  acting  as  triers  of  the  facts,  would  find,  without 
any  reasonable  probability  of  differing  in  their  views,  either  that  the 
plaintiff  knew  and  appreciated  the  danger,  or  that  ordinarily  prudent 
men  under  the  same  circumstances  would  readily  acquire  such  knowl- 
edge and  appreciation,     (p.  829.) 

NEGLIGENCE.— An  Open  Visible  Bisk  is  Such  a  One  as 
would  in  an  instant  appeal  to  the  senses  of  an  intelligent  person.  It 
is  one  so  patent  that  it  would  be  instantly  recognized  by  a  person 
familiar  with  the  business,     (p.  830.) 

ELECTRICITY — Negligence  of  Telephone  Employe. — Where 
an  electric  railway  company  has  negligently  permitted  a  circuit 
breaker  to  be  displaced,  thereby  allowing  a  wire  of  a  telephone  com- 
pany to  come  in  contact  with  the  trolley  wire  and  become  heavily 
charged,  an  employe  of  the  telephone  company  is  not  chargeable,  as 
a  matter  of  law,  with  contributory  negligence  in  not  noticing  the 
displacement  as  he  climbs  a  pole  to  which  the  wire  is  attached,  (p. 
831.) 

George  W.  Caldwell  and  Gammans  &  Malarkey,  for  the 
appellant.  ^ 

Ralph  W.  Wilbur  and  Arthur  M.  Dibble,  for  the  respond- 
ent. 

*i«  SLATER,  J.  This  is  an  action  by  George  H.  Gentz- 
kow  against  the  Portland  Railway  Company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  from  receiving  an  electric  shock,  caused  by  the  neg- 
ligence of  defendant  in  permitting  and  allowing  its  trolley 
service  wire  to  sag  and  fall  upon  and  across  the  north  trolley 
wire  of  its  double-track  street  railway  system  on  Russell 
street,  in  the  city  of  Portland,  Oregon,  so  that  the  circuit 
breaker,  attached  to  the  north  end  of  the  service  wire,  was 
upon  the  south  side  of  the  trolley  wire,  and  permitted  an 
ordinary  iminsulated  galvanized  wire,  leading  from  the  cir- 
cuit breaker  to  a  telephone  pole  on  the  north  side  of  the 
street,  to  come  in  contact  with  the  trolley  wire  and  become 
heavily  charged  with  a  dangerous  current  of  electricity. 
The  telephone  pole  was  the  property  of  the  Pacific  States 
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Telephone  Company,  and  plaintiff,  as  its  servant,  and  while 
in  the  discharge  of  the  duties  of  his  principal,  and  without 
knowledge  of  the  displacement  of  defendant's  wires,  as- 
cended the  telephone  pole,  and,  coming  in  contact  with  an 
iron  climbing  peg,  to  which  defendant's  wire  was  attached, 
received  a  severe  and  dangerous  electric  shock,  causing  him 
to  be  thrown  and  precipitated  to  the  ground,  a  distance  of 
about  twenty-eight  feet,  breaking  his  leg  and  otherwise  in- 
juring him. 

**''  Defendant  denies  any  negligence  on  its  part,  and 
affirmatively  alleges  that  any  injury  which  plaintiff  suffered 
resulted  from  his  own  want  of  care  and  contributory  negli- 
gence. At  the  close  of  plaintiff's  case  defendant  interposed 
a  motion  for  a. nonsuit,  which  at  that  time  was  denied,  but 
at  the  close  of  defendant's  case  was  renewed  and  granted; 
and,  judgment  having  been  entered  against  plaintiff,  he  has 
appealed.     Reversed. 

The  testimony  tends  to  show  that  plaintiff  was  employed 
as  a  lineman  by  the  Pacific  States  Telephone  and  Telegraph 
Company,  which  owned  and  operated  a  telephone  line  along 
the  north  side  of  Russell  street,  in  Portland.  His  duty  was 
to  locate  and  remove  troubles  in  the  telephone  service  due 
to  crossed  wires  and  similar  causes,  and  he  had  been  so  em- 
ployed for  about  one  year,  but  did  not  consider  himself  an 
experienced  lineman.  On  and  prior  to  August  8,  1904,  de- 
fendant owned  and  operated  a  double-tracked  street-car  line 
running  east  and  west  on  Russell  street.  The  cars  were 
propelled  by  electricity,  transmitted  through  trolleys,  which 
were  in  contact  with  heavy  copper  wires  called  "trolley 
wires,"  suspended  over  the  center  of  each  track,  and  parallel 
therewith.  On  the  south  side  of  Russell  street  the  Portland 
General  Electric  Company,  a  third  corporation,  owned  and 
maintained  a  line  of  poles,  which  carried  its  electric  light 
wires,  and  also  a  wire  to  transmit  electric  currents  for  power 
purposes.  Attached  to  this  line  of  poles,  at  the  height  of 
about  four  feet  above  the  level  of  the  defendant's  trolley 
wires,  was  what  is  known  as  ^^®  a  "feed  wire,"  charged 
with  a  heavy  current  of  electricity  for  the  propulsion  of 
defendant's  cars.  This  current  was  transmitted  to  the  trol- 
ley wires  by  an  insulated  copper  wire,  called  a  "trolley  ser- 
vice wire."  One  of  its  poles  was  located  about  one  hundred 
feet  east  of  Williams  avenue  and  standing  near  the  curb 
line  of  the  street,  and  was  opposite  to,  and  south  of,  the  tele- 
phone pole  on  the  north  side  of  Russell  street,  on  which 
plaintiff  was  injured.  A  trolley  service  wire,  connected  with 
this  feed  wire,  extended  northerly  from  this  pole,  across, 
and  about  three  feet  above,  the  trolley  wires  at  right  angles 
therewith,  and  was  connected  with  each  of  them  by  an  up- 
right wire.     The  trolley  service  wire  proper  terminated  a 
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short  space  beyond  the  north  trolley  wire,  where  there  was 
interposed  a  circuit  breaker.  This  instrument  was  made  of 
two  hollow  porcelain  knobs,  or  spools,  firmly  joined  at  an 
interval  by  iron  or  steel  straps,  so  that  when  wires  were 
attached  to  each  spool  at  the  opposite  ends  thereof  there 
would  be  no  metallic  connection  of  such  wires.  Attached 
to  the  north  end  of  this  circuit  breaker  was  an  ordinary  un- 
insulated galvanized  wire,  which  extended  northerly  across 
the  remainder  of  the  street  and  was  attached  to  the  tele- 
phone pole  by  being  wound  around  it.  The  purpose  of  this 
galvanized  wire  was  to  furnish  a  support  to  the  trolley  ser- 
vice wire  and  keep  it  suspended  above  the  trolley  wires,  and 
was  intended  to  be  free  of  any  electric  current.  On  and 
near  the  top  of  this  telephone  pole  there  were  a  number  of 
cross-arms,  to  which  were  attached  telephone  wires,  and  on 
th6  east  and  west  sides  of  the  pole,  and  below  the  cross- 
arms,  were  driven  a  number  of  iron  spikes,  or  pegs,  at  inter- 
vals, to  serve  as  steps  for  linemen  when  climbing  the  pole. 
One  of  these  spikes  was  located  at  the  place  where  defend- 
ant 's  wire  support  for  the  trolley  service  wire  passed  around 
the  pole,  and  it  touched,  or  was  wound  around,  the  peg.  A 
fire  alarm  signal  wire  running  to  an  engine-house  near  by 
was  also  attached  *^^  to  this  pole  at  a  point  four  or  five 
inches  below  the  next  iron  peg  above  the  one  in  contact  with 
defendant's  wire.  There  was  no  electric  current  in  the  signal 
wire,  except  when  an  alarm  was  being  sounded,  and  then  only 
a  small  and  harmless  current.  For  a  day  and  a  half  to 
two  days  prior  to  the  time  of  the  accident,  the  circuit 
breaker  was  not  in  its  proper  position  relative  to  the  trolley 
wire;  but,  because  either  the  trolley  wires  had  been  raised 
by  the  servants  of  the  defendant  or  because  the  poles  sup- 
porting the  service  wire  had  been  moved  toward  the  street 
by  the  owners  thereof,  thereby  slacking  the  wire,  the  north 
trolley  wire  and  the  uninsulated  galvanized  wire  were  in 
contact  at  a  point  just  north  of  the  circuit  breaker,  the  latter 
lying  upon  the  trolley  wire  so  that  the  circuit  breaker  hung 
over  on  the  south  side  of  the  trolley  wire.  So  long  as  this 
circuit  breaker  was  in  a  proper  condition,  and  in  its  proper 
l)lace,  no  current  could  pass  into  the  galvanized  wire  which 
extended  from  it  to  the  telephone  pole ;  but  when  it  was  in 
the  position  above  stated,  the  galvanized  wire,  from  its  con- 
tact with  the  trolley  wire,  became  charged  with  a  heavy 
current,  and  thus  rendered  it,  and  the  iron  peg  to  which  it 
was  attached,  dangerous  to  anyone  coming  in  contact  there- 
with, and  at  the  same  time  with  some  other  conductor  hav- 
ing connection  with  the  earth.  The  signal  wire,  .being  a 
grounded  wire,  furnished  this  agency. 

Plaintiff  was  omi)loyed  as  a  lineman  by  the  telephone  com- 
pany, and  had  been  thus  engaged  for  about  one  year.    He 
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was  not  considered  an  expert  lineman,  as  three  years'  ser- 
vice was  required  to  attain  that  efficiency,  although  he  had 
had  sufficient  experience  to  know  and  understand  the 
amount  of  electric  current  usually  transmitted  over  the  dif- 
ferent kinds  of  wires  and  their  dangerous  character,  the 
purposes  for  which  the  different  wires  were  used,  when  they 
were  in  their  proper  positions  and  the  danger  to  be  encoun- 
tered in  working  among  them.  ^^^  Prior  to  the  accident  he 
had  frequently  been  upon  this  particular  telephone  pole,  but 
had  not  been  in  that  vicinity  for  a  number  of  days,  and  had 
no  previous  knowledge  of  the  displacement  of  defendant's 
wires.  On  the  morning  of  the  8th  of  August,  plaintiff  was 
sent  to  this  vicinity  by  his  employer  to  locate  and  remedy 
some  defect  in  its  telephone  wires.  He  approached  the 
vicinity,  coming  from  the  east  on  the  south  side  of  Russell 
street,  scanning  the  telephone  wires  at  the  top  of  the  poles 
on  the  north  side  of  the  street  to  locate  the  trouble.  He  dis- 
covered two  wires  crossed  between  the  pole  he  afterward 
climbed  and  the  one  east  of  it.  He  then  crossed  to  the  north 
side  of  the  street,  passing  under  defendant's  trolley  wires, 
in  the  neighborhood  of  the  displaced  circuit  breaker,  went 
to  the  telephone  pole,  and  ascended  it  from  the  north  side 
thereof.  This  pole  is  about  fifteen  inches  in  diameter  at  the 
base  and  tapers  somewhat  toward  the  top,  and  while  plain- 
tiff was  climbing,  it  was  between  him  and  the  trolley  service 
wire  and  the  displaced  circuit  breaker,  so  that  his  view 
thereof  was  obstructed.  When  he  reached  the  iron  peg  on 
which  defendant's  wire  rested  and  grasped  it  with  his  hand, 
he  observed  that  the  wire  around  the  pole  was  in  contact 
with  the  peg,  and  it  then  appeared  to  him  to  be  in  its  usual 
place.  Upon  reaching  for  the  next  peg  above,  his  arm  came 
in  contact  with  the  signal  wire  just  below  it,  thus  forming 
a  circuit  and  causing  him  to  receive  an  electric  shock,  which 
occasioned  the  injury  complained  of  in  this  action.  The 
motion  for  a  nonsuit  is  upon  two  grounds:  (1)  That  plaintiff 
had  not  shown  any  negligence  on  the  part  of  the  defendant ; 
and  (2)  that  the  proof  showed  that  plaintiff  was  guilty  of 
contributory  negligence.  The  motion  was  sustained  by  the 
trial  court  upon  the  latter  ground;  but  both  are  insisted 
upon  here. 

1.  The  defendant,  employing  in  its  business  an  agency  so 
deadly  and  dangerous  as  electricity,  is  held  to  exercise  the 
utmost  degree  of  care  in  the  construction,  maintenance, 
^'^  inspection  and  repair  of  its  wires,  so  as  to  keep  them 
harmless  at  places  where  persons  are  liable  to  come  in  con- 
tact with  them:  Perham  v.  Portland  Electric  Co.,  33  Or.  451, 
72  Am.  St.  Rep.  730,  53  Pac.  14,  24  L.  R.  A.  799.  Its  duty 
was  not  in  any  respect  lessened  with  respect  to  the  servants 
of  the  Pacific  States  Telephone  Company,  because,  by  rea- 
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son  of  some  agreement  or  license,  it  was  permitted  to  attach 
its  wires  to  a  pole  belonging  to  the  telephone  company. 

2.  Where  two  corporations  are  making  a  joint  use  of  a 
structure  to  which  the  wires  of  each  are  attached,  each 
should  be  under  the  same  obligation  to  the  other,  as  persons 
having  common  rights  in  a  place  or  passageway  are  to  one 
another,  not  negligently  to  place  a  dangerous  substance  on 
the  common  territory  where  it  may  be  reasonably  antici- 
pated that  others  having  common  rights  may  be  injured. 
The  purpose  for  which  the  structures  are  used  render  some 
danger  from  electrical  currents  inevitable ;  but  the  danger 
ought  to  be  made  as  small  as  is  practicable  by  the  exercise 
of  reasonable  care :  Illingsworth  v.  Boston  Electric  Light  Co., 
161  Mass.  583,  37  N.  E.  778,  25  L.  R.  A.  552. 

3.  The  evidence  is  positive  and  direct  that  for  a  period 
of  a  day  and  a  half  or  two  days  the  circuit  breaker  had 
been  in  the  displaced  condition  which  caused  the  unfortun- 
ate contact  of  the  trolley  wire  with  the  wire  attached  to  the 
pole  and  iron  peg.  However  it  may  have  been  caused,  the 
continuance  of  such  conditions  for  that  period  of  time  would 
of  itself  constitute  actionable  negligence  on  the  part  of  de- 
fendant. 

4.  If  the  derangement  of  the  vnres  was  caused  without 
the  negligence  of  the  defendant,  it  was  entitled  only  to  a 
reasonable  time  after  the  condition  arose  in  which  to  dis- 
cover and  remove  the  dangerous  wire :  Chaperon  v.  Portland 
Electric  Co.,  41  Or.  39,  67  Pac.  928. 

5.  It  is  shown  that  defendant  was  continuously  using  these 
tracks,  its  cars  passing  along  at  brief  periods  of  ^^^  time, 
and,  being  under  the  duty  of  a  continuous  inspection 
(Thompson  on  Negligence,  section  802),  and  the  displace- 
ment open  to  the  view  of  its  servants,  there  was  sufficient 
to  go  to  the  jury  upon  that  feature  of  the  case. 

6.  There  is  evidence,  however,  that  the  displacement  was 
by  the  defendant's  servants.  One  witness  testifies  that  two 
or  three  days  prior  to  the  accident,  two  men,  whom  the  wit- 
ness took  to  be  defendant's  men,  came  along  and  raised  the 
trolley  wires  that  go  up  and  down  Russell  street,  and  that 
before  they  were  raised  they  were  quite  low.  It  is  also 
shown  that  the  two  upright  wires  from  the  trolley  wire  to 
the  feed  wire  had  been  cut  and  were  hanging  down.  It  is 
not  to  be  inferred  that  these  wires  were  cut  by  a  trespasser ; 
but,  in  the  absence  of  proof,  the  legitimate  inference  is  that 
it  was  done  by  someone  on  behalf  of  the  defendant,  for  the 
purpose  of  rearranging  the  position  of  its  wires. 

7.  On  this  feature  of  the  ease,  we  are  of  the  opinion  that 
there  was  sufficient  evidence  of  defendant's  negligence  to 
go  to  the  jury. 
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8.  In  this  state  the  burden  of  proving  contributory  negli- 
gence is  upon  the  defendant,  and  the  plaintiff  is  not  required 
to  show  that  he  was  free  from  negligence. 

9.  If  it  appears,  however,  from  the  proof  offered  to  estab- 
lish the  defendant's  negligence  that  he  himself  was  also 
guilty  of  negligence,  without  which  the  injury  would  not 
have  occurred,  such  proof  will  defeat  his  recovery:  Grant 
V.  Baker,  12  Or.  329,  7  Pac.  318;  Scott  v.  Oregon  R.  &  N. 
Co.,  14  Or.  211,  13  Pac.  98;  Tucker  v.  Northern  Terminal  Co., 
41  Or.  82,  68  Pac.  426. 

10.  Defendant's  counsel  contends,  in  support  of  this  por- 
tion of  his  motion,  that  it  was  plaintiff's  duty  to  exercise 
his  thinking  faculties  and  his  sense  of  sight  in  discovering 
and  avoiding  danger;  that,  taking  into  consideration  his  ex- 
perience, his  knowledge  of  the  conditions  and  dangerous 
character  of  the  work  in  which  he  was  engaged,  it  should 
be  said,  as  a  matter  of  law,  that  *^*  his  injury  resulted  from 
his  own  want  of  care  in  failing  to  observe  the  position  and 
condition  of  the  trolley  service  wire  and  the  circuit  breaker 
which  was  open,  visible  and  plainly  observable  to  one  in  the 
exercise  of  ordinary  care  or  precaution.  Plaintiff  knew  the 
location  and  purpose  of  all  the  wires  attached  to  the  pole, 
including  the  defendant's  trolley  service  wire;  but  he  also 
knew  that  this  wire  consisted  of  two  parts,  namely,  the  in- 
sulated portion  south  of  the  circuit  breaker  and  the  unin- 
sulated portion  north  of  it,  which  was  wrapped  around  the 
pole  and  the  iron  climbing  peg.  He  was  familiar  with  the 
proper  location  and  normal  position  of  the  circuit  breaker, 
and  what  it  was  for,  and  realized,  as  he  testified,  that  if, 
for  any  reason,  it  failed  to  work  properly,  or  was  out  of 
order,  the  wire  attached  to  the  pole  would  be  charged  with 
electricity  and  be  dangerous,  and,  had  he  known  the  condi- 
tion the  wires  were  in,  he  would  not  have  ascended  the  pole. 
Plaintiff  was  not  a  servant  of  defendant  and  no  contractual 
relation  existed  between  them.  Hence  the  doctrine  of  as- 
sumption of  risk,  as  distinguished  from  contributory  negli- 
gence— ^that  is  to  say,  from  the  failure  of  the  plaintiff  to 
exercise  ordinary  care  to  avoid  injury — does  not  apply  in 
this  case,  unless  he  knew  and  appreciated  the  danger  and 
voluntarily  put  himself  in  the  way  of  it:  1  Thompson  on 
Negligence,  sec.  184. 

11.  He  can  be  charged  with  contributory  negligence  if 
he  knew,  or  should  have  known,  that  defendant's  wire,  which 
supported  the  trolley  service  wire,  was  charged  with  a  dan- 
gerous current  of  electricity,  and  then  voluntarily  exposed 
himself  to  the  risk  of  being  shocked  thereby.  He  testifies 
that  he  did  not  know;  but  it  is  contended  there  are  some 
circumstances  surrounding  the  case  that  might  indicate  a 
possibility  that  he  may  have  known,  such  as  that  it  was  a 
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bright  day,  that  the  circuit  breaker  was  made  of  white  ma- 
terial and  could  be  easily  seen  by  a  person  on  the  sidewalk 
opposite  thereto,  if  he  *^'*  happened  to  look  in  that  direc- 
tion, and  that,  before  the  accident,  when  plaintiff  was  on 
the  south  side  of  the  street  looking  for  the  interference 
among  the  telephone  wires,  his  line  of  vision  was  necessarily 
in  proximity  to  the  displaced  circuit  breaker. 

12.  Contributory  negligence  will  not  in  all  cases,  however, 
be  imputed,  as  a  matter  of  law,  to  a  person  who  receives  an 
injury  from  a  danger,  simply  from  the  fact  that  it  might 
have  been  seen,  because  the  nature  of  his  duties,  or  the  sur- 
rounding circumstances,  may  be  such  as  to  distract  his  at- 
tention to  other  objects :  1  Thompson  on  Negligence,  sec.  189 ; 
Webb  V.  Heintz,  52  Or.  444,  97  Pac.  753. 

13.  Under  the  circumstances,  the  question  is  for  the  jury, 
and  not  for  the  court :  Illingsworth  v.  Boston  Electric  Light 
Co.,  161  Mass.  583,  37  N.  E.  778,  25  L.  R.  A.  552;  Mahan 
V.  Newton  &  Boston  St.  Ry.  Co.,  189  Mass.  1,  75  N.  E.  59 ; 
Reagan  v.  Boston  Electric  Light  Co.,  167  Mass.  406,  45  N. 
E.  743 ;  Commonwealth  Electric  Co.  v.  Rose,  214  111.  545,  73 
N.  E.  780;  Knowlton  v.  Des  Moines  Edison  Light  Co.,  117 
Iowa,  451,  90  N.  W.  818 ;  Paine  v.  Electric  Illuminating  &  P. 
Co.,  64  App.  Div.  477,  72  N.  Y.  Supp.  279 ;  Stevens  v.  United 
G.  &  E.  Co.,  73  N.  H.  159,  60  Atl.  848,  70  L.  R.  A.  119. 

14.  Plaintiff  came  to  the  locus  in  quo  in  the  performance 
of  his  duties ;  that  is,  scanning  the  telephone  wires  on  the 
north  side  of  Russell  street,  which  were  east  of  and  far 
above  the  level  of  defendant's  trolley  service  wire.  When 
he  stopped  on  the  south  side  of  the  street,  he  was  east  of 
the  service  wire,  and  the  interference  in  the  telephone 
wires  which  he  had  discovered  was  still  east  of  his  then 
position,  so  that  it  does  not  necessarily  appear  that  the  dis- 
placed circuit  breaker  was,  at  any  time,  directly  in  his  line 
of  vision,  for  it  would  appear  that  he  was  looking  away 
from  it  rather  than  toward  it.  As  he  climbed  the  pole,  his 
eye  naturally  would  not  follow  the  stretch  of  the  galvanized 
wire  out  to  the  circuit  ^^^  breaker,  because  of  the  inter- 
vening pole.  He  would  naturally  be  looking  up  at  the 
steps  which  he  must  successively  grasp  to  raise  himself,  and 
he  testifies  that  he  could  not  have  seen  the  service  wire 
unless  he  had  stopped  and  looked  around  the  pole,  which 
he  says  he  did  not  do,  but  that  he  was  looking  over  at  the 
pole  next  east  of  him,  in  which  direction  he  had  located 
the  trouble.  So  far  as  the  direct  testimony  of  the  plaintiff 
goes,  it  tends  to  show  that  he  was  ignorant  of  the  displace- 
ment of  the  circuit  breaker  and  of  the  resulting  electric 
current  in  the  galvanized  wire  wound  around  the  pole  and 
the  iron  peg  with  which  he  was  in  contact.  We  cannot  say 
that  his  ignorance  of    that  fact  was  negligence.    He  was. 
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where  he  had  a  right  to  be,  and  had  the  unrestricted  right 
to  the  use  of  the  iron  peg.  "We  think  he  also  had  a  right 
to  assume  that  the  wire  was  harmless,  because  that  involves 
only  the  assumption  that  defendant  had  fully  performed 
the  duty  that  the  law  imposes  upon  it.  The  wire  was  not 
intended  to  carry  a  current  of  electricity,  as  its  very  appear- 
ance manifested,  and,  if  there  was  any  possibility  of  its 
becoming  so  charged,  there  was  no  duty  thereby  imposed 
upon  plaintiff  to  inspect  or  search  for  a  defect  in  defend- 
ant 's  wires ;  but  the  latter  owed  the  former  the  special  duty 
of  guarding  him  against  danger  from  that  wire,  and  he 
had  the  right  to  assume  that  defendant  had  performed  that 
duty:  Perham  v.  Portland  Electric  Co.,  33  Or.  451,  72  Am. 
St.  Rep.  730,  53  Pac.  14,  24,  40  L.  R.  A.  799;  Bergin  v. 
Southern  New  Eng.  Tel.  Co.,  70  Conn.  54,  38  Atl.  888,  39 
L.  R.  A.  192. 

15.  Can  it  be  said,  then,  as  a  matter  of  law,  that  the  mis- 
placed circuit  breaker  was  so  conspicuous,  and  in  such 
proximity  to  the  plaintiff  when  so  engaged  in  the  line  of 
his  duty  that,  under  the  surrounding  circumstances,  he  must 
have  observed  it,  notwithstanding  his  statement  that  he 
did  not  see  it,  for  a  thing  may  be  so  obtrusive  that  a  person 
could  not  avoid  seeing  it  without  shutting  ^^^  his  eyes  or 
averting  his  head;  but  that  is  not  the  condition  here.  It 
is  quite  reasonable  and  probable  that  plaintiff's  attention 
was  so  engaged  in  the  search  for  the  trouble  in  the  tele- 
phone wires,  and  his  immediate  work  in  respect  thereto, 
that  he  took  no  note  of  the  dangerous  condition  of  defend- 
ant's wires,  the  point  or  origin  of  the  danger  being  dis- 
tant, perhaps,  at  least  thirty  or  forty  feet  from  him  at  the 
time  of  Uie  accident.  In  the  performance  of  his  work  he 
was  not  obliged  to  come  within  immediate  contact  of  any 
part  of  defendant's  wires  where  they  were  displaced,  so  as 
to  unavoidably  impart  a  notice  or  warning,  nor  did  he  un- 
necessarily, or  at  all,  touch  them  or  interfere  with  them ; 
and  it  cannot  be  said,  under  such  circumstances,  as  must 
be  said  to  sustain  a  nonsuit,  that  there  is  a  necessary  infer- 
ence from  the  evidence,  measured  by  the  ordinary  and  uni- 
form experience  of  men,  that  plaintiff  saw  the  condition  of 
defendant's  wires  before  the  accident.  The  rule  by  which 
such  a  conclusion  is  to  be  reached  is  well  stated  by  Mr. 
Justice  Walker,  in  Stevens  v.  United  G.  &  E.  Co.,  73  N.  H. 
159,  60  Atl.  848,  70  L.  R.  A.  119:  "When  this  defense  [con- 
tributory negligence]  is  urged  as  a  ground  for  a  nonsuit 
or  for  a  verdict  for  the  defendant,  as  it  is  in  this  case,  it 
must  appear  that  reasonable  men,  acting  as  the  triers  of  the 
fact,  would  find,  without  any  reasonable  probability  of 
differing  in  their  views,  either  that  the  plaintiff  knew  and 
appreciated  the  danger,   or  that    ordinarily  prudent  men 
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under  the  same  circumstances  would  readily  acquire  such 
knowledge  and  appreciation.  The  fact  of  actual  or  con- 
structive knowledge  on  the  part  of  the  plaintiff  must  ap- 
pear, either  directly  or  by  necessary  inference  from  the 
evidence  and  the  uniform  experience  of  men,  before  the 
court  can  order  a  nonsuit  or  direct  a  verdict  upon  this 
ground;  and  this  result  must  follow  after  the  evidence  has 
received  a  construction  most  favorable  to  the  plaintiff: 
Hardy  v.  Boston  M.  R.  R.,  68  N.  H.  523,  41  Atl.  179." 

*-''  And  Mr.  Justice  Moore,  in  Johnson  v.  Oregon  S.  L. 
Co.,  23  Or.  94,  31  Pac.  283,  has  thus  defined  an  obvious  risk : 
"An  open  visible  risk  is  such  a  one  as  would  in  an  instant 
appeal  to  the  senses  of  an  intelligent  person:  Wood  on 
Master  and  Servant,  763.  It  is  one  so  patent  that  it  would 
be  instantly  recognized  by  a  person  familiar  with  the  busi- 
ness. It  is  a  risk  about  which  there  can  be  no  difference 
of  opinion  in  the  minds  of  intelligent  persons  accustomed 
to  the  service.  It  is  not  expected  that  the  servant  will 
make  close  scrutiny  into  all  the  details  of  the  instrumental- 
ities with  which  he  deals.  His  employment  forbids  that  he 
should  thus  spend  his  time.  If  the  rule  were  otherwise,  the 
management  of  a  great  railway  system  would  be  needlessly 
slow.  The  servant  is  expected  to  observe  such  objects  only, 
in  the  absence  of  notice,  as  would  in  an  instant  convince 
him  of  their  danger." 

The  case  of  Bergin  v.  Southern  New  Eng.  Tel.  Co.,  70 
Conn.  54,  38  Atl.  888,  39  L.  R.  A.  192,  cited  by  defendant, 
is  readily  distinguished  from  the  present  case.  Bergin  had 
been  expressly  warned  a  day  or  two  before  the  accident, 
of  which  he  complained,  that  the  particular  guy  wire  of 
the  electric  railroad  company,  which  caused  the  injury,  was 
charged  with  electricity,  and,  notwithstanding  the  warning, 
he  carelessly  allowed  a  wire  which  he  was  holding  to  come 
in  contact  with  the  dangerous  guy  wire.  Law  v.  Central 
Dist.  Printing  &  Telegraph  Co.  (C.  C),  140  Fed.  558,  is  a 
case  where  a  servant  has  sued  a  master,  and  the  point 
involved  is  contributory  negligence.  The  cause  of  the  acci- 
dent was  a  displaced  electric  light  wire  coming  in  contact 
with  a  guy  wire.  Plaintiff  was  in  the  act  of  climbing  the 
pole  to  which  both  wires  were  or  had  been  attached.  It 
was  taken  as  an  established  fact  that  the  contact  of  the 
electric  wire  with  the  guy  wire  was  not  observable  from 
the  ground,  nor  that  the  insulation  was  gone,  nor  was  there 
any  particular  warning  in  the  circumstance  shown  by  the 
evidence  that  the  bracket  to  *^®  which  the  electric  wire 
had  been  attached  was  vacant;  but  the  court  said:  "What- 
ever allowance  is  to  be  made  for  these  things,  they  disappear 
after  the  plaintiff  had  climbed  the  pole  and  had  the  situation 
immediately  before  him.     Had  he  taken  pains  to  look,  he 
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would  not  have  failed  to  have  seen,  -what  must  have  been 
within  a  foot  of  his  eyes,  that  the  electric  light  wire,  which 
was  plainly  distinguishable  by  its  size,  was  down  against 
the  pole  in  contact  with  the  guy  wire,  which  it  thereby 
of  necessity  charged  with  its  high  tension  current ;  and  yet, 
notwithstanding  this,  he  reached  out  and  took  hold  of  the 
guy  wire  to  help  himself  up  on  to  the  cable,  with  the  un- 
fortunate result  which  followed."  Anderson  v.  Inland  Tel. 
Co.,  19  Wash.  575,  53  Pac.  657,  41  L.  R.  A.  410,  also  cited 
by  defendant,  is  a  case  somewhat  similar  in  facts  to  the 
present  case.  The  plaintiff  had  sued  both  his  employer,  the 
telephone  company,  and  the  street  railway  company,  but 
dismissed  as  to  the  latter,  and  his  right  to  recover  was  left 
to  depend  upon  the  rights  and  duties  arising  from  the  re- 
lationship of  master  and  servant,  which  differentiates  the  case 
from  the  one  in  hand.  Other  cases  cited  by  defendant  are 
of  the  same  character  and  are  not  applicable  here. 

We  are  of  the  opinion  that  the  court  erred  in  ordering 
a  nonsuit,  and  the  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  a  new  trial. 


The  Duties  and  Liabilities  of  Electric  Corporations  are  discussed  in 
the  note  to  Hebert  v.  Lake  Charles  Ice  etc.  Co.,  100  Am.  St.  Eep. 
515.  It  is  well  understood  that  such  companies  are  bound  to  use  the 
highest  degree  of  care  practicable  to  avoid  injury  to  everyone  who 
may  lawfully  be  in  proximity  to  their  wires:  Wilbert  v.  Sheboygan 
etc.  Ey.  Co.,  129  Wis.  1,  116  Am.  St.  Eep.  931;  Fisher  v.  New  Bern, 
140  N.  C.  506,  111  Am.  St.  Eep.  857;  Barto  v.  Iowa  Tel.  Co.,  126 
Iowa,  241,  106  Am.  St.  Eep.  347;  Gilbert  v.  Duluth  General  Electric 
Co.,   93   Minn.   99,   106   Am.   St.  Eep.   430. 

A  Lineman  in  the  Employ  of  a  Teleplione  Company,  whose  duty  it 
is  to  climb  poles  on  which  are  strung  the  lighting  wires  of  the 
municipal  corporation,  is  entitled  to  regard  the  wires  as  safe  and 
properly  insulated,  and  his  nonexamination  of  their  dangerous  con- 
ditions is  not  contributory  negligence:  Hodgins  v.  Bay  City,  156  Mich. 
687,  132  Am.  St.  Eep.  546.  See,  also,  Olson  v.  Nebraska  Tel.  Co.,  85 
Neb.  331,  133  Am.  St.  Eep.  660;  Barto  v.  Iowa  Tel.  Co.,  126  Iowa,  241, 
106  Am  St.  Eep.  347. 

Where  Electric  Appliances  are  Placed  on  the  Poles  of  a  Telephone 
Corporation  without  its  consent,  but  remain  there  more  than  a  year,  it 
must  be  deemed  to  acquiesce,  and  is  hence  liable  to  its  employe's  for 
injuries  due  thereto:  Barto  v.  Iowa  Tel.  Co.,  126  Iowa,  241,  106  Am. 
St.  Eep.  347. 

Where  a  Private  Telephone  Wire  Under  the  Control  of  a  Telephone 
Company  falls  across  an  electric  Ught  wire  at  a  point  where  there  are 
no  guards  or  insulation,  where  it  remains  for  several  hours,  and  the 
current  from  the  electric  light  wire  is  conducted  by  the  telephone 
wire  some  ten  or  twelve  miles  to  a  guy  wire,  and  by  the  guy  wire  to 
a  fence  wire,  and  by  the  fence  wire  to  a  point  where  a  man  is  right- 
fully at  work,  the  telephone  and  electric  light  companies  are  liable 
for  his  death  caused  by  contact  with  the  fence:  Mize  v.  Eockjr 
Mountain  BeU  Tel.  Co.,  38  Mont.  521,  129  Am.  St.  £ep.  659. 
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MORSE  V.  WHITCOMB. 

[54  Or.  412,  102  Pac.  788,  103  Pac.  775.] 

DEDICATION — Evidence  of  General  Reputation.— In  an  action 
to  restrain  the  obstruction  of  what  the  plaintiffs  claim  the  defendant 
in  selling  lots  to  them  represented  would  be  a  street,  evidence  that 
the  strip  in  question  was  known  by  the  public  as  Taggart  street,  ap- 
peared upon  the  directories  under  that  name,  was  called  out  as  such 
by  street-car  conductors,  and  mail  to  residents  in  that  vicinity  was 
addressed  to  them  on  that  street,  is  admissible,  along  with  other 
circumstances,  to  show  how  the  disputed  tract  was  treated  by  the 
public,  to  which  extent  it  tends  to  establish  that  the  strip  was  in- 
tended to  be  reserved  for  a  street,     (p.  835.) 

EVIDENCE. — Common  or  General  Reputation  may  be  Received 
concerning  a  matter  in  which  the  public  have  an  interest,  or  which 
directly  concerns  the  mass  of  the  people  of  a  town  or  locality,  (p. 
835.) 

DEDICATION — Map  as  Evidence  of  Street. — Where  Purchas- 
ers of  lots  contend  that  the  vendor  represented  that  a  certain  strip 
would  be  kept  open  as  a  street,  a  map  of  the  tract  showing  the  vari- 
ous streets  with  blocks  platted  into  lots  of  uniform  size,  with  lots 
of  much  smaller  dimensions  along  such  strip,  is  admissible  to  cor- 
roborate their  testimony  that  such  representations  were  made.  (p. 
836.) 

DEDICATION — Estoppel  of  Vendor  to  Deny. — One  Who  Sells 
Lots,  representing  to  purchasers  that  a  strip  of  land  adjacent  to  them 
will  b«  a  street,  and  receives  an  increased  price  by  reason  of  the 
proximity  of  the  street  as  represented,  is  estopped  to  deny  the  dedi- 
cation of  the  strip  as  a  street,     (p.  837.) 

AGENCY — Misrepresentation  by  Agent — Estoppel  of  Principal. 
Where  an  agent  sells  lots  for  an  increased  price  because  of  his  rep- 
resentations that  an  adjacent  strip  of  land  will  be  a  street,  the  owner 
cannot  assert,  after  receiving  the  proceeds,  that  the  agent  exceeded 
his  authority  in  making  such  representations,     (p.  837.) 

AGENCY — Ratification  in  Part  of  Act  of  Agent. — A  principal 
must  adopt  or  reject  the  act  of  his  agent  as  an  entirety.  He  cannot 
receive  the  benefit  of  the  agency  without  bearing  its  burdens,  (p. 
837.) 

DEDICATION. — The  Fact  That  a  Map  of  a  Tract  Discloses 
That  Fractional  Lots  are  left  at  a  place  which  purchasers  of  other 
lots  contend  the  vendor  represented  to  them  as  a  street  is  admissible, 
where  they  plead  his  estoppel  to  deny  such  street,  for  the  attempt 
is  not  to  question  the  plat,  or  to  show  there  were  no  fractional  lots, 
but  that  they  were  to  be  deemed  a  public  highway,  and  as  such  were 
appurtenant  to   the   property   purchased,     (p.   838.) 

APPEAL. — Equity  Cases  on  Appeal  are  tried  de  novo.  (p. 
838.) 

DEDICATION— Proof  of  Highway  by  Parol.— The  fact  of  a 
atreet  or  highway  may  be  proved  by  showing  a  parol  dedication  to 
the  public,  accompanied  by  user  thereof,     (p.  838.) 

DEDICATION.— A  Parol  Dedication,  Accompanied  by  User, 
ma^  be  established  by  the  owner  selling  lots  on  opposite  sides  of  a 
strip  suitable  for  a  street  and  acquiescing  in  its  use  for  that  purpose 
for  a  long  period  of  time.     (p.  839.) 

HIGHWAY. — ^A  Person  Seeking  to  Restrain  the  Obstmctlon  of 
a  Highway  is  not  limited  to  that  part  of  the  roadway  in  front  of  his 
property,     (p.  840.) 
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William  P.  Lord  and  Allen  R.  Joy,  for  the  appellants. 
Jarvis  V.  Beach  and  David  Goodsell,  for  the  respondents. 

^^"*  KING,  J.  This  is  a  suit  brought  by  Amelia  E.  Morse, 
John  Walton,  William  T.  Moir  and  George  Stehnken  against 
F.  E.  Whitcomb,  David  Goodsell  and  T.  S.  McDaniel  to  re- 
strain them  from  obstructing,  by  building  or  otherwise,  an 
alleged  street,  or  roadway,  twenty-four  and  one-half  feet 
in  width,  running  east  and  west  along  the  south  line,  and  a 
part  of  blocks  11  to  20,  inclusive,  in  that  portion  of  the 
city  of  Portland  known  as  "East  Portland  Heights."  The 
trial  court,  after  hearing  the  evidence  and  making  an  exam- 
ination of  the  premises,  made  findings  of  fact  to  the  effect 
that  there  had  never  been  a  dedication  of  the  land  to  public 
use ;  that  it  had  never  been  occupied  by  plaintiffs  or  their 
grantors,  or  any  of  them,  or  by  the  public,  or  bj''  any  person, 
as  a  public  way,  except  such  use  by  plaintiffs  for  such 
purposes,  by  permission  of  the  defendants,  without  any  claim 
or  right  thereto ;  that  none  of  the  lots  abutting  upon  the 
disputed  strip  of  land  were  sold  or  transferred  to  any  per- 
son with  any  guaranty,  promise  or  claim  that  such  strip 
would  ever  be  a  public  way  or  street;  that  defendants  are 
not  estopped  by  reason  of  any  sale,  representations  or  acts 
on  their  part,  or  their  grantors,  from  questioning  plaintiffs' 
rights  therein,  resulting  in  a  dismissal  of  the  suit,  and  this 
appeal  therefrom. 

■*^^  The  salient  facts  are:  The  blocks  mentioned  were 
formerly  owned  by  H.  D.  McGuire  and  defendant  Goodsell. 
The  defendant  McDaniel  purchased  an  interest  therein  about 
the  year  1904,  and  the  other  defendants  acquired  their  in- 
terests since  the  purchase  by  plaintiffs.  Prior  to  the  year 
1891  East  Portland  Heights  was  platted  by  McGuire  and 
Goodsell,  the  then  owners  thereof,  into  lots,  blocks,  streets, 
alleys,  etc.,  the  fractional  lots  on  the  south  of  each  of  the 
blocks  being  twenty-four  and  one-half  feet  in  width  and 
numbered  8  and  9  in  each  block.  Between  each  of  the 
blocks  running  north  and  south,  streets  appear  numbered 
26  to  36,  inclusive,  which  streets  extend  'across  the  twenty- 
four  and  one-half  foot  strip  in  question,  to  and  abutting 
the  Waverley  addition,  on  the  south,  along  the  north  line 
of  which  no  provision  for  a  street  appears  to  have  been 
made.  Morse  purchased  lots  6  and  7,  in  block  19,  abutting 
upon  the  strip  in  controversy  from  McGuire  and  Goodsell 
in  1891,  and  he  and  his  wife  testify  that  McGuire  showed 
them  the  property,  and,  on  being  informed  by  them  that 
they  wanted  a  southeast  corner  lot,  McGuire  pointed  out 
to  them  lots  6  and  7,  stating  they  were  corner  lots;  that 
the  twenty-four  and  one-half  foot  strip  was  reserved  for  a 
street,  making  one-half  of  the  street,  the  balance  of  which 
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was  to  fall  upon  the  adjacent  property,  and  that,  in  any 
event,  they  would  have  an  outlet  to  the  extent  of  the  strip 
thus  reserved.  The  other  plaintiffs  testify  to  having  pur- 
chased the  property  with  a  similar  understanding,  the  in- 
formation concerning  which  was  given  them  by  agents  of 
the  owner  from  whom  they  purchased.  J.  M.  Smith  testi- 
fies that  he  has  resided  in  the  locality  of  this  tract  of  land 
since  1890;  that  he  had  an  understanding  with  McGuire 
concerning  the  sale  of  lots  on  commission;  that  he  found 
a  customer  whom  he  introduced  to  McGuire;  and  that  they 
together  looked  over  the  property,  the  customer  stating  that 
he  wanted  corner  lots,  and  finally  made  the  purchase,  in 
reference  to  which  the  witness,  in  substance,  states:  Mrs. 
Du  Bois  wanted  corner  lots;  wanted  two  ^^**  lots,  and  first 
selected  a  corner  lot  with  an  inside  lot  on  another  tract 
which  he  had  in  charge  to  sell,  and,  when  she  found  that 
she  could  not  get  a  west  frontage,  he  discovered  he  was 
in  danger  of  losing  her  for  a  customer  and  solicited  the 
privilege  of  turning  her  over  to  Mr.  McGuire,  to  which  she 
consented;  that  McGuire  showed  them  the  plat,  and  they 
inquired  particularly  about  these  fractional  lots,  and  they 
said  they  were  not  for  sale,  but  were  reserved  for  a  street; 
and  that  later  she  purchased  on  the  corner  where  Thirty- 
first  street  intercepts  what  is  called  ''Taggart  street,"  facing 
the  west,  and  immediately  erected  a  building  thereon,  which 
sale,  he  testified  occurred  in  1891,  and  for  which  he  re- 
ceived the  commission  agreed  upon  between  him  and  j\Ic- 
Guire.  It  further  appears  that  McGuire  instructed  Smith 
that  the  corner  lots  were  sold  according  to  the  "lay  of  the 
land,"  and  that  lots  10  and  11,  in  block  16,  abutting  upon 
the  twenty-four  and  one-half  foot  strip  were  sold  to  Mrs. 
Du  Bois,  who  paid  a  higher  price  than  the  lots  north  of 
them  were  listed  for,  and  that,  when  Smith  asked  McGuire 
for  the  privilege  of  selling  the  fractional  lots  constituting 
the  strip  in  question,  McGuire  assured  him  they  were  not 
for  sale,  but  were  reserved  "for  a  purpose,"  and,  when  the 
witness  asked  "for  what  purpose,"  responded,  "purpose  of 
a  street." 

A  number  of  other  witnesses  were  called  who  testified 
that  IMcGuire  gave  them  permission  to  sell  lots  in  that 
addition  on  commission,  and  it  is  clearly  disclosed  by  the 
testimony  that  all  of  the  plaintiffs  purchased  under  repre- 
sentations in  effect  as  above  given,  either  from  McGuire  or 
from  his  agents,  and  others,  not  parties  to  the  suit,  testify 
to  having  purchased  corner  lots  under  a  similar  understand- 
ing. 

1.  It  is  evident  from  the  testimony  that  the  lots  along  this 
strip  of  land  were  purchased  as  corner  lots,  and  that  the 
purchasers  thereof  fully  believed  they  were  bordering  upon 
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a  strip  of  land  which  either  had  been,  or  would  be,  reserved 
for  a  street ;  and  that  the  lands  along  this  alleged  ***''  street 
sold  for  a  higher  figure  than  those  farther  north  is  not 
questioned.  It  is  also  clear  that  there  was  no  material  dif- 
ference in  the  "lay  of  the  land,"  but  that  the  difference  in 
the  price  paid  ran  from  fifty  dollars  to  one  hundred  dollars 
per  lot.  Although  the  strip  of  land  in  question  is  not  in  the 
usual  sense  in  which  the  term  is  used  a  public  highway,  it 
is  obvious  that  since  about  the  year  1891  it  has  constituted 
the  principal  thoroughfare  for  the  owners  of  property  ad- 
jacent thereto;  that  delivery  wagons  came  that  way;  that 
plaintiffs  hauled  their  wood  and  other  supplies  over  it ;  and 
that,  while  there  were  other  possible  ways  of  egress  and  in- 
gress, they  depended  upon  no  other  route  for  that  purpose. 
It  is  true  that  there  were  other  streets  through  which  egress 
and  ingress  could  have  been  made,  but  that  this  was  the 
principal  and  most  convenient  thoroughfare,  and  the  one 
principally  relied  upon  by  the  owners  of  property  in  the 
vicinity  is  sufficiently  established.  It  is  also  shown  that  it 
was  known  and  recognized  by  the  public  in  general  as ' '  Taggart 
street,"  and,  except  during  one  or  two  years,  appeared  upon 
the  telephone  and  city  directories  under  that  name,  was 
called  out  as  such  by  street-car  conductors,  and  the  mail 
going  to  residents  in  that  vicinity  was  usually  addressed  to 
them  as  being  on  Taggart  street.  The  admissibility  of  this 
class  of  testimony  was  objected  to,  and  it  is  disclosed  by 
the  record  that  the  trial  court  did  not  deem  it  material ;  but, 
while  we  think  such  testimony,  standing  alone,  would  not 
be  sufficient  to  establish  a  dedication  and  would  not  be  ad- 
missible for  the  purpose  of  proving  ownership  of  the  prop- 
erty, it  is  proper,  along  with  numerous  other  circumstances 
surrounding  the  controversy,  for  the  purpose  of  showing 
how  the  disputed  tract  was  treated  by  the  public,  to  which 
extent  it  tended  to  sustain  the  claim  that  this  strip  of  land 
was  intended  to  be  reserved  for  the  purpose  for  which  it, 
during  these  many  years,  was  used  and  treated  by  the 
owners  thereof  and  public  in  general,  coming,  therefore, 
within  that  class  of  testimony  *^^  deemed  admissible  under 
section  788,  subdivision  12,  B.  &  C.  Comp.  To  the  same  ef- 
fect: Wilson  V.  Haddock,  5  Or.  480;  Bartel  v.  Lope,  6  Or. 
321 ;  Raymond  v.  Flavel,  27  Or.  219,  40  Pac.  158 ;  Meyers  v. 
Dillon,  39  Or.  581,  65  Pac.  867,  66  Pac.  814;  Eastern  Oregon 
Land  Co.  v.  Cole,  92  Fed.  949,  35  C.  C.  A.  100. 

2.  As  stated  in  Wilson  v.  Haddock,  5  Or.  480:  "It  has 
been  long  held  that  common  or  general  reputation  may  be 
received  concerning  a  matter  in  which  the  public  have  an 
interest,  or  which  directly  concerns  and  affects  the  mass  of 
the  people  of  a  town  or  locality."  The  testimony  alluded  to 
certainly  tends  to  show  how  the  disputed  tract  was  generally 
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treated  by  the  people  in  that  vicinity,  and  it  may  be  con- 
sidered for  that  purpose. 

3.  Defendant  Goodsell  denies  that  he  at  any  time  per- 
sonally stated  that  this  strip  was  intended  to  be  a  street,  but 
we  think  it  established  by  a  clear  preponderance  of  the  evi- 
dence that  it  was,  in  fact,  so  intended,  and  that  the  plain- 
tiffs and  others  purchased  under  the  theory  and  belief  that 
it  was  thus  intended,  to  say  nothing  of  the  feature  that  the 
grantors  permitted  the  property  to  be  sold  as  corner  lots 
and  received  higher  prices  by  reason  thereof. 

4.  We  are  not  unmindful  of  the  rule  announced  and  ap- 
plied in  the  case  of  Hogue  v.  City  of  Albina,  20  Or.  182,  187, 
25  Pac.  386,  388,  10  L.  R.  A.  673,  to  the  effect:  **A  dedication 
is  not  presumed,  but  must  be  shown  by  the  acts  and  declara- 
tions of  the  owner  of  such  a  public  and  deliberate  character 
as  clearly  to  show  an  intention  on  his  part  to  surrender  his 
land  for  the  use  of  the  public,  and  the  burden  of  proof  for 
which  is  on  the  party  asserting  such  dedication,  ....  and, 
unless  such  intention  is  clearly  proved  by  the  facts  and  cir- 
cumstances of  the  particular  case,  no  dedication  exists." 
This  is  not  a  case  where  it  is  sought  to  establish  a  dedication 
by  reference  to  the  map  or  plat  further  than  that  the  cir- 
cumstances disclosed  by  the  map,  showing  the  various 
^^^  streets  with  blocks  platted  into  lots  of  uniform  size,  with 
lots  of  much  smaller  dimensions  along  the  strip,  where  it 
is  claimed  the  street  was  intended  to  be  reserved,  are  cir- 
cumstances tending  to  corroborate  the  testimony  of  plaintiffs 
with  reference  to  declarations  of  McGuire,  and  such  plat 
was  only  offered  and  only  entitled  to  be  considered  for  that 
purpose,  to  which  extent,  at  least,  it  is  analogous  to  the  case 
of  Warden  v.  Blakely,  32  Wis.  690,  where  the  court  held 
that  from  an  inspection  of  a  plat  which  gave  the  block, 
with  nothing  to  indicate  that  there  was  any  street  along  the 
disputed  line,  it  was  ''perfectly  clear  upon  the  face  of  the 
plat  itself,  offered  in  evidence,  that  Alice  street  extends 
along  the  south  side  of  block  20,  and  consequently  that  the 
locus  in  quo  is  a  part  of  one  of  the  public  streets  of  the  vil- 
lage of  Darlington The  subdivision  of  lots  in  block 

20  shows  that  it  was  the  intention  of  the  original  proprietor 
that  Alice  street  should  extend  south  of  that  block."  The 
court  further  observed:  "But  it  is  objected  on  the  other  side 
that,  if  this  was  the  intention  of  the  proprietor,  he  would 
have  designated  Alice  street  by  a  line  south  of  block  20,  as 
was  done  in  reference  to  other  streets  upon  the  plat.  But 
the  circumstance  that  there  is  no  line  there  defining  the 
boundary  of  the  street  can  have  no  such  controlling  effect 

as  the  counsel  for  the  plaintiffs  is  disposed  to  give  it 

Indeed,  upon  an  examination  of  the  plat  itself,  it  seems  im- 
possible to  arrive  at  any  other  conclusion  than  that  it  was 
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the  intention  of  the  original  proprietor  to  have  Alice  street 
extend  across  Main  street  and  along  the  south  side  of  block 
20." 

5.  Defendants  insist  that  by  reason  of  his  death,  which 
occurred  in  1898,  they  are  deprived  of  McGuire's  testimony, 
but  we  cannot  presume  that  his  testimony  would  have  been 
more  favorable  to  defendants  than  to  plaintiffs.  In  fact, 
plaintiffs  are  equally  entitled  to  insist  that  they  are  also 
deprived  of  valuable  testimony  by  reason  of  the  accident 
causing  his  untimely  demise.  Statements  of  the  "*^^  wit- 
nesses relative  to  McGuire's  representations  at  the  time  of 
the  sales  made  by  him,  which  were  apparently  under  his 
control  and  management  at  the  time  plaintiffs  became  the 
purchasers,  are  consistent  with  subsequent  events,  as  well 
as  with  the  conceded  facts  that  the  lands  purchased  by 
plaintiffs  are  adjacent  to  the  alleged  street,  and  tha,t  no 
sales  were  attempted,  or  even  permitted,  of  any  of  the  frac- 
tional lots  for  more  than  ten  years  after  plaintiffs  purchased, 
and  not  until  long  after  McGuire's  demise,  nor  until  after 
the  realty  in  that  vicinity  had  largely  enhanced  in  value. 
It  would  certainly  be  inequitable  to  permit  defendants  to 
receive  the  enhanced  value  of  the  lots  sold  plaintiffs  by 
reason  of  their  proximity  to  what  was  represented  to  them 
as  an  intended  street,  and  at  the  same  time  to  retain  the 
strip  of  land,  which  largely  served  the  purpose  of  bringing 
about  the  sale.  In  other  words,  to  do  so  would  be  to  say 
that  on  the  strength  of  this  strip  becoming  a  street  much 
money  has  been  received,  and  after  the  receipt  thereof  the 
street  shall  be  closed,  and  at  the  same  time  the  money  ac- 
quired on  its  account  retained. 

6.  Nor  will  it  do,  even  if  true,  and  the  testimony  strongly 
tends  to  establish  otherwise,  to  say  that  the  agents  who  sold 
to  plaintiffs  were,  in  making  their  representations  with  refer- 
ence to  the  comer  lots,  etc.,  exceeding  their  authority.  The 
case  in  these  particulars,  especially  so  far  as  the  equities 
involved  are  concerned,  is  analogous  to  McLeod  v.  Despain, 
49  Or.  536,  124  Am.  St.  Rep.  1066,  90  Pae.  492,  92  Pac.  1088. 
in  which  we  held  that  the  principal  must  adopt  or  reject 
the  act  of  his  agent  as  an  entirety,  and  cannot  receive  the 
benefit  of  such  agency  without  bearing  its  burdens.  To  the 
same  effect,  see  Dillard  v.  Olalla  Mining  Co.,  52  Or.  126,  94 
Pac.  966 ,  96  Pac.  678,  where  the  Oregon  authorities  are  col- 
lated on  the  subject. 

7.  The  strong  contention  of  defendants,  and,  as  appears 
from  the  record,  the  position  of  the  learned  court  ^^^  below, 
appears  to  be  that  since  the  plat,  with  reference  to  which 
the  property  was  purchased,  discloses  these  fractional  lots, 
plaintiffs  are  precluded  from  offering  any  evidence  in  sup- 
port of  their  claim  that  the  fractional  lots  were  intended  as 
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a  street.  While  this  is  the  general  rule  (Oliver  v.  Klamath 
Lake  Nav.  Co.,  54  Or.  95,  102  Pac.  786),  it  is  not  without 
exception.  Here  plaintiffs  have  pleaded  an  estoppel.  The 
attempt  is  not  to  question  the  plat,  or  to  show  that  there 
were  no  fractional  lots  there,  as  disclosed  therein,  but  that, 
while  such  fractional  lots  appeared  upon  the  plat  and  were 
there  at  the  time  of  the  purchase  and  the  execution  of  the 
conveyances,  they  were  to  be  deemed  a  street  and  public 
■highway,  and  as  such  appurtenant  to  the  property  pur- 
chased. For  instance,  assume  that  the  plat  disclosed  there 
was  a  ditch  leading  from  some  spring  in  the  vicinity  to  and 
upon  the  premises,  and,  even  though  the  deeds  should  not 
specifically  mention  such  ditch  and  spring  as  being  appur- 
tenant to  such  lands,  it  would  not,  under  the  decisions  in 
this  state,  be  seriously  questioned  but  that  plaintiffs  would 
be  entitled  to  show  by  parol  that  such  ditch  was  one  of  the 
appurtenances  to  the  property  purchased,  and  that  the  title 
thereto  passed  with  it,  regardless  of  whether  specified  in 
the  deed  or  not:  Wimer  v.  Simmons,  27  Or.  1,  50  Am.  St. 
Rep.  685,  39  Pac.  6;  Turner  v.  Cole,  31  Or.  154,  49  Pac.  971. 

8.  It  must  also  be  remembered  that  in  this  state  equity 
suits  are  tried  de  novo,  while  in  most  of  the  states  from 
which  the  authorities  are  cited  by  defendants  on  the  facts, 
the  findings  of  the  trial  court  are  for  all  practical  purposes 
treated  as  would  be  the  verdict  of  the  jury,  and,  where  there 
is  a  conflict  in  the  testimony,  are  not  disturbed.  Such,  for 
example,  is  the  case  of  City  of  Los  Angeles  v.  Kysor,  125 
Cal.  463,  58  Pac.  90.  If  such  were  the  rule  in  this  state,  we 
would  feel  justified  in  disturbing  the  findings  of  the  learned 
court  below,  unless  it  would  be  on  the  ground  that  the 
record  of  the  '*^^  testimony  taken,  accompanied  by  the  re- 
marks of  the  court  as  to  its  views  of  the  law,  clearly  indi- 
cates that  it  was  acting  upon  the  theory  that  the  map 
offered  in  evidence  was  conclusive,  and  that,  under  it,  the 
testimony  adduced  by  plaintiff  was  not  legally  entitled  to 
consideration. 

9.  However,  we  think  there  can  be  no  question  as  to  plain- 
tiffs' rights  in  this  respect,  for  as  stated  in  substance  in 
Gwynn  v.  Homan,  15  Ind.  201,  the  fact  of  a  street  or  high- 
way may  be  proved  by  showing  a  parol  dedication  to  the 
public,  accompanied  by  the  user  thereof,  and  such  facts  may 
be  established  by  proof  of  acts  on  the  part  of  the  owner, 
such  as  selling  lots  on  opposite  sides  of  a  strip  of  ground 
suitable  for  a  street  or  highway,  and  standing  by  and  seeing 
it  used  by  the  public  as  such,  or  by  permitting  such  user,  or 
owner,  for  a  long  period  of  time  to  use  it  under  such  cir- 
cumstances as  may  tend  to  evidence  a  dedication. 

10.  Again,  it  does  not  seem  credible  that  streets  would 
be  provided  for  at  equal  distances  north  of  the  strip  of  land 
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in  question,  and  that  at  this  particular  point  no  street  was 
intended;  and  the  fact  that  these  fractional  lots  were  lefl 
at  the  especial  place  where  the  street  should  be,  to  say  noth- 
ing of  the  enhanced  value  of  the  adjoining  lots,  is  a  strong 
circumstance  tending  to  establish  that  it  was  intended  that 
this  strip  should  be  left  for  that  purpose,  and  was  so  left 
by  the  owners  thereof  under  the  theory  that  the  owners  of 
Waverley  addition  would  grant  a  like  strip  making  a  street 
about  the  usual  width  between  the  additions.  It  was  then 
but  natural  that  McGuire  should  make  the  representations 
attributed  to  him,  and  that  the  agents  selling  the  property 
should  say  to  the  purchasers  that  they  could  safely  buy  with 
that  understanding  and  act  thereon. 

11.  After  taking  into  consideration  all  of  the  conceded 
facts,  together  with  other  circumstances  testified  to,  we 
think  defendants  should  be  and  are  estopped  to  question 
that  the  strip  of  land  in  controversy  was  intended,  and 
^2^  accordingly  dedicated,  as  a  public  street,  and  that  de- 
fendants should  therefore  be  enjoined  from  in  any  manner 
obstructing  it. 

It  follows  that  the  decree  of  the  court  below  must  be 
reversed  and  one  entered  here  in  conformity  with  these 
views;  and  it  is  so  ordered. 

ON  PETITION  FOR  REHEARING. 

KING,  J.  It  is  insisted  in  appellants'  petition  for  a  re- 
hearing that  our  conclusion,  as  heretofore  announced,  is  in 
conflict  with  the  principles  enunciated  in  Van  Buskirk 
V.  Bond,  52  Or.  234,  96  Pac.  1103,  in  which  it  is  held  that 
a  suit  will  not  lie  at  the  instance  of  private  parties.  In  that 
opinion  it  is  clearly  stated  that  a  denial  of  a  right  to  a 
private  party  to  restrain  the  obstruction  of  a  highway  is 
limited  to  cases  where  it  does  not  appear  that  he  has  sus- 
tained some  damage  or  injury  differing  in  kind  from  that 
suffered  by  the  general  public,  and  that,  even  where  there 
is  evidence  establishing  such  special  injury,  it  must  be 
clearly  established  or  "free  from  doubt."  The  words 
quoted  were  not  intended  in  a  literal  sense,  or  that  no  possi- 
bility of  a  doubt  should  exist,  but  merely  that,  after  an  ex- 
amination of  all  the  testimony,  if  the  court  could  not,  with 
reasonable  certainty,  satisfy  itself  as  to  the  conclusion  to  be 
deduced  from  the  testimony,  the  cause  should  be  remanded 
for  trial  at  law.  After  a  careful  examination  of  the  tes- 
timony presented,  we  deemed  it  clear  therefrom  that 
plaintiffs  incurred  such  special  injury  by  reason  of  the  ob- 
structions complained  of  as  to  take  the  case  out  of  the 
exceptions  noted  in  Van  Buskirk  v.  Bond,  thereby  entitling 
them  to  maintain  the  suit  in  their  behalf.  We  have  again 
scrutinized  the  record  to  ascertain  the  accuracy  of  our  con- 
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elusion  upon  this  "***  point,  and  find  no  reason  to  change 
our  view.  Nor  are  plaintiffs  limited  to  the  part  of  the  road- 
way or  easement  in  front  of  their  lots.  As  held,  the  ease- 
ment is  appurtenant  to  their  premises,  is  twenty-four  and 
one-half  feet  in  width,  running  east  and  west,  and  extends 
along  the  south  line,  and  a  part  of  blocks  11  to  20,  inclusive. 

Concerning  the  question  of  notice  on  the  part  of  Mc- 
Daniel  and  others,  we  do  not  deem  it  important  to  inquire 
whether  they  had  actual  notice  of  the  right  to  use  the  strip 
of  land  in  controversy  for  the  purpose  claimed;  for  the 
record  clearly  discloses  sufficient  facts  to  have  put  them  ou 
inquiry,  from  which  notice  must  be  implied.  The  details 
bearing  on  this  feature  were  sufficiently  considered,  making 
a  further  elucidation  of  the  subject  at  this  time  unneces- 
sary. 

The  rehearing  is  denied. 


The  Dedication  of  Property  to  a  Public  Use  is  discussed  in  the  notes 
to  State  V.  Trask,  27  Am.  Dec.  559;  Whitesides  v.  Green,  57  Am. 
St.  Eep.  749;  Benton  v.  City  of  St.  Louis,  129  Am.  St.  Eep.  576.  If 
a  person  plats  land,  setting  apart  certain  portions  thereof  as  streets, 
and  sells  lots  with  reference  to  such  plat,  he  irrevocably  dedicates 
the  land  designated  thereon  as  streets,  squares  or  commons,  to  the 
public  for  public  uses:  Eoberts  v.  Mathews,  137  Ala.  523,  97  Am. 
St.  Eep.  56;  Village  of  Eiverside  v.  MacLain,  210  111.  308,  102  Am. 
St.  Eep.  164;  Morrow  v.  Highland  Grove  Traction  Co.,  219  Pa.  619, 
123  Am.  St.  Eep.  677. 

One  Who  Goes  upon  Land  With  a  Surveyor,  and,  by  stakes  marking 
boundary  lines,  divides  it  into  small  parcels,  between  which  he  leaves 
strips,  and  to  persons  contemplating  purchasing  states  that  such 
strips  are  streets,  and  who  afterward  sells  and  conveys  such  parcels, 
not  including  the  streets,  is  estopped  from  denying  as  against  his 
grantees  and  their  successors  in  interest  that  the  lands  included  in 
such  strips  are  streets:  Prescott  v.  Edwards,  117  Cal.  298.  59  Am. 
St.  Eep.  186. 


ALEXANDER  v.  MUNROE. 

[54  Or.  500,  101  Pac.  903,  103  Pac.  514.] 

ATTORNEY — Remedy  to  Enforce  Compensation. — Where  an  at- 
torney, while  prosecuting  a  suit  to  subject  real  property  to  a  judg- 
ment, recovered  by  his  client  in  another  action,  takes  from  his  client 
an  assignment  of  a  half  interest  in  the  judgment  in  consideration 
of  his  services,  but  after  the  termination  of  the  suit,  which  results  in 
judgment  for  the  client,  the  client  satisfies  both  judgments,  and  the 
attorney  ceases  to  represent  him,  the  attorney  has  no  authority  to 
issue  execution,  and  his  only  remedy  is  in  equity,     (p.  845.) 

LIS  PENDENS— Suit  by  Assignee  of  Judgment— Limitations. 
Where  an  attorney,  while  prosecuting  a  suit  to  subject  real  estate  to 
a  judgment,  obtained  by  liis  client  in  another  action,  takes  from 
his  client  an  assignment   of  a  one-half  interest  in  the  judgment   in 
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consideration  of  his  services,  but  after  the  determination  of  the  suit, 
•which  results  in  a  judgment  for  the  client,  the  parties,  in  fraud 
of  the  attorney,  execute  a  cancellation  of  both  judgments,  the  com- 
mencement of  a  suit  by  the  attorney,  within  the  life  of  both  judg- 
ments, to  enjoin  the  filing  of  the  cancellation  and  subject  the  property 
to  his  claim,  is  a  lis  pendens,  suspends  the  operation  of  the  statute 
of  limitations,  and  keeps  alive  his  equitable  lien.     (p.  845.) 

JUDGMENT. — The  Assignment  of  a  Part  Interest  in  a  judg- 
ment transfers  a  portion  of  the  personal  liability  of  the  debtor  on 
the  original  debt.     (p.  846.) 

JUDGMENT — Suit  by  Assignee — ^Limitations. — Where  an  at- 
torney, while  prosecuting  a  suit  to  subject  real  estate  to  a  judgment, 
obtained  by  his  client  in  another  action,  takes  from  his  client  an 
assignment  of  a  half  interest  in  the  judgment  in  consideration  of  his 
services,  and  after  the  termination  of  the  suit,  which  results  in  a 
judgment  for  the  client,  the  parties,  in  fraud  of  the  attorney,  exe- 
cute a  cancellation  of  both  judgments,  but  the  attorney  commences 
a  suit,  within  the  life  of  both  decrees,  to  enjoin  the  filing  of  the 
cancellation  and  subject  the  property  to  his  claim,  pending  which 
suit  an  action  to  foreclose  a  mortgage  on  the  property  is  brought, 
wherein  the  attorney  files  a  cross-bill  to  enforce  his  interest  as  as- 
signee, his  rights  depend  on  a  new  decree  to  be  rendered  in  the  latter 
proceeding,  which  may  reserve  his  rights  as  they  existed  at  the  time 
of  the  fraudulent  settlement,  and  they  are  affected  by  the  fact  that 
execution  has  not  issued  on  the  first  decree  within  ten  years  from 
its  rendition,     (p.  846.) 

JUDGMENT — Limitation  of  Action  to  Enforce  Lien. — Where 
a  judgment  creditor  recovers  a  decree  against  the  judgment  debtor 
and  his  grantee,  setting  aside  conveyances  of  real  estate  and  sub- 
jecting it  to  the  payment  of  the  judgment,  the  lien  of  the  decree  runs 
from  the  time  it  becomes  final,  and  the  lapse  of  time  from  the  entry 
of  the  first  judgment  cannot  operate  to  cancel  it.     (p.  846.) 

JUDGMENT — Limitation  of  Action  to  Enforce  Lien. — Where 
the  defendant  appeals  from  a  judgment  and  gives  an  undertaking  for 
a  stay  of  proceedings,  the  period  of  limitation  does  not  run  against 
the  decree  until  it  becomes  final,     (p.  847.) 

JUDGMENT — Partial  Assignment — Settlement  by  Parties. — 
Although  a  partial  assignment  of  a  judgment  cannot  be  made  with- 
out the  consent  of  the  judgment  debtor,  to  be  enforceable  at  law, 
yet  it  operates  as  an  equitable  assignment,  and  if  he  is  aware  of  the 
transfer,  he  cannot  settle  with  the  judgment  creditor  to  the  prejudice 
of  the  assignee,     (p.  847.) 

ELECTION  OF  REMEDIES.— The  Fact  That  the  Assignee  of 
a  part  interest  in  a  judgment  commences  proceedings  to  attach  a 
sum  paid  in  fraudulent  settlement  of  the  judgment  between  the  par- 
ties does  not  estop  him  from  suing  to  enforce  his  claim  against  real 
property  subject  to  the  judgment,  the  attempt  to  attach  not  mislead- 
ing the  judgment  debtor  or  causing  him  to  act  to  his  injury,     (p.  848.) 

LIMITATION  OF  ACTIONS— Waiver  by  not  Pleading.— The 
defense  of  the  statute  of  limitations,  if  not  taken  by  demurrer  or 
answer,  is  waived,     (p.  848.) 

LIMITATION  OF  ACTIONS— Delay  in  Pleading.— Where  a 
foreclosure  trial  proceeds  until  the  close  of  the  mortgagee's  case, 
without  the  issue  of  limitations  being  raised,  and  the  liability  of 
the  mortgagor  is  conceded,  the  defense  must  be  deemed  waived,  and 
an  answer  thereafter  filed  without  leave  of  court,  setting  up  the 
statute,  will  be  disregarded  on  appeal,     (p.  848.) 

BILLS  AND  NOTES — Consideration. — A  Note  Itself  is  Prima 
Facie  Evidence  of  the  consideration,     (p.  849.) 
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MORTGAGE  FORECLOSUIIE — Personal  Judgment. — Where  a 
decree  in  a  creditor's  suit  against  a  fraudulent  grantor  was  not  in- 
tended to  operate  as  a  personal  judgment,  but  only  as  a  determina- 
tion of  the  amount  due  for  the  purpose  of  settling  the  extent  of  the 
liability  of  the  property  involved,  it  does  not  justify  a  personal 
judgment  against  the  grantor  in  a  subsequent  action  to  foreclose  a 
mortgage  on  the  property,  in  which  action  the  plaintiff  in  the  cred- 
itor's suit  files  a  cross-bill  to  enforce  his  claim,     (pp.  849,  850.) 

JUDGMENT — ^Limitations — Equitable  Execution. — A  creditor's 
suit,  commenced  within  the  life  of  a  judgment,  to  subject  to  the  judg- 
ment property  not  available  by  an  execution  at  law,  is  in  the  nature 
of  an  equitable  execution,  and  renews  the  judgment  at  least  as  against 
the  particular  property  involved,     (p.  850.) 

Edward  B.  Watson,  for  the  appellant. 

Caples  &  Allen,  for  the  plaintiff  and  respondent. 

Wallace  McCamant,  Zera  Snow,  S.  B.  Huston,  F.  F.  Free- 
man and  T.  H.  Tongue,  Jr.,  for  the  defendants  and  respond- 
ents. 

^^2  EAKIN,  J.  Jackson  Munroe,  in  a  divorce  suit  against 
defendant,  Edith  Monroe,  besides  the  decree  of  divorce,  re- 
covered a  judgment  for  the  sum  of  $1,487,  rendered  July  21, 
1891.  Pending  that  suit,  Edith  Munroe  conveyed  to  her 
mother,  Margaret  Vedder,  and  another,  in  fraud  of  Jackson 
IMunroe,  the  real  estate  involved  here,  and  on  August  4,  1891, 
Jackson  Munroe  brought  a  creditor's  suit  against  them  to 
cancel  such  conveyance  and  subject  the  property  to  the  pay- 
ment of  his  judgment.  The  latter  suit  resulted  in  a  decree, 
July  19,  1894,  in  favor  of  Jackson  Munroe,  for  the  recovery 
of  the  amount  of  the  original  decree  and  interest,  $2,465.05, 
and  adjudging  the  deeds  void  as  to  him,  and  subjecting  the 
property  to  the  payment  of  the  judgment;  and  that  it  is  a 
lien  on  such  real  property,  namely,  beginning  at  the  south- 
west corner  of  the  donation  land  claim  of  D.  B.  Dustin,  in 
Washington  county,  Oregon,  and  running  thence  north  one 
hundred  and  forty  rods,  thence  east  ninety-one  and  five-four- 
teenths rods,  thence  south  one  hundred  and  forty  rods,  and 
thence  west  to  the  place  of  beginning. 

Thomas  H.  Tongue,  now  deceased,  represented  Edith  Mun- 
roe, as  her  attorney,  in  all  of  the  litigation,  and  until  the  year 
1896,  Zera  Snow  and  S.  B.  Huston  were  counsel  for  Jackson 
Munroe  therein.  Pending  such  litigation,  and  subsequent  to 
the  decree  in  the  divorce  suit,  Jackson  Munroe  duly  assigned 
to  Huston  and  Snow  one-half  of  the  judgment  in  the  divorce 
suit,  in  the  following  words : 

"Whereas,  the  undersigned,  Jackson  Munroe,  was  defend- 
ant in  a  divorce  suit  brought  against  Mr.  Munroe  ^**^  in  the 
Washington  County  Circuit  Court  by  a  decree  in  which,  after 
an  appeal  to  the  supreme  court  of  the  State  and  a  direction 
therefor,  there  was  decreed  to  said  Jackson  Munroe  the  pay- 
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ment  of  certain  moneys.  And  whereas,  there  is  now  pending 
by  the  said  Jackson  Munroe  against  Edith  Munroe  and  others 
in  the  said  circuit  court  for  the  county  of  Washington  a  suit 
to  charge  upon  certain  landed  premises,  as  a  lien,  the  said 
moneys  decreed  to  the  said  Jackson  Munroe,  the  said  landed 
premises  consisting  of  the  following  described  property,  to 
wit:  Commencing  at  the  southwest  corner  of  the  donation 
land  claim  of  D.  B.  Dustin;  running  thence  north  140  rods; 
thence  east  91  5/14  rods;  thence  south  140  rods;  thence  west 
to  the  place  of  beginning,  containing  80  acres. 

"Now  in  consideration  of  legal  services  rendered  by  W.  B. 
Gilbert,  Zera  Snow,  and  S.  B.  Huston,  and  in  consideration 
of  future  services  to  be  rendered  in  the  said  cause  last  above 
named,  I,  Jackson  Munroe,  do  hereby  assign  and  transfer  to 
Zera  Snow  and  S.  B.  Huston  one  half  of  my  claim  embraced 
and  determined  by  the  divorce  suit  above  mentioned,  and  em- 
braced in  the  suit  last  above  named,  pending  in  Washington 
County,  together  with  an  undivided  half  interest  in  the  secur- 
ity therefor  now  claimed  upon  the  landed  premises  above 
described,  together  with  an  undivided  half  interest  in  the 
said  landed  premises.  And  it  is  understood  likewise  that  in 
the  event  that  there  shall  be  any  advance  made  by  the  parties 
to  whom  this  transfer  is  made,  or  either  of  them,  an  account 
of  the  same  shall  be  kept  and  the  same  shall  be  chargeable 
against  my  remaining  interest  in  the  said  claim  and  premises. 
Executed  in  triplicate.  Dated  at  Portland,  Oregon,  December 
31,  1892.     Witness  my  hand  and  seal. 

[Seal.]  "JACKSON  MUNROE. 

"Executed  in  the  presence  of  Olive  A.  Jenner." 

Afterward  on  June  20,  1896,  Jackson  Munroe  and  Edith 
Munroe,  in  consideration  of  $500  paid  by  Edith  to  Jackson, 
compromised  the  subject  of  the  litigation,  and  Jackson  ex- 
ecuted to  Edith  a  cancellation  of  the  judgments  and  decrees, 
and  also  a  quitclaim  deed  to  the  property,  at  which  time  the 
second  suit  was  pending  upon  appeal  in  the  supreme  court, 
and,  as  part  of  the  agreement  of  settlement,  the  appeal  was 
dismissed;  but  before  ^^^  the  cancellation  of  the  decrees  was 
filed,  July  6,  1896,  Snow  and  Huston  commenced  a  suit 
against  Jackson  and  Edith  Munroe  et  al.,  to  enjoin  the  filing 
thereof  and  to  secure  their  interest  in  the  decree  on  the  ground 
that  such  settlement  was  executed  and  taken  by  Edith  Munroe 
with  full  knowledge  on  her  part  that  Snow  and  Huston  w^ere 
the  owners  and  equitable  assignees  of  one-half  thereof,  and 
of  the  lien  securing  the  same;  and  that  such  cancellation 
and  deed  were  executed  by  collusion  and  conspiracy,  be- 
tween Jackson  and  Edith  Munroe,  for  the  purpose  of  de- 
frauding Snow  and  Huston  of  their  rights  in  the  decree, 
which  suit  is  still  pending. 
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At  the  time  the  cancellation  of  said  decrees  was  executed, 
July  20,  1896,  Thomas  H.  Tongue  furnished  $500  to  Edith 
Munroe  with  which  to  pay  Jackson  Munroe  the  amount  of 
said  settlement  and  took  a  mortgage  from  her  in  the  sum 
of  $1,000,  upon  the  land  in  question,  to  secure  the  sum  so  ad- 
vanced and  his  attorney  fees.  He  also  held,  at  that  time, 
another  mortgage  upon  the  same  property,  executed  May  20, 
1893,  securing  the  sum  of  $275. 

The  present  suit  was  commenced  December  8,  1904,  by 
Jessie  Alexander  against  Edith  Munroe,  appellant,  Jackson 
Munroe,  Zera  Snow,  S.  B.  Huston  and  E.  B.  Tongue,  adminis- 
trator of  the  estate  of  Thomas  H.  Tongue,  deceased  et  al.,  to 
foreclose  a  mortgage  executed  for  his  benefit  by  Mrs.  Vedder 
prior  to  the  commencement  of  this  litigation,  and  in  regard 
to  which  there  is  no  controversy  here.  The  issues  arise  upon 
the  cross-bills  of  Snow  and  Huston  and  E.  B.  Tongue,  ad- 
ministrator, against  Edith  Munroe  et  al.  Snow  and  Huston 
by  their  cross-bill  seek  to  enforce  against  Edith  Munroe  and 
the  property,  through  the  decrees,  the  equitable  assignment 
to  them  by  Jackson  Munroe  of  a  half  interest  in  such  decrees, 
which  cross-bill  recites  the  facts  above  set  forth. 

In  the  answer  of  Edith  jMunroe  to  the  cross-bill  of  Snow 
and  Huston,  she  pleads :  That,  no  execution  having  ^^^  issued 
on  the  decree  of  July  21,  1891,  their  claim  against  her  is 
barred  by  limitation,  and  that  they  have  no  interest  in  any 
judgment  against  her  on  which  execution  has  issued  within 
ten  years  prior  to  the  commencement  of  this  suit;  that  she 
is  not  personally  liable  to  them;  and  that  the  judgments  are 
satisfied  by  her  settlement  with  Jackson  Munroe.  She  also 
pleads  that  Snow  and  Huston  are,  and  ought  to  be,  estopped 
from  claiming  any  lien  in  the  judgments,  because  after  the 
cancellation  thereof  on  July  6,  1896,  they,  with  full  knowledge 
of  all  the  facts,  commenced  an  attachment  suit  against  Jackson 
Munroe  for  the  amount  of  their  claim,  for  the  purpose  of 
attaching  the  $500  paid  to  him  in  the  settlement  on  June  20, 
1896.  The  attachment  suit  is  admitted  by  Snow  and  Huston, 
but  they  deny  that  it  was  with  knowledge  of  the  facts,  and 
aver  that  it  was  commenced  at  the  request  of  Edith  IMunroe 
and  for  her  benefit,  and  was  dismissed  long  before  the  com- 
mencement of  this  suit. 

Snow  and  Huston,  in  their  reply,  by  way  of  estoppel,  say 
that  Edith  Munroe  is  and  should  be  estopped  from  claiming 
the  statute  of  limitations,  because  she  prevented  and  refused 
to  permit  the  clerk  to  issue  execution  on  said  judgment  when 
directed  by  Snow  and  Huston  within  the  period  of  limitation. 
The  defendant  E.  B.  Tongue,  administrator,  by  his  cross-com- 
plaint, seeks  to  foreclose  the  two  mortgages  held  by  him 
against  Edith  ]\runroe  upon  the  property;  the  first  one  being 
for  the  sum  of  $275,  dated  May  20,  1893,  with  an  alleged 
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credit  thereon  of  $75,  dated  September,  1903,  and  the  second 
one  being  dated  June  11,  1896,  for  the  sum  of  $1,000.  By  an 
answer  filed  after  the  trial,  January  13,  1906,  Edith  ^Munroe 
pleads  the  bar  of  statute  of  limitations  to  the  first  of  these 
mortgages,  denies  the  credit  of  $75  thereon,  and  alleges  that 
the  second  mortgage  was  without  consideration.  The  plead- 
ings make  some  issues  between  Snow  and  Huston  and  Tongue, 
but  their  differences  have  been  stipulated  and  require  no  con- 
sideration. The  pleadings  ^^^  in  the  case  are  quite  lengthy, 
but  we  think  this  statement  will  sufficiently  disclose  the  points 
involved  here.     Affirmed. 

1.  Considering,  first,  the  cross-bill  of  Snow  and  Huston,  the 
most  important  question  is  whether,  by  reason  of  the  fact  that 
no  execution  issued  within  ten  years  after  the  rendition  of 
the  decrees  in  favor  of  Jackson  Munroe,  Snow  and  Huston  are 
without  remedy  against  the  property  of  Edith  Munroe.  Af- 
ter Snow  and  Huston  ceased  to  represent  Jackson  Munroe, 
which  at  the  latest  was  July  6,  1896,  when  they  brought  their 
suit  against  him  and  others,  their  authority,  as  his  attorneys, 
to  issue  execution  thereon,  was  at  an  end,  and,  not  being  par- 
ties to  the  decree,  they  had  power  to  act  only  in  the  name 
and  by  the  authority  of  Jackson  Munroe,  who,  by  the  satis- 
factions he  had  executed,  had  already  put  it  beyond  his  power 
to  direct  or  authorize  execution  to  issue.  Therefore,  on  July 
6,  1896,  the  only  remedy  of  Snow  and  Huston  was  in  a  court 
of  equity. 

2.  The  attempted  settlement  of  the  judgments  by  collusion, 
between  Edith  and  Jackson  Munroe,  with  full  knowledge  of 
the  rights  of  Snow  and  Huston,  which  put  it  out  of  their 
power  to  keep  the  judgments  alive,  was  a  fraud  upon  them, 
and  the  commencement  of  the  suit  by  them  on  July  6,  1896, 
to  protect  their  rights,  being  '***''  within  the  life  of  the  two 
decrees,  was  lis  pendens,  and  kept  alive  their  equitable  lien. 
It  is  held  in  Davidson  v.  Burke,  143  111.  139,  36  Am.  St.  Eep. 
367,  32  N.  E.  514,  that  a  judgment  creditor  having  brought 
a  creditor's  suit  to  uncover  property  fraudulently  conveyed 
by  the  judgment  debtor,  although  the  creditor's  judgment  was 
barred  by  the  statute  of  limitations  at  the  time  of  final  de- 
cree, yet  when  he  exhibited  his  bill  in  chancery  to  impeach 
the  conveyance,  the  lis  pendens  was  an  equitable  levy  and 
created  an  equitable  lien  on  the  lands,  and  it  was  wholly  un- 
important that  the  final  decree,  establishing  the  lien,  was  not 
rendered  until  long  after  the  judgment  at  law  had  ceased  to 
be  a  lien  upon  the  property  of  the  creditor.  To  the  same 
effect  is  Cincinnati  v.  Hafer,  49  Ohio  St.  60,  30  N.  E.  197. 
Dempsey  v.  Bush,  18  Ohio  St.  376,  is  quite  in  point.  A  credi- 
tor obtained  judgment  against  a  debtor  and  his  sureties.  The 
sureties  paid  the  judgment  to  relieve  their  own  property  from 
the  lien,    A  mortgagee  of  the  property,  under  a  mortgage 
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taken  after  entry  of  the  judgment,  but  before  its  payment, 
brought  suit,  after  payment,  to  foreclose  his  mortgage,  mak- 
ing the  sureties  in  the  judgment  parties.  They  set  up  their 
rights  under  the  judgment  as  equitable  assignees  of  it,  claim- 
ing priority  over  the  mortgage,  and  it  was  held  that  their 
rights  under  the  judgment  were  prior  and  superior  to  the 
mortgage,  notwithstanding  the  judgment  became  dormant 
pending  the  litigation,  as  the  sureties  had  no  remedy  by  execu- 
tion and  had  set  up  their  equities  in  the  foreclosure  suit  (in 
which  the  securities  were  marshaled)  while  their  judgment  was 
alive,  and  that  their  rights  were  preserved. 

3.  It  is  urged  by  counsel  for  Edith  Munroe  that  she  is  not 
personally  liable  to  Snow  and  Huston;  but  the  original  debt 
was  her  debt,  and  the  assignment  to  Snow  and  Huston  trans- 
ferred to  them  a  portion  of  that  personal  liability,  which 
carries  with  it  a  like  portion  of  the  security  ^^^  through  the 
judgment,  but  only  enforceable  in  Snow  and  Huston's  favor 
in  equity. 

4.  It  was  the  fraud  and  collusion  of  Edith  Munroe  with 
Jackson  Munroe  that  put  it  beyond  Snow  and  Huston's  power 
to  enforce  their  equity  in  the  judgment,  and  their  suit, 
brought  within  the  life  of  the  judgment,  to  prevent  its  can- 
cellation and  subject  the  property  to  the  payment  of  their 
claim,  and  to  establish  and  declare  their  interest  therein,  was 
in  the  nature  of  a  proceeding  to  enforce  their  interest  therein, 
and  operates  to  suspend  the  running  of  the  statute  pending 
such  proceeding.  Pending  that  suit  the  present  suit  to  mar- 
shal the  securities  was  commenced  and  their  rights  set  up 
herein,  reciting  the  former  suit  and  consolidating  the  same 
with  the  cross-bill  in  this  suit.  Their  rights  therefore  depend 
upon  a  new  decree  to  be  rendered  in  this  proceeding,  which 
may  reserve  their  rights  as  they  existed  on  June  20,  1896,  and 
they  are  not  affected  by  the  fact  that  execution  had  not  is- 
sued on  the  decree  of  July  21,  1891,  within  ten  j^ears  from 
the  rendition  thereof:  3  Freeman  on  Executions,  sec.  434. 

5.  The  purpose  of  the  suit  commenced  by  Jackson  against 
Edith  Munroe  et  al.,  which  resulted  in  the  second  decree,  was 
to  avoid  certain  deeds  and  subject  this  real  property  to  the 
payment  of  plaintiff's  claim,  and  it  was  adjudged  and  de- 
creed thereby  that  plaintiff  have  and  recover  from  defendant 
Edith  Munroe  $2,465.05,  the  same  being  the  amount  of  a 
money  decree,  interest  and  costs,  entered  on  July  21,  1891, 
and  adjudged  and  decreed  said  sum,  now  found  due,  to  be  a 
lien  upon  said  property,  and  providing  for  process  to  enforce 
said  decree  after  ten  days  from  date  thereof.  Counsel  for 
Edith  Munroe  contends  that  the  commencement  of  that  suit 
did  not  interrupt  or  suspend  the  running  of  the  statute  of 
limitations  as  to  the  first  decree.  Without  deciding  that  ques- 
tion, so  far  as  it  relates  to  the  decree  of  July  21,  1891,  the 
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lien  of  the  decree  of  July  19,  1894,  will  run  from  the  time  it 
became  final,  and  lapse  of  time  from  entry  of  the  decree 
^**®  of  July  21,  1891,  cannot  operate  to  cancel  the  latter.  So 
far  as  this  particular  property  is  concerned,  against  which  the 
second  decree  operates,  it  may  be  enforced  by  process  issued 
thereon.  The  decree  was  entered  by  the  circuit  court  on  July 
19,  1894,  but  defendant  appealed  therefrom,  and  gave  an  un- 
dertaking for  stay  of  proceeding  pending  the  appeal,  and  the 
period  of  limitations  did  not  begin  to  run  against  that  decree 
until  it  became  final.  The  decree  of  the  circuit  court  did  not 
become  final  until  the  appeal  therefrom  was  dismissed  in  the 
supreme  court,  which  was  not  earlier  than  June  20,  1896,  and 
in  that  case  the  statute  had  not  run  against  the  second  decree 
at  the  time  Snow  and  Huston  filed  their  cross-bill  in  this  suit, 
December  30,  1904:  1  Freeman  on  Executions,  sec.  28. 

6.  Counsel  for  Edith  Munroe  contends  that  a  partial  assign- 
ment of  the  judgment  does  not  bind  the  debtor  or  curtail 
her  right  to  deal  with  the  judgment  creditor  in  relation  to  the 
judgment.  Although  a  partial  assignment  of  the  judgment 
cannot  be  made  without  her  consent  to  be  enforceable  at  law, 
yet  it  operates  as  an  equitable  assignment  thereof,  and  if  the 
judgment  debtor  is  aware  of  the  transfer,  she  cannot  settle 
with  the  judgment  creditor  to  the  prejudice  of  the  assignee: 
Little  V.  City  of  Portland,  26  Or.  235.  37  Pac.  911.  It  is  held 
in  Pittsburg  R.  E.  Co.  v.  Volkert,  58  Ohio  St.  362,  50  N.  E 
924,  that  an  assignment  to  an  attorney  of  a  half  interest  in 
the  judgment  obtained  by  him  for  his  services  in  procuring 
it  conveys  a  property  right  in  the  judgment,  and,  although 
it  is  not  enforceable  at  law,  it  is  in  equity,  and  it  is  not  in  the 
power  of  the  judgment  debtor,  after  knowledge  thereof,  to 
compromise  the  judgment  with  the  creditor  alone,  an(J  thus 
defeat  the  assignee.  To  the  same  effect  are  Friendly  v.  Lee, 
20  Or.  202,  25  Pac.  396 ;  Line  v.  McCall,  126  Mich.  497,  85 
N.  W.  1089 ;  Weeks  v.  Circuit  Judges,  73  Mich.  256,  41  N.  W. 
269 ;  Phillips  v.  Edsall,  127  111.  535,  20  N.  E.  801.  And  in 
Warren  v.  Bank  of  Columbus,  149  111.  9,  38  N.  E.  122,  25 
^^®  L,  R.  A.  746,  it  is  further  held  that  an  equitable  assign- 
ment will  not  only  reach  the  fund  in  the  hands  of  the  original 
depositary,  but  follow  it  or  its  proceeds  in  the  hands  of  anyone 
receiving  it  with  notice.  To  the  same  effect  is  Dowell  v. 
Cardwell,  4  Saw.  217,  Fed.  Cas.  No.  4039. 

7.  We  find  from  the  preponderance  of  the  evidence  that 
Edith  Munroe,  at  the  time  she  made  the  settlement  with  Jack- 
son Munroe  and  procured  from  him  the  cancellation  of  the 
two  decrees,  had  notice  that  Jackson  Munroe  had  assigned 
to  Snow  and  Huston  one-half  of  the  recovery  in  the  decree 
of  July  21,  1891,  together  with  an  undivided  half  interest 
in  the  security  therefor  in  the  lands  involved  in  the  second 
suit.     The  record  in  the  attachment  action  is  not  before  us, 
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but  there  is  no  element  of  estoppel  involved  or  pleaded  in 
connection  with  the  bringing  of  the  attachment  action  by 
Snow  and  Huston.  The  attachment  might  have  been  dis- 
solved had  the  writ  been  attacked  on  the  ground  that  Snow 
and  Huston  held  security  for  the  debt,  but  the  attempt  to  at- 
tach constitutes  no  representation  or  conduct  by  Snow  and 
Huston  that  misled  or  caused  Edith  Munroe  to  act  to  her 
injury  in  relation  thereto. 

8.  As  to  the  claim  of  defendant  E.  B.  Tongue,  administra- 
tor, the  first  important  question  is  whether  the  note  and  mort- 
gage of  date  May  20,  1893,  for  $275,  was  barred  by  the 
statute  of  limitations  at  the  time  of  the  commencement  of  this 
proceeding.  The  answer  and  cross-bill  of  Tongue,  by  which 
the  note  and  mortgage  are  set  up  in  this  suit,  filed  August  2, 
1905,  is  the  commencement  of  the  suit,  so  far  as  these  mort- 
gages are  concerned,  and  if  the  mortgage  was  not  renewed 
it  would  have  been  barred  by  the  statute  of  limitations  if 
taken  advantage  of  by  Edith  Munroe ;  but  the  defense  of  the 
statute  of  limitations,  if  not  taken  by  demurrer  or  answer, 
is  waived :  Davis  v.  Davis,  20  Or.  78,  25  Pac.  140.  The  first 
answer  of  Edith  Munroe  in  this  suit,  referring  to  these 
^^*  two  mortgageSj  admits  her  liability  thereon  in  the  sum  of 
$1,424,  which,  according  to  her  testimony,  includes  the  amount 
of  the  first  mortgage,  for  which  sum  she  agrees  that  said 
estate  shall  have  decree  in  this  suit  and  prays  the  court  to 
determine  the  amount  due  from  defendant  to  the  estate  of 
T.  H.  Tongue,  deceased,  which  may  be  a  lien  on  said  prop- 
erty. 

9.  The  trial  of  the  suit  was  had  before  the  judge  on  De- 
cember 28,  1905,  without  any  other  answer  on  the  part  of 
Edith  Munroe  to  the  cross-bill  of  Tongue,  at  which  trial 
Tongue  identified  and  offered  in  evidence  the  notes  and  mort- 
gages, to  which  defendant  stated  she  had  no  objection,  and 
they  were  received.  At  the  close  of  the  evidence  on  the  part 
of  Tongue,  defendant  Edith  Munroe  moved  the  court  for  a 
decree  against  the  Tongue  estate  that  no  greater  sum  be  en- 
tered in  his  favor  than  $1,425,  with  interest.  The  answer, 
setting  up  the  defense  of  the  statute  of  limitations  was  not 
filed  until  after  the  completion  of  the  trial  and  submission 
of  the  cause.  There  was  a  motion  and  affidavit  filed  in  the 
lower  court  by  Tongue  to  strike  out  this  answer;  but  we  find 
no  ruling  on  the  motion  in  the  record,  although  counsel  for 
Tongue  claim  it  was  allowed  and  the  answer  stricken  out. 
However,  in  view  of  the  fact  that  the  trial  proceeded,  at 
least  until  the  close  of  Tongue's  ease  in  chief,  without  raising 
that  issue,  and  Edith  Munroe 's  liability  being  conceded,  that 
defense  must  be  deemed  waived,  and,  if  the  motion  to  strike 
out  the  answer  was  not  allowed,  still,  as  it  was  filed  after 
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default  and  apparently  without  leave  of  the  court,  it  will  be 
disregarded  here. 

10.  The  only  remaining  question  relating  to  the  claim  of 
the  Tongue  estate  is  as  to  the  amount  due  upon  the  $1,000 
mortgage.  It  is  conceded  that  $500  of  that  mortgage  was 
cash,  loaned  to  Edith  Munroe  to  pay  Jackson  Munroe  upon 
the  settlement,  and  Tongue  contends  that  the  remaiDder 
thereof  was  for  his  attorney  fees  in  this  litigation.  Iler 
counsel  contends  that  there  could  not  ®^^  have  been  $500  at- 
torney fees  due  Thomas  H.  Tongue  at  the  time  of  the  execu- 
tion of  the  mortgage,  insisting  that  the  $275  mortgage  was 
for  attorney  fees  to  the  date  thereof;  but  that  mortgage  was 
executed  more  than  a  year  before  the  close  of  the  second  suit, 
and.  we  do  not  find  that  any  witness  in  the  case  testified  that 
it  was  given  for  attorney  fees.  Edith  Munroe  does  not  men- 
tion the  consideration  for  it,  and  makes  no  claim  that  it  was 
for  attorney  fees.  On  the  contrary,  she  replies,  when  asked 
about  the  payment  of  attorney  fees  to  Tongue,  prior  to  the 
execution  of  the  $1,000  mortgage:  "I  had  already  paid  Mr. 
Tongue  different  sums,  at  different  times.  At  different  times, 
I  do  not  remember  dates."  She  said  she  could  not  give  any 
amounts  or  dates,  and  the  statements  of  Thomas  H.  Tongue, 
deceased,  were  proved  to  the  effect  that  the  $1,000  mortgage 
included  $500  attorney  fees.  This  mortgage  was  executed 
on  June  11,  1896,  and  Edith  Munroe  admits  that  for  nine 
years  she  did  not  mention  to  Tongue  that  it  was  given  for 
more  than  was  due  him.  She  says  she  was  waiting  until  final 
settlement.  Her  letter  of  May  3,  1899,  three  years  after  the 
date  of  the  note,  in  which  she  promises  to  raise  the  amount 
of  interest  due,  makes  no  suggestion  of  error,  and  practically 
acknowledges  liability  for  the  mortgage.  The  note  itself  is 
prima  facie  evidence  of  the  consideration,  and  the  statements 
of  Edith  Munroe  do  not  convince  us  that  the  consideration 
was  less  than  its  face  value,  and  we  find  no  error  in  the  find- 
ings of  the  court  in  relation  thereto. 

The  decree  is  affirmed. 

ON  PETITION  FOB  REHEARING. 

EAKIN,  J.  11.  Counsel  for  defendant  Edith  Munroe 
urges  that  the  decree  of  the  lower  court  is  erroneous  to  the 
extent  °*^  that  it  includes  a  personal  judgment  against  her 
for  the  sum  of  $2,357.45  due  Huston  &  Snow.  As  the  whole 
relief  sought  by  Huston  &  Snow  grows  out  of  the  decree  in 
the  creditors'  suit,  of  date  July  19,  1894,  and  as  the  decree 
in  that  suit  was  evidently  not  intended  to  operate  as  a  per- 
sonal judgment  against  Edith  Munroe,  but  only  a  determina- 
tion of  the  amount  due,  for  the  purpose  of  settling  the  extent 
of  the  liability  of  the  property  involved  therein,  it  does  not 
justify  a  personal  judgment  in  this  suit  against  Edith  Mun- 
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roe  in  favor  of  Huston  &  Snow,  other  than  to  fix  the  amount 
for  which  the  property  is  liable,  and  it  should  not  operate 
as  a  deficiency  judgment. 

12.  Counsel  again  urges  that,  the  ten  years'  limitation 
having  elapsed  since  entry  of  the  decree  of  1891,  the  decree 
is  conclusively  presumed  to  be  paid,  and  therefore  cannot  be 
the  basis  for  any  relief.  The  effect  of  that  statute  (section 
241,  B.  &  C.  Comp.)  is  that,  after  the  lapse  of  ten  years 
without  an  execution  being  issued,  the  judgment  shall  be 
conclusively  presumed  to  be  paid.  In  Bowman  v.  Holnian, 
53  Or.  456,  99  Pac.  424,  this  court  held  that  the  effect  thereof 
takes  away  the  right  as  well  as  the  remedy  that  theretofore 
existed;  but  in  this  case  a  creditors'  suit  was  commenced 
within  the  life  of  the  judgment,  which,  so  far  as  the  prop- 
erty involved  is  concerned,  is  a  suit  on  the  former  judgment, 
and,  being  within  the  necessity  recognized  as  sufficient  to 
justify  a  suit  on  a  judgment  in  Pitzer  v.  Russel,  4  Or.  124, 
necessarily  renews  it,  at  least  as  against  this  particular  prop- 
erty. 

This  suit  was  brought  to  reach  assets  not  available  by  an 
execution  at  law.  It  is  in  the  nature  of  an  equitable  execu- 
tion, or  equitable  relief  which  is  granted  on  the  ground  that 
there  is  no  remedy  at  law.  It  is  taking  out  of  the  way  a 
hindrance  which  prevents  the  execution  at  law,  in  effect  a 
substitute  for  an  execution :  In  re  Shephard,  43  Ch.  D.  131 ; 
In  re  Craig  &  Leslie,  18  Ont.  Pr.  ''i*  270;  Hatch  v.  Van 
Dervoort,  54  N.  J.  Eq.  511,  34  Atl.  938;  Hunt  v.  Wolfe,  2 
Daly,  298,  303 ;  High  on  Receivers,  sec.  2.  These  authorities 
refer  particularly  to  the  proceeding  by  a  receiver  as  con- 
stituting an  equitable  execution,  in  which  the  court  takes  the 
property  and  applies  it  to  the  payment  of  the  judgment 
(High  on  Receivers,  sec.  2)  ;  and  the  process  and  relief  in  a 
creditors'  suit  come  equally  within  the  principle,  and  prevent 
the  statute  from  running,  at  least  as  to  the  particular  prop- 
erty involved.  To  the  same  effect  are  the  Illinois  and  Ohio 
cases  cited  in  the  opinion. 

The  decree  will  be  modified  to  the  extent  of  denying  the 
deficiency  judgment. 

Affirmed ;  modified ;  further  rehearing  denied. 

Mr.  Justice  McBride.  having  heard  this  case  in  the  lower 
court,  took  no  part  in  this  decision. 
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lippi  Mfg.  etc.  Co.,  56  Am.  St.  Rep.  853. 

The  Effect  of  the  Assignment  of  a  Judgment  is  the  subject  of  a 
note  to  Chilstrom  v.  Eppinger,  78  Am.  St.  Rep.  47. 

The  Effect  of  the  Statute  of  Limitations  on  Judgments  and  writs 
of  execution  and  proceedings  for  their  enforcement  is  the  subject  of 
a  note  to  Brown  v.  Bell,  133  Am.  St.  Rep.  60. 
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ACKLEN  V.  THOMPSON. 

[122  Tenn.  43,  126  S.  W.  730.] 

GAME  LAW— Title  of  Statute.— A    Bill    Entitled  an    Act  to 

create  and  establish  for  the  state  a  department  of  fish,  game  and 
forestry,  and  to  provide  means  and  agencies  for  its  maintenance,  and 
relating  to  the  preservation,  propagation  and  protection  of  game  ani- 
mals, wild  birds  and  fish  for  the  state,  and  providing  penalties  for 
violations  of  the  act,  expresses  but  a  single  subject  or  purpose,  and 
that  for  the  better  accomplishment  of  that  purpose  means  and 
agencies  are  to  be  provided  for  in  the  organization  of  the  depart- 
ment named,     (p.  853.) 

GAME  AND  FISH— Title  in  State  as  Trustee.— Without  the 
aid  of  a  statute,  and  as  a  part  of  the  common  law,  the  title  of  game 
animals,  birds,  and  fish  is  in  the  state  as  trustee  for  the  benefit  of 
its  citizens,     (p.  854.) 

GAME  LAW — Title  of  Statute. — A  Statute  Reserving  Title  in 
the  State  to  game  lawfully  acquired  by  the  possessor  cannot  be  en- 
acted unless  such  purpose  is  expressed  in  the  caption,  and  it  is  not 
within  the  purview  of  a  title  for  the  "preservation,  propagation  and 
protection  of  game."     (p.  854.) 

GAME  LAW — Preservation  of  Forests — Title  of  Statute. — A 
single  act  cannot  be  passed  containing  provisions  for  the  protection 
of  game  animals,  fish  and  birds,  and  the  preservation  of  forests  of 
the  state,     (p.   855.) 

TITLE  OF  ACT — Game  Taken  Without  State. — A  statute  pro- 
hibiting the  sale  of  game  taken  beyond  the  boundaries  of  the  state  is 
not  within  a  title  restricting  legislation  to  the  protection  of  game 
within  the  state,     (p.  855.) 

GAME  LAW — Game  Brought  Within  the  State. — A  statute  for- 
bidding the  sale  of  game  is  an  unconstitutional  interference  with  the 
possessor's  control  of  his  property  as  applied  to  game  brought  from  a 
foreign  state  for  his  use.     (p.  855.) 

GAME  LAW — Interstate  Commerce. — A  Statute  Forbidding  the 
Sale  of  game  contravenes  the  commerce  clause  in  the  federal  con- 
stitution as  applied  to  one  who  has,  in  the  course  of  trade,  acquired 
title  in  a  foreign  state  and  brought  the  game  within  the  state  for  use 
or  commercial  purposes,     (p.  855.) 

GAME  LAW — Title  of  Statute. — Where  a  Game  Law  in  One  or 
more  of  its  provisions  contravenes  the  constitutional  provision  re- 
garding the  title  of  statutes,  it  is  inoperative  and  of  no  eifeet.  (p. 
855.) 

(851) 
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OFPICER. — ^A  statute  Which  Legislates  an  Officer  Out  of  Office 

in  the  middle  of  his  term,  and  devolves  his  duties  and  emoluments 
upon  another,  is  unconstitutional,     (p.  855.) 

John  J.  Vertrees  and  Thomas  H.  Malone,  Jr.,  for  the  com- 
plainant. 

John  R.  Aust  and  Jordan  Stokes,  Jr.,  for  the  defendant. 

■**  BEARD,  C.  J.  This  case  involves  the  question  of  the 
constitutionality  of  chapter  519  of  the  session  acts  of  1909. 
The  purpose  of  this  act  is  thus  expressed  in  its  caption:  "A 
bill  to  be  entitled  an  act  creating,  establishing,  and  providing 
the  means  and  agencies  for  establishing  and  maintaining  a 
department  of  the  state  of  Tennessee  to  be  known  and  styled 
a  'Department  of  Game,  Fish,  and  Forestry';  providing  for 
his  compensation,  giving  him  authority  and  power  to  appoint 
assistants  in  the  several  counties  in  the  state,  and  providing 
for  their  compensation;  providing  for  ex  officio  game  war- 
dens in  the  various  civil  districts  of  the  various  counties  of 
the  state,  and  relating  to  the  preservation,  propagation,  and 
protection  of  game,  animals,  wild  birds,  and  fish  of  the  state 
of  Tennessee;  and  providing  penalties  for  violations  of  any 
of  the  provisions  of  this  act." 

The  first  general  legislative  movement  for  the  preservation 
of  game  in  this  state  is  found  embodied  in  chapter  169  of  the 
acts  of  1903.  By  this  act  the  legislature  asserted  the  prin- 
ciple that  the  wild  game  of  the  state  belonged  to  the  people 
in  their  collective  sovereign  capacity,  and  enacted  measures 
for  its  protection  by  fixing  the  seasons  for  its  taking,  and  at- 
taching penalties  for  a  violation  of  its  several  provisions. 

By  chapter  455  of  the  acts  of  1905,  a  department  was 
created  to  be  known  and  styled  "Department  of  Game,  Fish, 
and  Forestry,"  and  among  other  provisions  ^^  was  one  di- 
recting the  appointment  by  the  governor  of  a  state  warden, 
who  was  to  serve  as  such  for  the  term  of  eight  years.  Under 
the  authority  of  this  act,  the  complainant  Acklen  was  duly 
appointed  to  this  office. 

By  chapter  489  of  the  acts  of  1907,  the  right  of  ownership 
to  the  fish  was  asserted  to  be  in  the  state,  and  the  taking  of 
fish  from  its  public  waters  was  regulated ;  and  the  duty  of  the 
enforcement  of  this  statute  was  devolved  on  the  state  warden 
and  his  subordinate  agencies.  At  the  same  session  of  the 
legislature  an  act  was  passed,  the  same  being  chapter  397,  by 
which  a  system  of  forestry  laws  was  provided  and  the  duty 
of  executing  the  same  was  also  imposed  upon  the  department 
of  game,  fish  and  forestry.  This  was  followed  by  chapter  519 
of  the  acts  of  1909,  the  title  to  which  has  been  hereinbefore 
^et  out. 
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It  must  be  confessed,  in.  the  outset,  that  the  caption  to  this 
act  is  somewhat  involved,  and  that  it  requires  an  analysis 
of  its  various  provisions  to  ascertain  its  exact  extent.  With- 
out setting  out  the  process  of  such  analysis,  we  think  it  may 
be  simplified  so  as  to  arrive  at  the  meaning  of  the  legislature 
in  adopting  it  by  the  rejection  of  all  unnecessary  verbiage. 
Thus  treating  it,  we  think  it  may  be  read  as  follows:  **A  bill 
to-  be  entitled  an  act  to  create  and  establish  for  the  state  of 
Tennessee  a  department  of  fish,  game,  and  forestry,  and  to 
provide  means  and  agencies  for  its  maintenance  and  relating 
to  the  preservation,  propagation,  and  protection  of  game 
animals,  wild  birds  and  ^^  fish  for  the  state  of  Tennessee, 
and  providing  penalties  for  violations  of  any  of  the  pro- 
visions of  the  act." 

Thus  read,  the  title  gives  notice  that  its  purpose  was  to 
cover  legislation  for  the  benefit  of  the  game  animals,  fish  and 
wild  birds  of  the  state,  yet  the  act  which  follows  is  directed 
alone,  save  in  particulars — ^to  be  pointed  out  later — to  the 
protection,  preservation,  etc.,  of  game  animals  and  birds,  leav- 
ing the  fish  of  the  state  to  be  protected  under  chapter  489 
of  the  acts  of  1907. 

Conceding  the  above  to  be  a  proper  reading  of  the  title  to 
this  act,  the  question  arises,  Does  the  act  violate  section  17 
of  article  2  of  the  state  constitution,  which  provides  that  "No 
bill  shall  become  a  law  which  embraces  more  than  one  sub- 
ject, that  subject  to  be  expressed  in  the  title"? 

So  far  as  the  title  itself  is  concerned,  we  are  satisfied  it  ex- 
presses but  a  single  subject  or  purpose,  and  that  for  the 
better  accomplishment  of  that  purpose  means  and  agencies 
were  to  be  provided  for  in  the  organization  of  the  depart- 
ment therein  named.  All  legislation  germane  to  this  single 
purpose  or  subject,  under  this  section  of  the  constitution,  can 
be  maintained. 

Is  the  contention  of  the  counsel  of  the  complainant  that 
the  act  itself  contains  incongruous  provisions   sound  or  not? 

Section  1  of  the  act,  after  declaring  that  the  title  to  all 
game  animals,  wild  birds  and  fish  in  the  state  of  Tennessee, 
not  held  by  private  ownership,  was  in  the  state,  and  that  "no 
right,  title,  interest,  or  property  ^^  therein  can  be  acquired 
or  transferred,  or  possession  thereof  had  or  maintained," 
except  as  therein  provided,  then  enacts  that  "no  game  animals, 
wild  birds,  or  fish  shall  be  caught,  taken,  or  killed  in  any 
manner  or  at  any  time,  or  had  in  possession  except  the  person 
so  catching,  taking,  or  killing,  or  having  in  possession,  shall 
consent  that  the  title  to  said  game  animals,  wild  birds,  and 
fish  shall  be  and  remain  in  the  state  of  Tennessee  for  the 
purpose  of  regulating  and  controlling  the  use  and  disposition 
of  the  same  after  such  catching,  taking,  or  killing;  and  the 
catching,  taking  or  haviug  in  possession  of  game  animals,  wild 
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birds,  or  fish  at  any  time  or  in  any  manner  by  any  person, 
shall  be  deemed  a  consent  of  said  person  that  the  title  of  the 
same  shall  be  and  remain  in  the  state  for  the  purpose  of 
regulating  the  possession,  use,  and  disposition  of  the  game, 
and  such  possession  shall  be  consent  to  such  title  in  the  state. ' ' 

We  understand  it  to  be  well  settled  in  at  least  American 
jurisprudence  that,  without  the  aid  of  a  statute,  and  as  a 
part  of  the  common  law  of  this  country,  the  title  of  game 
animals,  birds,  and  fish  is  in  the  state  as  trustee  for  the  benefit 
of  its  citizens.  So  it  is  that  the  first  part  of  this  section 
declaring  such  ownership  to  be  in  this  state  was  unnecessary, 
yet  the  declaration  there  made  cannot  be  held  to  affect  the 
question  in  hand.  But,  as  has  been  seen  in  the  concluding 
paragraph,  an  advanced  step  is  taken,  in  that  it  provides 
that  in  every  case  of  catching,  taking,  killing,  or  having  in 
possession  any  game  animal,  wild  bird  or  ^^  fish  that  such 
possession  shall  imply  the  consent  upon  the  part  of  the  pos- 
sessor that  such  title  still  continues  in  the  state  for  the  pur- 
pose of  regulating  and  controlling  the  use  of  the  same.  It 
would  seem  that  where  any  of  the  creatures,  for  the  protec- 
tion of  whom  this  statute  was  passed,  had  passed  lawfully  into 
the  possession  of  a  citizen,  that  the  title  to  the  same  would 
thereupon  be  vested  in  him.  And  it  would  further  seem, 
that  if  the  property  of  the  citizen  thus  lawfully  acquired  is 
to  be  qualified  as  is  done  in  the  concluding  paragraph  of  this 
section,  then  this  should  have  been  specifically  pointed  out 
in  the  caption  of  the  act.  Not  only  is  there  a  failure  in  this 
regard,  but  we  are  at  a  loss  to  understand  how  it  is  that 
the  reservation  of  the  title  in  the  state  for  the  purpose  of 
regulating  the  use  and  disposition  of  game  animals,  fish  or 
wild  birds  lawfully  acquired  by  the  possessor  can  be  said  in 
any  sense  to  promote  their  "preservation,  propagation,  and 
protection. ' ' 

There  is,  however,  a  still  more  serious  objection  to  this 
statute  arising  upon  sections  18  and  25  thereof.  By  section 
18,  it  is  provided  that  the  commissioner  of  game,  fish  and 
forestry,  together  with  his  subordinates,  shall  enforce  all  laws 
in  existence  or  to  be  thereafter  enacted,  not  only  for  the  pro- 
tection, preservation  and  propagation  of  game,  etc.,  but  for 
"the  preservation  of  the  forests  of  this  state,  and  to  prosecute 
all  persons  who  violate  such  law  or  laws,"  while  by  section 
25  it  is  provided  "that  where  the  department  of  game,  fish, 
'^  and  forestry  has  been  furnished  information  of  the  viola- 
tion of  any  game,  fish  or  forestry  law,"  he  "shall  in  person 
or  by  deputy  proceed  to  the  place  where  said  offense  is  alleged 
to  have  been  committed,  and  within  said  county  summon  and 
examine  under  oath  witnesses  to  ascertain  the  fact  if  said  law 
has  been  violated  and  cause  said  offenders  to  be  punished." 
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"We  think  it  certain  that  in  the  face  of  the  provision  of  the 
constitution  set  out  above,  a  single  act  could  not  be  passed 
containing  provisions  for  the  protection  of  game  animals,  fish 
and  birds,  and  the  preservation  of  the  forests  of  the  state. 
The  legislature,  in  the  several  statutes  passed  at  different 
times,  recognized  the  necessity  of  classifying  these  as  several 
subjects  and  provided  for  them  in  distinct  enactments. 

This  distinction,  thus  practically  recognized  by  the  legis- 
lature, we  regard  as  eminently  sound,  and  its  effect  on  legis- 
lation, so  far  as  the  constitutional  provision  with  which  we 
are  now  dealing  is  concerned,  cannot  be  avoided  by  the  very 
ingenious  suggestion  of  counsel  for  defendant  that  as  game 
animals  and  birds  live  and  propagate  in  the  forests,  that  legis- 
lation for  their  preservation  might  be  legitimately  passed 
under  the  title  in  question. 

Further,  it  will  be  seen  that  the  title  restricts  legislation 
to  game  animals,  wild  birds  and  fish  of  the  state  of  Tennessee, 
while  section  2,  among  other  things,  provides  that  "no  part 
of  the  plumage,  skin,  or  body  of  any  bird  protected  by  this 
act  shall  be  sold  or  had  in  possession  ^"*  for  sale,  irrespective 
of  whether  said  bird  was  captured  or  killed  within  or  without 
the  state,  except  as  expressly  provided  in  this  act."  We  are 
unable  to  see  how  it  is  that  the  having  in  possession  for  sale 
a  bird  captured  or  killed  without  the  state  can  in  any  way 
tend  to  the  accomplishment  avowed  in  the  title  to  this  act. 

Again,  section  11  prohibits,  except  as  authorized  by  section 
16,  the  sale  of  any  game,  "whether  taken  or  killed  in  this 
state  or  not."  There  is  nothing  in  the  title  which  gives  in- 
formation that  game  killed  elsewhere  than  in  Tennessee  was 
to  be  made  the  subject  of  legislation.  Game  killed  beyond 
the  confines  of  the  state,  and  brought  into  the  state,  can  have 
nothing  whatever  to  do  with  the  game  which  is  in  a  state  of 
nature  within  the  state. 

Not  only  is  this  legislation,  so  far  as  it  affects  the  title  of 
the  possessor  to  game  killed  out  of  the  state,  a  subject  beyond 
the  title  of  this  act,  but  we  think  it  is  additionally  objec- 
tionable, because,  if  applied,  where  game  is  brought  from  a 
foreign  state  into  this  state  for  the  possessor's  use,  it  would 
unconstitutionally  interfere  with  the  possessor's  natural  and 
lawful  control  of  his  property,  and  it  would  be  in  contraven- 
tion of  the  interstate  commerce  clause  of  the  federal  consti- 
tution in  a  case  where  the  possessor  had,  in  the  course  of  his 
trade,  acquired  title  in  a  foreign  state,  and  brought  the  game 
within  this  state  for  use  or  commercial  purposes:  People  v. 
Buffalo  Fish  Co.,  164  N.  Y.  93,  79  Am.  St.  Rep.  622,  58  N.  E. 
34,  52  L.  R.  A.  803. 

'*'*  In  view  of  these  incongruous  provisions,  we  are  satis- 
fied it  cannot  stand.  In  all  our  cases  from  Cannon  v.  Mathes, 
8  Heisk.  504,  down  to  Malone  v.  Williams,  118  Tenn.  390, 
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121  Am.  St.  Rep.  1002,  103  S.  W.  798,  where  it  has  been 
found  that  a  statute  in  any  one  or  more  of  its  provisions  was 
in  contravention  of  the  clause  of  the  constitution  hereinbefore 
set  out,  it  has  been  held  to  be  inoperative  and  of  no  effect. 
We  see  no  reason  why  a  departure  from  the  rules  announced 
in  these  various  cases  should  be  excused,  when  their  authority 
is  invoked  for  the  purpose  of  declaring  the  present  act  uncon- 
stitutional. 

It  may  be  said,  in  passing,  that  the  case  of  State  v. 
Trewhitt,  113  Tenn.  561,  82  S.  W.  480,  did  not  involve  the 
clause  of  the  constitution  with  which  we  are  now  dealing,  but 
one  altogether  distinct  and  independent  of  it.  And  this  is 
clearly  indicated  by  Mr.  Justice  Neil  in  Malone  v.  Williams, 
118  Tenn.  390,  121  Am.  St.  Rep.  1002,  103  S.  W.  798,  who 
also  delivered  the  opinion  in  the  Trewhitt  case  (113  Tenn. 
561,  82  S.  W.  480). 

There  is  another  objectionable  feature  to  this  act,  in  that 
it  practically  legislates  out  of  office  in  the  middle  of  his  term 
the  complainant,  and  devolved  its  duties  and  emoluments  upon 
another.  We  think  there  is  no  avoiding  the  insistence  of 
complainant  that  this  legislation  is  in  the  face  of  the  holding 
of  this  court  in  Malone  v.  Williams,  118  Tenn.  390,  121  Am. 
St.  Rep.  1002,  103  S.  W.  798. 

For  these  reasons,  the  decree  of  the  chancellor,  adjudging 
this  act  to  be  void  for  unconstitutionality,  is  affirmed. 


The  Constitutionality  of  Fish  and  Game  Statutes  as  applied  to  fish  and 
ganae  taken  without  the  state  and  brought  within  the  state  has  been 
recognized  in  a  number  of  recent  cases:  In  re  Schwartz,  119  La.  290, 
121  Am.  St.  Eep.  516;  Ex  parte  Fritz,  86  Miss.  210,  109  Am.  St.  Rep. 
700;  State  v.  Schuman,  36  Or.  16,  78  Am.  St.  Rep.  754.  In  New  York 
it  is  held  that  a  statute  forbidding  possession  within  the  state,  dur- 
ing the  closed  season,  of  game  birds  taken  in  foreign  countries  is  con- 
stitutional, and  does  not  deprive  any  person  of  property  without  due 
process  of  law.  This  decision  was  afltirmed  by  the  supreme  court  of 
the  United  States:  See  People  v.  Hesterberg,  184  N.  Y.  126,  128  Am. 
St.  Eep.  528,  and  note. 

The  Sufficiency  of  Titles  to  Statutes,  within  the  constitutional  require- 
ments, is  considered  in  the  notes  to  Bobel  v.  People,  64  Am.  St.  Rep. 
70;  Crookston  v.  County  Commissioners,  79  Am.  St.  Eep.  456;  Lewis 
V.  Dunne,  86  Am,  St.  Rep.  267. 
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BORO  V.  HIDELL. 

[122  Tenn.  80,  120  S.  W.  961.] 

LIMITATION  OF  ACTIONS — Absence  from  State— The  rule 
suspending  the  statute  of  limitations  during  absence  from  the  state 
does  not  apply  to  a  case  where  relief  can  be  given  without  personal 
service  of  process,  such  as  an  action  to  set  aside  a  conveyance  of  land 
for  fraud,  in  which  service  may  be  made  by  publication,  (pp.  861, 
863,  864.) 

STATUTE  OF  LIMITATIONS.— The  Fraudulent  Concealment 
of  a  cause  of  action  prevents  the  running  of  the  statute  of  limitations. 
(p.  865.) 

LIMITATION  OF  ACTIONS— Fraud  Known  to  Agent.— A 
woman  who  employs  her  brother  to  recover  property  of  which  she 
has  been  deprived  by  fraud  is  affected  with  his  knowledge  of  her 
cause  of  action  so  that  the  statute  of  limitations  begins  to  run  against 
her  from  the  date  he  acquires  the  knowledge,     (p.  865.) 

AGENCY. — Principals  are  Bound  by  the  Knowledge  of  Their 
Agent,  in  his  mind  at  the  time  of  his  acting  for  them.     (p.  865.) 

LIMITATION  OF  ACTIONS— Fraudulent  Vendee.— The  stat- 
ute of  limitations  protects  a  fraudulent  vendee,     (p.  866.) 

LIMITATION  OF  ACTIONS. — The  Concealment  of  a  Cause  of 
Action  by  a  vendor  does  not  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  a  fraudulent  vendee,     (p.  866.) 

T,  K.  Riddiek  and  Finley  &  Finley,  for  the  complainant. 
Wright  &  "Wright,  for  the  defendant. 

*^  NEIL,  J.  The  bill  in  this  case  was  filed  to  recover  a 
half  interest  in  forty-three  acres  of  land  lying  on  the  Pigeon 
Roost  road  in  Shelby  county. 

It  is  alleged,  in  substance,  that  the  complainant  was  a 
niece  of  W.  H.  Hidell,  the  husband  of  the  defendant  Dora; 
that  she  had  lived  in  the  same  house  with  him;  ^^  that  the 
greatest  confidence  and  affection  existed  between  them;  that 
she  became  a  nun,  and  before  doing  so,  or  shortly  thereafter, 
intrusted  all  of  her  property  rights  to  him;  that  on  April 
24,  1877,  he  procured  from  her  a  deed  to  the  half  interest 
in  the  forty-three  acres  on  the  statement  that  it  was  neces- 
sary that  the  property  should  be  in  his  name  in  order  that 
her  interest  might  be  better  protected  in  certain  litigation 
then  pending,  in  which  the  property  was  involved,  referred 
to  in  the  present  record  as  the  ' '  Woodward  suit. ' ' 

It  is  further  alleged  that  several  years  thereafter — ^that  is, 
in  1888 — W.  H.  Hidell  wTote  to  the  complainant  a  letter, 
in  which  he  asked  that  she  sign  a  certain  deed,  which  pur- 
ported on  its  face  to  be  a  deed  of  gift,  of  the  same  half 
interest  in  the  forty-three  acres  to  his  wife,  the  defendant, 
Dora  R.  Hidell;  that  upon  her  objecting  that,  under  the 
rules  of  the  religious  association  to  which  she  belonged,  she 
could  not  make  a  deed  of  gift  of  any  of  her  property,  he 
replied  in  a  long  letter  of  date  May  10,  1889,  in  which  he 
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claimed  and  represented  that  she  was  indebted  to  him  for  a 
fee  of  two  hundred  dollars  paid  to  Mr.  King,  a  lawyer  at 
that  time  living  in  Memphis,  for  services  in  the  litigation 
above  referred  to,  and  also  that  she  was  indebted  to  him  in 
the  sum  of  three  hundred  dollars  for  services  which  he  him- 
self had  performed  as  a  lawyer  in  the  litigation  referred  to; 
that  he  had  paid  a  considerable  amount  of  taxes  on  the  prop- 
erty, and  that  he  had  collected  practically  nothing  from  the 
rents,  and  that  the  property  was  worth  only  about  five  hundred 
dollars;  that  the  **"*  deed,  while  purporting  on  its  face  to  be 
a  deed  of  gift  in  order  to  avoid  the  state  tax  on  sales,  was 
not  really  such,  but  was  supported  by  the  considerations  just 
stated;  that  he  desired  it  made  to  his  wife  as  a  graceful 
recognition  of  the  assistance  she  had  given  him  from  her  own 
estate  in  saving  the  property  out  of  the  litigation  in  which 
it  had  been  involved;  that,  yielding  to  these  representations, 
she  executed  the  deed  on  June  17,  1889,  and  mailed  it  to 
the  said  W.  H.  Hidell,  but  that  complainant  did  not  discover 
their  falsity,  or  that  a  fraud  had  been  practiced  upon  her, 
until  1908,  a  few  days  before  she  filed  her  amended  bill,  the 
substance  of  which  has  been  above  detailed. 

W.  H.  Hidell  died  in  1896,  and  for  several  years  prior 
thereto  was  confined  in  an  asylum  for  the  insane,  and  for 
three  years  before  his  confinement  in  the  asylum  was  a  per- 
son of  failing  intelligence. 

The  present  bill  was  filed  against  the  wddow,  the  person 
to  whom  the  deed  was  made.  She  denied  all  of  the  allega- 
tions of  fraud,  and  also  interposed  the  defense  of  the  statute 
of  limitations  of  seven  years. 

The  purpose  of  the  bill  was  to  rescind  the  deed  to  the  de- 
fendant, Dora  R.  Hidell,  and  to  recover  the  land  of  her. 

When  the  case  was  called  for  trial,  certain  issues  were 
formulated  and  a  jury  called  to  try  them.  The  issues  and 
the  responses  of  the  jury  thereto  were  as  follows : 

''  (1)  Was  the  deed  of  April  24,  1877,  obtained  by  «»  w. 
H.  Hidell  from  complainant  by  promise  to  hold  the  property 
therein  described  in  trust  for  complainant's  use  and  benefit? 
A.     Yes. 

"(2)  Was  the  deed  of  June  17,  1889,  to  defendant,  Dora 
Hidell,  procured  from  complainant  by  W.  H.  Hidell  by  false 
and  fraudulent  misrepresentations?     A.     Yes. 

"(3)  When  did  the  complainant,  Mary  Boro,  learn  the 
truth  with  regard  to  the  value  of  the  land  conveyed  by  her 
in  said  deed  of  June  17,  1889,  the  amounts  expended  by 
Hidell  on  said  land  in  her  behalf,  and  the  character  and 
value  of  the  services  claimed  to  have  been  rendered  by  said 
Hidell  in  the  Woodward  suit?  A.  Personally  in  1908,  but 
through  her  agent,  James  Boro,  in  1890. 
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"(4)  When,  by  the  exercise  of  due  diligence  upon  her 
part,  should  she  have  learned  the  truth  with  regard  to  these 
transactions?     A.     1890. 

"(5)  Was  Mary  Boro  informed  that  the  deed  of  1890  to 
Dora  R.  Hidell  was  procured  from  her  by  fraud?  If  so, 
when?  A.  Yes;  in  1890,  when  her  agent,  James  Boro  was 
informed. 

"(6)  When  could  she,  by  due  diligence,  have  been  so  in- 
formed ?     A.     1890. 

"(7)  What  was  the  amount  of  rents  received  by  W.  H. 
Hidell  from  the  half  interest  of  complainant  in  the  forty- 
three  acres  involved  in  this  lawsuit  up  to  the  seventeenth 
day  of  June,  1889,  when  the  property  was  conveyed  to  the 
defendant,  Mrs.  Hidell  ?     A.     Five  hundred  and  fifty  dollars. 

^**  "(8)  When,  if  at  all,  did  the  confidential  relation  be- 
tween Mary  Boro  and  W.  H.  Hidell  cease  to  exist?  A. 
1890." 

Upon  the  verdict  of  the  jury  coming  in,  the  complainant 
first  made  a  motion  for  a  new  trial,  which  was  overruled. 
She  then  moved  the  court  for  a  judgment  in  her  favor  upon 
the  verdict.  This  was  overruled.  Then  the  defendant  moved 
for  a  judgment  on  the  verdict  in  her  favor,  which  was 
granted,  to  the  effect  that  the  defendant  had  been  in  adverse 
possession  of  the  property  in  controversy,  claiming  it  under 
the  deed  of  June  17,  1889,  from  the  date  of  that  deed,  and 
that  this  deed  was  duly  registered  in  Shelby  county ;  that 
her  possession  had  been  continuous;  that  she  was  protected 
by  the  statute  of  limitations  of  seven  years;  that  nothing 
had  been  shown  by  the  complainant  to  affect  the  bar  of  the 
statute;  that  the  complainant's  bill  should  be  dismissed  at 
her  cost. 

From  the  foregoing  decree,  the  complainant  appealed  to 
this  court,  and  has  here  assigned  errors. 

In  order  to  properly  understand  the  purport  of  the  ver- 
dict as  to  the  agency  of  James  Boro,  it  should  be  stated  that 
the  record  shows  the  following  facts: 

James  Boro  is  a  brother  of  the  complainant.  In  the  fall 
of  1889,  or  the  early  part  of  1890,  when  he  learned  that  the 
deed  of  June  17th  had  been  made,  he  wrote  to  his  sister,  the 
complainant,  that  her  uncle,  W.  H.  Hidell,  had  robbed  her 
of  her  property.  She  says  in  her  testimony  that  he  did  not 
relate  to  her  the  particulars  '^'^  of  the  fraud,  or  in  what  it 
consisted,  and  he  says  that  he  does  not  recall  that  he  did. 
It  seems  the  letters  that  passed  between  the  brother  and  sis- 
ter, covering  that  period,  have  been  lost  or  destroyed.  We 
think  it  very  remarkable  that  he  did  not  inform  her  of  che 
particulars — so  remarkable  as  to  be  almost  incredible.  In 
stating  the  matter  in  this  way  we  do  not,  in  the  least,  mean 
to  impeach  the  veracity  of  the  complainant.     We  deem  her 
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to  be  an  honest,  upright,  good  woman.  She  has  no  doubt 
forgotten  the  particulars  of  the  transactions  of  that  time, 
her  time  and  thought  having  been  wholly  devoted  to  her 
religious  vocation.  It  is  probably  a  true  construction  of  the 
answer  to  the  third  issue  that  the  jury  meant  to  say  that 
she  had  learned  of  these  matters  through  her  brother  in  1890 
• — that  is,  that  he  had  informed  her  of  the  particulars;  but 
we  have  not  decided  the  case  upon  this  assumption. 

It  appears,  from  complainant's  cross-examination,  and  from 
the  cross-examination  of  James  Boro,  that  in  the  latter  part 
of  1889,  or  the  early  part  of  1890,  she  appointed  her  brother, 
James  Boro,  as  her  agent  to  look  after  her  interest  in  the 
forty-three  acres,  and  also  a  storehouse  on  Second  street,  in 
Memphis,  and  all  other  property  which  she  had  claims  to  in 
the  hands  of  W.  H.  Hidell,  and  to  recover  for  her  whatever 
he  could. 

James  Boro  admits  in  his  deposition,  in  the  cross-examina- 
tion, that  he  had  full  knowledge  as  far  back  as  1890  of  all 
of  the  particulars  of  the  fraud;  that  he  then  knew  that 
Hidell's  letter  of  May  10,  1889,  which  ^  his  sister  had  sent 
to  him,  along  with  other  letters  of  Hidell's  misrepresented 
the  facts  to  her  in  the  various  particulars  above  mentioned, 
and  which  are  referred  to  in  the  third  issue  submitted  to  the 
jury.  These  misrepresentations  consisted  of  misstatements 
which  Hidell  made  to  her  as  to  what  he  had  paid  ]\Ir.  King 
and  what  she  owed  him,  and  as  to  the  value  of  the  prop- 
erty, and  as  to  what  he  had  gotten  out  of  the  property,  by 
virtue  of  which  misrepresentations  he  procured  the  deed 
from  the  complainant.  "We  say  the  evidence  shows  clearly 
that  in  1890  James  Boro  knew  fully  the  extent  of  the  fraud. 
He  was  then  the  agent  of  the  complainant,  with  full  power 
to  assert  her  rights. 

The  present  bill  was  not  filed  until  the  lapse  of  eighteen 
years  after  the  fraud  was  perpetrated.  During  all  this  time 
the  defendant,  Dora  R.  Hidell,  had  been  in  adverse  posses- 
sion of  the  land,  claiming  it  as  her  own, 

1.  It  is  insisted  that  the  statute  of  limitations  of  seven 
years  (Acts  1819  [2  Scott's  Comp.  Laws,  p.  482],  c.  28, 
sec.  1)  did  not  run  at  all,  because  during  the  whole  time 
tlie  defendant,  Dora  R.  Hidell,  was  a  nonresident  of  the  state. 

In  support  of  the  point  the  complainant  refers  to  section 
4455  of  Shannon's  Code,  which  reads  as  follows:  "If  at  any 
time  any  cause  of  action  shall  accrue  against  &uy  person 
who  shall  be  out  of  this  state,  the  action  may  be  commenced 
within  the  time  limited  therefor,  after  such  person  shall 
have  come  into  the  state;  and  after  any  cause  of  action  shall 
have  accrued,  if  the  person  ®^  against  whom  it  has  accrued 
shall  be  absent  from,  or  reside  out  of  the  state,  the  time  of 
his  absence  or  residence  out  of  the  state  shall  not  be  taken 
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as  any  part  of  the  time  limited  for  the  commencement  of 
the  action." 

It  is  insisted  that  the  terms  of  this  statute  are  broad  and 
general,  and  that  no  exception  thereto  can  be  made  by  the 
court.  We  are  referred  by  complainant's  counsel,  in  the 
very  able  brief  filed,  to  numerous  cases  from  other  states 
having  similar  statutes,  in  which  it  has  been  held  by  the 
great  majority  of  them  in  accordance  with  the  contention 
just  stated.  On  the  other  hand,  it  is  insisted  by  defendant's 
counsel  that  the  decisions  of  this  court  bearing  upon  the 
question  hold  that  where  the  action  may  be  prosecuted  with- 
out the  necessity  of  personal  service  upon  the  defendant,  and 
full  relief  granted,  the  statute  quoted  does  not  apply. 

The  contention  of  defendant's  counsel  is  correct  as  to  the 
state  of  our  authorities  upon  the  subject.  The  leading  case 
is  Taylor  v.  McGill,  6  Lea,  294. 

In  this  case  the  facts  alleged  in  the  bill  were,  in  substance, 
that  one  A.  Hynes  Ewing  had  died  the  owner  of  certain  real 
estate;  that  before  his  death  the  land  had  been  levied  on  by 
one  Marshall  for  a  debt  of  eight  hundred  dollars;  that  it 
was  sold  after  his  death;  that  the  widow  of  Ewing  had 
fraudulently  purchased  it  with  a  view  to  placing  it  out  of 
the  reach  of  creditors;  that  there  were  no  personal  assets; 
that  the  administratrix  had  been  absent  from  the  state  most 
of  the  time  since  the  death  of  her  ®^  husband;  that  com- 
plainant had  certain  debts  against  the  estate  of  the  deceased. 
The  purpose  of  the  bill  was  to  set  aside  the  deed  made  to 
the  widow  and  to  subject  the  land  as  the  land  of  the  de- 
cedent. The  statute  of  limitations  of  three  years  (against 
nonresident  creditors)  applicable  to  the  estates  of  decedents 
was  pleaded.  It  was  insisted  in  behalf  of  complainants  in 
that  case  that  the  section  of  the  code  which  we  have  above 
quoted,  taken  from  the  act  of  1865  (Acts  1865,  p.  27,  c.  10, 
sec.  3),  prevented  the  running  of  the  statute  of  limitatior^. 
In  response  to  this  contention  the  court  said:  "What  is  not 
within  the  purpose  or  meaning  nor  within  the  mischief  to 
be  remedied  by  a  statute  cannot  be  held  included  in  the  law, 

even  though  literally  the  language  might  include  it 

The  nature  of  this  suit,  then,  will  solve  the  question  as  to 
the  application  of  the  statute.  Could  the  parties  to  these 
bills  have  proceeded,  within  the  time  of  absence  of  the  ad- 
ministratrix, to  enforce  the  precise  claim  they  now  make 
as  creditors  of  A.  Hynes  Ewing,  deceased,  against  his  real 
estate,  or  interest  which  he  owned  in  real  estate  of  his  de- 
ceased father,  under  the  facts  stated  in  these  bills?  There 
were  no  personal  assets  to  be  exhausted  before  proceeding 
to  subject  the  real  estate  descended  to  the  payment  of  the 
debts  of  the  deceased  debtor.  The  heirs  of  said  deceased 
are  not  alleged  to  have  been  nonresidents,  nor  any  difficulty 


862  135  American  State  Reports.  [Tenn. 

in  making  them  parties  to  a  proceeding  under  the  act  of  1827 
(section  2267  of  the  code  of  1858).  By  this  section  this  pro- 
ceeding may,  it  ^^  is  true,  be  instituted  by  the  adminis- 
trator; but  precisely  the  same  right  is  given  on  the  part  of 
a  'bona  fide  creditor  whose  debt  remains  unpaid.'  Either 
may  file  his  bill  or  petition  in  the  courts  having  jurisdic- 
tion, have  an  account  of  the  debts  due,  and  a  sale  of  the  land 
for  their  payment,  when  they  are  shown  to  exist  as  required 
by  the  statutes.  We  can  see  no  possible  difficulty  in  the  v.-ay 
of  these  creditors,  had  they  chosen  thus  to  proceed.  There 
might  have  been  the  same  proceeding,  in  substance,  as  the 
one  now  before  the  court,  and  there  w^as  no  legal  obstacle  to 
such  a  proceeding.  The  fact  that  the  widow  and  adminis- 
tratrix had  purchased  the  lands  might  have  been  alleged, 
precisely  as  here,  and  she  have  been  made  party  by  publica- 
tion. The  court,  having  the  property  under  its  jurisdic- 
tion and  control,  could  have  effectuated  a  decree  against  it, 
and  thus,  if  these  creditors  had  the  rights  now  claimed,  they 
could  have  been  made  good  and  effectual  for  the  satisfaction 

of  their  debts The  principle  we  decide  is  that  where 

the  party  had  his  remedy  complete  and  unaffected  by  the 
absence  of  the  administrator  or  defendant,  then  such  absence 
has  not  affected  his  right  to  sue,  and  is  therefore  not  wdthin 
the  purpose  of  the  act  of  1865,  preventing  the  lapse  of  time 
effectuating  the  bar  of  the  statute  during  the  absence  of  a 
party  to  be  sued." 

It  was  accordingly  held  that  the  bar  was  complete,  more 
than  three  years  having  elapsed  between  the  death  of  the 
deceased  and  the  filing  of  the  bill. 

The  foregoing  case  was  reaffirmed  in  the  latest  case  ^^ 
we  have  upon  the  subject :  Turcott  v.  Yazoo  &  U.  V.  R.  R., 
101  Tenn.  102,  70  Am.  St.  Rep.  661,  45  S.  W.  1067,  40  L. 
R.  A.  768.  The  facts  of  that  case  were  in  substance  that  a 
person  who  had  been  injured  in  the  shops  of  the  railroad  com- 
pany in  Vicksburg,  Mississippi,  a  year  and  a  half  before 
the  action  was  brought  in  Shelby  county,  this  state,  was  met, 
when  he  did  bring  suit,  by  a  plea  of  the  statute  of  limita- 
tions of  one  year  applicable  to  that  subject.  He  endeavored 
to  escape  the  operation  of  the  statute  by  the  fact  that  the 
railroad  company  was  a  nonresident  corporation,  and  had 
never  complied  with  our  statutes  regulating  the  entry  of 
foreign  corporations  into  this  state,  concerning  the  registra- 
tion of  their  charters,  etc.  It  was  shown  that,  although  the 
company  had  not  so  complied,  it  had  been  doing  business  in 
Shelby  county  for  many  years,  and  had  a  regular  corps  of 
agents  for  the  purpose.  The  court  held  that,  although  there 
had  been  no  compliance  with  the  statutes  above  referred  to 
concerning  foreign  corporations,  yet  the  company  was  all 
the  time  liable  to  suit,  since  it  actually  had  agents  within 
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the  state  and  was  doing  business  here.  It  was  further  held 
that,  being  so  liable,  the  action  could  have  been  brought  at 
any  time  within  the  one-year  term,  and  not  having  been 
brought,  the  plaintiff  in  that  case  was  barred.  The  same 
principle  was  reaffirmed  as  late  as  1904  in  the  case  of 
Green  v.  Snyder,  114  Tenn.  84,  84  S.  W.  808. 

We  have  four  other  cases  in  this  state;  but  three  of  them 
(Ridge  V.  Cowlev,  6  Lea,  166;  Barbour  v.  Irwin,  ^^  14  Lea, 
716;  Kempe  v.  Rader,  86  tenn.  189,  6  S.  W.  126)  have  no 
bearing  upon  the  special  phase  of  the  question  we  now  have 
before  us.  There  is  another  case  (Carlin  v.  Wallace,  13  Lea, 
571)  that  does  have  such  bearing,  though  perhaps  not  in  a 
direct  way.  In  that  case  it  appeared  that  Carlin  had  previ- 
ously bought  from  Wallace,  a  resident  of  Georgia,  a  lot  in 
the  city  of  Chattanooga  by  title  bond.  He  paid  part  upon 
the  property,  and  failing  to  pay  the  rest  of  the  purchase 
mone,y,  a  suit  was  brought  against  him,  and  the  lot  sold 
therefor,  and  purchased  by  Carlin  at  the  master's  sale.  He 
stated  in  his  bill  that  when  he  made  a  certain  payment  there 
was  an  agreement  between  Wallace  and  himself  that,  if  any 
mistake  in  calculation  had  been  made,  Wallace  would  return 
the  difference,  and  that  in  fact  a  mistake  of  a  certain  sum 
was  made,  for  which  Wallace  was  indebted  to  him.  The  bill 
also  alleged  that  Carlin  had  now  paid  for  the  land,  and  that 
he  was  entitled  to  a  deed  from  Wallace,  with  covenants  of 
warranty.  He  attached  some  other  property  that  Wallace 
had  in  Chattanooga  to  make  good  the  claim  set  forth  in  the 
'.  bill.  More  than  six  years,  the  limitation  period,  had  expired 
when  the  bill  was  filed,  and  the  statute  of  limitations  was 
accordingly  pleaded  by  Wallace.  The  court  held  in  that 
case  that  no  time  had  commenced  to  run  against  the  com- 
plainant, although  he  might  at  any  time  within  the  six  years, 
have  commenced  his  action  in  the  form  of  an  attachment 
proceeding,  as  was  finally  done. 

A  distinction  is  to  be  taken  between  a  suit  by  attachment 
***  and  one  of  the  kind  we  have  now  before  the  court,  or 
one  such  as  was  the  subject  of  the  opinion  in  Taylor  v.  Mc- 
Gill,  6  Lea,  294,  because,  in  attachment  cases,  complete  relief 
cannot  be  given,  inasmuch  as,  if  any  balance  be  due  upon 
the  debt  after  the  exhaustion  of  the  property  attached,  there 
can  be  no  personal  judgment  rendered  therefor,  while  in  the 
kind  of  case  we  now  have  before  us  there  is  no  necessity 
for  personal  judgment.  However,  the  case  of  Carlin  v. 
Wallace,  13  Lea,  571,  was,  in  effect,  overruled  in  an  oral 
opinion  delivered  in  a  recent  case  at  Knoxville:  Templeton 
v.  British  Assn. 

In  the  kind  of  case  we  now  have  before  us,  complete  relief 
could  be  given  without  personal  service  of  process.  It  is  a 
real  action  brought  in  the  county  where  the  land  lies,  and 
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the  parties  interested  may  be  made  parties  to  the  suit  by 
publication:  Ray  v.  Haag,  1  Tenn.  Ch.  App.  249, 

It  has  been  the  constant  practice  in  this  state  to  proceed 
in  real  actions  in  the  manner  stated,  when  no  personal  service 
could  be  had  upon  the  persons  against  whom  the  relief  was 
sought.  To  hold  differently  now  would  probably  shake 
many  titles.  The  doctrine  of  Taylor  v.  McGill,  6  Lea,  294, 
has  become  a  rule  of  property. 

We  shall  not  refer  especially  to  any  of  the  authorities 
cited  from  other  states  construing  similar  statutes  differently 
from  the  rule  laid  down  in  Taylor  v.  McGill,  6  Lea,  294.  We 
may  say,  however,  that  we  are  much  less  concerned  over  a 
difference  in  the  construction  of  statutes  than  we  would  be 
if  the  weight  of  authority  should  be  found  ^^  against  us  on 
the  announcement  of  a  common-law  rule. 

The  reason  assigned  in  the  authorities  construing  the  stat- 
utes of  other  states  upon  this  subject  is  that,  where  the 
legislature  makes  no  exception  to  generality  of  an  act,  the 
courts  can  make  none  by  construction. 

This  was  the  argument  used  in  the  earlier  cases  in  this 
state,  when  the  principle  was  struggling  for  recognition  in 
equity  that  the  statutory  limitation  would  not  run  during 
the  time  when  the  cause  of  action  had  been  fraudulently  con- 
cealed. The  operation  of  the  principle  was  for  a  time  stayed 
thereby,  but  it  triumphed  in  subsequent  cases.  The  same 
suggestion  was  made  from  time  to  time  when  the  question 
arose  whether  a  statute  could  operate  when  the  courts  were 
closed  during  the  Civil  War,  when  no  action  could  be  brought. 
After  the  expression  of  some  doubt  upon  the  point  in  one  or 
two  cases,  and  the  decision  of  these  cases  upon  other  grounds, 
the  court  finally  decided  that  the  exception  did  exist:  Yancy 
V.  Yancy,  5  Heisk.  353,  13  Am.  Rep.  5 ;  Peak  v.  Buck,  3  Baxt. 
71.  So  it  has  been  held  that,  although  the  law  requires  that  a 
widow  shall  dissent  from  her  husband's  will  within  one  year 
after  the  testator's  death  or  otherv\use  be  bound  by  it,  and  no 
exception  is  made  in  the  statute  in  favor  of  one  who  has  been 
prevented  by  fraud  of  the  executor  or  of  others  interested 
in  the  estate  from  making  her  election,  yet  it  has  been  held 
in  equity  that  an  exception  exists  in  favor  of  such  person: 
Smart  v.  Waterhouse,  10  Yerg.  94;  Morrow  v.  Morrow,  3 
Tenn.  Ch.  532.  It  also  has  been  held  ®^  that  although  the 
statute  upon  that  subject  makes  no  reservation  in  favor  of 
persons  who  have  been  prevented  by  mental  incompetency, 
yet  in  equity  the  statute  would  be  so  construed  as  to  permit 
the  dissent,  notwithstanding  the  time  had  elapsed :  Wright  v. 
West  &  Wright,  2  Lea,  78,  31  Am.  Rep.  586.  This  court  has 
held,  and  many  other  courts,  and  the  doctrine  is  a  general 
one,  that  statutes  are  to  be  construed  under  the  rule  on  which 
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this  court  acted  in  Taylor  v.  McGill,  6  Lea,  294.  Indeed,  it 
is  difficult  to  think  of  a  statute  which  may  not  be  subjected  to 
such  construction :  Rose  v.  "Wortham,  95  Tenn.  505,  32  S.  W. 
458,  30  L.  R.  A.  609  et  seq.,  and  cases  cited ;  I\Iaxev  v.  Powers, 
117  Tenn.  381,  101  S.  W.  181;  Wright  v.  Cunningham,  115 
Tenn.  445,  91  S.  W.  293;  Miller  v.  Wolfe,  115  Tenn.  234,  89 
S.  W.  398 ;  Harmblen  County  v.  Cain,  115  Tenn.  279.  89  S. 
W.  103 ;  Nichols  &  Shepherd  Co.  v.  Loyd,  111  Tenn.  145,  76 
S.  W.  911 ;  Hardin  v.  Hassell,  118  Tenn.  143,  100  S.  AV.  720. 

2.  The  next  contention  offered  by  complainant  is  that  the 
cause  of  action  was  fraudulently  concealed  from  the  com- 
plainant until  1908,  when  her  suit  was  brought.  In  response 
to  this  point  it  is  insisted  by  the  defendant  that,  even  assuming 
that  there  was  a  fraudulent  concealment,  there  is  no  case  in 
this  state  which  holds  that  this  w^ould  prevent  the  running  of 
the  statute.  In  our  early  cases  there  appeared  to  have  been 
considerable  doubt  upon  this  point.  The  rule  was  clearly 
announced  in  Shelby's  Heirs  v.  Shelby,  Cooke,  179,  ^"^  5  Am. 
Dec.  686,  but  reserved  in  the  later  case  of  Porter's  Lessee  v. 
Cocke,  Peck,  30,  but  seems  to  have  been  conceded  in  Reeves 
V.  Dougherty,  7  Yerg.  222,  27  Am.  Dec.  496,  also  in  Haywood 
v.  Marsh,  6  Yerg.  69,  and  in  Smart  v.  Wateriiouse,  10  Yerg. 
94.  It  was  announced  in  Nicholson  v.  Lauderdale,  3  Humph. 
200;  Haynie  v.  Hall's  Exr.,  5  Humph.  290,  42  Am.  Dec.  427; 
]\rcLain  v.  Ferrell,  1  Swan,  48;  Peak  v.  Buck,  3  Baxt.  71; 
Vance  v.  IMottlev,  92  Tenn.  310,  21  S.  W.  593 ;  Woodfolk  v. 
Marley,  98  Tenn.  467,  40  S.  W.  479. 

It  is  further  insisted  by  the  defendant  that  since  James 
Boro,  the  agent  of  complainant,  had  full  knowledge  of  the 
cause  of  action  as  early  as  1890,  the  complainant  was  affected 
by  this  knowledge,  and  the  statute  began  to  run  from  that 
time.  It  is  contended,  however,  by  the  complainant,  that  the 
knowledge  of  the  agent  would  not  affect  the  principal,  and 
we  are  referred  to  the  case  of  Yarbrough  v.  Newell.  10  Yerg. 
376.  The  cases  we  have  upon  the  subject,  in  addition  to  the 
one  just  referred  to,  are  Duke  v.  Harper,  6  Yerg.  280,  27 
Am.  Dec.  462 ;  Union  Bank  v.  Campbell,  4  Humph.  394 ;  Tagg 
V.  Tennessee  Nat.  Bank,  9  Heisk.  479;  Rhat  v.  Union  Con. 
:\rin.  Co.,  5  Lea,  1;  Memphis  City  Bank  v.  Smith,  110  Tenn. 
337,  75  S.  W.  1065.  These  cases  all  announce  the  rule  that 
the  principal  is  bound  by  the  knowledge  of  his  agent,  in  the 
mind  of  the  agent  at  the  time  he  is  acting  for  the  principal. 
We  are  not  sure  whether  the  cases  in  6  and  10  ®*  Yerger  are 
modified  by  the  latter  cases,  which  state  the  rule  in  broad, 
general  terms;  but,  assuming  that  they  are  not  so  modified, 
still  the  facts  of  the  present  case  bring  it  within  the  general 
rule,  and  not  within  the  exceptions  stated  in  the  two  cases  last 
referred  to.     In  Duke  v.  Harper,  6  Yerg.  280,  the  duty  of 
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the  agent  was  confined  simply  to  the  collection  of  rent.  It 
was  held  that  notice  to  him  by  the  tenant  that  he  disclaimed 
the  title  of  his  landlord  would  not  be  binding  upon  the  land- 
lord, unless  actually  communicated  to  him,  because  the  agent 
had  no  authority  to  enter  upon  the  premises,  or  to  sue  for 
them,  upon  the  disclaimer.  In  Yarborough  v.  Newell,  10 
Yerg.  376,  it  appears  that  Yarborough  had  mortgaged  certain 
property  to  Newell,  and  that  Niblett  subsequently  went  as  his 
agent  and  tendered  a  certain  sum  of  money  in  redemption, 
and  that  Newell  stated  to  Niblett  that,  while  Yarborough  had 
at  one  time  a  right  to  redeem,  the  time  had  expired.  It  did 
not  appear  that  the  agent  informed  his  principal  of  this  fact. 
The  court  held  that  as  Niblett  was  Yarborough 's  agent  only 
to  tender  the  money,  and,  as  he  had  no  authority  to  sue  upon 
failure  to  receive  this  money,  the  notice  was  not  binding  upon 
the  principal.  It  is  doubtful  whether  this  case  does  not  state 
the  rule  too  narrowly.  However,  assuming  that  it  is  a  correct 
statement,  still  it  appears  in  the  present  case  that  James  Boro 
had  full  authorit}'^  from  his  sister  to  act  for  her  to  obtain 
restitution  of  the  land  in  controversy.  We  are  of  the  opinion 
that  under  this  authority,  as  disclosed  in  the  depositions  of 
both  James  ^^  Boro  and  the  complainant,  he  would  have  had 
the  right  to  sue  at  any  time  after  the  matter  was  placed  in 
1  is  hands.  The  right  of  action  was  therefore  barred,  at  all 
events,  at  the  expiration  of  seven  years  from  the  year  1890. 
This  suit  was  not  brought  until  1908,  nearly  eighteen  years 
after  the  suit  could  have  been  brought. 

3.  It  is  also  insisted  by  the  defendant  that,  every  other 
point  aside,  the  bill  must  be  dismissed,  because  the  limitation 
of  seven  years  began  to  run  in  favor  of  Mrs.  Dora  R.  Hidell, 
although  she  was  a  fraudulent  grantee,  from  the  date  of  the 
deed  made  to  her  (which  was,  in  effect,  a  voluntary  convey- 
ance made  by  the  husband  to  his  wife,  although  the  deed  was 
made  directly  by  complainant),  and  that  the  concealment  of 
the  cause  of  action  by  W.  H.  Hidell,  the  husband,  would  not 
stay  the  running  of  the  statute  of  limitations  as  against  the 
said  fraudulent  conveyee,  the  wife.  That  the  statute  of 
limitations  protects  a  fraudulent  vendee  is  clear  under  the 
authorities  (Porter's  Lessee  v.  Cocke,  Peck,  30;  York  v. 
Bright,  4  Humph.  312;  Ramsey  v,  Quillen,  5  Lea,  184;  Mulloy 
v.  Paul,  2  Tenn.  Ch,  156)  ;  and  that  the  concealment  of  the 
cause  of  action  by  the  vendor  or  principal  will  not  prevent  the 
running  of  the  statute  of  limitations  in  favor  of  such  fraudu- 
lent vendee  is  fully  sustained  by  Howell  v.  Thompson,  95 
Tenn.  396,  32  S.  W.  309;  Bates  v.  Preble,  151  U.  S.  149,  162, 
14  Sup.  Ct.  Rep.  277,  38  L.  ed.  106. 

The  question  of  laches  is  discussed  by  both  sides  in  the 
briefs;  but.  as  the  points  already  determined  are  ^****  fully 
decisive  of  the  case,  we  need  not  go  into  this  question. 
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It  results  that  there  is  no  error  in  the  decree  of  the  chan- 
cellor in  dismissing  the  bill,  and  it  must  be  sustained,  with 
costs. 


The  Statute  of  Limitations,  in  Case  of  a  Fraudulent  Concealment  of 
the  cause  of  action,  does  not  begin  to  run  until  the  discovery  of  the 
fraud:  Conditt  v.  Holden,  92  Ark.  618,  ante,  p.  206;  Leslie  v.  Jaquith, 
201  Mass.  242,  131  Am.  St.  Eep.  395. 

A  Statute  of  Limitations  Providing  That  Temporary  Absence  of  a  de- 
fendant from  the  state  shall  not  be  accounted  or  taken  as  a  part  of 
the  time  limit  is  said,  in  Wilson  v.  Daggett,  88  Tex.  375,  53  Am.  St. 
Eep.  766,  to  be  applicable  to  real  as  well  as  to  personal  actions.  Ac- 
cording to  Paine  v.  Dodds,  14  N.  D.  187,  116  Am.  St.  Rep.  674,  an 
action  to  foreclose  a  real  prop€rty  mortgage  is  a  proceeding  in  per- 
sonam and  not  in  rem,  and  within  the  operation  of  a  statute  excepting 
from  the  period  limited  for  commencing  an  action  the  time  during 
which  the  person  against  whom  the  cause  of  action  has  accrued  is 
absent  from  the  state.  In  Turcott  v.  Railroad,  101  Tenn.  102,  70  Am. 
St.  Eep.  661,  it  is  affirmed  that  the  absence  which  will  suspend  the 
running  of  the  statute  is  such  absence  as  prevents  service  of  process. 


FRITZ  V.  SIMS. 

[122  Tenn.  137,  119  S.  W.  63.] 

INJUNCTION — Whether  Lies  Against  Criminal  Prosecution. — 
The  owner  of  a  lake  who  has  been  arrested  by  the  game  warden  for 
alleged  violations  of  the  statute  for  the  protection  of  fish  cannot  have 
an  injunction  against  further  threatened  arrests  and  prosecutions  for 
violations  of  the  law  in  question,      (p.  868.) 

INJUNCTION — Criminal  Prosecution. — A  Court  of  Equity  has 
no  jurisdiction  to  restrain  a  criminal  prosecution,     (p.  868.) 

Randolph  &  Randolph,  for  the  complainant. 
A.  H.  Murray,  for  the  defendant. 

*^s  BEARD,  C.  J.  The  complainant,  claiming  to  be  the 
owner,  by  grants  from  the  state,  of  the  body  of  land  upon 
which  are  the  waters  of  North  Horn  Lake,  as  well  as  the  land 
surrounding  these  waters,  filed  the  bill  in  this  cause,  charging 
that  the  defendant,  who  is  an  assistant  game  warden,  assum- 
ing to  act  under  the  authority  of  chapter  489,  page  1649,  of 
the  session  acts  of  1907,  had  arrested  him  for  alleged  viola- 
tions of  the  terms  of  that  act,  and  was  threatening  him  with 
further  arrests  upon  continued  violation  of  the  same,  and 
asking  that  the  defendant  be  perpetually  enjoined  from  such 
an  interference  with  the  complainant. 

It  will  thus  be  seen  that  the  chief,  and  in  fact  the  only, 
purpose  of  the  complainant,  in  the  institution  of  this  suit, 
was  to  obtain  relief  by  injunction  from  the  annoyance  of 
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further  prosecutions  for  assumed  violations  of  the  act  in 
question.  That  the  chancery  court  is  without  jurisdiction  to 
grant  such  relief,  we  think,  is  well  settled  by  the  authori- 
ties: 2  Story's  Equity  Jurisprudence,  sec.  898;  3  Pomeroy's 
Equity,  sec.  1361,  note ;  22  Cyc.  903 ;  16  Am.  &  Eng.  Ency.  of 
Law,  370.  As  is  said  in  the  text  of  the  work  last  above  cited : 
"At  one  time  the  court  of  chancery  in  England  exercised  a 
jurisdiction  partaking  of  a  criminal  character,  but  it  was  not 
without  objection  and  protest  from  the  commons  and  the 
common-law  court.  It  was  excused,  rather  than  justified, 
because  of  the  inability  of  other  tribunals  to  *^^  maintain 
internal  peace  and  order,  and  because  it  was  exercised  for 
the  defense  of  the  poor  and  helpless.  It  passed  away  when 
the  necessity  of  its  exercise  ceased,  and  the  common-law  tri- 
bunals were  restored  to  power  sufficient  for  the  suppression 
of  violence  and  wrong.  It  is  a  well-settled  rule,  both  in  Eng- 
land and  America,  that  a  court  of  equity  has  no  jurisdiction 
to  interfere  by  injunction  to  restrain  a  criminal  prosecution, 
whether  the  prosecution  be  for  violations  of  statutes  or  for 
an  infraction  of  municipal  ordinances."  In  the  text  of  this 
work  many  illustrations,  taken  from  the  reports  of  the 
supreme  court  of  the  United  States,  as  well  as  the  courts  of 
last  resort  of  many  of  the  states,  and  of  the  English  courts, 
are  given  of  the  application  of  this  rule. 

One  of  the  cases  there  referred  to  is  that  of  Ex  parte 
Sawyer,  124  U.  S.  200,  8  Sup.  Ct.  Rep.  482,  31  L.  ed.  402. 
In  the  opinion  in  that  case  it  is  said  that  "under  the  consti- 
tution and  laws  of  the  United  States  the  distinction  between 
common  law  and  equity,  as  existing  in  England  at  the  time 
of  the  separation  of  the  two  countries,  has  been  maintained, 
although  both  jurisdictions  are  vested  in  the  same  courts. 
....  The  office  and  jurisdiction  of  the  court  of  equity,  unless 
enlarged  by  an  express  statute,  are  limited  to  the  protection 
of  rights  and  property.  It  has  no  jurisdiction  over  the 
prosecution,  the  punishment,  or  the  pardon  of  crimes  or 
misdemeanors,  or  over  the  appointment  or  removal  of  public 
officers.  To  assume  such  a  jurisdiction,  ^^®  or  to  sustain  a 
bill  in  equity  to  restrain  or  relieve  against  proceedings  for 
the  punishment  of  offenses,  ....  is  to  invade  the  domain  of 
the  courts  of  the  common  law."  The  principle  thus  laid  do\\Ti 
is  fortified  by  a  reference  to  many  cases,  which  had  arisen 
l)oth  in  American  and  English  courts.  The  chancellor  evi- 
dently recognized  and  applied  it  in  the  disposition  of  this 
case,  and  his  decree  dismissing  complainant's  bill  is  on  this 
ground  affirmed. 


The  Jurisdiction  of  'Equity  to  Bestrain  or  Interfere  with  criminal 
prosecutions  is  discussed  in  the  note  to  Crighton  v.  Dahmer,  35  Am. 
St.  iiep.  677.  The  general  rule  is  that  courts  of  equity  are  without 
power   to  enjoin   threatened   crimes   or   threatened   criminal    prosccu- 
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tions:  Bryan  v.  Mayor  etc.  of  Birmingham,  154  Ala.  447,  129  Am.  St. 
Rep.  63;  Svlvania  v.  Hilton,  123  Ga.  754,  107  Am.  St.  Rep.  162.  But 
see  Stoneeipher  v.  Kear,  131  Ga.  688,  127  Am.  St.  Rep.  248;  People 
V.  Tool,  35  Colo.  225,  117  Am.  St.  Eep.  198;  Underbill  v.  Murphy,  117 
Ky.  640,  111  Am.  St.  Rep.  262. 


WAGNER  V.  CITIZENS'  BANK  AND  TRUST  COMPANY. 

[122  Tenn.  164,  122  S.  W.  245.] 

BANKRUPTCY — Setoff. — Section  68a  of  tho  Bankruptcy  Act, 

providing  for  setoffs  in  the  case  of  mutual  debts  or  credits,  is  not  in- 
tended to  enlarge  the  doctrine  of  setoff  or  to  enable  one  to  make  a 
setoff  where  the  principles  of  legal  or  equitable  setoff  have  not  pre- 
viously authorized  it.     (p.  873.) 

BANKS. — The  Relation  of  a  Bank  to  a  Depositor  is  that  of 
debtor  and  creditor,  and  the  bank  is  the  debtor  of  the  depositor,  (p. 
873.) 

BANKS — Lien  on  Special  Deposit. — A  Bank  Does  not  have  a 
Lien  on  funds  deposited  for  a  specific  purpose  known  to  the  bank, 
(pp.  873,  875.) 

BANK — Lien  upon  Trust  Deposit. — A  Bank  has  No  Lien  on  or 
right  of  setoff  against  a  deposit  made  in  trust  for  a  specific  purpose 
known  to  it.     (pp.  874,  876.) 

BANK — Setoff  Against  Deposit  for  Distribution  Among  Cred- 
itors.— Where  funds  of  an  insolvent  are  deposited  with  a  bank  for 
pro  rata  distribution  among  all  creditors,  with  the  knowledge  and 
consent  of  the  bank,  the  bank  has  no  right  of  setoff  in  the  funds 
against  the  bankrupt's  indebtedness  to  it.     (pp.  873,  876.) 

BANKRUPTCY — Right  of  Trustee  to  Recover  Deposit.— Where 
money  of  an  insolvent  has  been  deposited  with  a  bank  as  a  special 
fund  for  pro  rata  distribution  among  all  creditors,  with  the  knowl- 
edge and  consent  of  the  bank,  the  trustee  of  the  bankrupt  may  re- 
cover the  fund  and  the  bank  cannot  assert  a  setoff  against  it.  (pp. 
873,  878.) 

White  &  Martin  and  Burkett,  Miller  &  Moore,  for  the  com- 
plainant. 

Pritchard  &  Sizer,  for  the  defendant. 

1^^  McALISTER,  J.  Complainant,  as  trustee  in  bank- 
ruptcy of  the  Wilcox  Furniture  Company,  a  bankrupt  cor- 
poration, filed  the  present  bill  to  recover  the  sum  of  $6,110.98 
alleged  to  be  due  the  bankrupt.  The  bill  alleges  that  at  the 
date  of  the  adjudication  of  bankruptcy  against  said  Wilcox 
Furniture  Company,  and  also  at  the  date  of  the  appointment 
of  the  complainant  as  trustee  in  bankruptcy  of  said  company, 
there  was  on  deposit  in  the  custody  of  the  Citizens'  Bank  and 
Trust  Company  a  fund,  amounting  to  $6,110.98,  belonging  to 
said  Wilcox  Furniture  Company,  and  which  fund  was  a  part 
of  its  assets.     It  is  alleged  that  said  fund  was  impressed  with 
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tlie  character  of  a  trust  fund,  and  was  accumulated  under 
circumstances  ^^"^  which  fixed  upon  defendant  bank  and  trust 
company  the  character  of  trustee  in  relation  to  said  fund.  It 
is  alleged  in  the  bill  that  said  money  was  accumulated  as  the 
result  of  an  agreement  among  the  creditors  of  the  said  bank- 
rupt, including  defendant  bank,  to  the  effect  that  the  assets 
of  the  bankrupt  should  be  collected,  and  the  proceeds  depos- 
ited in  the  defendant  bank,  and  distributed  pro  rata  among 
all  the  creditors.  It  is  alleged  that  at  the  meeting  of  the 
creditors  the  defendant.  Citizens'  Bank  and  Trust  Company, 
was  represented  by  its  president,  G.  N.  Henson,  and  he  con- 
curred in  the  course  then  adopted,  and  agreed  to  act  with 
the  local  creditors  in  pursuing  whatever  plan  might  be  de- 
vised, and  to  share  with  them  pro  rata  in  the  division  of  the 
proceeds  which  might  be  realized  from  the  sale  of  the  assets 
of  the  said  Wilcox  Furniture  Company.  It  is  then  alleged 
that,  after  the  appointment  of  a  temporary  receiver  in  the 
bankruptcy  case,  the  defendant  "set  up  a  claim  to  said  trust 
fund  then  on  deposit  in  the  bank,  and  claimed  the  right  to  set 
off,  as  against  said  fund,  a  large  amount  of  indebtedness 
owing  to  it  from  the  Wileox  Furniture  Company." 

It  is  then  claimed  that,  under  the  facts  set  forth  in  the 
bill,  the  defendant  is  "estopped  from  appropriating  said 
funds  to  its  own  use,  to  the  exclusion  of  other  creditors,  or 
from  setting  up  any  adverse  claim  to  the  said  fund,  or  from 
withholding  the  same  from  your  complainant." 

The  defendant  bank,  in  its  answer,  admitted  that  on 
*^^  the  date  of  the  adjudication  in  bankruptcy  there  was  a 
balance  of  $6,110.98  due  from  it  to  the  bankrupt  on  deposit 
in  its  bank ;  but  it  averred  that  the  bankrupt  was  indebted  to 
the  defendant  by  notes  in  an  amount  exceeding  said  balance, 
and  that  said  credit  balance  in  favor  of  the  bankrupt  was 
applied  pro  tanto  to  the  payment  of  said  notes.  The  bank 
denied  that  it  held  any  trust  fund  belonging  to  the  Wilcox 
Furniture  Company  at  the  time  of  its  adjudication  in  bank- 
ruptcy, or  that  it  was  a  trustee  of  said  bankrupt  with  rela- 
tion to  any  fund.  It  admitted  that  it  had  refused  to  pay 
said  credit  balance  to  complainant,  and  denied  the  allegations 
of  the  bill  asserting  a  right  in  complainant  to  recover  the 
same. 

Proof  was  taken,  and  on  the  hearing  the  chancellor  decreed 
that  the  deposit  account  in  the  defendant  bank  was  impressed 
with  the  character  of  a  trust  fund  for  the  benefit  of  all  the 
creditors  of  the  Wilcox  Furniture  Company,  and  that  defend- 
ant bank  was  estopped  from  appropriating  the  same  to  its  own 
use,  to  the  exclusion  of  the  other  creditors.  He  accordingly 
pronounced  a  decree  in  favor  of  the  complainant  and  against 
the  defendant  bank  for  the  sum  of  $5,810.98,  but  declined  to 
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allow  any  interest  on  the  recovery,  and  adjudged  the  cost 
against  the  complainant. 

The  defendant  bank  appealed,  and  has  assigned  the  follow- 
ing errors: 

1.  That  the  bank  is  clearly  entitled  to  the  right  of  setoff 
claimed  in  its  answer;  and 

i6»  2.  That  the  trustee  in  bankruptcy  has  no  right  to  en- 
force the  alleged  trust  in  behalf  of  the  creditors,  even  if  one 
existed. 

The  material  facts  necessary  to  be  noticed  are  that  in  the 
spring  of  1907  the  Wilcox  Furniture  Company  was  indebted 
to  various  creditors  in  the  sum  of  about  $40,000,  and  had 
also  become  delinquent  in  the  payment  of  its  current  bills. 
The  resident  creditors,  after  securing  inventories  and  exam- 
ining into  the  condition  of  the  company,  extended  to  it  fur- 
ther time  on  its  past  due  indebtedness,  receiving  from  it  notes 
therefor,  and  during  the  summer  of  1907  the  company  suc- 
ceeded in  paying  to  each  of  the  Chattanooga  creditors  about 
twenty-five  per  cent  of  their  respective  claims.  In  the  fall  of 
1907,  on  account  of  the  financial  panic  that  was  then  prevail- 
ing, the  furniture  company  became  still  further  embarrassed, 
and  about  October  1st  the  local  creditors  of  the  concern  had 
another  meeting  in  the  city  of  Chattanooga,  and,  after  con- 
ferring with  the  officers  of  the  company,  determined,  with 
their  consent,  to  convert  the  assets  of  the  furniture  company 
into  cash,  which  should  be  deposited  in  the  defendant  bank, 
and  only  so  much  thereof  used  as  might  be  necessary  to  defray 
current  expenses  and  satisfy  the  claims  of  persistent  creditors, 
and  the  surplus,  after  the  accumulation  of  sufficient  funds, 
should  be  divided  pro  rata  among  all  the  creditors,  both  local 
and  foreign.  A  committee  of  three  was  appointed  to  repre- 
sent the  interests  of  all  the  creditors,  and  especially  to  see 
that  the  policy  adopted  by  the  ^"^^  meeting  should  be  faith- 
fully executed.  It  was  also  determined  at  the  said  meeting 
that  the  committee  so  selected  should  appoint  a  competent 
bookkeeper,  by  and  with  the  consent  of  the  Wilcox  Furniture 
Compan}^  who  should  be  placed  in  the  office  of  that  company 
to  represent  the  interests  of  the  creditors,  but  who  at  the 
same  time  should  be  on  the  payroll  of  the  furniture  company. 
It  should  be  stated  that  the  defendant  bank,  as  a  creditor  of 
the  furniture  company,  was  represented  at  said  meeting  by 
its  president.  At  a  subsequent  meeting  a  rule  was  adopted, 
with  the  consent  of  the  defendant  bank,  whereby  all  the  checks 
drawn  by  the  president  of  the  Wilcox  Furniture  Company 
against  its  bank  deposit  should  be  countersigned  by  the  repre- 
sentative of  the  creditors'  committee,  and  without  such  signa- 
ture should  not  be  honored  by  the  bank. 

The  clear  weight  of  the  proof  is  that  Mr,  G.  N.  Henson, 
president    of    the    Citizens'    Bank  and  Trust  Company,  at- 
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tended  a  number  of  meetings  held  by  the  creditors  of  the 
Wilcox  Furniture  Company  and  definitely  agreed  to  the 
policy  adopted  by  the  committee  of  husbanding  the  resources 
of  the  furniture  company,  which  should  be  deposited  in  the 
defendant  bank,  and  after  a  sufficient  accumulation  the  fund 
should  be  divided  pro  rata  among  all  the  creditors  of  the 
furniture  company.  We  cannot,  of  course,  undertake  to 
detail  the  testimony  establishing  this  proposition,  and  can 
only  state  our  conclusion  as  to  the  weight  of  the  testimony 
from  an  examination  of  the  record.  We  think  it  undeniable 
on  ^''^  this  record  that  the  Wilcox  Furniture  Company  was 
insolvent,  at  least  from  the  date  of  the  appointment  of  J.  L. 
Morrison  as  the  representative  of  the  committee,  and  that  this 
fact  Vv-as  known  to  the  bank.  The  fact  is  the  Wilcox  Furni- 
ture Company  was  unable  to  meet  its  obligations  as  they 
matured  in  the  usual  course  of  business  during  the  spring, 
summer  and  fall  of  1907.  The  proof  shows  that  J.  L.  Morri- 
son, the  representative  of  the  creditors'  committee,  prepared 
weekly  financial  reports  of  the  condition  of  the  furniture  com- 
pany, which  he  submitted  to  the  creditors'  committee.  These 
reports  commenced  November  21,  1907,  and  continued  down 
to  the  close  of  the  week  ending  January  4,  1908.  Mr.  ]\Iorri- 
son  testifies  that  he  kept  Mr.  Henson  advised  daily  as  to  the 
condition  of  its  affairs,  and  that  Mr.  Henson  approved  of  the 
policy  of  the  committee.  The  trustee  in  bankruptcy  testified 
that  claims  amounting  to  $33,718.90  had  been  proven  against 
the  bankrupt  mercantile  corporation.  He  further  testified 
that  all  the  assets  of  the  furniture  company  had  been  dis- 
posed of,  and  the  entire  amount  that  came  into  his  hands  was 
$9,941.02.  It  appears  that  the  furniture  company  was  in- 
debted to  the  defendant  bank,  when  the  bankruptcy  proceed- 
ings were  commenced,  in  the  sum  of  $7,363,  and  that  after  the 
present  suit  was  commenced  the  defendant  bank  applied  the 
sum  of  $6,110.98,  standing  to  the  credit  of  the  furniture  com- 
pany on  the  books  of  the  bank  at  the  close  of  banking  hours 
on  January  17,  1908,  to  the  indebtedness  of  the  Wilcox  Furni- 
ture ^'^  Company,  leaving  the  sum  of  $1,252.50  as  the 
balance  due  the  bank,  which  it  filed  as  a  claim  against  the 
bankrupt.  It  appears  that  on  January  7,  1908,  the  cash  bal- 
ance standing  to  the  credit  of  the  Wilcox  Furniture  Company 
in  the  Citizens'  Bank  and  Trust  Company  was  only  $217.17. 
It  appears  that  the  receipts  from  the  total  sales  of  the  business 
conducted  in  the  usual  manner  were  not  more  than  sufficient 
to  defray  the  current  expenses.  The  creditors  of  the  com- 
pany were  becoming  impatient,  and  some  were  threatening 
litigation.  In  this  crisis  the  creditors'  committee  determined 
to  throw  the  stock  of  goods  on  the  market  and  dispose  of  them 
at  auction  sale.  This  mode  of  converting  the  stock  of  the 
company  into  cash  was  approved  by  the  creditors,  including 
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the  defendant  bank.  Accordingly,  auction  sales  were  com- 
menced on  January  8th,  and  were  continued  from  day  to 
day  until  January  11th,  when  certain  nonresident  creditors 
of  the  Wilcox  Furniture  Company  filed  a  petition  of  involun- 
tary bankruptcy  against  it.  At  this  date  there  was  on  deposit 
in  the  defendant  bank  the  sum  of  $4,761.25,  which  had  been 
accumulated  as  the  result  of  the  first  three  days  of  the  auction 
sale.  Application  was  made  to  the  trustee  in  bankruptcy  to 
allow  the  sales  to  continue,  and  under  an  arrangement  with 
the  trustee  the  sales  were  continued  for  two  or  three  days 
after  the  petition  in  bankruptcy  was  filed.  The  sum  of 
$2,301.72  was  realized  from  the  auction  sales  after  the  petition 
in  bankruptcy  was  filed.  We  find  from  the  proof  that  the 
fund  which  ^''^  the  bank  is  now  seeking  to  set  off  against 
the  indebtedness  due  it  from  the  furniture  company  was  ac- 
cumulated as  the  result  of  the  auction  sales,  and  that  it  was 
understood  by  the  defendant  bank  that  this  fund  was  being 
deposited  with  it  as  a  special  fund  for  pro  rata  distribution 
among  all  the  creditors  of  the  Wilcox  Furniture  Company. 

The  defendant  bank  bases  its  right  to  a  setoff  on  section  68a 
of  the  bankruptcy  act  of  1898  (Act  July  1,  1898,  c.  541,  30 
Stat.  565  [U.  S.  Comp.  Stats.  1901,  p.  3450]),  as  follows:  "In 
all  cases  of  mutual  debts  or  mutual  credits  between  the  estate 
of  a  bankrupt  and  a  creditor,  the  account  shall  be  stated  and 
one  debt  shall  be  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid." 

In  the  case  of  New  York  Co.  Nat.  Bank  v.  Massey,  192  IT. 
S.  138,  24  Sup.  Ct.  Rep.  199,  48  L.  ed.  380,  the  supreme  court 
of  the  United  States,  in  dealing  with  the  clause  just  men- 
tioned, says:  "Section  68a  of  the  bankruptcy  act  of  1898  is 
almost  a  literal  reproduction  of  section  20  of  the  act  of  1867." 

In  Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  ed.  731,  in  constru- 
ing section  20  of  the  act  of  1867  (Act  March  2,  1867,  14  Stat. 
526,  c.  176),  the  court  said  as  follows:  "This  section  was  not 
intended  to  enlarge  the  doctrine  of  setoff,  or  to  enable  a  party 
to  make  a  setoff  in  cases  where  the  principles  of  legal  or 
equitable  setoff  did  not  previously  authorize  it." 

174  .rpj^g  general  rule  is  that  the  relation  of  the  bank  to  the 
depositor  is  that  of  debtor  and  creditor,  and  the  bank  is  the 
debtor  of  the  depositor:  Harris  v.  Second  Nat.  Bank,  110 
Tenn.  239,  75  S.  W.  1053. 

"The  bank  holds  a  lien  on  the  deposits  in  its  hands  to  secure 
the  repayment  of  the  depositor's  indebtedness,  and  may  en- 
force that  lien  as  the  debts  mature  by  applying  the  debtor's 
deposits  upon  them,  thus  setting  the  two  off  against  each 
other":  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  835. 

It  is  also  stated:  "The  right  of  the  bank  to  apply  deposits 
to  the  extinguishment  of  the  depositor's  indebtedness  as  it 
matures  grows  out  of  the  doctrine  that  relationship  between 
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the  bank  and  the  depositor  is  that  of  debtor  and  creditor" :  3 
Am.  &  Eng.  Eney.  of  Law,  2d  ed.,  p.  835. 

But  it  is  well  settled  that  a  bank  does  not  have  * '  a  lien  upon 
special  deposits  or  moneys  deposited  for  a  specific  purpose, 
as  for  collateral  security  or  for  the  payment  of  a  particular 
debt":  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  837,  and  cases 
cited. 

Again  it  is  said :  *  *  The  proposition  that  there  is  no  right  of 
setoff  against  a  trust  deposit,  nor  any  lien  for  the  trustee's 
personal  debts,  is  axiomatic":  3  Am,  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  837,  and  cases  cited. 

In  State  v.  Corning  State  Sav.  Bank,  128  Iowa,  597,  105  N. 
W.  159,  it  is  said:  ^''^  "Where  a  bank,  which  was  a  creditor 
of  an  insolvent  estate,  received  a  deposit  of  funds  from  the 
receiver,  it  could  not  apply  such  funds  on  its  claims,  nor  plead 
such  claims  as  an  offset  against  the  deposit." 

In  State  Bank  v.  McCabe,  135  Mich.  479,  98  N.  W.  20,  it 
is  said:  "Where  the  bank  deals  with  a  depositor  as  trustee, 
and  recognizes  funds  standing  in  his  name  as  trust  funds, 
Ivuowing  them  to  be  such,  it  cannot  appropriate  them  to  the 
pa^Tnent  of  the  trustee 's  individual  indebtedness  to  the  bank. ' ' 

This  question  arose  in  Re  Davis  (D.  C),  119  Fed.  950, 
wherein  an  insolvent  partnership  sold  its  stock  of  goods,  and, 
by  its  direction,  the  purchaser  deposited  its  price  in  the  bank, 
taking  a  receipt  therefor,  showing  that  the  money  was  to  be 
pro-rated  among  the  several  creditors  of  the  firm  as  their  in- 
terests might  appear.  Subsequently,  on  petition  of  creditors, 
the  partnership  was  adjudicated  an  involuntary  bankrupt. 
After  said  adjudication,  the  bank  undertook  to  apply  the 
money  so  deposited  on  certain  notes  of  the  firm  held  by  it  and 
another  creditor,  without  the  consent  of  the  depositor  or  the 
bankrupt,  and  to  refuse  the  demands  of  the  trustee  therefor. 
Held,  that  the  bank  held  the  deposit  in  a  fiduciary  capacity 
as  a  trust  fund,  which  precluded  it  from  asserting  an  adverse 
claim  thereto  after  the  bankruptcy  as  against  the  trustee. 

Among  other  things,  the  court  said:  "Upon  the  merits  of 
the  controversy,  would  the  bank  ^''^  be  in  position  to  success- 
fully contest  the  right  of  the  trustee  to  the  money?  Its 
ability  to  do  so  would  depend  upon  its  right  to  apply  the 
fund  to  its  own  use.  While  a  general  deposit  by  a  merchant 
of  money  in  a  bank  creates  the  relation  of  debtor  and  creditor, 
and  authorizes  the  bank  to  use  the  money  as  its  own,  such 
result  does  not  obtain  when  the  deposit  is  made  for  a  special 
purpose,  as,  for  example,  to  be  paid  to  creditors,  as  was  the 
case  here." 

In  Wilson  v.  Dawson,  52  Ind.  515,  it  was  said:  "It  is  a 
general  rule  that  funds  deposited  in  bank  for  a  special  pur- 
pose, Imown  to  the  bank,  cannot  be  withheld  from  that  pur- 
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pose,  to  the  end  that  they  may  be  set  off  by  the  bank  against 
a  debt  due  to  it  from  the  depositor," 

In  LjTiam  v.  National  Bank,  98  Me.  448,  57  Atl.  799,  it 
appeared  that:  "In  June,  1902,  the  Standard  Granite  Com- 
pany sent  to  each  of  its  creditors,  including  the  Belfast 
National  Bank,  a  circular  letter  stating  that  it  was  unable  to 
meet  its  obligations.  A  few  days  later  in  the  same  month  it 
called  a  meeting  of  its  creditors,  at  which  meeting  the  Bel- 
fast National  Bank  was  represented  by  one  of  its  directors. 
At  this  meeting  a  committee  of  three  creditors  was  appointed, 
with  instructions  to  secure,  if  possible,  the  discharge  of  cer- 
tain attachments  which  had  been  placed  upon  the  property 
of  the  granite  company.  On  September  4th  following,  the 
directors  ^'^''  of  the  granite  company  passed  a  resolution,  ad- 
mitting the  inability  of  the  company  to  pay  its  debts,  and  its 
willingness  to  be  adjudged  a  bankrupt  on  that  ground.  On 
the  day  following  the  granite  company  sent  to  the  Belfast 
National  Bank  a  deposit  of  $800.  At  that  time  the  granite 
company  had  a  balance  of  $1.04  standing  to  its  credit  on  the 
books  of  the  Belfast  National  Bank,  The  intention  of  the 
Standard  Granite  Company  in  making  this  deposit  of  $800 
was  that  it  should  be  held  by  the  bank  until  a  trustee  in  bank- 
ruptcy for  the  granite  company  should  be  appointed ;,  but  no 
notice  of  such  intention  was  given  to  the  bank,  and  the  deposit 
was  credited  to  the  account  of  the  granite  company  and  added 
to  the  balance  of  $1.04  then  standing  on  the  books  of  the 
company. 

"At  the  time  this  deposit  was  made  the  granite  company 
was  indebted  to  the  bank  to  the  amount  of  several  thousand 
dollars.  On  the  day  following  the  making  of  this  deposit  of 
$800,  a  petition  in  bankruptcy  was  filed  against  the  granite 
company,  and  it  was  duly  adjudged  a  bankrupt,  and  one 
Lynam  was  appointed  and  qualified  as  its  trustee  in  bank- 
ruptcy. Said  trustee  made  a  demand  on  the  bank  for  the 
$800,  which  demand  was  refused,  the  bank  claiming  that  it 
would  offset  the  deposit  on  the  past  due  notes  of  the  granite 
company. 

"For  some  time  past,  all  the  efforts  of  the  granite  com- 
pany ....  and  that  of  its  creditors  had  been  to  obtain  a  dis- 
tribution of  its  assets  equitably,  and  to  that  end  the  first  at- 
tempt was  to  discharge  the  attachments,  ^"^^  Honest  dealing 
on  the  part  of  the  granite  company,  which  is  to  be  presumed, 
required  that  all  of  its  assets  should  be  husbanded  for  the 
benefit  of  all  of  its  creditors.  Pending  the  effort  to  obtain 
an  assignment  or  adjudication  of  bankruptcy,  it  ha.d  $800  in 
money,  which  it  intended  to  retain,  and  ought  to  retain,  as 
part  of  its  general  assets.  As  some  time  would  elapse  before 
it  could  be  thus  administered,  it  was  deposited  in  the  bank, 
really  for  safekeeping.     All  these  facts  were  well  known  to 
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the  bank  when  it  received  the  deposit.  It  knew  it  was  not 
intended  as  a  payment,  and  did  not  treat  it  as  such.  The 
Dank  could  not  fail  to  understand  that  it  was  intended  that 
this  money  should  be  added  to  the  other  assets  for  the  gen- 
eral benefit  as  it  equitably  ought  to  be.  It  certainly  under- 
stood that  the  granite  company,  under  the  then  existing  cir- 
cumstances, would  not  voluntarily  subject  this  portion  of  its 
assets  to  a  setoff  by  the  bank,  to  the  injury  of  other  creditors, 

'  *  Upon  consideration  of  all  the  circumstances,  and  the  situa- 
tion of  the  parties,  we  think  it  a  fair  inference  that  the  bank 
understood  that  the  deposit  was  intended  only  for  safekeep- 
ing, to  be  ultimately  appropriated  for  the  benefit  of  all  the 
creditors  of  the  granite  company,  and  that  in  fact  it  was  a 
deposit  in  trust  for  that  purpose.  And  it  being  charged  \vith 
such  trust,  the  plaintiff,  as  trustee  in  bankruptcy,  is  entitled 
to  recover." 

We  are  of  opinion  that  these  authorities  are  applicable  in 
the  present  instance.  It  distinctly  appears  ^"^^  on  this  rec- 
ord that  the  funds  accumulated  in  the  defendant  bank  were 
deposited  for  a  special  purpose,  with  the  knowledge  and  con- 
sent of  the  president  of  the  bank;  that  the  funds  could  not 
be  checked  out  by  the  president  of  the  furniture  company 
without  the  signature  of  J.  L.  Morrison,  representative  of  the 
creditors'  committee.  The  fund  thereby  became  a  trust  de- 
posit for  specific  purposes,  with  the  knowledge  and  consent 
of  the  bank,  and  the  latter  had  no  right  of  setoff  in  said  fund 
against  the  bankrupt's  indebtedness  to  the  bank. 

Counsel  for  the  bank  relies  on  several  cases  as  announcing 
a  contrary  doctrine,  namely;  New  York  County  Bank  v.  Mas- 
sey.  192  U.  S.  138,  24  Sup.  Ct.  Rep.  199,  48  L.  ed.  380 ;  Clark 
V.  Northampton  Nat.  Bank,  160  INIass.  26,  35  N.  E.  108 ;  Lowell 
V.  International  Trust  Co.,  158  Fed.  781,  86  C.  C.  A.  137. 

In  New  York  Co.  Bank  v.  Massey,  192  U.  S.  138,  24  Sup. 
Ct.  Rep.  199,  48  L.  ed.  380,  the  court  said:  **It  cannot  be 
doubted  that,  except  under  special  circumstances,  or  where 
there  is  a  statute  to  the  contrary,  a  deposit  of  money  upon 
general  account  with  a  bank  creates  the  relation  of  debtor  and 
creditor.  The  money  deposited  becomes  part  of  the  general 
funds  of  the  bank,  to  be  dealt  with  by  it  as  other  moneys,  to 
be  loaned  to  customers  and  parted  with  at  the  will  of  the 
bank,  and  the  right  of  the  depositor  is  to  have  this  debt  repaid 
in  whole  or  in  part  by  honoring  checks  drawn  against  the  de- 
posits. It  creates  an  ordinary  debt,  not  a  privilege  or  right 
of  a  fiduciary  character." 

*^®  But  in  that  case  the  facts  did  not  show  a  deposit  for  a 
special  purpose,  with  the  knowledge  and  consent  of  the  bank, 
but  only  a  deposit  in  the  ordinary  course  of  business.  In 
such  a  case  the  authorities  are  uniform  that  the  bank  has  the 
right  to  set  off  its  notes  against  the  deposits. 
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In  Clark  v.  Northampton  National  Bank,  160  Mass.  26,  35 
N.  E.  108,  the  case  seems  to  have  turned  on  a  finding  of 
fact  by  the  lower  court.  The  court  said  as  follows:  "The 
amount  of  the  notes  is  to  be  set  off  against  the  balance  due  on 
account  of  the  deposits  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  unless  the  deposits  made  after 
]\Iarch  8,  1892,  are  to  be  construed  as  made  with  a  view  to 
give  a  preference  or  to  effect  a  fraudulent  transfer  of  prop- 
erty, contrary  to  the  statute  relating  to  insolvency,  or  as  made 
upon  a  trust  for  the  creditors.  Whether  these  deposits  were 
made  in  violation  of  either  section  96  or  section  98  of  chapter 
157  of  the  Public  Statutes  was  a  question  of  fact,  and  the 
court,  trying  the  case  without  a  jury,  has  found  that  they 
Avere  not  so  made.  On  the  facts  found  by  the  court,  the  rul- 
ings on  this  part  of  the  case  were  right. 

"We  are  not  certain  that  the  exceptions  set  out  all  the  evi- 
dence. Enough,  however,  is  recited  to  show  that  the  plain- 
tiff had  some  ground  to  contend  that  after  March  8th  the 
bank  knew  that  the  business  of  the  Florence  Tack  Company 
was  being  carried  on  with  a  view  of  converting  its  assets  into 
cash  for  the  benefit  of  ^^^  its  creditors,  and  that  the  com- 
pany must  either  effect  a  compromise  with  its  creditors  or  go 
into  insolvency.  The  money  received  after  March  8th  ought, 
perhaps,  to  have  been  specially  deposited;  but  this  was  not 
done,  and  the  account  of  the  tack  company  with  the  bank 
continued  unchanged  in  form.  There  is  evidence  that  the  de- 
fendant's cashier  understood  that,  after  March  8th,  checks 
were  to  be  drawn  only  to  'pay  the  help'  of  the  company;  but 
there  is  also  evidence  that  checks  were  in  fact  drawn  for 
other  purposes  and  were  paid.  There  appears  to  be  no  doubt 
that  the  officers  of  the  bank  knew  of  the  insolvency  of  the 
company  on  March  8th.  Still,  it  is  a  question  of  fact  whether 
the  transactions  between  the  company  and  the  bank  after 
March  8th  were  had  under  an  implied  contract  or  understand- 
ing on  the  part  of  both  parties  dift'erent  from  that  which 
existed  before.  The  [lower]  court  has  in  effect  found  that 
after  March  8th  the  money  continued  to  be  deposited  and  the 
checks  to  be  drawn  on  the  same  understanding  as  that  which 
existed  before  that  time;  that  is,  upon  the  understanding  that 
the  relation  of  the  parties  continued  to  be  the  ordinary  one 
of  a  depositor  with  a  bank  of  discount  and  deposit.  We  can- 
not say,  as  a  matter  of  law,  that  this  finding  was  wrong.  It 
was  for  the  court  below  to  draw  the  proper  inferences  of  fact, 
and  tlie  exceptions  disclose  no  errors  of  law." 

In  Lowell  v.  International  Trust  Co.,  158  Fed.  781,  86  C. 
C.  A.  137,  it  was  said:  "Portions  of  the  propositions  sub- 
mitted to  iLS  by  the  ^'^^  trustee  allege  that  the  bankrupt  had 
been  insolvent  for  a  considerable  time,  and  that  during  that 
period  it  had  been  struggling  along  with  its  business,  with 
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some  support  from  its  creditors,  and  with  an  understanding 
between  the  International  Trust  Company  and  some  other 
creditors,  by  virtue  of  which  all  of  them,  including  the  In- 
ternational Trust  Company,  should  receive  certain  pro  rata 
benefits  out  of  whatever  funds  might  com«  from  the  Thomas 
and  Pike  Coal  Company.  Therefore,  it  is  claimed  that  the 
funds  now  sued  for  are  held  by  the  International  Trust  Com- 
pany in  a  quasi  trust,  enforceable  by  the  trustee. ' ' 

The  court  held:  "A  trustee  in  bankruptcy  has  no  interest, 
which  he  can  enforce  for  the  benefit  of  the  general  creditors, 
in  an  arrangement  between  the  bankrupt  and  certain  cred- 
itors, by  which  money  deposited  with  one,  which  was  a  bank, 
was  to  be  held  in  trust  and  distributed  pro  rata  between  them, 
and  which  was  not  prohibited  by  the  bankruptcy  statute." 

The  facts  appearing  in  Lowell  v.  International  Trust  Co. 
are  very  different  from  the  facts  presented  on  the  present 
record.  There  the  trustee  was  seeking  to  enforce  a  contract 
between  the  bankrupt  and  certain  creditors.  In  the  present 
instance  the  fund  was  accumulated  in  defendant  bank  for  the 
benefit  of  all  the  creditors,  and  the  bank  had  become  a  party 
to  the  arrangement.  In  the  present  case  the  trustee  clearly 
has  a  right  to  recover  a  fund  which  had  been  deposited  by  the 
bankrupt  for  the  benefit  of  all  the  creditors. 

183  ^Yg  gj.g  therefore  of  opinion  that  the  bank  is  estopped, 
by  its  conduct  and  by  its  agreement  with  the  other  creditors, 
from  asserting  any  right  to  a  setoff  against  the  funds  derived 
from  the  sales  of  the  stock  of  the  furniture  company,  and  that 
the  decree  of  the  chancellor  so  holding  was  correct;  and  the 
same  is  affirmed. 


The  Lien  of  BanTccrs  on  Deposits,  and  the  right  to  apply  deposits  on 
the  indebtedness  of  a  depositor,  are  discussed  in  the  note  to  Garrison 
V.  Union  Trust  Co.,  Ill  Am,  St.  Eep.  419. 


HORD  V.  HOLSTON  RIVER  RAILROAD  COMPANY. 

[122  Tenn.  399,  123  S.  W.  637.] 

RAILROAD — Damages  for  Blasting  on  Right  of  Way. — A  rail- 
road company  has  the  right  to  blast  rock  on  its  right  of  way  to  level 
down  its  roadbed,  but  if  in  so  doing  it  casts  rocks  upon  the  land  of 
an  adjoining  owner  whose  land  has  not  been  condemned,  and  who  has 
not  conveyed,  nor  agreed  to  convey,  the  right  of  way,  he  has  the  right 
to  damages  for  the  injury  done.     (p.  882.) 

RAILROAD — Negligent  Blasting  on  Right  of  Way. — An  assess- 
ment of  damages  for  the  condemnation  of  a  right  of  way  covers  in- 
juries to  adjoining  land  caused  by  prudent,  but  not  by  negligent, 
blasting  on  the  right  of  way.     (p.  8S2.) 
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BAILBOAD — Damages  for  Construction  of  Roadway. — An 
agreement  by  a  land  owner  to  sell  a  railroad  company  a  right  of  way 
across  a  tract  covers  all  damages  to  the  tract,  of  whatsoever  sort,  to 
which  he  would  have  been  entitled  in  a  regular  condemnation  pro- 
ceeding,    (p.  882.) 

RAILROAD — Damages  for  Blasting  on  Right  of  Way. — Where 
a  land  owner  has  conveyed  a  right  of  way  to  a  railroad  company,  it 
is  not  liable  for  casting  rocks  upon  his  adjacent  land  by  prudent 
blasting  in  leveling  the  roadbed,  but  its  duty  is  to  remove  them  in 
the  shortest  time  in  which  it  can  be  done,  and  with  the  least  injury 
to  the  land,  and  it  is  liable  for  a  breach  of  this  duty.      (p.  882.) 

RAILROAD — Damages  for  Driving  Over  Adjacent  Land. — 
Where  a  land  owner  has  conveyed  a  right  of  way  to  a  railroad  com- 
pany, the  use  of  his  adjoining  land  for  wagon-ways  in  hauling  to  ani 
from  the  right  of  way  in  the  preparation  and  construction  thereof  is 
not  within  the  conveyance,     (p.  883.) 

RAILROAD — Injury  to  Buildings,  Fences  and  Crops  from 
Blasting. — Where  a  land  owner  has  conveyed  a  right  of  way  to  a 
railroad  company,  injuries  from  prudent  blasting  in  constructing  the 
roadbed  to  adjacent  crops,  fences  and  buildings  are  incidental  dam- 
ages for  which  he  is  not  entitled  to  additional  compensation,  (p. 
883.) 

RAILROAD — Measure  of  Damages  for  Blasting. — Where  a  land 
owner  has  conveyed  a  right  of  way  to  a  railroad  company,  and  the 
company,  by  prudent  blasting,  casts  rocks  upon  his  adjacent  land,  it 
is  liable,  not  as  for  taking  the  land,  but  for  the  cost  of  removing  the 
rock,  with  interest  from  a  reasonable  date  for  the  completion  of  the 
removal.  The  value  of  the  land,  if  the  cost  of  removal  amounts  to 
that  much,  is  its  market  value  viewed  as  a  separate  tract,  and  not  in 
connection  with  the  farm  of  which  it  is  a  part.     (pp.  883,  884.) 

RAILROAD — Injury  to  Fences  by  Blasting. — Where  a  land 
owner  has  convej-ed  a  right  of  way  to  a  railroad  company,  it  is  not 
liable  to  him  for  destroying  an  adjacent  rail  fence  by  prudent  blast- 
ing, nor  for  injuring  a  wire  fence  which  he  afterward  erects  at  the 
same  place  during  the  period  of  blasting,     (p.  884.) 

RAILROAD — ^Injury  to  Crop  from  Throwing  Down  Fence. — 
Where  a  land  owner  has  conveyed  a  right  of  way  to  a  railroad  com- 
pany, it  is  liable  to  him  for  the  act  of  employes  throwing  down  ad- 
jacent fences  while  constructing  the  roadbed  and  thereby  permitting 
cattle  to  enter  upon  his  crops,     (p.  884.) 

RAILROAD — ^Liability  for  Burning  Fences. — Where  a  land 
owner  has  conveyed  a  right  of  way  to  a  railroad  company,  it  is  .liable 
to  him  for  the  act  of  the  construction  hands  in  using  his  fences  for 
firewood,     (p.  885.) 

A.  T.  Bowen,  for  the  complainant. 

C.  W.  Margraves  and  J.  0.  Philips,  for  the  defendants, 

403  NEIL,  J.  The  controversy  in  the  present  case  arises 
on  the  following  facts : 

On  the  fourth  day  of  April,  1906,  the  complainant  con- 
veyed to  the  railway  company  a  right  of  way  through  his 
tract  of  land  lying  in  Hawkins  county.  The  consideration 
expressed  in  the  deed  was  $1,  but  the  consideration  paid  in 
fact  was  $250. 

The  right  of  way  lay  over  and  through  a  rocky  ledge,  which 
had  to  be  reduced  to  the  necessary  level  by  blasting  with 
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powder  and  dynamite.  As  the  result  of  the  blasting  seven 
and  six-tenths  acres  of  very  valuable  land,  belonging  to  com- 
plainant, lying  south  of  the  right  of  way,  between  the  right 
of  way  and  the  river,  were  completely  covered  up  with  stones 
from  the  blast.  The  amount  of  the  debris  was  so  great  that 
it  was  worth  as  much  as  the  land  to  remove  it. 

Three  acres  lying  immediately  west  of  the  seven  and  six- 
tenths  acres  were  covered  with  stones  to  such  an  extent  that 
it  would  cost  $150  to  remove  them. 

Damages  were  claimed  for  injury  to  other  parts  of  com- 
plainant's farm,  and  also  for  injury  to  fencing,  to  a  bam, 
and  to  crops,  and  for  the  use  of  certain  wagon-ways  **^  worn 
across  parts  of  the  farm  over  to  the  right  of  way. 

While  the  work  was  in  progress  the  bill  was  filed,  praying 
for  an  injunction  in  case  defendants  should  fail  to  execute 
a  bond  to  secure  the  damages.  The  bond  was  executed  and 
filed  in  the  cause,  and  the  work  was  then  resumed. 

The  chancellor  referred  the  various  items  of  damages 
claimed  to  the  master,  who  made  a  report  thereon.  Both  sides 
excepted  to  the  report.  The  chancellor  sustained  some  of  the 
exceptions,  and  overruled  others,  and  reached  the  following 
result : 

1.  As  to  the  three  acres :  He  fixed  the  cost  of  removing  the 
rock  from  this  land  at  $150.  To  this  he  added  two  years' 
rent,  for  1907  and  1908,  at  $30  per  year,  making  a  total  of 
$210. 

2.  As  to  the  seven  and  six-tenths  acres:  He  approved  the 
master's  valuation  of  $200  per  acre,  aggregating  $1,520.  On 
this  sum  he  allowed  interest  from  January  1,  1907,  which  at 
the  date  of  the  decree  amounted  to  $216.55. 

3.  Damage  to  upland  on  the  east  end  of  the  farm  and  north 
of  the  right  of  way,  by  rock  cast  upon  it,  and  making  wagon- 
ways  over  it,  also  for  destruction  of  fodder  in  the  same  way, 
all  fixed  at  $125. 

4.  For  the  destruction  of  a  wire  fence  he  allowed  $20. 

5.  For  defendant's  conduct  in  making  wagon-ways  through 
a  twenty-five  acre  field  of  grass  land  be  allowed  as  damages 
$75. 

^^'^  6.  For  injury  to  land  on  the  south  side  of  the  right  of 
way,  and  west  of  the  creek,  resulting  from  rock  cast  upon  it 
and  only  partially  removed,  and  to  wheat  crop,  and  to  fodder 
on  the  same  land,  he  allowed  $50. 

7.  For  destruction  of  a  rail  fence,  $65. 

8.  For  injury  to  a  crib  by  rock  thrown  against  it,  and  de- 
struction of  a  small  quantity  of  corn,  $10. 

9.  For  throwing  rock  on  an  island  in  the  river  belonging  to 
complainant,  and  not  removing  it,  $25. 

For  the  sum  which  these  figures  aggregate  the  chancellor 
rendered  a  judgment  against  both  of  the  defendants,  the  rail- 
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way  company  and  McDowell  &  Co.,  and  the  surety  on  the  in- 
demnity bond. 

Complainants  and  defendants  all  appealed,  and  assigned 
errors. 

The  errors  assigned  by  complainant  are  as  follows:  (1) 
That  the  chancellor  erred  in  not  fixing  the  value  of  the  bot- 
tom land  injured  at  $250  per  acre,  instead  of  $200;  (2)  in 
not  sustaining  complainant's  second  exception  to  the  master's 
report,  which  presented  the  point  that  the  whole  ten  and  six- 
tenths  acres  of  bottom  land  (composed  of  the  seven  and  six- 
tenths  and  three  acres)  were  so  covered  with  rock  as  to  be 
destroyed,  or  so  that  it  would  be  worth  the  value  of  the  land 
to  remove  the  rock;  that,  even  if  the  rock  could  be  removed 
from  any  part  of  it,  still  complainant  had  lost  three  years' 
use  of  the  land,  and  should  have  compensation  on  that  basis ; 
(3)  in  not  sustaining  complainant's  third  exception  to  the  re- 
port, which  made  the  point  that  the  master  failed  to  ^^^  allow 
anything  for  three  and  eight-tenths  acres  of  upland  south  of 
the  right  of  way,  destroyed  by  rock  cast,  in  addition  to  the 
bottom  land,  worth  $10  per  acre;  (4)  because  the  chancellor 
failed  to  sustain  complainant's  fourth  exception  to  the  report, 
which  was  in  effect  that  the  ten  and  six-tenths  acres  of  bottom 
land  and  three  and  eight-tenths  acres  of  upland  were  worth 
together  $3,218;  (5)  because  the  chancellor  sustained  the 
fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  exceptions  of 
the  defendants  to  the  report,  which  resulted  in  fixing  the  sums 
under  numbers  3,  4,  5,  6,  7,  and  8,  scheduled  above  from  the 
decree,  which  were  reductions  from  the  sums  reported  by  the 
master. 

The  railway  company  assigned  the  following  errors:  (1) 
That  the  chancellor  erred  in  fixing  the  value  of  the  seven  and 
six-tenths  acres  at  $200;  (2)  in  allowing  $30  per  year  rent 
for  1907  and  1908  for  the  three  acres;  (3)  in  allowing  inter- 
est on  the  value  of  the  seven  and  six-tenths  acres  from  Jan- 
uary 1,  1907. 

Defendants  A.  S.  McDowell  &  Co.  assigned  the  following 
errors:  (1)  That  the  chancellor  erred  in  rendering  any  judg- 
ment whatever  against  them;  (2)  in  not  adjudging  that,  if 
any  damages  at  all  were  due  from  them  by  reason  of  the  blast- 
ing of  rock,  it  could  only  be  to  the  extent  of  the  cost  of  re- 
moval of  the  rock  from  the  premises;  (3)  in  adjudging  any- 
thing against  them  for  loss  of  crops  and  buildings;  (4)  in 
adjudging  anything  against  them  for  the  use  of  wagon-ways 
through  the  farm;  (5)  in  allowing  complainant  $30  per  year, 
for  1907  and  1908,  for  the  use  of  the  three  acres;  (6)  *<*''  in 
adjudging  damages  for  fences  injured  or  destroyed  in  the  con- 
struction of  the  railway;  (7)  in  adjudging  damages  against 
them  for  any  injury  done  to  the  crib  and  com  by  blasting. 

Am.  St.  Rep.,  Vol.  135 — 50 
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Before  disposing  of  these  assignments,  we  shall  state  the 
principles  that  control. 

A  railroad  company  has  the  right  to  blast  rock  on  its  right 
of  way  in  order  to  level  down  its  roadbed;  but  if,  in  doing 
so,  it  casts  rocks  upon,  and  so  injures,  the  land  of  an  adjoin- 
ing owner,  whose  land  has  not  been  condemned,  and  who  has 
not  conveyed  or  agreed  to  convey  the  right  of  way,  the  latter 
has  the  right  to  an  assessment  of  damages  for  the  injury  done : 
Dodge  v.  Essex  County  Commrs.,  3  Met.  (Mass.)  380;  Brown 
V.  Providence  etc.  E.  Co.,  5  Gray,  35;  Cary  v.  Morrison,  129 
Fed.  177,  63  C.  C.  A.  267,  65  L.  R.  A.  659.  That  such  right 
to  blast  would  exist,  and  that  the  blasting,  although  prudently 
done,  would  probably  cause  injury  to  adjoining  land,  must 
be  held  to  have  been  within  the  contemplation  of  the  parties, 
where  damages  were  assessed  in  a  condemnation  proceeding, 
and,  if  not  actually  covered  in  such  assessment,  such  injury 
cannot  be  sued  for  and  recovered  later.  The  matter  is  res 
adjudicata:  Sabin  v.  Vermont  etc.  R.  R.  Co.,  25  Vt.  363. 
Such  assessment,  however,  does  not  cover  injuries  caused  by 
negligent  construction  of  the  road  (Carriger  v.  East  Tennes- 
see etc.  R.  R.  Co.,  7  Lea,  388;  Louisville  &  N.  R.  R.  Co.  v. 
Hays,  11  Lea,  382,  47  Am.  Rep.  291 ;  Louisville  &  N.  R.  R. 
Co.  v.  Mossman,  90  Tenn.  157,  25  Am.  St.  4<*8  Rep.  670,  16 
S.  W.  64;  Atlanta,  K.  &  N.  R.  R.  Co.  v.  Higdon,  111  Tenn. 
121,  76  S.  W.  895)  ;  nor  injuries  inflicted  upon  a  tract  other 
than  that  out  of  which  the  condemned  land  was  taken.  An 
agreement  between  a  land  owner  and  a  railroad  company  to 
sell  the  latter  a  right  of  way  across  the  tract  of  the  former 
covers  all  damages,  of  whatever  sort,  to  that  tract,  to  which 
the  land  owner  would  have  been  entitled  in  a  regular  con- 
demnation proceeding.  He  is  presumed  to  have  contemplated 
and  arranged  for  all  such  damages  in  fixing  the  consideration 
for  the  contract,  and  he  is  therefore  remitted  to  it:  North  & 
W.  Ry.  Co.  V.  Swank,  105  Pa.  555 ;  Hannaher  v.  St.  Paul  etc. 
Co.,  5  Dak.  1,  37  N.  W.  717 ;  Delaware  etc.  Canal  Co.  v.  Lee, 
22  N.  J.  L.  243;  Hodge  v.  Lehigh  Val.  R.  Co.  (C.  C),  39  Fed. 
449 ;  Norris  v.  Vermont  C.  R.  Co.,  28  Vt.  99 ;  Watts  v.  Nor- 
folk etc.  R.  R.  Co.,  39  W.  Va.  196,  45  Am.  St.  Rep.  894,  19 
S.  E.  521,  23  L.  R.  A.  674.  For  other  authorities,  see  eases 
cited  in  15  Cyc.  800,  801,  note  64.  Of  course,  the  eifect  of 
a  deed  is  the  same  (2  Lewis  on  Eminent  Domain,  sees.  293, 
568),  and  the  deed  covers  by  implication  whatever  is  neces- 
sary to  make  the  enjoyment  of  the  land  conveyed  effectual, 
and,  where  it  is  conveyed  for  a  particular  purpose,  then  effec- 
tual for  that  purpose:  Chicago  etc.  Ry.  Co.  v.  Smith,  111  111. 
363 ;  Conwell  v.  Springfield  &  N.  W.  R.  R.  Co.,  81  111.  232. 
But  while  the  railroad  company  is  not  liable,  under  the  cir- 
cumstances stated,  for  casting  rock  upon  the  land,  its  duty  is 
to  remove  the  rock  in  the  shortest  time  in  which  ^**'**  it  can  he- 
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done,  and  with  the  least  injury  to  the  land,  and  it  is  liable 
for  a  breach  of  this  duty:  Sabin  v.  Vermont  Central  R.  Co., 
25  Vt.  363.  Use  of  the  adjoining  land  for  wagon-ways  in 
hauling  to  and  from  the  right  of  way,  in  preparation  and 
construction  of  the  same,  is  not  within  the  appraisal,  save  the 
mere  right  of  access,  and  hence  must  be  paid  for,  even  after 
"^mch  appraisal  or  conveyance.  Injury  to  crops  is  within  the 
appraisal,  as  incidental  damages:  Paducah  &  Memphis  R.  R. 
Co.  V.  Stovall,  12  Heisk.  1 ;  Vaulx  v.  Tennessee  Cent.  R.  R. 
Co.,  120  Tenn.  316,  108  S.  W.  1142.  Injury  to  buildings  by 
blasting  falls  under  the  same  rule:  Dodge  v.  Essex  County 
Commrs.,  3  Met.  (Mass.)  380;  Watts  v.  Norfolk  &  W.  Ry. 
Co.,  39  W.  Va.  196,  45  Am.  St.  Rep.  894,  19  S.  E.  521,  23  L. 
R.  A.  674.  The  same  must  be  true  as  to  fences,  in  so  far  as 
they  are  exposed  to  blasting  operations  and  may  be  damaged 
thereby,  since  injuries  of  this  kind  are  probable,  and  should 
be  anticipated  in  fixing  the  price  of  the  land. 

Applying  these  principles  as  we  proceed,  and  others  to 
which  v>^e  shall  incidentally  refer,  we  are  of  the  opinion  that 
the  various  assignments  of  error  should  be  so  sustained,  dis- 
allowed or  modified  as  to  reach  the  following  result : 

The  first  ruling  in  the  chancellor's  decree,  as  above  sched- 
uled, touching  the  three  acres,  is  correct,  except  as  to  the  rents 
allowed.  There  is  a  concurrence  of  the  master  and  the  chan- 
cellor as  to  the  cost  of  removing  the  rock  from  this  land,  as 
fixed  by  the  chancellor,  and  there  is  evidence  to  sustain  it. 
This  closes  the  controversy  "^^^  on  that  point.  The  allowance 
of  rents  proceeds  upon  a  different  and  incorrect  theory.  The 
defendants  are  liable,  not  as  for  a  taking  of  the  three  acres, 
but  only  for  the  cost  of  removal  of  the  rock.  On  this  sura, 
$150,  they  should  pay  interest  from  January  1,  1907,  which 
we  fix  as  a  reasonable  date  for  completion  of  removal. 

The  second  ruling  in  the  decree  scheduled,  as  to  the  seven 
and  six-tenths  acres,  must  be  modified.  According  to  the 
weight  of  the  evidence  the  value  of  this  land  was  $100  per 
acre,  and  a  reduction  must  be  made  to  that  sum.  It  is  true 
the  master  and  the  chancellor  concurred  on  this  valuation  of 
$200  per  acre ;  but  the  concurrence  is  not  binding,  because  it 
clearly  appears  from  the  record  that  the  chancellor's  agree- 
ment with  the  master  was  based  upon  an  error  of  law :  Tur- 
ley  V.  Turley,  85  Tenn.  251,  1  S.  W.  891.  The  error  was  in 
assuming  that  the  value  of  the  land  was  to  be  charged  as  in 
case  of  a  taking  under  the  law  of  eminent  domain.  We  have 
seen  that  no  such  charge  is  to  be  made  for  casting  rock  upon 
the  adjoining  land  of  a  land  owner  who  has  conveyed  the 
right  of  way  to  the  railroad  company.  The  charge  is  for 
failure  to  remove  the  rock  within  a  reasonable  time,  and  is 
measured  by  the  cost  of  rrjnoval.  The  witnesses  say  the  cost 
of  removal  would  equal  the  value  of  the  land.     So  evidence 
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was  taken  to  prove  the  value  of  the  land  only  for  the  purpose 
of  fixing  by  it  the  cost  of  the  removal  of  the  rock.  The  value 
contemplated  from  this  standpoint  would  be  the  market  value, 
which  '**^  was  $100  per  acre.  The  complainant  had  several 
witnesses,  who  fixed  the  value  on  the  theory  that  complainant 
owned  a  large  body  of  upland,  and  that  this  bottom  land 
added  value  to  the  whole  farm,  as  a  very  important  con- 
stituent of  the  whole  tract,  being  very  fertile,  by  far  the  most 
fertile  land  on  the  farm.  From  this  point  of  view  they  said 
it  would  be  worth  $200  per  acre.  This  was  an  erroneous 
method  of  estimating  its  value  for  the  purpose  indicated. 
They  agreed  that,  viewed  as  a  separate  parcel  or  lot  of  land, 
it  would  be  worth  only  $100  per  acre.  This  was  the  correct 
viewpoint. 

As  to  this  part  of  the  decree  it  is  insisted  by  complainant 
that  the  rock  covered  the  whole  of  the  three  acres,  as  well  as 
the  seven  and  six-tenths  acres,  and  that  the  cost  of  removal 
should  be  based  on  the  value  of  the  whole  ten  and  six-tenths. 
This  point  is  closed  by  the  concurrence  of  the  master  and  the 
chancellor,  and  evidence  sustaining  it. 

We  think  the  chancellor  acted  correctly  in  allowing  interest 
from  January  1,  1907. 

The  chancellor  erred  in  reducing  the  third  item  from  $175 
to  $125.  The  evidence  shows  the  former  as  the  correct  valua- 
tion. It  should  be  stated  that  what  is  referred  to  as  fodder 
in- the  items  we  are  now  considering  was  standing  corn,  which 
was  destroyed,  not  by  blasting,  but  by  the  defendants  letting 
down  the  fences  and  permitting  the  stock  to  destroy  the 
product.  One  hundred  dollars  was  assessed  for  this  injury 
by  the  witnesses,  and  $75  for  making  the  wagon-ways  on  the 
part  of  the  farm  indicated. 

^^2  The  fourth  item  of  the  decree,  concerning  the  wire 
fence,  is  reversed,  and  nothing  is  allowed  under  that  head. 
This  wire  fence  was  erected  during  the  period  of  construction 
of  the  roadbed  by  blasting,  and  after  a  rail  fence  at  the  same 
place  had  been  injured  by  the  blast.  This  wire  fence  simply 
took  the  place  of  the  rail  fence,  as  to  danger  to  be  appre- 
hended from  the  blasting  operations.  No  recovery  could  be 
had  for  the  battering  of  the  rail  fence  with  fragments  of  rock 
from  the  blast,  because  this  was  an  injury  necessarily  con- 
templated when  the  deed  conveying  the  right  of  way  was 
made,  under  the  authorities  above  cited. 

As  to  the  fifth  item,  the  chancellor's  decree,  as  scheduled, 
should  be  modified  by  raising  the  sum  therein  mentioned  from 
$75  to  $150,  the  sum  allowed  by  the  master  and  shown  by  the 
evidence. 

As  to  the  sixth  item,  likewise,  the  chancellor's  decree  should 
be  modified  by  raising  the  allowance  from  $50  to  $100,  ttie 
.amount  allowed  by  the  master.     The  crops  upon  this  part  of 
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the  land  were  not  destroyed  by  the  blasting,  but  by  reason  of 
defendants'  servants  tearing  down  the  fence  and  using  it  for 
firewood,  thus  exposing  the  crops  to  marauding  cattle.  A 
portion  of  this  allowance  ($12.50)  is  for  the  cost  of  removing 
rock  from  the  portion  of  the  land  referred  to ;  the  remainder 
for  destruction  of  the  crops  in  the  manner  stated. 

As  to  the  seventh  item,  we  think  the  decree  should  be  modi- 
fied, so  as  to  raise  the  sum  to  be  allowed  for  the  rail  fence 
from  $65  to  $100.  This  is  the  sum  shown  **^  by  the  evidence 
and  allowed  by  the  master.  No  claim  is  made  for  injury  to 
the  rail  fence  in  question  by  blasting,  and  nothing  is  allowed 
on  that  head;  but  the  liability  is  placed  on  the  ground  that 
defendants'  laborers  tore  the  fence  down  and  used  the  rails 
for  stove  wood  to  cook  their  meals.  The  defendants  insist 
they  are  not  liable  for  such  acts  of  their  laborers.  We  think 
they  are.  It  was  their  duty  to  furnish  firewood.  They  had 
these  laborers  camped  on  the  work. 

The  eighth  item  of  the  decree  is  reversed,  on  grounds  already 
stated. 

The  ninth  item  of  the  decree  is  affirmed. 

The  complainant's  third  assignment  of  error  is  sustained, 
concerning  the  failure  to  make  an  allowance  for  the  three  and 
eight-tenths  acres  of  upland  south  of  the  right  of  way,  fully 
covered  by  rock  from  the  blast  and  not  removed.  For  this 
$38  should  be  added  to  the  decree. 

We  do  not  find  there  was  any  negligence  in  conducting  the 
work  of  blasting.  There  is  some  evidence  indicating  negli- 
gence; but  this  is  fully  and  satisfactorily  explained  in  the 
evidence  of  Mr.  McDowell,  and  no  expert  testifies  that  the 
amounts  of  powder  and  dynamite  used  in  any  given  blast  or 
blasts  were  excessive,  considering  the  verj-  difficult  nature  of 
the  material  the  defendants  had  to  deal  with. 

It  is  not  necessary  that  we  should  attempt  to  apportion  the 
liability  between  the  railway  company  and  the  contractors. 
They  have  agreed  upon  this  matter  between  themselves.  The 
whole  amount  will  be  adjudged  '**'*  in  favor  of  complainant 
against  both  of  them ;  also  on  the  indemnity  bond. 

The  costs  of  the  appeal  will  be  equally  divided.  The  costs 
of  the  court  below  will  be  paid  as  decreed  by  the  chancellor. 


The  Liability  for  Injuries  from  Blasting  on  a  railroad  right  of  way  is 
considered  in  tlie  note  to  Weitzmann  v.  Barber  Asphalt  Co.,  123  Am. 
St.  Eep.  583.  The  prudent  use  of  blasting  to  remove  hard  material 
in  constructing  a  railway  is  always  deemed  to  have  been  in  contem- 
plation when  the  damage  was  assessed  for  the  right  as  a  necessary 
incident  to  the  privilege;  but  when  damage  done  to  the  owner  of  land 
adjacent  to  that  within  the  condemned  boundary  results  from  manag- 
ing or  handling  explosive  material  carelessly  or  unskillfully,  or  from 
the  unnecessary  use  of  such  as  is  so  powerful  that  the  injury  might 
be  expected  to  follow  as  a  natural  or  probable  consequence,  the  cor- 
poration is  answerable  therefor  in  a  new  action:  Blackwell  v.  Lynch- 
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burg  &  Durliam  E.  E.  Co.,  Ill  N.  C.  151,  32  Am.  St.  Eep.  786.  After 
one  has  granted  a  right  of  way  over  his  land  to  a  railroad  company, 
injury  to  a  dwelling-house  upon  the  residue  caused  by  the  blasting 
of  rock,  where  proper  precautions  have  been  taken,  is  not  actionable; 
but  the  leaving  of  rock  and  other  material  deposited  on  such  residue 
by  the  blasting  is  actionable,  unless  the  debris  is  removed  within  a 
reasonable  time:  Watts  v.  Norfolk  &  Western  Ey.  Co.,  39  W.  Va.  196, 
45  Am.  St.  Eep.  894. 

A  Grant  of  the  Bight  of  Way  for  the  Construction  of  a  Bailroad  and 
the  release  of  all  damages  to  accrue  from  such  construction  have  no 
greater  effect  than  a  judgment  rendered  in  a  condemnation  proceeding, 
and  hence  do  not  relieve  the  corporation  from  liability  for  the  neg- 
ligent construction,  maintenance,  and  operation  of  its  road:  Fremont 
etc.  E.  E.  Co.  V.  Harlin,  50  Neb.  698,  61  Am.  St.  Eep.  578. 


STATE  V.  ENDSLEY. 

[122  Tenn.  647,  126  S.  W.  103.] 

ABHEST — Necessity  of  Warrant  by  Sheriff. — A  sheriff  who  has 
wrongfully  released  a  prisoner  before  the  expiration  of  his  term  of 
imprisonment  should  procure  a  warrant  before  rearresting  him,  if 
there  is  time  therefor,     (p.  887.) 

HABEAS  COr-PUS — Wrongful  Discharge  and  Rearrest  of  Pris- 
oner.— A  prisoner  wrongfully  released  by  the  sheriff  before  the  ex- 
piration of  his  term  of  imprisonment,  but  afterward  rearrested  by  the 
sheriff  without  a  warrant  and  put  in  jail  for  the  remainder  of  his 
term,  is  not  entitled  to  be  discharged  on  habeas  corpus,     (p.  &87.) 

Smithson  &  Armstrong,  for  the  relator. 
Assistant  Attorney  General  Faw,  for  tlie  sheriff. 

C48  NEIL,  J.  This  was  a  habeas  corpus  proceeding,  insti- 
tuted before  Honorable  W.  M.  Hart,  judge  of  the  criminal 
court  of  Davidson  county.  After  hearing  the  case  he  de- 
clined to  release  the  prisoner,  and  remanded  him  to  the  cus- 
tody of  the  sheriff.  The  prisoner  thereupon  prayed  an  appeal 
to  this  court,  and  has  here  assigned  errors. 

It  appears  that  on  March  19,  1908,  the  relator  was  tried  in 
the  circuit  court  of  Marshall  county  for  selling  ®"*^  intoxicat- 
ing liquors  without  license,  and  was  convicted  and  sentenced 
to  undergo  confinement  for  the  period  of  six  months  in  the 
county  jail  as  a  workhouse  of  the  county,  and  also  to  pay  the 
sum  of  fifty  dollars  fine  and  all  costs  of  the  cause.  It  was 
further  adjudged  that,  in  defauy;  of  his  paying  the  fine  and 
costs,  he  should  be  confined  in  the  said  county  jail  until  such 
further  time  after  the  expiration  of  the  six  months'  sentence 
as  would  be  necessary  to  pay  the  fine  and  costs  according  to 
law.  The  imprisonment  began  on  the  24th  of  March,  1908. 
He  was  kept  in  jail  until  the  fourteenth  day  of  May,  1908. 
On  that  day  the  sheriff,  by  an  arrangement  made  with  the 
county  court  and  one  Wheeler,  releixsed  the  prisoner  to 
Wheeler,  who  paid  his  fine  and  costs  j  the  prisoner  consenting 
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to  remain  with  "Wheeler  and  work  until  he  should  be  repaid. 
Subsequently  the  sheriff,  having  reached  the  conclusion  that 
he  had  acted  wrongfully  and  unlawfully  in  releasing  the  pris- 
oner before  his  six  months'  term  of  imprisonment  had  expired, 
rearrested  him  and  put  him  in  jail,  there  to  remain  until  his 
six  months'  time  should  expire.  This  rearrest  was  made 
without  a  warrant.  Upon  this  being  done,  the  petition  for 
halieas  corpus  was  sued  out. 

The  firet  question  is  whether  the  sheriff  acted  properly  in 
rearresting  the  prisoner  without  a  warrant.  We  think  he 
should  have  had  a  warrant.  We  find  no  authority  for  the 
sheriff's  arresting  a  prisoner  for  a  crime  not  committed  in  his 
presence,  or  in  fresh  pursuit,  where  there  is  sufficient  time  to 
get  a  warrant,  even  after  he  ^^^  has  escaped  from  jail.  The 
subject  is  discussed  in  the  case  of  McCaslin  v.  McCord,  116 
Tenn.  690,  94  S.  W.  79,  8  Ann.  Cas.  245. 

The  second  question  is:  Should  the  prisoner,  for  the  reason 
stated,  be  now  released?  We  think  not.  The  sheriff  had  no 
right  to  release  the  prisoner  in  the  first  instance,  and,  having 
again  obtained  the  custody  of  him,  he  would  hold  him  under 
the  original  commitment.  He  may  have  been  guilty  of  a 
technical  wrong  in  rearresting  the  prisoner  without  a  warrant, 
and  may  be  liable  for  at  least  nominal  damages  therefor ;  but 
this  does  not  change  the  principle  that,  having  regained  the 
custody  of  his  prisoner,  it  was  his  duty  to  hold  him  under  the 
former  commitment  until  satisfaction  of  its  demands.  The 
principle  is  substantially  the  same  as  that  which  underlies  the 
cases  holding  that  although  a  prisoner  has  been  unlawfully 
seized  in  a  foreign  state,  and  brought  into  a  state  where  an 
indictment  is  pending  against  him,  from  which  he  has  fled,  he 
may  still  be  held  under  process  of  the  latter  state,  and  tried 
on  the  charge,  and  that  he  will  not  be  released  in  habeas  cor- 
pus proceedings  because  of  the  original  wrongful  arrest  or 
seizure :  Cook  v.  Hart,  146  U.  S.  183,  13  Sup.  Ct.  Rep.  40,  36 
L.  ed.  934,  and  cases  cited;  In  re  Johnson,  167  U.  S.  120,.  17 
Sup.  Ct.  Rep.  735,  42  L.  ed.  103,  and  cases  cited. 

There  are  two  sections  of  Shannon's  Code  which  show  what 
the  duty  of  the  sheriff  was  while  he  yet  had  the  prisoner  in 
custody.  They  are  sections  7417  and  7424.  According  to 
section  7417  the  prisoner  must  first  serve  ^^^  out  the  time  for 
which  he  is  sentenced,  and  then  work  out  his  fine  and  costs. 
According  to  section  7424,  after  the  time  of  imprisonment 
has  been  served,  the  prisoner  may  be,  with  his  consent,  bailed 
out  to  anyone  who  will  secure  his  fine  and  costs.  Such  bail 
cannot  be  given,  however,  until  the  original  term  has  been 
served.  It  had  not  been  served  in  this  case,  and  the  release 
on  bond  was  premature. 

It  results  from  what  has  been  said  above  that  there  is  no 
error  in  the  judgment  of  the  trial  judge,  and  it  must  be 
affirmed. 
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TJie  TtigJit  of  an  Officer  io  Make  an  Arrest  Without  a  Warrant  is  dis- 
cussed in  the  note  to  State  v.  Evans,  84  Am.  St.  Eep.  682,  and  in  the 
subsequent  case  of  Klein  v.  Pollard,  149  Mich.  200,  119  Am.  St.  Eep. 
670. 

The  Sight  of  a  Prisoner  to  Belease  on  Habeas  Corpus  after  judgment 
and  sentence  is  considered  in  the  note  to  Koepke  v.  Hill,  87  Am.  St. 
Eep.  167;  and  his  right  to  release  after  commitment  but  before  trial 
is  considered  in  the  note  to  State  v.  Smith,  100  Am.  St.  Eep.  29. 


PHY  V.  HATFIELD. 

[122  Tenn.  694,  126  S.  W.  105.] 

ABANDONMENT  OF  TITLE— What  is  not.— The  Failure  by 
the  owner  for  thirty-five  years  to  pay  taxes  on  land,  or  to  take  actual 
possession  and  prevent  casual  trespasses,  does  not  amount  to  an  aban- 
donment of  his  title,     (p.  889.) 

ABANDONMENT  OF  TITLE— How  EstahUshed.— To  establish 
an  abandonment  of  title  to  land,  there  must  be  some  clear  and  un- 
mistakable affirmative  act  indicating  a  purpose  to  repudiate  the 
ownership,     (p.  889.) 

B.  G.  Adcock,  for  the  complainant. 
Boyd  &  Puckett,  for  the  defendants. 

695  NEIL,  J.  This  is  an  ejectment  suit  brought  by  the 
complainant  to  recover  eleven  and  one-half  acres  of  land  in 
Putnam  county  which  he  claims  under  a  grant  issued  to  him 
by  the  state  on  the  ninth  day  of  May,  1881.  The  defendants 
claim  under  a  grant  issued  by  the  state  to  Celina  Fisk  on  the 
24th  of  September,  1827,  and  by  a  regular  chain  of  convey- 
ances from  the  heirs  of  Celina  Fisk  to  J.  Arnold,  and  from 
the  latter  to  the  defendants. 

It  is  insisted  by  the  complainant  that  this  title  was  aban- 
doned before  Arnold  procured  deeds  from  the  heirs  of  Celina 
Fisk.  This  contention  is  based  on  the  fact  that  the  evidence 
does  not  show  that  either  Celina  Fisk  or  her  heirs  ever  paid 
any  taxes  on  this  land,  or  that  they  occupied  it,  and  that  the 
reason  given  by  Mr.  Arnold  in  his  evidence  for  their  failure 
to  occupy  it,  or  to  pay  any  special  attention  to  it,  was  that  it 
Avas  of  little  value.  Mr.  Arnold  made  this  statement  in  giv- 
ing a  reason  why  various  trespasses  upon  the  land  had  been 
permitted  to  go  unchecked  before  he  purchased  the  land  him- 
self in  1885. 

The  contention  of  the  complainant  is  that,  inasmuch  as  the 
land  was  allowed  to  go  unnoticed  by  its  owners  from  1827  to 
1885,  when  the  children  of  Celina  Fisk  made  deeds,  it  must 
be  treated  as  having  been  abandoned.  It  appears,  however, 
that  the  grant  was  registered  ^^^  in  Jackson  county  on  the 
30th  of  November,  1850.  This  would  indicate  that  between 
1827  and  1850  the  land  was  not  forgotten,  so  that  complain- 
ant 's  contention  would  have  to  be  that  the  failure  to  pay  taxes 
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between  1850  and  1885,  or  to  take  actual  possession  of  the 
land  and  prevent  the  incursion  of  casual  trespassers,  would 
amount  to  an  abandonment.  We  do  not  think  that  this  is  a 
sound  contention.  Indeed,  in  order  to  justify  the  conclusion 
that  there  has  been  an  abandonment,  there  must  be  some  clear 
and  unmistakable  affirmative  act  indicating  a  purpose  to 
repudiate  the  ownership.  This  was  the  substance  of  the  de- 
cision of  the  court  upon  this  point  in  Woods  v.  Bonner,  89 
Tenn.  411,  18  S.  W.  67.  We  also  think  the  true  view  of  the 
question  is  expressed  in  the  following  excerpt  from  Bear 
Valley  Coal  Co.  v.  Dewart,  95  Pa.  72:  "An  abandoned  title 
is  not  transferred  to  an  adverse  claimant,  or  person  who  first 
seizes  the  land,  but  it  falls  back  to  the  state,  and  by  its  extinc- 
tion sometimes  makes  a  younger  and  conflicting  title  good. 
The  doctrine  of  abandonment  does  not  apply  to  a  perfect 
title,  but  only  to  imperfect  titles.  In  favor  of  a  junior  war- 
rant or  settlement  right  after  long  lapse  of  time,  an  imperfect 
title  by  warrant  and  survey  may  be  presumed  to  be  aban- 
doned. But  such  presumption  cannot  be  made  of  a  perfect 
title.  That  is  never  reinvested  in  the  state  on  such  principle. 
After  the  land  has  been  located  and  patented,  it  will  not  fall 
back  because  it  is  a  derelict,  nor  for  the  owner's  neglect  to 
pay  the  taxes:  Hoffman  v.  Bell,  61  Pa.  444." 

^^"^  To  same  effect,  see  Kreamer  v.  Voneida,  213  Pa.  74, 
62  Atl.  518 ;  Doty  v.  Gillett,  43  Mich.  203,  5  N.  W.  89 ;  Barrett 
V.  Kansas  &  T.  Coal  Co.,  70  Kan.  649,  79  Pac.  150 ;  Houston 
Oil  Co.  V.  Kimball  (Tex.  Civ.  App.),  114  S.  W.  662. 

On  the  grounds  above  stated,  we  think  the  chancellor  acted 
correctly  in  deciding  that  controversy  in  favor  of  the  defend- 
ant and  dismissing  the  complainant's  bill.  His  decree  is  ac- 
cordingly affirmed,  with  costs. 


GAIN  OR  LOSS  OF  TITLE  BY  ABANDONMENT,  NOT  INCLUD- 
ING QUESTIONS  UNDER  STATUTES  OF  LIMITATION. 
I.  Abandonment  Defined,  890. 

II.  Elements  Essential  to  Constitute  an  Abandonment. 

a.  Necessity  for  Intent  and  Acts  Evidencing  It,  890. 

b.  Necessity  for  the  Abandonment  to  be  Volimtary,  893. 

III.  Right  of  a  Cotenant  to  Abandon  Mining  Claim,  893. 

IV.  What  Rights  or  Property  may  be  Abandoned,  894. 

v.  What  Facts  Constitute  a  Sufficient  Showing  of  Abandonment. 

a.  Facts  Tending  to  Show  Intent,  899. 

b.  Wliat  Constitutes  a  Temporary  Absence  not  Amounting  to 

Abandonment,  902. 

c.  Effect  of  Mere  Lapse  of  Time  or  Nonuser,  903. 

d.  Effect  of  Failure  to  Pay  Taxes  as  Abandonment,  908. 

e.  Effect  of  Partial  Abandonment,  908. 

f.  Effect  of  Making  Other  or  Subsequent  Applications  for  or 

Entries  of  Public  Land,  908. 

g.  Effect  of  Sale  or  Relinquishment  as  an  Abandonment,  909. 
VI.  Effect  of  Abandonment,  910. 


890  135  American  State  Reports.  [Tenn. 

I.    Alsandonment  Defined. 

An  abandonment  is  the  relinquishment  of  a  right,  the  giving  up  of 
something  to  which  one  is  entitled.  It  must  be  made  without  being 
pressed  by  any  duty,  necessity  or  utility  to  the  person  doing  so,  but 
simply  because  he  desires  no  longer  to  possess  the  thing.  It  must  be 
made  without  any  desire  that  any  other  person  shall  acquire  the 
same.  If  made  for  a  consideration,  it  would  become  a  barter  or  sale; 
and  if  without  a  consideration  but  with  an  intention  that  some  other 
person  should  become  the  possessor,  it  would  be  a  gift:  Stephens  v. 
Mansfield,  11  Cal.  363;  Xorman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059. 
Abandonment  may  arise  from  a  single  act  or  a  series  of  acts:  Davis 
V.  Butler,  6  Cal.  510.  There  is,  however,  a  distinction  between  the 
loss  and  abandonment  of  property,  in  that  the  one  is  involuntary, 
while  the  other  is  by  intent  or  design.  The  result,  however,  is  prac- 
tically the  same  if  the  owner  does  not  appear  to  claim  the  property. 
In  the  one  case  the  finder  has  the  right  of  possession  against  all  ex- 
cept the  true  owner;  in  the  other,  he  acquires  the  absolute  property 
by  right  of  his  occupancy.  For  instance,  a  piece  of  gold-bearing 
quartz  found  embedded  in  the  earth,  it  evidently  having  been  de- 
tached from  the  ledge  at  some  previous  time  by  human  agency  and 
having  at  one  time  been  contained  in  a  cloth  sack,  and  the  nearest 
trees  bearing  marks  apparently  made  to  aid  in  locating  the  property, 
is  neither  lost  nor  abandoned  in  the  sense  that  the  finder  is  entitled 
to  it  as  against  the  owner  of  the  soil:  Ferguson  v.  Ray,  44  Or.  557, 
102  Am.  St.  Eep.  648,  77  Pac.  600,  1  L.  R.  A.,  N.  S.,  477,  1  Ann.  Cas.  1. 

An  estoppel  in  pais  is  also  distinguishable  from  abandonment.  It 
is  neither  an  element  of  abandonment  nor  one  of  the  circumstances 
from  which  an  abandonment  may  be  inferred.  "A  party  cannot  be 
held  as  estopped  by  matters  in  pais  to  assert  title,  unless  at  the  time 
when  it  is  claimed  the  estoppel  was  worked  he  held  the  title.  If  he 
then  held  such  title,  it  cannot  at  the  same  time  be  claimed  that  he 
lost  it  by  abandonment":  Marquart  v.  Bradford,  43  Cal.  526. 

So,  also,  as  was  said  by  Vice-Chancellor  Bird  in  Hagan  v.  Gaskill, 
42  N.  J.  Eq.  215,  6  Atl.  879:  "There  is  a  great  difference  between 
'abandon'  and  'surrender';  between  'abandoning  a  right  or  thing'  and 
the  'surrender  of  such  right  or  thing'  to  another;  between  giving  it 
up  because  it  is  regarded  as  utterly  useless  or  valueless,  and  surrender- 
ing, assigning,  or  transferring  it  to  another  as  a  valuable  right  or 
thing.  When  one  surrenders  a  right  or  thing  to  another  by  solemn 
agreement  in  writing,  he  certainly  does  not  abandon  it  in  the  sense  in 
which  all  understand  the  word  'abandon.'  " 

Abandonment  cannot  be  made  in  favor  of  any  particular  person  or 
for  a  consideration:  Reynolds  v.  Clowdus,  4  Ind.  Ter.  679,  76  S.  W. 
277;  Watts  v.  Spencer,  51  Or.  262,  94  Pac.  39. 

II.  Elements  Essential  to  Constitute  an  Abandonment, 
a.  Necessity  for  Intent  and  Acts  Evidencing  It. — To  constitute  an 
abandonment  there  must  be  an  intention  to  abandon,  and  that  inten- 
tion must  be  accompanied  by  some  act  by  which  the  property  is  actu- 
ally abandoned:  Stevens  v.  Norfolk,  42  Conn.  377.  In  other  words, 
abandonment  includes  both  the  intention  to  abandon  and  the  external 
act  by  which  the  intention  is  carried  into  effect:  Wood  v.  Etiwanda 
Water  Co.,  147  Cal.  228,  81  Pac.  512;  Livermore  v.  White,  74  Me.  452, 
13  Am.  Rep.  600;  Hough  v.  Porter,  51  Or.  318,  95  Pac.  732,  98  Pac. 
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1083,  102  Pac.  728;  Phillips  v.  Hamilton,  17  Wyo.  41,  95  Pac.  846. 
In  Sikes  v.  State  (Tex.  Cr.  App.),  28  S.  W.  688,  the  court  said:  "The 
word  'abandon'  means  a  giving  up;  a  total  desertion;  an  absolute 
relinquishment.  Abandonment  includes  both  the  intention  to  forsake 
or  abandon  and  the  act  by  which  such  intention  is  carried  into  effect. 
Property  may  be  said  to  be  abandoned  when  the  owner  'throws  it 
away,'  or  when  it  is  voluntarily  left  or  lost,  without  any  intent  or 
expectation  to  regain  it.  The  property  in  this  case  [two  turbine 
water-wheels]  had  not  been  abandoned.  The  property  was  of  such  a 
character  that  it  could  not  be  carried  with  the  person  of  the  owner. 
It  could  be  left  or  placed  by  him  wherever  most  convenient,  without 
his  losing  his  rights  thereto." 

And  in  Worsham  v.  State,  56  Tex.  Cr.  253,  120  S.  W.  439,  Mr.  Jus- 
tice Kamsey,  in  speaking  of  the  necessity  of  the  concurring  ele- 
ments of  intent  with  the  act  carrying  such  intent  into  effect,  said: 
"It  is  essential,  in  order  to  raise  the  issue  of  abandonment,  that  there 
must  be  a  concurrence  of  the  intention  to  abandon  and  an  actual  re- 
linquishment of  the  property,  so  that  it  may  be  appropriated  by  the 
next  comer.  Such  is  the  definition  given  in  1  Cyc.  4,  where  it  is 
stated:  'To  constitute  abandonment  in  respect  of  property,  there  must 
be  a  concurrence  of  the  intention  to  abandon  and  actual  relinquish- 
ment of  the  property,  so  that  it  may  be  appropriated  by  the  next 
comer.'  We  can  conceive  of  no  distinction  between  a  case  where  an 
owner  of  a  check  drops  the  check  unintentionally  and  where  he  throws 
the  paper  on  which  it  is  written  away  in  the  belief  that  it  is  so 
mutilated  as  not  to  be  the  subject  of  use.  In  this  case  the  evidence 
does  not  raise  the  issue  of  an  intention  to  abandon  the  property  and 
give  up  the  right  to  it,  nor  can  it  be  conceded  that  there  is  a  concur- 
rence of  the  mind  so  that  it  may  be  had  or  taken  by  the  next  comer." 

There  cannot  be  any  abandonment  of  property  while  the  party  is  in 
possession  of  any  part  of  it:  Eisele  v.  Oddie,  128  Fed.  941.  In  order 
to  constitute  an  abandonment  of  a  settlement  on  land,  there  miist  not 
only  be  an  actual  relinquishment  of  possession,  but  also  an  intention 
of  not  returning:  Richardson  v.  McNulty,  24  Cal.  339;  Judson  v. 
Malloy,  40  Cal.  299;  Miller  v.  Cresson,  5  Watts  &  S.  284.  Indeed, 
there  can  be  no  abandonment  without  the  existence  of  an  intention  to 
abandon  the  property  or  right  which  is  claimed  to  have  been  aban- 
doned: Keane  v.  Cannovan,  21  Cal.  291,  82  Am.  Dec.  738;  Moon  v.  Rol- 
lins, 36  Cal.  333,  95  Am.  Dec.  181;  Turner  v.  Markham,  155  Cal.  562, 
102  Pac.  272;  Fornwald  v.  Nelson,  42  Colo.  178,  93  Pac.  1115;  Wilson 
V.  Pearson,  20  111.  81;  Livermore  v.  White,  74  Me.  452,  43  Am.  Rep. 
600;  Dyer  v.  Sanford,  9  Met.  395,  43  Am.  Rep.  399;  New  England 
Structural  Co.  v.  Everett  Distilling  Co.,  189  Mass.  145,  75  N.  E.  85; 
Whitman  v.  Muskegon  Lifting  etc.  Co.,  152  Mich.  645,  116  N.  W.  614, 
20  L.  R.  A.,  N.  S.,  984;  Rowe  v.  Minneapolis,  49  Minn.  148,  51  N.  W. 
907;  Hicks  v.  Steigleman,  49  Miss.  377;  Enno-Sander  etc.  Water  Co. 
v.  Fishman,  127  Mo.  App.  207,  104  S.  W.  1156;  Norman  v.  Corbley, 
32  Mont.  195,  79  Pac.  1059;  Mallett  v.  Uncle  Sam  Gold  etc.  Min.  Co., 
1  Nev.  188,  90  Am.  Dec.  484;  Weill  v.  Lucerne  Min.  Co.,  11  Nev.  200; 
Raritan  Water  Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463;  Wiggins  v.  Mc- 
Cleary,  49  N.  Y.  346;  Dodge  v.  Marden,  7  Or.  456;  Watts  v.  Spencer, 
51  Or.  262,  94  Pac.  39;  McLaughlin's  Lessee  v.  Maybury,  4  Yeates, 
534;  Goodman  ▼.  Losey,  3  Watts  &  S.  526;  Parkins  v.  Dunham,  3 
Strob.  224;  Promontory  Baach  Co.  v.  Argile,  28  Utah,  398,  79  Pac.  47; 
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Phillips  V.  Hamilton,  17  Wvo.  26,  95  Pac.  846;  Lindblom  v.  Eocks,  146 
Fed.  660,  77  C.  C.  A.  86.  But  it  has  been  declared  that  circumstances 
may  be  such  that  the  conduct  of  the  party  may  be  declared  by  the 
court  to  constitute  an  abandonment  regardless  of  what  his  intentions 
were  in  respect  to  the  matter:  Paine  v.  Griffiths,  86  Fed.  452,  30  C.  C. 
A.  182. 

The  intent  not  to  make  any  further  claim  to  the  property  or  right 
abandoned  must  be  of  an  unequivocal  character:  Buffalo  etc.  Co.  v. 
Crump,  70  Ark.  525,  91  Am.  St.  Kep.  87,  69  S.  W.  572;  Bell  v.  Eed 
Eock  etc.  Co.,  36  Cal.  214;  Peoria  etc.  Min.  Co.  v.  Turner,  20  Colo. 
App.  474,  79  Pac.  915;  Gaston  v.  Gainesville  etc.  Ey.  Co.,  120  Ga.  516, 
48  S.  E.  188;  Stevens  v.  Norfolk,  42  Conn.  377;  McNeill  v.  Chicago 
City  Ey.  Co.,  61  111.  150;  Keicheval  v.  Ambler,  4  Dana,  166;  Pratt  v. 
Svveetzer,  68  Me.  344;  Howard  v.  Fessenden,  14  Allen,  124;  Hickman 
v.  Link,  116  Mo.  123,  22  S.  W.  472;  Sloan  v.  Glancy,  19  Mont.  70,  47 
Pac.  334;  May  v.  Getty,  140  N.  C.  310,  53  S.  E.  75;  Sideck  v.  Duran, 
67  Tex.  256,  3  S.  W.  264;  Scott  v.  Moore,  98  Va.  668,  81  Am.  St.  Eep. 
749,  37  S.  E.  342;  Davis  v.  Dennis,  43  Wash.  54,  85  Pac.  1079. 

In  Utt  V.  Frey,  106  Cal.  392,  39  Pac.  807,  the  court,  in  discussing 
this  question,  said:  "The  right  which  is  acquired  to  the  use  of  water 
by  appropriation  may  be  lost  by  abandonment.  To  abandon  such 
right  is  to  relinquish  possession  thereof  without  any  present  intention 
to  repossess.  To  constitute  such  abandonment  there  must  be  a  con- 
currence of  act  and  intent,  viz.,  the  act  of  leaving  the  premises  or 
property  vacant,  so  that  it  may  be  appropriated  by  the  next  comer, 
and  the  intention  of  not  returning:  Judson  v.  Malloy,  40  Cal.  299; 
Bell  V.  Eed  Eock  etc.  Co.,  36  Cal.  214;  Moon  v.  Eollins,  36  Cal.  333,  95 
Am.  Dec.  181;  St.  John  v.  Kidd,  26  Cal.  263;  Eichardson  v.  McNulty, 
24  Cal.  339;  Willson  v.  Cleaveland,  30  Cal.  192.  The  mere  intention 
to  abandon,  if  not  coupled  with  yielding  up  possession  or  a  cessation 
of  user,  is  not  sufficient;  nor  will  the  nonuser  alone  without  an  inten- 
tion to  abandon  be  held  to  amount  to  an  abandonment.  Abandonment 
is  a  question  of  fact  to  be  determined  by  a  jury  or  the  court  sitting 
as  such.  Yielding  up  possession  and  nonuser  is  evidence  of  abandon- 
ment, and  under  many  circumstances  sufficient  to  warrant  the  deduc- 
tion of  the  ultimate  fact  of  abandonment.  But  it  may  be  rebutted 
by  any  evidence  which  shows  that,  notwithstanding  such  nonuser  or 
want  of  possession,  the  owner  did  not  intend  to  abandon." 

The  intent  to  abandon  may  be  shown  by  the  declarations  or  con- 
duct of  the  party  whom  it  is  claimed  abandoned  the  right:  Gould  v. 
Maricopa  Canal  Co.,  8  Ariz.  429,  76  Pac.  598;  Turner  v.  Markham,  155 
Cal.  562,  102  Pac.  272;  Watts  v.  Spencer,  51  Or.  262,  94  Pac.  39. 
Hence  it  was  declared  in  the  principal  case  that  in  order  to  justify 
the  conclusion  that  there  has  been  an  abandonment,  there  must  be 
some  clear  and  unmistakable  affirmative  act  indicating  a  purpose  to 
repudiate  the  ownership:  Phy  v.  Hatfield,  122  Tenn.  694,  ante,  p.  8S8, 
126  S.  W.  105.  The  fact  that  the  locator  of  a  mining  claim  testifies 
that  he  had  no  intention  to  abandon  a  certain  mining  claim  is  not 
conclusive  upon  the  jury  that  he  had  such  an  intention.  If  that  were 
so,  it  would  follow  that  all  any  party  would  have  to  do  in  order  to 
defeat  the  defense  of  abandonment  would  be  to  say  he  did  not  intend 
to  abandon.  The  intention  in  such  a  case  is  to  be  derived  from  all 
the  facts  and  circumstances  of  the  case:  Myers  v.  Spooner,  55  Cal. 
257.  Abandonment,  being  a  matter  of  intention,  operates  instanter: 
Derry  v.  Eoss,  5  Colo.  295.     Where  the  conduct  of  the  party  is  such 
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as  to  necessarily  show  an  abandonment,  he  cannot  evade  the  logical 
effect  of  his  conduct  by  denying  that  he  had  any  intention  of  aban- 
doning the  property:  Trevaskis  v.  Peard,  111  Cal.  599,  44  Pac.  246; 
North  American  Expl.  Co.  v.  Adams,  104  Fed.  404,  45  C.  C.  A.  185. 
Intent  to  abandon  possessory  rights  cannot  be  shown  where  the  holder 
of  such  rights  was  insane  at  the  time  of  the  doing  of  the  act%  claimed 
to  amount  to  an  abandonment:  White's  Guardian  v.  Martin,  2  Alaska, 
495. 

b.  Necessity  for  the  Abandonment  to  be  Voluntary. — Abandon- 
ment is  something  more  than  the  relinquishment  of  possession.  It 
must  be  the  voluntary  relinquishment  of  possession  united  with  an  in- 
tention to  abandon:  Huffman  v.  Smyth,  47  Or.  573,  114  Am.  St.  Rep. 
938,  84  Pac.  80,  8  Ann.  Cas.  678;  Morris  v.  Bean,  146  Fed.  423.  Thus 
a  right  to  claim  property  as  a  homestead  is  not  abandoned  where  the 
absence  from  the  place  as  a  residence  is  not  a  voluntary  act:  Lyons  v. 
Andry,  106  La.  356,  87  Am.  St.  Rep.  299,  31  South.  38,  55  L.  R.  A.  724; 
Rogers  v.  Day,  115  Mich,  664,  69  Am.  St.  Rep.  593,  74  N.  W.  190. 
Where  a  person  was  compelled  by  force  and  threats  of  violence  to 
sign  an  agreement  renouncing  his  right  to  a  certain  lot  on  which  he 
lived  in  a  tent  and  bound  himself  to  move  from  it  within  ten  days, 
his  acts  cannot  be  said  to  constitute  an  abandonment  of  the  lot: 
Eisele  v.  Oddie,  128  Fed.  941.  Likewise  where  a  locator  was  driven 
away  from  his  mining  location  by  hostile  Indians  and  left  his  tools  in 
an  adjacent  mine  and  did  not  return  prior  to  its  relocation  because  he 
believed  that  hostile  conditions  still  existed,  it  cannot  be  said  to  con- 
stitute an  abandonment  of  the  claim:  Morenhaut  v.  Wilson,  52  Cal. 
263. 

And  where  a  town  lot  claimant  vacates  the  lot  in  obedience  to  an 
award  made  by  a  board  of  arbitration,  which  claimed  to  have  author- 
ity to  act  in  the  matter,  his  vacation  of  it  is  not  a  voluntary  abandon- 
.ment  of  his  rights  to  it:  Cook  v.  McCord,  9  Okl.  200,  60  Pac.  497.  So, 
also,  where  an  applicant  for  the  purchase  of  state  lands,  who  is  in 
possession,  obeys  a  judgment  ousting  him,  and  vacates  without  wait- 
ing to  be  ousted  by  an  officer,  such  vacation  does  not  constitute  an 
abandonment:  Clack  v.  Hart,  26  Tex.  Civ.  App.  46,  62  S.  W.  935.  The 
acquiescence  of  a  judgment  debtor  in  an  invalid  judicial  sale  of  his 
interest  in  a  mining  claim  is  not  an  abandonment  of  the  claim:  Crary 
v.  Dye,  208  U.  S.  52,  28  Sup,  Ct,  Rep.  360,  52  L.  ed.  595.  The  fact 
that  another  person  goes  into  possession  of  a  mining  claim  and  holds 
it  adversely  is  not  evidence  that  it  has  been  abandoned:  Lockhart  v. 
W^ills,  9  N.  M.  263,  50  Pac.  318.  And  where  the  house  or  shanty 
erected  upon  the  land  by  a  pre-emptioner  was  removed  by  others  from 
the  land  and  he  was  threatened  with  violence  if  he  returned  to  the 
land,  his  absence  during  a  period  while  his  wife  was  suffering  from 
ill-health  cannot  be  deemed  as  an  abandonment  of  the  claim:  Kelley 
V.  Wallace,  14  Minn.  (Gil.  173)   236. 

III.  Sight  of  Cotenant  to  Abandon  Mining  Claim. 
Ordinarily,  the  possession  of  one  tenant  in  common  of  a  mining  claim 
is  the  possession  of  all,  and  no  abandonment  can  be  based  on  the  absence 
of  the  other  tenants  from  the  claim:  Waring  v.  Crow,  11  Cal.  366.  The 
fact  that  one  co-owner  attempts  to  exclude  another  from  a  mining  claim 
by  relocating  it  does  not  thereby  abandon  it:  liulst  v.  Doerstler,  11  S. 
D.  14,  75  N.  W.  270.     In  Arizona,  in  a  case  where  a  mining  claim  was 
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located  in  the  name  of  several  persons,  but  the  person  locating  it,  -who 
was  the  only  one  who  had  anything  to  do  with  it,  after  working  it 
to  some  extent  decided  that  it  was  no  good,  destroyed  the  monuments 
and  went  away  with  the  intention  of  having  nothing  further  to  do 
with  it,  the  court  held  that  the  claim  had  been  abandoned:  Kinney 
V.  Fleming,  6  Ariz.  263,  56  Pac.  723.  And  even  though  a  superintend- 
ent and  managing  partner  of  the  owners  of  a  mining  claim  cannot 
ordinarily,  without  special  authority  from  all  the  cotenants,  abandon 
any  greater  interest  than  he  alone  possesses,  still  the  character  of 
his  employment  and  the  kind  of  property  in  controversy  induce  the 
conclusion  that  he  possessed  sufficient  authority  from  all  the  co- 
tenants  to  bind  them  by  his  negligence  in  permitting  another  person 
to  locate  part  of  the  claim:  Sharkey  v.  Candiani,  48  Or.  112,  85  Pac. 
219,  7  L.  E.  A.,  N.  S.,  791.  In  Badger  etc.  Mill  Co.  v.  Stockton  etc. 
Min.  Co.,  139  Fed.  838,  it  was  held  that  the  abandonment  by  a  part 
owner  of  a  mining  claim  had  the  effect  of  reverting  his  interest  to 
the  United  States  and  subjecting  it  to  relocation,  and  that  such  an 
abandonment  inured  to  the  benefit  of  no  one  except  a  relocator.  In 
Conn  V.  Oberto,  32  Colo.  313,  76  Pac.  369,  the  court  said:  "When  a 
miner  gives  up  his  claim  and  goes  away  from  it  without  any  inten- 
tion of  repossessing  it,  and  regardless  of  what  may  become  of  it  or 
who  may  appropriate  it,  an  abandonment  takes  place,  and  the  prop- 
erty reverts  to  its  original  status  as  a  part  of  the  unoccupied  public 
domain.  It  is  then  publici  juris,  and  open  to  location  by  the  first 
comer.  The  action  of  Hogg  and  Oberto,  the  owners  of  three-fourths 
of  the  Jupiter,  in  granting  permission  to  Peter  Oberto  to  enter  into 
possession  of  the  Jupiter  and  locate  the  Hattie  thereon,  was  an 
abandonment  on  their  part  of  the  Jupiter  claim;  but  such  action  did 
not  deprive  Shain,  the  owner  of  the  remaining  portion,  of  his  interest 
in  the  Jupiter.  Shain,  however,  is  not  before  us  asserting  an  interest 
in  the  Jupiter,  and  the  testimony  shows  that  he  subsequently  declared 
to  Mr.  Hogg  that  he  did  not  care  to  have  anything  more  to  do  with* 
the  Jupiter  claim.  This  statement,  under  the  circumstances,  must  be 
regarded  as  an  abandonment  by  him  of  his  interest  in  the  claim,  and 
as  a  ratification  of  the  act  of  his  copartners  in  permitting  Oberto  to 
locate  the  Hattie." 

Hut  in  Worthen  v.  Sidway,  72  Ark.  215,  79  S.  W.  777,  the  court  took 
the  position  that  the  other  cotenants  acquiied  the  interest  of  one  who 
had  abandoned  his  interest  in  the  mining  claim,  the  court  saying: 
"When  Sidway  abandoned  his  interest,  it  did  not  revert  to  the  gov- 
ernment. The  iaw  does  not  recognize  the  acquisition  from  the  govern- 
ment of  fractional  parts  of  mining  claims.  Each  claim  must  be  lo- 
cated and  acquired  as  a  whole.  The  assessment  work  required  to  be 
done  is  entire.  One  of  the  owners  cannot  do  his  part  and  thereby 
save  his  part.  The  result  is,  if  one  cotenant  abandons  his  interest, 
it  passes  out,  and  the  other  cotenants  acquire  the  entire  claim  by 
compliance  with  the  statutes," 

IV.  What  Rights  or  Property  may  Tao  Abandoned. 
The  title  to  personal  property  may,  of  course,  be  lost  by  abandon- 
ment: Haslem  v.  Lockwood,  37  Conn.  500,  9  Am.  Rep.  350;  McGoon 
V.  Ankeny,  11  111.  558;  Enno-Sander  etc.  Co.  v.  Fishman,  127  Mo.  App. 
207,  104  S.  W.  1156;  Tiobout  v.  Millican,  61  Tex.  514;  Huggins  v. 
Reynolds   (Tex.  Civ.  App.),  112  S.  W.  116.     But  the  general  rule  is 
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that  a  perfect  legal  title  to  real  property  cannot  be  lost  by  mere 
abandonment:  Ferris  v.  Coover,  10  Cal.  589;  Davenport  v.  Turpin,  4.3 
Cal.  597;  Barrett  v.  Kansas  etc.  Coal  Co.,  70  Kan.  649,  79  Pac.  150; 
Robie  V.  Sedgwick,  35  Barb.  319;  Sharkey  v.  Candiani,  48  Or.  112, 
85  Pac.  219,  7  L.  R.  A.,  N,  S.,  791;  Philadelphia  v.  Riddle,  25  Pa.  259; 
Perkins  v.  Blood,  36  Vt.  273. 

The  cases  which  have  come  under  our  observation  in  which  the 
abandonment  of  a  fee  simple  title  to  land  has  been  recognized  have 
been  under  Spanish  grants,  and  the  question  of  abandonment  in  those 
cases  has  been  determined  by  the  Spanish  law.  Thus  in  Fine  v.  St. 
Louis  Public  Schools,  30  Mo.  166,  the  court  said:  "The  Spanish  law 
on  the  subject  of  abandonment  declares  that  if  a  man  be  dissatisfied 
with  his  immovable  estate  and  abandon  it,  immediately  he  departs 
from  it  corporeally  with  an  intention  that  it  shall  no  longer  be  his, 
it  will  become  the  property  of  him  who  first  enters  thereon:  1  Partidas, 
law,  50,  p.  365.  Abandonment  is  a  question  for  the  consideration 
of  the  jury  and  depends  upon  the  intention,  which  is  to  be  ascertained 
from  circumstances." 

And  in  Clark  v.  Hammerle,  36  Mo.  620,  the  supreme  court  of  Mis- 
souri, in  passing  on  a  question  of  this  sort,  said:  "The  Spanish  law 
of  abandonment  continued  in  force  until  1816,  and  any  abandonment 
that  could  affect  this  lot  must  have  taken  place  before  1812.  To  con- 
stitute abandonment  there  must  be  a  departure  of  the  owner  cor- 
jioreally  from  the  land,  with  the  intention  that  it  shall  be  no  longer 
Lis.  Corporeal  or  actual  possession  need  not  be  retained;  but  if  the 
owner  retain  the  property  of  it  in  his  mind,  no  other  person  has  a 
right  to  enter,  and  it  is  not  abandoned:  Landes  v.  Perkins,  12  Mo. 
238;  Fine  v.  Public  Schools,  30  Mo.  166.  The  intention  to  abandon 
may  be  inferred  from  facts  and  circumstances  which  are  competent 
to  go  to  the  jury  as  evidence  from  which  that  fact  may  be  rationally 
inferred  by  the  jury;  and  it  is  peculiarly  a  question  of  fact  for  the 
jury.  Ceasing  to  cultivate,  mere  inaction,  removal  to  another  place, 
is  not  enough,  without  some  act  of  disclaimer  or  other  fact  improvi- 
dent and  showing  a  positive  intention  to  abandon  all  claim  of  owner- 
ship:  Page  V.  Schiebel,  11  Mo.  167. 

"Where  the  owner  went  to  France  and  signified  his  intention  never 
to  return,  that  was  held  to  be  good  evidence  of  abandonment  (Salle 
V.  Primm,  3  Mo.  530) ;  and  where  the  owner  quit  his  occupancy,  re- 
moved his  mill  from  the  land,  and  in  1808  made  a  sworn  inventory, 
as  an  insolvent,  which  did  not  contain  the  lot,  these  facts  were  held 
to  be  evidence  for  the  jury:  Barada  v.  Blumenthal,  20  Mo.  162." 

A  similar  view  was  taken  in  Texas  in  passing  on  Mexican  land 
grants  in  which  that  court  applied  the  Spanish  system  of  jurispru- 
dence in  respect  to  the  subject  of  abandonment.  In  Sideck  v.  Duran, 
07  Tex.  256,  3  S.  W.  264,  the  court  said:  "It  would  seem,  therefore, 
the  question  of  the  relinquishment  of  his  title  to  land  by  a  settler 
under  the  colonization  laws  as  they  existed  at  the  date  of  the  transac- 
tion now  under  consideration  is  very  different  from  that  of  an  aban- 
donment of  title  by  one  holding  under  a  patent  from  the  state.  This 
latter  question  was  discussed  in  Dikes  v.  Miller,  24  Tex.  417,  but  was 
not  decided.  Yet  the  opinion  in  that  case  shows  that  the  court  were 
strongly  inclined  to  hold  that,  altliough  there  was  no  officer  in  the 
state  empowered  to  accept  a  deed  of  relinquishment,  yet  when  such 
a  deed  was  executed  by  a  land  owner,  and  deposited  in  the  general 
land  office,  it  would  be  deemed  a  devestiture  of  title  of  the  laud  so 
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relinquished,  so  far  as  he  was  concerned.  The  court  then  was  treat- 
ing of  a  title  absolutely  perfect  in  the  grantee,  and  applying  to  it 
the  principles  of  a  system  of  jurisprudence  which  requires  that  convey- 
ances of  land  shall  be  in  writing.  The  doctrine  that  title  may  be  de- 
vested by  abandonment  has  been  recognized  by  the  courts  of  other 
states.  It  is,  however,  doubtful  whether  the  point  has  ever  been  di- 
rectly involved  in  any  authoritative  decision:  3  Washburn  on  Real 
Property,  4th  ed.,  c.  2,  sec.  5,  p.  61  et  seq. 

"But  Sideck's  application  for  the  second  grant,  in  which  he  de- 
clared void  his  title  under  the  first,  took  place  in  1834,  and  the  effect 
of  his  act  must  be  determined  by  the  laws  then  in  force;  and  we 
think  there  can  be  no  question  that,  under  the  jurisprudence  of  Spain 
and  Mexico,  the  owner  of  land  lost  his  title  when  he  ceased  to  occupy 
it,  with  the  intention  of  relinquishing  his  claim  upon  it.  We  ex- 
tract the  following  from  the  Partidas:  'If  a  man  be  dissatisfied  with 
his  immovable  estate,  and  abandons  it,  immediately  he  departs  from 
it  corporately,  with  the  intention  that  it  shall  no  longer  be  his,  it 
will  become  the  property  of  him  who  first  enters  thereon':  Partidas, 
3  tit.  4  law,  50.  See  Hall's  Mexican  Law,  458,  sec.  1489.  See,  also, 
Escreche's  Dictionary,  'Abandono  de  Coras.*  The  question  of  aban- 
donment under  the  laws  of  Spain  has  come  up  in  several  cases  in  the 
supreme  court  of  Missouri,  where  that  system  of  jurisprudence  pre- 
vailed until  the  adoption  of  the  common  law  in  1816.  In  Landes  v. 
Perkins,  12  Mo.  238,  the  provision  of  the  Partidas  from  which  we 
have  quoted  is  construed,  and  it  is  held,  in  effect,  that  the  relinquish- 
ment of  possession,  with  the  intention  of  abandonment,  devested  the 
title  of  the  owner:  See,  also,  Clark  v.  Hammerle,  36  Mo.  620,  and 
cases  cited  in  that  opinion." 

But  where  a  Spanish  grant  vested  in  the  grantee  an  estate  in  fee 
simple,  persons  claiming  title  as  heirs  of  the  grantee  need  not  show 
that  he  never  forfeited  the  land,  for  a  relinquishment  in  fee  simple 
is  not  presumed,  as  a  matter  of  law,  to  have  been  extinguished  from 
mere  failure  of  the  owner  to  assert  title  thereto  for  any  number  of 
years:  Floves  v.  Hovel   (Tex.  Civ.),  125  S.  W.  606. 

"The  doctrine  of  abandonment,"  says  Mr,  Justice  Field  in  Ferris  v. 
Coover,  10  Cal.  589,  "only  applies  where  there  has  been  a  mere  naked 
possession  without  title.  The  right  of  the  occupant  originating  in 
mere  possession  may,  as  a  matter  of  course,  be  lost  by  abandonment. 
Where  there  is  title,  to  preserve  it  there  need  be  no  continuance  of 
possession,  and  the  abandonment  of  the  latter  cannot  affect  the  rights 
held  by  virtue  of  the  former." 

The  reason  for  not  applying  the  doctrine  of  abandonment  to  real 
estate  was  clearly  stated  in  Barrett  v.  Kansas  etc.  Coal  Co.,  70  Kan. 
649,  79  Pac.  150.  The  court  in  that  case  said:  "Under  the  theory  that 
the  title  to  real  estate  might  be  lost  by  abandonment,  defendants 
sought  to  plead  and  prove  a  purpose  and  appropriate  acts  sufficient 
to  constitute  abandonment  by  the  plaintiff  of  the  coal  in  question 
and  the  taking  possession  of  it  by  the  defendants.  This  brings  us 
to  a  consideration  of  the  second  question  involved:  May  title  to  real 
estate  in  this  jurisdiction  be  lost  and  acquired  in  this  manner!  There 
is  no  question  but  that  personal  property  may  be  abandoned  by  the 
owner  with  a  view  of  devesting  himself  of  title,  and  in  such  case  such 
property  becomes  that  of  the  first  person  who  possesses  himself  of  it 
with  the  purpose  of  making  it  his  own;  but  we  are  quite  clear  that 
«uch  is  not  the  case  with  real  estate.     Such  a  doctrine  would  be  in 
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conflict  with  our  statutes  regulating  conveyances,  and  of  frauds  and 
perjuries,  and  against  almost  the  uninterrupted  current  of  authorities: 
23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  940;  1  Cyc.  6.  Of  course, 
inchoate  title  and  special  rights,  such  as  homestead,  depending  upon 
possession  and  mere  easements,  may  be  lost  by  abandonment.  It  is 
also  held  under  the  operation  of  the  Spanish  law  as  administered  in 
Texas  that  this  rule  applies  to  fee  simple  title,  but  such  is  not  the 
rule  at  the  common  law." 

A  title  acquired  by  adverse  possession  cannot  be  lost  by  abandon- 
ment any  more  so  than  a  title  acquired  by  grant:  Tennessee  Coal  etc. 
Co.  V.  Linn,  123  Ala.  112,  82  Am.  St.  Rep.  108,  26  South.  245;  Parham 
V.  Dedman,  66  Ark.  26,  48  S.  W.  673;  Myers  v.  Mayhew,  32  App.  D.  C. 
205;  Dyson  v.  Knight,  130  Ga.  573,  124  Am.  St.  Eep.  179,  61  S.  E.  468; 
111.  C.  E.  Co.  V.  Wakefield,  173  111.  564,  50  N.  E.  1002;  Carroll  v. 
Eabberman,  240  III.  450,  88  jST.  E.  995;  Eennert  v.  Shirk,  163  Ind.  542, 
72  X.  E.  546;  School  District  v.  Benson,  31  Me.  381,  52  Am.  Dec.  618; 
Sage  v.  Eudnick,  67  Minn.  362,  69  N.  W.  1096;  Allen  v.  Mansfield,  82 
Mo.  688;  Martin  v.  Martin,  76  Neb.  335,  124  Am.  St.  Eep.  815,  107 
N.  W.  580,  14  Ann.  Cas.  511;  Schall  v.  Williams  Valley  R.  Co.,  35  Pa. 
191;  Branch  v.  Baker,  70  Tex.  190,  7  S.  W.  808;  Barrett  v.  McKinney 
(Tex.  Civ.  App.),  93  S.  W.  240;  Weed  v.  Keenan,  60  Vt.  74,  6  Am.  St. 
Eep.  93,  13  Atl.  804;  Summerfield  v.  White,  54  W.  Va.  311,  46  S.  E. 
154. 

In  Tarver  v.  Deppen,  132  Ga.  798,  65  S.  E.  177,  24  L.  E.  A.,  N.  S., 
1161,  the  court  said:  "In  this  state,  since  the  code  of  1863  a  person 
holding  lands  adversely  for  seven  years  under  color  of  title  acquires 
as  good  title  thereto  as  he  would  acquire  if  he  held  a  deed  thereto 
from  the  trae  owner.  Under  the  Spanish  law  as  it  existed  in  the 
territory  now  a  part  of  the  United  States  it  appears  that  a  person 
holding  title  to  realty  could  lose  it  by  abandonment.  In  1  Cyc,  pagp 
6,  it  is  stated:  'At  common  law  a  perfect  legal  title  to  a  corporeal 
hereditament  cannot,  it  would  seem,  be  lost  by  abandonment.'  No 
statute  exists  in  this  state  by  virtue  of  which  it  can  be  asserted  that 
an  abandonment  of  realty  will  result  in  the  loss  of  title  thereto. 
Whatever  may  be  the  rule  with  reference  to  one  losing  an  easement 
by  abandonment,  or  with  reference  to  one  having  title  to  personalty 
losing  it  by  abandonment,  a  person  holding  title  to  land  cannot  lose 
it  by  abandonment.  To  permit  a  mere  abandonment  the  transfer  of 
title  to  land  by  the  holder  to  another  would  violate  the  statute  of 
frauds.  A  title  acquired  by  prescription  can  no  more  be  lost  by 
abandonment  than  a  title  acquired  by  deed  or  descent  from  the  true 
owner.  Abandonment  by  one  in  adverse  possession  under  color  of 
title  before  the  expiration  of  seven  years  would  break  the  continuity 
of  the  possession,  and  would  prevent  such  possession  from  ripening 
into  a  title.  But,  after  such  possession  has  ripened  into  title,  and  the 
period  ends,  such  abandonment  cannot  destroy  the  title  already  ac- 
quired. It  is  not  only  a  title  which  can  be  used  by  way  of  defense, 
but  it  is  one  which  will  sustain  an  action  to  recover  the  property 
from  one  who  enters  thereon.  After  title  is  once  acquired,  abandon- 
ment by  the  holder  thereof  does  not  destroy  his  title  unless  such 
abandonment  brings  about  an  estoppel,  or  unless  the  title  to  the  aban- 
doned property  afterward  goes  into  another  by  reason  of  such  other's 
adverse  possession:  1  Cyc.  1139;  23  Am.  &  Eng.  Ency.  of  Law,  p.  940; 
3  Washburn  on  Eeal  Property,  sec.  1888;  2  Eeeves  on  Eeal  Property, 
Am.  St.  Rep.,  Vol.  135 — 57 
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sec.  1007.  Also,  in  this  connection,  see  Holder  v.  Scarborough,  119 
Ga.  256,  46  S.  E.  93;  Warren  v.  Ash,  129  Ga.  329,  58  S.  E.  858;  Peyton 
V.  Stephens,  130  Ga.  338,  124  Am.  St.  Eep.  170,  60  S.  E.  563.  We  do 
not  construe  the  decision  in  the  case  of  Williamson  v.  Mosley,  110 
Ga.  53,  35  S.  E.  301,  to  mean  that  one  who  has  acquired  a  good  pre- 
scriptive title  to  land  can  lose  it  by  mere  abandonment.  That  deci- 
sion simply  means  that  if  one  claims  title  by  adverse  possession,  and 
afterward  abandons  the  land,  the  act  of  abandonment  can  be  shown 
as  an  implied  admission  of  a  better  outstanding  title." 

In  other  words,  a  perfect  title  passing  by  the  commonwealth's  pat- 
ent is  not  affected  by  the  doctrine  of  abandonment  unless  in  conse- 
quence of  such  abandonment  adverse  possession  is  taken  by  another 
and  held  for  the  limitation  period:  Kreamer  v.  Voneida,  213  Pa.  74, 
62  Atl.  518. 

But  easements,  servitudes  and  other  incorporeal  hereditaments  ac- 
quired by  user  may  be  lost  by  a  nonuser  which  has  continued  for  a 
time  sufficient  to  acquire  them:  Farrar  v.  Cooper,  34  Me.  394;  Canny 
v.  Andrews,  123  Mass.  155;  Robie  v.  Sedgwick,  35  Barb.  319;  Srayles 
v.  Hastings,  22  N.  Y.  217;  Dikes  v.  Miller,  24  Tex.  417.  If,  however, 
they  have  been  acquired  by  grant,  then  they  cannot  be.  lost  by  a  mere 
nonuser  without  further  evidence  of  an  intent  to  abandon:  Welch  v. 
Garrett,  5  Idaho,  639,  51  Pac.  405;  Keuehen  v.  Voltz,  110  111.  264; 
Eeed  v.  Gasser,  130  Iowa,  87,  106  N.  W.  383;  Edgerton  v.  McMullan, 
55  Kan.  90,  39  Pac.  1021;  Ourran  v.  Louisville,  83  Ky.  628;  Butter- 
field  v.  Eeed,  160  Mass.  361,  35  N.  E.  1128;  New  England  etc.  Co.  v. 
Everett  Distilling  Co.,  189  Mass.  145,  75  N.  E.  85;  Lathrop  v.  Eisner, 
93  Mich.  599,  53  N.  W.  791;  Dill  v.  School  Board,  47  N.  J.  Eq.  421,  20 
Atl.  739,  10  L.  E.  A.  276;  Longendyck  v.  Anderson,  59  How.  Pr.  1; 
Eichmond  v.  Bennett,  205  Pa.  470,  55  Atl.  17;  Watts  v.  Johnson  etc. 
Corp.,  105  Va.  519,  54  S.  E.  317. 

This  distinction  was  adverted  to  (Jewett  v.  Jewett,  16  Barb.  150), 
the  court  saying:  "There  is  a  material  distinction  between  an  ease- 
ment acquired  by  prescription  and  one  created  by  deed:  Angell  on 
Watercourses,  ed.  of  1850,  p.  269,  sec.  252.  This  writer  says:  'An 
easement,  to  become  extinguished  by  disuse,  must  have  been  acquired 
by  use;  and  the  doctrine  of  extinction  by  nonuser  does  not  apply  to 
servitude  or  easements  created  by  deed.  In  the  one  case,  mere  dis- 
use is  sufficient;  but  in  the  latter  there  must  not  only  be  disuse  by 
the  owner  of  the  land  dominant,  but  there  must  be  an  actual  adverse 
user  by  the  owner  of  the  land  servient.  Accordingly,  it  was  held 
in  White  v.  Crawford,  10  Mass.  183,  that  a  grant  of  a  right  of  way 
was  not  lost  by  a  mere  nonuser  of  twenty  years.  And  in  the  case  of 
Arnold  v.  Stevens,  24  Pick.  106,  35  Am.  Dec.  305,  that  a  grant  of  a 
right  to  dig  ore  was  not  lost  by  the  neglect  of  the  grantor,  for  forty 
years,  to  exercise  the  right  without  an  adverse  enjoyment  upon  the 
part  of  the  owner  of  the  land,  and  will  not  extinguish  the  right. 
And  it  was  further  held  that  a  use  and  cultivation  of  the  land  was 
not  evidence  of  an  adverse  enjoyment  of  the  right  to  dig  ore.'  " 

The  doctrine  of  abandonment  has,  however,  been  very  frequently 
applied  to  the  inchoate  rights  in  real  property,  such  as  the  possessory 
rights  and  rights  acquired  by  settlers  on  the  public  lands  under  the 
public  land  laws  which  are  universally  held  to  be  subject  to  abandon- 
ment: Louisville  etc.  E.  R.  Co.  v.  Philyaw,  88  Ala.  264,  6  South.  837; 
Gluckauf  v.  Reed,  22  Cal.  468;  Smith  v.  Morrow,  7  J.  J.  Marsh.  442; 
Hamilton  v.  Paine,  17  Me.  219;  Weisberger  v.  Tenny,  8  Minn.   (Gil. 
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405)  456;  Harper  v.  Tapley,  35  Miss.  506;  Sharkey  v.  Candiani,  48  Or. 
112,  85  Pac.  219,  7  L.  E.  A.,  N.  S.,  791;  Mayor  v.  Riddle,  25  Pa.  259; 
Garlington  v.  Copeland,  32  S.  C.  57,  10  S.  E.  616;  Sideck  v.  Duran, 
67  Tex.  256,  3  S.  W.  264. 

The  doctrine  of  abandonment  has  often  been  applied  to  mining 
claims  and  water  rights:  Noland  v.  Coon,  1  Alaska,  36;  Depuy  v. 
Williams,  26  Cal.  309;  Utt  v.  Frey,  106  Cal.  392,  39  Pac.  807;  Derry 
V.  Eoss,  5  Colo.  295;  Niles  v.  Kennen,  27  Colo.  502,  62  Pac.  360; 
Atkins  V.  Hendree,  1  Idaho,  95;  Dodge  v.  Marden,  7  Or.  456;  Hewitt 
V.  Storey,  51  Fed.  101;  North  Am.  etc.  Company  v.  Adams,  104  Fed. 
404,  45  C.  C.  A.  185. 

The  term  "abandonment"  as  applied  to  water  rights  is  applicable 
only  to  completed  appropriations  of  water  and  not  to  a  case  where  the 
claimant  never  acquired  a  fixed  right  because  of  his  failure  to  apply 
the  appropriation  to  a  beneficial  use  within  a  reasonable  time:  Conley 
V.  Dyer,  43  Colo.  22,  95  Pac.  304. 

The  fact  that  one  had  abandoned  water  and  tailings  which  passed 
from  his  mining  ground  at  a  particular  point  and  for  a  particular 
length  of  time  does  not  prevent  him  from  ceasing  to  abandon  them, 
even  though  others,  encouraged  by  the  circumstances  of  abandonment 
in  the  past,  had  incurred  expenses  in  constructing  flumes  for  the 
purpose  of  obtaining  a  profit  from  the  water  and  tailings  so  aban- 
doned: Dougherty  v.  Creary,  30  Cal.  290,  89  Am.  Dec.  116. 

The  question  of  abandonment  also  arises  in  respect  to  land  which 
is  purchased  by  a  railroad  for  the  expressed  purpose  of  being  used 
as  a  right  of  way,  upon  the  theory  that  the  words  "right  of  way"  in 
a  grant  of  that  sort  means  an  easement,  and  does  not  pass  the  abso- 
lute title.  Under  such  circumstances,  where  a  railroad  company 
ceases  to  use  the  land  for  that  purpose,  it  constitutes  such  an  abandon- 
ment as  will  make  the  land  revert  to  the  grantor:  Spencer  v.  Wabash 
E.  Co.,  132  Iowa,  129,  109  N.  W.  453;  Abercrombie  v.  Simmons,  71 
Kan.  538,  114  Am.  St.  Eep.  509,  81  Pac.  208,  1  L.  E.  A.,  N.  S.,  806, 
6  Ann.  Cas.  239;  Blakely  v.  Chicago  etc.  E.  Co.,  46  Neb.  272,  64  N.  W. 
972;  East  Alabama  E.  Co.  v.  Doe,  114  U.  S.  340,  5  Sup.  Ct.  Eep.  869, 
29  L.  ed.  136. 

V.     What  Fa<5ts  Constitute  a  Sufficient  Showing  of  Abandonment. 

a.  Facts  Tending  to  Show  Intent. — ^Inasmuch  as  a  voluntary  inten- 
tion so  to  do  is  one  of  the  essentials  of  an  abandonment,  a  giving 
up  of  the  possession  of  land  under  a  mistake  of  fact  is  not  such  a 
voluntary  abandonment  of  the  possession  as  to  amount  to  an  intent 
to  abandon:  Eoss  v.  Gould,  5  Greenl.  (Me.)  204;  Williams  v.  Cham- 
pion, 6  Ohio,  169.  In  other  words,  no  man  can  be  bound  by  a  waiver 
of  his  rights  unless  such  waiver  was  distinctly  made  with  full  knowl- 
edge of  the  rights  waived  and  the  fact  that  he  knows  of  the  right 
itself:  Wilson  v.  Carpenter's  Admr.,  91  Va.  183,  50  Am.  St.  Eep.  824, 
21  S.  E.  243.  Thus,  the  mere  throwing  away  of  a  bank  check  in  the 
belief  that  it  is  so  mutilated  as  not  to  be  capable  of  being  used  is  not 
an  abandonment  of  property  therein:  Worsham  v.  State,  56  Tex.  Cr. 
253,  120  S.  W.  439.  And  where  the  owner  of  a  tannery  in  removing 
hides  therefrom  failed  to  remove  all  of  them,  and  having  sold  the 
tannery,  many  years  afterward  they  were  found  by  a  person  who  was 
engaged  in  building  a  factory  on  the  premises,  the  question  whether 
they  were  abandoned   must  be   determined  in   the  light   of  whether 
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the  owner,  for  any  reasons  satisfactory  to  himself,  intentionally  left 
them  there  expecting  that  the  first  finder  should  take  possession  of 
and  enjoy  them,  or  whether  they  were  accidentally  or  inadvertently 
overlooked  and  forgotten.  In  the  former  case  they  would  have  been 
abandoned,  while  in  the  latter  case  they  would  still  remain  the  prop- 
erty of  the  original  owner:  Livermore  v.  White,  74  Me.  452,  43  Am. 
Rep.  600. 

Use  of  an  easement  in  a  manner  inconsistent  with  its  beneficial  use 
is  often  deemed  an  abandonment.  Thus  in  New  England  etc.  Co.  v. 
Everett  Distilling  Co.,  189  Mass.  145,  75  N.  E.  85,  the  court  in  dis- 
cussing this  subject  said:  "Abandonment  is  a  question  of  intent.  In 
some  cases,  where  acts  of  the  owner  of  the  dominant  estate  have 
seemed  to  be  entirely  inconsistent  with  an  intention  to  make  any 
further  use  of  the  easement,  especially  where  a  change  in  circum- 
stances has  rendered  the  easement  no  longer  of  any  benefit,  such  acts 
have  been  regarded  as  showing  conclusively,  as  matter  of  law,  an 
intention  to  abandon,  and  the  consequent  extinguishment  of  the  ease- 
ment: Corning  v.  Gould,  16  Wend.  531;  Canny  v.  Andrews,  123  Mass. 
155;  Dillman  v.  Hoffman,  38  Wis.  559.  Since  abandonment,  however, 
is  a  question  of  intent,  any  act  relied  upon  either  must  be  accom- 
panied by  evidence  of  intention,  or  be  in  its  nature  such  as  neces- 
sarily to  show  an  intention  to  abandon.  As  a  rule,  mere  encroach- 
ments upon  a  common  right  of  way  do  not  of  themselves  necessarily 
show  an  intention  to  abandon  the  way,  and  in  most  such  cases  the 
question  of  abandonment  is  one  of  fact,  and  not  of  law." 

So,  also,  in  King  v.  Murphy,  140  Mass.  254,  4  N.  E.  566,  it  was 
declared  by  Mr.  Chief  Justice  Morton:  "Mere  nonuser,  even  for 
twenty  years,  will  not  conclusively  show  an  abandonment  of  a  right 
of  way;  but  when  the  owner  of  the  dominant  estate,  to  which  a  right 
of  way  over  a  servient  estate  is  appurtenant,  does  some  acts  incon- 
sistent with  the  continued  existence  of  the  way,  with  the  intention 
to  abandon  and  extinguish  his  easement,  it  operates  as  a  present 
abandonment,  and  it  is  a  question  for  the  jury  to  determine  whether 
such   intention   existed." 

Where  a  right  of  way  to  a  certain  spring  was  reserved  in  a  deed, 
the  fact  that  the  grantor  for  a  time  used  another  way  across  the  same 
land  instead  of  the  one  so  reserved  does  not  amount  to  an  abandon- 
ment of  it  in  the  absence  of  an  agreement  between  the  parties  for  a 
substitution  of  one  for  the  other:  Tarbutt  v.  Grant,  94  Me.  371,  47 
Atl.  899.  So,  also,  a  change  in  removing  a  ditch  from  above  to  below 
a  point  of  diversion  by  another,  which  change  was  made  necessary 
by  changes  in  the  bed  of  the  stream,  does  not  manifest  an  intention 
to  abandon  the  use  of  the  water  originally  appropriated:  Bolter  v. 
Garrett,  44  Or.  304,  75  Pac.  142.  The  mere  fact  that  the  owner  of 
an  old  building,  which  had  an  easement  of  light  and  air  to  a  window, 
removed  the  building  for  the  purpose  of  erecting  a  new  one,  the 
plans  for  the  erection  of  the  new  building  showing  a  new  window 
in  substantially  the  same  location  as  the  window  of  the  old  building, 
does  not  show  an  abandonment  of  the  easement:  City  Nat.  Bank  v. 
Van  Meter,  59  N.  J.  Eq.  32,  45  Atl.  280.  But  the  court  in  the  case 
last  cited  observed:  "If  the  building  be  torn  down,  and  the  locality 
of  the  old  windows,  from  delay  in  building,  or  from  a  failure  to  pre- 
serve evidence  of  their  situation,  cannot  be  proved,  the  right  would 
be  considered  as  lost  by  abandonment." 
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Where  the  lessee  under  an  oil  lease  removed  the  casing  from  dry- 
wells,  plugged  them,  ceased  all  further  exploratory  work,  removed  all 
material,  machinery  and  tools  from  the  land,  and  left  the  premises, 
it  constitutes  an  abandonment  of  the  lease  if  done  with  an  intention 
of  not  returning  to  the  land:  Rawlings  v.  Armel,  70  Kan,  778,  79  Pac. 
683;  Calhoon  v.  Neely,  201  Pa.  97,  50  Atl.  967.  So,  also,  if  a  lessee 
of  an  oil  lease  bores  wells  in  which  oil  is  found  in  small  quantities 
and  in  which  pumps,  though  operated  for  months,  produce  not  more 
than  five  barrels  per  day,  no  part  of  which  is  marketed,  but  all  of 
which  is  allowed  to  run  to  waste,  and  all  the  appliances  about  the 
well  of  any  considerable  value  are  removed,  and  wells  bored  in  tracts 
some  distance  away  produce  gas  only,  and  the  field  is  what  oil  men 
call  "wildcat  territory,"  and  all  work  ceases  for  more  than  a  year, 
these  facts  establish  the  abandonment  of  the  lease,  and  th'eir  force 
as  such  is  not  destroyed  by  the  fact  that  there  are  no  pipe-lines  in 
the  immediate  neighborhood  by  which  the  oil  could  be  conducted  to 
market:  Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  97 
Am.  St.  Rep.  1027,  44  S.  E.  433. 

An  abandonment  of  a  mining  claim  is  a  matter  of  intent,  and 
takes  place  at  once  whenever  a  miner  gives  up  his  claim  and  leaves 
it  without  any  intention  of  repossessing  it,  and  regardless  of  what 
may  become  of  it  or  who  may  appropriate  it:  Conn  v.  Oberto,  32 
Colo.  313,  76  Pac.  369;  Davis  v.  Dennis,  43  Wash.  54,  85  Pac.  1079. 
The  question  whether  a  mining  claim  has  been  abandoned  is  one  of 
intent,  and  is  independent  of  any  rule  or  regulation:  St.  John  v.  Kidd, 
26  Cal.  263.  The  performance  of  the  annual  assessment  work  required 
under  the  mining  laws  is  sufficient  to  negative  an  intent  to  abandon 
a  mining  claim:  Peoria  etc.  Min.  Co.  v.  Turner,  20  Colo.  App.  474, 
79  Pac.  915.  The  failure  to  perform  the  required  amount  of  assess- 
ment on  a  group  of  mining  claims  is  no  evidence  of  an  intention  to 
abandon  the  claims:  Moffatt  v.  Blue  Eiver  etc.  Co.,  33  Colo.  142,  80 
Pac.  139.  In  the  case  last  cited  the  court  observed:  "Abandonment 
is  a  matter  of  intention,  and  takes  place  whenever  the  claimant  of  a 
mining  claim  goes  away  with  no  intention  of  returning  to  it,  and 
with  the  intention  of  leaving  it  open  for  the  next  applicant.  If  the 
claimants  did  not  perform  the  requisite  amount  of  labor  upon  the 
claim  for  the  year  1897,  they  may  have  intended  to  evade  the  provi- 
sions of  the  law;  but  the  fact  that  they  claimed  to  have  done  the 
necessary  work,  and  posted  notices  that  they  made  such  claim,  is 
pretty  good  evidence  that  they  did  not  intend  to  abandon  the  claim." 

Abandonment  cannot  be  conditional.  It  must  be  absolute,  and 
when  once  in  existence  is  not  revocable  to  the  prejudice  of  others 
who  have  acted  on  the  fact  of  its  existence.  Thus,  where  the  owner 
of  a  mining  claim,  which  was  erroneously  included  in  a  judicial  sale, 
moved  from  the  claim  and  allowed  the  purchasers  to  work  it  without 
objection,  while  knowing  of  the  erroneous  inclusion,  and  intending 
to  claim  the  property  only  in  case  it  proved  to  be  a  good  mine,  his 
conduct  amounts  to  an  abandonment  of  the  claim,  notwithstanding 
the  conditional  abandonment. 

The  court,  in  declaring  the  above  rule,  said:  "Abandonment,  it  is 
true,  is  a  matter  of  intent;  but  that  intent  may  be  proved  by  the 
acts  and  conduct  of  a  party  even  against  his  express  declarations 
to  the  contrary  (Myers  v.  Spooner,  55  Cal.  257);  and,  if  the  intent 
has  been  formed,  and  once  acted  upon,  the  abandonment  is  as  abso- 
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lute,  'if  it  exists  for  a  minute  or  a  second,  as  though  it  continued  for 
years':   "Waring  v.  Crow,   11  Cal.  366. 

"In  Seymour  v.  Wood,  53  Cal.  303,  plaintiff  in  ejectment  moved 
his  possessions  from  the  mining  claim,  and  went  to  Mexico,  where 
he  followed  mining  for  several  years.  He  denied  that  he  had  aban- 
doned his  claim,  but  admitted  that  he  knew  defendants  were  working 
it,  and  had  applied  for  a  patent.  The  question  of  abandonment  was 
submitted  to  a  jury,  which  returned  a  verdict  for  plaintiff.  This 
court  said  that  the  verdict  should  have  been  set  aside  and  a  new 
trial  ordered,  as  the  abandonment  was  clearly  established. 

"But  the  evidence  in  that  case  was  not  so  convincing  as  that 
presented  by  this  record.  Defendant's  admission  of  abandonment  is 
not  denied.  He  not  only  removed  his  effects  from  the  claim,  and 
prosecuted  mining  for  years  in  another  part  of  the  country,  but  him- 
self admits  a  conditional  abandonment  at  least.  He  had  abandoned 
it,  unless  others  by  their  work  and  labor  developed  it  into  a  paying 
property.  No  such  conditional  abandonment  can  be  recognized.  It 
must  be  all  in  all,  or  not  at  all,  and  there  can  be  no  hesitation  in 
this  case  in  declaring  it  to  be  absolute":  Trevaskis  v.  Peard,  111 
Cal.  599,  44  Pac.  246. 

Where  a  person  has  for  many  years  conducted  water  in  a  flume 
across  certain  land,  the  mere  abandonment  of  a  dilapidated  part  of 
the  flume  and  the  substitution  of  an  iron  pipe  in  place  of  the  flume 
is  altogether  different  from  the  abandonment  of  the  right  to  divert 
and  use  water  conveyed  through  such  a  flume.  The  substantive  right 
in  such  a  case  is  the  right  of  diversion  and  use  of  the  water,  the 
flume  being  merely  a  means  of  conveying  the  water.  Hence,  where 
the  use  of  the  iron  pipes  was  enjoined,  it  cannot  be  said  that  the  use 
of  a  flume  for  the  same  purpose  has  been  abandoned:  Wood  v. 
Etiwanda  Water  Co.,  147  Cal.  228,  81  Pac.  512. 

1).  What  Constitutes  a  Temporary  Absence  not  Amounting  to 
Abandonment. — Where  there  has  been  at  all  times  a  bona  fide  in- 
tention to  return  to  a  mining  claim  and  resume  development  work 
thereon,  temporary  absence  cannot  be  considered  as  an  abandonment: 
Davis  V.  Dennis,  43  Wash.  54,  85  Pac.  1079;  National  Mill  etc.  Co. 
V.  Piccolo,  54  Wash.  617,  104  Pac.  128.  Hence,  temporary  absence 
from  a  mining  claim  for  the  purpose  of  purchasing  provisions  or 
supplies  or  for  any  other  temporary  purpose,  with  an  intention  to 
return  and  resume  possession,  is  not  an  abandonment:  Charlton  v. 
Kelly,  2  Alaska,  532;  Hanson  v.  Craig,  161  Fed.  861.  But  where  a 
locator,  after  working  a  mining  claim  for  a  year,  leaves  the  district 
to  recover  his  health,  and  upon  being  informed  by  his  physician  that 
it  would  take  from  five  to  seven  years  to  do  so,  gave  up  all  hope  of 
returning  to  the  claim,  and  did  not  return  to  the  claim  nor  do  any 
assessment  work  on  it,  nor  exercise  any  acts  of  ownership  over  it 
until  he  executed  a  deed  to  it  nearly  nine  years  after  he  left  it,  the 
facts  present  a  clear  case  of  abandonment:  Harkrader  v,  Carroll, 
76  Fed.  474. 

Where  a  woman,  immediately  on  returning  to  Alaska,  asserted  own- 
ership of  a  town  lot  which  she  had  previously  located,  but  which 
she  found  in  the  possession  of  others  on  her  return,  the  fact  that  she 
failed  to  sue  for  its  i)osscssion  for  four  years  after  her  return  is 
not  sufficient  of  itself  to  constitute  an  abandonment,  althougli  com- 
petent   in    connection    with    other    evidence    as   tending   to    show    an 
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intent  to  abandon  it:  Lindblona  v.  Eocks,  146  Fed.  660,  77  C.  C.  A. 
86.  Merely  leaving  premises  held  under  a  possessory  title  after  the 
improvements  were  destroyed,  but  animo  revertendi,  does  not  consti- 
tute an  abandonment:  Fugate  v.  Pierce,  49  Mo.  441, 

c.  Effect  of  Mere  Lapse  of  Time  or  Nonuser. — A  presumption  of 
an  intent  to  abandon  may  arise  from  the  lapse  of  a  great  length  of 
time  after  the  relinquishment  of  the  possession  of  the  thing  or  right 
v^hicli  is  the  subject  of  the  controversy,  where  the  former  owner  has 
not  during  such  period  of  time  made  any  claim  of  ownership  or 
exercised  any  user  or  ownership  over  the  thing  or  right.  This  pre- 
sumption arises  most  frequently  in  respect  to  the  abandonment  of 
easements  which  were  created  by  prescription:  Eads  v.  Brazelton, 
22  Ark.  499,  79  Am.  Dec.  88;  Keane  v.  Cannovan,  21  Cal.  291,  82 
Am.  Dec.  738;  Hartford  Bridge  Co.  v.  East  Hartford,  16  Conn.  149; 
Kelsoe  v.  Oglethorpe,  120  Ga.  951,  102  Am.  St.  Rep.  138,  48  S.  E. 
366;  Jeffersonville  etc.  K.  Co.  v.  O'Connor,  37  Ind.  95;  Farrar  v. 
Cooper,  34  Me.  394;  French  v.  Braintree  Mfg.  Co.,  23  Pick.  216; 
Johnson  v.  Hahne,  61  N.  J.  Eq.  438,  49  Atl.  5;  Eobie  v.  Sedgwick, 
36  Barb.  319;  Corning  v.  Gould,  16  Wend.  531;  Cluggage  v.  Duncan, 
1  Serg.  &  B.  Ill;  Grant  v.  Allison,  43  Pa.  427;  Murphy  v.  Dafoe,  18 
S.  D.  42,  99  N.  W.  86;  Tiebout  v.  Millican,  61  Tex.  514;  Paine  v. 
Gril3&ths,  86  Fed.  452,  30   C,   C.  A.   182. 

This  presumption  may,  of  course,  be  rebutted  by  proof  of  facts 
or  circumstances  explaining  the  relinquishment  and  showing  the  ab- 
sence of  an  intention  to  abandon  the  thing  or  right:  Price  v.  Black, 
126  Iowa,  304,  101  N.  W.  1056;  Pratt  v.  Sweetser,  68  Me.  344; 
Hall  V.  State,  72  App.  Div.  360,  77  N.  Y.  Snpp.  282;  Aye  v.  Phila- 
delphia Co.,  193  Pa.  451,  74  Am.  St.  Rep.  696,  44  Atl.  555;  Calhoon 
V.  Neely,  201  Pa.  97,  50  Atl.  967.  In  other  words,  it  will  not  be 
said  as  a  matter  of  law  that  an  absence  from  land  for  any  specified 
time  amounts  to  an  abandonment,  even  though  such  a  fact  might 
be  strong  evidence  of  abandonment.  The  absence  may  be  explained: 
Cravens  v.  Moore,  61  Mo.  178.  In  Gassert  v.  Noyes,  18  Mont.  216, 
44  Pac.  959,  in  a  case  involving  the  right  to  use  a  water  ditch,  the 
court  said:  "There  was  no  evidence  of  nonuser  of  the  water  for  any 
greater  length  of  time  than  the  three  years  named.  Mere  lapse  of 
time  is  not  alone  sufficient  to  establish  abandonment:  McCauley  v. 
McKeig,  8  Mont.  389,  21  Pac.  22;  Partridge  v.  McKinney,  10  Cal. 
181;  Moore  v.  Rollins,  36  Cal.  333,  95  Am.  Dec.  181;  Judson  v.  Malloy, 
40  Cal.  299;  Black's  Pomeroy  on  Water  Rights,  p.  184.  Abandonment 
is  a  mixed  question  of  intention  and  act.  The  grantors  of  de- 
fendants testified  that  they  had  no  intention  of  abandoning  their 
water  right  during  the  three  years  that  they  did  not  use  it.  During 
that  time  one  of  the  grantors  purchased  the  interest  of  one  of  his 
co-owners  in  the  ditch  and  water  right.  It  was  competent  for  these 
witnesses  to  testify  as  to  their  intentions  in  this  regard."  Similar 
views  on  the  effect  of  the  mere  lapse  of  time  as  constituting  aban- 
donment were  expressed  in  Langdon  v.  Templeton,  66  Vt.  173,  2S 
Atl.  866,  the  court  saying:  "The  fact  that  the  orator  had  done  no  act 
upon  the  lot  for  nearly  thirteen  years  next  before  the  defendant's 
entry  does  not,  of  itself  and  as  matter  of  law,  constitute  an  aban- 
donment of  the  possession  he  had  formerly  had.  Whether  a  prior 
possession  has  been  abandoned  or  not  is  a  question  of  fact,  to  be 
determined  from  the   circumstances  of  the  case." 
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The  right  of  the  public  to  use  a  street  may  be  deemed  abandoned 
by  nonuser  for  a  considerable  length  of  time'.  Thus  in  Derby  v. 
Ailing,  40  Conn.  410,  the  court  said:  "There  is  no  statute  of  limita- 
tions which  as  such  is  applicable  to  the  case.  The  public  could  not 
be  technically'  disseized,  but  public  as  well  as  private  rights  may 
be  lost  by  unreasonable  delay  in  asserting  them.  They  may  also  be 
lost  by  an  abandonment  of  them  by  those  interested  in  their  enforce- 
ment. Such  abandonment  may  be  inferred  from  circumstances  or 
may  be  presumed  from  long  continued  neglect." 

Nonuser  of  a  public  highway  for  thirty-six  years  has  been  held 
sufficient  to  justify  a  presumption  of  its  abandonment:  Jeffersonville 
etc.  E.  Co.  V.  O'Connor,  37  Ind.  95.  So,  also,  in  Kelsoe  v.  Oglethorpe, 
120  Ga.  951,  102  Am.  St.  Bep.  138,  48  S.  E.  366,  it  was  said:  "A 
street  over  which  a  municipality  has  once  exercised  control  may, 
by  vacation  or  abandonment,  cease  to  be  a  public  thoroughfare: 
Elliott  on  Eoads  and  Streets,  2d  ed.,  sec.  871.  Nonuser  of  a  street 
for  a  period  of  some  forty  years,  as  was  shown  in  the  present  case 
to  be  true,  certainly  ought  to  raise  a  strong  presumption  of  aban- 
donment. While  prescription  does  not  run  against  a  municipal  cor- 
poration with  respect  to  land  held  by  the  municipality  for  public 
use,  yet  a  municipal  corporation  may,  by  voluntary  abandonment,  re- 
linquish its  control  over  streets  dedicated  to  it  for  use  by  the  public, 
....  The  current  of  authority  seems  to  be  that  mere  nonuser  for 
twenty  years  affords  a  presumption,  though  not  a  conclusive  one, 
of  extinguishment,  even  in  a  case  where  no  other  circumstance  in- 
dicating an  intention  to  abandon  appears;  and  if  there  has  been  in 
the  meantime  some  act  done  by  the  owner  of  the  land  charged 
with  the  easement  inconsistent  with  or  adverse  to  the  right,  a  much 
stronger  presumption  of  extinguishment  will  arise:  Corning  v.  Gould, 
16  Wend.  531;  Wright  v.  Freeman,  5  Har.  &  J.  467;  Yeakle  v.  Nace, 
2  Whart.  123,  131;  Peoria  v.  Johnston,  56  111.  51;  Winnetka  v. 
Prouty,  107  111.  218;  Jennison  v.  Walker,  11  Gray,  423.  In  the  case 
before  us  there  was  not  only  nonuser  for  at  least  forty  years,  but, 
during  that  period  the  plaintiff  and  her  predecessors  in  title  inclosed 
and  cultivated  the  land  she  now  claims;  the  public  at  no  time  during 
that  period  used  any  of  the  streets  which  may  formerly  have  been 
laid  out  across  her  farm,  and  the  town  authorities  exercised  nd  right 
of  control  over  the  same,  but  apparently  acquiesced  in,  if  they  did 
not  in  the  first  instance  assent  to,  the  closing  up  of  these  streets. 
In  view  of  these  circumstances,  a  presumption  of  abandonment  is 
inevitable." 

The  mere  fact  that  road  overseers  had  not  repaired  or  worked 
a  public  highway  within  seven  years  does  not  show  an  abandonment: 
Brumley  v.  State,  83  Ark.  236,  103  S.  W.  615.  A  right  acquired  by 
the  public  to  use  a  non-navigable  watercourse  may  be  lost  by  non- 
user  for  a  period  of  time  of  sufficient  length  to  authorize  the  in- 
ference that  the  right  was  abandoned.  It  would,  however,  be  a 
question  for  a  jury  under  all  of  the  facts  and  circumstances  to  de- 
termine whether  such  a  right  once  acquired  by  continuous  use  was 
subsequently  abandoned  by  nonuse:  Seaboard  Air  Line  Ry.  v.  Sikes, 
4  Ga.  App.  7,  60  S.  E.  868. 

The  question  of  abandonment  in  its  application  to  water  rights 
must  be  determined  by  the  acts  and  intention  of  the  owner  of  the 
right  as  in  other  cases.     Thus  in  Alamosa  Creek  Canal  Co.  v.  Nelson, 
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42  Colo.  140,  93  Pac.  1112,  the  court,  in  discussing  the  question  of 
abandonment  in  connection  with  a  water  right,  said:  "Abandonment 
is  made  up  of  two  elements,  act  and  intention.  Nonuser  alone,  at 
least  short  of  the  period  of  the  statute  of  limitations,  is  not  sufficient 
to  prove  an  abandonment,  but  nonuser  continued  for  a  considerable 
length  of  time,  coupled  with  other  acts  of  a  character  tending  to 
show  an  intention  on  the  part  of  the  owner  not  to  resume  or  re- 
possess himself  of  the  thing  whose  use  he  relinquished,  may  constitute 
an  abandonment," 

Mere  nonuser  of  water  does  not  amount  to  abandonment,  nor  i» 
mere  lapse  of  time  alone  sufficient  to  establish  abandonment.  In  all 
cases  abandonment  is  a  question  of  intention:  Sloan  v.  Glancy,  19 
Mont.  70,  47  Pac.  334;  Edgemont  Imp.  Co.  r.  Tubbs  Sheep  Co.,  22 
S.  D.  142,  115  N,  W.  1130;  Sowles  v.  Minot,  82  Vt.  344,  73  Atl.  1025. 
Thus  in  Re  Daly,  123  App.  Div.  709,  108  N.  Y.  Supp.  635,  it  was 
claimed  that  a  certain  water  right  had  become  abandoned  because 
the  mill  operated  by  it  had  become  so  wholly  out  of  repair  as  to 
make  its  operation  impossible  without  practical  reconstruction,  but 
the   court   said: 

"The  appellant's  claim  on  this  branch  of  the  case  cannot  be  sound. 
Granting  that  between  1870  and  1893  the  waters  of  the  lake  were  not 
actually  used  for  mill  purposes,  yet  there  was  not  only  no  evidence  of 
purpose  to  abandon  the  water  right,  but,  on  the  contrary,  the  intent 
of  the  proprietors  to  maintain  and  conserve  the  right  was  apparent. 
The  leases  of  1870  and  1875  were  of  the  mill  and  the  water  right; 
those  of  1880  and  1885,  of  the  water  right  alone.  The  city  may  not 
have  used  the  mill,  as  such,  but  did  use  the  water,  and  raised  and 
lowered  its  level.  That  is  just  what  had  been  done  by  the  operators 
of  the  mill.  More  than  that  it  is  to  be  remembered  that  mere  non- 
user  does  not  create  an  abandonment  of  an  easement  of  this  char- 
acter. There  must  be  on  the  part  of  the  owner  of  the  easement  facts 
and  circumstances  showing  an  intention  to  abandon:  Welsh  v.  Taylor, 
134  N.  Y.  450,  31  N.  E.  896,  18  L.  R.  A.  535.  There  was  a  lease  "here 
of  ten  years,  between  1870  and  1880,  of  the  mill  and  water  right  for  a 
valuable,  substantial  consideration.  Certainly,  the  proprietor  did  not 
intend  during  that  time  to  abandon  what  right  he  had  in  the  waters 
of  the  lake,  and  it  is  impossible  to  conceive  that  he  would  even  enter- 
tain such  a  notion,  so  long  as  he  was  obtaining  from  the  lessee  from 
year  to  year  a  substantial  rental  for  the  right.  Nor  was  the  mill  re- 
moved. It  is  true  it  was  not  kept  in  repair;  but  why  go  to  the  ex- 
pense of  repairing  it  while  there  was  a  likelihood  of  a  continuation 
of  a  large  revenue  without  the  necessity  of  such  repairs.  There  is 
nothing  in  the  case  to  show  that  the  business  of  milling  could  not 
have  been  resumed  upon  a  refusal  of  the  lessee  to  renew,  as  soon  as 
the  mill  structure  and  machinery  might  be  rehabilitated." 

So,  also,  where  water  was  used  to  run  a  mill,  the  nonuser  of  the 
water  power  during  nine  years  while  the  mill  was  shut  down  was 
held  no  abandonment:  Smith  v.  Hope  Min.  Co.,  18  Mont.  432,  45 
Pac,  632. 

And  under  rules  of  a  mining  district  which  required  a  diligent  and 
continuous  prosecution  of  the  work  necessary  to  utilize  water  appro- 
priated, where  an  appropriator  of  water  from  a  stream  for  use  in 
developing  a  group  of  mining  claims  owned  by  him,  immediately 
thereafter  commences  the   development   of   the   claims  by   driving  a 
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tunnel  over  two  thousand  five  hundred  feet  into  the  mountain,  to- 
gether with  other  development  work  including  a  large  mill  for  the 
treatment  of  the  ore,  at  a  cost  of  over  five  hundred  thousand  dollars, 
it  cannot  be  said  that  the  appropriator  has  abandoned  his  water  right 
80  as  to  authorize  an  adverse  appropriation  during  the  period  while 
this  work  was  in  the  process  of  construction:  Thorndyke  v.  Alaska 
Perseverance  Min.  Co.,  164  Fed.  657.  Mere  temporary  nonuse  of 
water  during  one  year  subsequent  to  the  appropriation,  without  any 
intention  to  abandon  the  right  to  use  the  water,  is  not  sufficient  to 
show  an  abandonment:  Land  v.  Johnston,  156  Cal.  253,  104  Pac.  449. 
The  right  to  the  waters  of  a  lake  for  irrigation  acquired  by  appro- 
priation depend,  however,  upon  the  provisions  of  the  code  which  pro- 
vide for  the  loss  in  case  of  disuse:  Duckworth  v.  Watsonville  Water 
etc.  Co.,  150  Cal.  520,  89  Pac.  338. 

Ordinarily,  the  right  to  use  of  water  is  not  forfeited  for  nonuser. 
In  Hough  V.  Porter,  51  Or.  318,  95  Pac.  732,  98  Pac.  1083,  102  Pac. 
728,  it  was  said:  "The  right  to  the  use  of  water  by  nonuser  alone 
cannot  be  deemed  forfeited  short  of  the  period  prescribed  by  the  stat- 
ute of  limitations  for  real  actions:  Dodge  v.  Marden,  7  Or.  456.  But 
such  right  may  become  extinguished  by  any  act  showing  an  intent 
to  surrender  or  abandon  the  right,  after  which,  if  the  person  having 
the  right  ceases  its  use  for  one  year,  his  interest  is  lost;  but  the  facts 
essential  to  a  forfeiture  by  this  company  are  not  established  by  the 
proof.  The  nonuse  from  1893  to  1900  is  shown;  but  this  alone  is  in- 
sufficient. To  constitute  an  abandonment  of  a  water  right,  there 
must  be  a  concurrence  of  the  intention  to  abandon  it  and  an  actual 
failure  in  its  use:   1  Cyc.  4." 

Mere  failure  of  the  owner  of  the  fee  title  to  claim  title  to  land  so 
owned  by  him,  or  to  occupy  or  use  it  for  a  period  short  of  the  statute 
of  limitations  is  not  such  an  abandonment  of  it  as  will  operate  to 
devest  him  of  his  ownership  of  it:  Sweeney  v.  Eeilly,  42  Cal.  402; 
Pearce  v.  Ford,  124  La.  851,  50  South.  771;  Doty  v.  Gillett,  43  Mich. 
203,  5  N.  W.  89;  Houston  Oil  Co.  v.  Kimball  (Tex.  Civ.  App.),  114 
S.  W.  662;  Sowles  v.  Minot,  82  Vt.  344,  73  Atl.  1025;  Callsen  v.  Hope, 
75  Fed.  758.  Abandonment  of  land  on  part  of  one  who  has  pur- 
chased and  paid  for  it,  but  who  has  not  received  a  conveyance  of  the 
title  to  it,  is  not  inferable  from  his  absence  therefrom  for  a  number  of 
years:  Chapman  v.  Chapman,  91  Va.  397,  50  Am.  St.  Eep.  846,  21  S.  E. 
813.  Where  the  grantee  of  all  minerals  in  a  certain  tract  of  land  has 
the  right  by  the  terms  of  the  grant  to  abandon  the  lands  and  cease  the 
mining  of  the  minerals  at  any  time,  and  he  in  fact  does  practically 
nothing  in  pursuance  of  the  grant  for  more  than  twenty  years,  it  has 
been  held  that  it  may  be  inferred  that  he  has  abandoned  all  of  his 
rights  therein:  Paine  t.  Griffith,  86  i^ed,  452,  30  C.  C.  A.  182.  And 
where  property  has  been  conveyed  to  a  corporation  on  condition  that  it 
be  devoted  to  school  purposes,  the  fact  that  the  building  is  allowed  to 
become  out  of  repair  and  school  is  not  taught  therein  for  several 
years  is  not  sufficient  to  constitute  an  abandonment  of  the  property 
under  the  covenants  of  the  deed:  Carroll  County  Academy  v.  Gallatin 
Academy,  104  Ky.  621,  47  S.  W.  617.  "An  abandonment  of  land  ap- 
propriated by  a  municipality  for  public  use  cannot  be  established  by 
proof  merely  of  a  failure  for  the  time  to  use  it,  or  of  a  temporary 
use  of  it  not  inconsistent  with  an  intention  to  use  it  for  the  purpose 
for  which  it  was  taken  or  another  public  purpose":  Corr  v.  Philadel- 
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phia,  212  Pa.  123,  61  Atl.  808.  The  facts  that  interments  in  a  ceme- 
tery have  not  taken  place  for  several  years  and  that  a  portion  of  the 
ground  has  been  appropriated  by  the  public  for  street  purposes  do 
not  of  themselves  show  an  abandonment  of  the  remainder  of  the 
ground  for  cemetery  purposes:  Daingerfield  v.  Williams,  26  App.  D.  C. 
508.  Where,  shortly  after  a  sale  of  land  reserving  a  vendor's  lien 
for  the  purchase  price,  the  vendee  abandoned  the  land  and  the  vendor 
took  possession,  and  the  vendee  did  not  claim  any  interest  in  the 
land  for  more  than  thirty-six  years,  it  will  be  presumed  that  the 
vendor's  rescission  of  the  sale  and  retaking  of  the  possession  were 
acquiesced  in  by  the  vendee:  Evans  v.  Ashe,  50  Tex.  Civ.  App.  54,  108 
6.   W.   398,   1190. 

In  Massachusetts  there  is  a  statute  authorizing  the  settlement  and 
distribution  of  the  estate  of  an  absentee  after  fourteen  years  have 
elapsed  since  the  time  of  his  abandonment  of  it.  In  upholding  the 
constitutionality  of  this  statute  the  supreme  court  of  that  common- 
wealth said:  "One  who  wishes  to  preserve  his  right  to  property  not 
in  his  possession  must  act  with  reasonable  diligence  in  the  assertion 
of  his  rights.  As  to  most  kinds  of  personal  property  he  is  barred 
by  our  statute  at  the  expiration  of  six  years  from  the  time  when  he 
might  have  taken  formal  proceedings  for  his  protection.  A  disseizin 
of  him,  continued  for  twenty  years,  deprives  him  of  his  real  estate. 
As  to  property  abandoned  or  left  unclaimed  or  uncared  for  within 
the  commonwealth,  the  legislature  Tuaj  well  exercise  the  jurisdiction 
of  the  state  to  take  it  in  charge  and  administer  it,  and  may  prescribe 
a  reasonable  time  as  a  limitation  of  the  right  of  the  owner  to  reclaim 
it.  The  question  how  long  a  time  must  be  allowed,  in  the  interest 
of  the  owner,  and  in  the  interest  of  those  claiming  under  him,  as  well 
as  in  that  of  the  general  public,  is  primarily  for  the  legislature  to 
decide.  Something  might  depend  upon  the  internal  condition  of  the 
state,  as  to  the  nature  and  density  of  the  population,  the  kinds  of 
business  which  are  most  followed,  and  other  local  considerations 
with  which  the  legislature  would  be  familiar.  In  regard  to  such 
a  kind  of  jurisdiction  as  is  exercised  under  this  statute,  and  the  effect 
of  long  delay  and  uncertainty  as  to  the  ownership  of  property  in  the 
hands  of  a  receiver,  we  cannot  say  that  the  legislature  might  not 
properly  enact  that  one's  rights  of  property  without  our  jurisdiction 
should  be  lost  if  he  is  absent  for  fourteen  years  without  attempting 
to  exercise  them.  In  some  respects  this  statute  is  more  considerate 
of  the  rights  of  absentees  than  the  statute  of  Pennsylvania  which 
was  held  constitutional,  while  in  other  respects  the  other  is  more 
liberal.  We  cannot  say  that  it  was  beyond  the  constitutional  power 
of  the  legislature  to  enact":  Nelson  v.  Blum,  197  Mass.  279,  125  Am. 
St.  Rep.  364,  83  N.  E.  889,  15  L.  R.  A.,  N.  S.,  651,  14  Ann.  Cas.  147. 

The  mere  fact  that  the  use  of  a  railway  track  was  discontinued  for 
a,  period  of  twelve  years  is  not  suificient  to  show  an  abandonment  of 
its  track:  Valentine  v.  Long  Island  R.  Co.,  187  N.  Y.  121,  79  N.  E, 
849.  The  fact  that  a  mineral  water  dealer  follows  a  custom  of  buy- 
ing from  second-hand  bottle  dealers  castaway  bottles  and  siphons 
shows  that  he  had  abandoned  whatever  property  interest  he  had  re- 
tained in  such  bottles  when  selling  them  to  the  consumers  of  his 
mineral  water:  Enno-Sander  Mineral  Water  Co.  v.  Fishman,  127  Mo. 
App.   207,   104   S.   W.   1156. 
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d.  Effect  of  Failure  to  Pay  Taxes  as  ATjandonment. — The  mer& 
failure  to  pay  taxes  on  real  estate  does  not  constitute  an  abandonment 
of  the  property  unless  connected  with  other  circumstances  showing 
an  intent  to  abandon:  Keane  v.  Cannovan,  21  Cal.  219,  82  Am.  Dec. 
738;  Mayor  etc.  v.  Riddle,  25  Pa.  259;  Phy  v.  Hatfield,  122  Tenn. 
C94,  ante,  p.  888,  126  S.  W.  105;  Sowles  v.  Minot,  82  Vt.  344,  73  Atl. 
1025.  But  a  failure  of  one  for  over  twenty  years  to  pay  taxes  or 
exercise  any  acts  of  ownership  over  the  property  while  a  person  who 
had  received  a  deed  purporting  to  come  from  one  in  the  chain  of  title 
occupied  the  property  is  evidence  of  abandonment:  Timber  v.  De- 
sparois,  18  S.  D.  587,  101  N.  W.  879. 

e.  Effect  of  Partial  Abandonment. — The  right  which  a  discoverer 
of  a  mineral  lode  has  to  possession  for  a  reasonable  time  to  develop 
the  claim  may  be  abandoned  in  whole  or  in  part,  and  if  he  allows 
another  to  become  jointly  interested  with  him,  it  amounts  to  a  partial 
abandonment:  Murley  v.  Ennis,  2  Colo.  300.  But  where  the  locator 
of  a  mining  claim  applies  for  and  obtains  a  patent  for  only  a  part  of 
his  location,  including  the  discovery  shaft,  he  does  not  thereby  aban- 
don the  portion  not  included  in  the  patent:  Miller  v.  Hamley,  31 
Colo.  495,  74  Pac.  980.  The  locator  of  a  mining  claim  may  abandon 
a  portion  of  his  original  location  without  forfeiting  any  rights  he 
may  have  to  the  balance  of  the  claim:  Tyler  Min.  Co.  v.  Sweeney, 
54  Fed.  284,  4  C.  C.  A.  329. 

f.  Effect  of  Making  Other  or  Subsequent  Applications  for  or 
Entries  of  PiAlic  Land. — An  attempted  relocation  of  a  mining 
claim,  which  is  invalid,  is  not  an  abandonment  of  a  prior  location 
made  by  the  same  party:  Temescal  Oil  etc.  Co.  v.  Salcido,  137  Cal. 
211,  69  Pae.  1010;  Bergquist  v.  West  Virginia-Wyoming  Copper  Co., 
18  Wyo.  234,  106  Pac.  673.  An  amended  location  of  a  lode  mining 
claim  made  to  cure  an'  error  as  to  the  course  of  the  vein,  in  conse- 
quence of  which  the  original  side  lines  become  end  lines,  does  not 
operate  as  an  abandonment  of  all  rights  under  the  original  location, 
where  it  was  expressly  stated  in  the  amended  notice  that  such  was 
not  the  intention:  Empire  etc.  Developing  Co.  v.  Bunker  Hill  etc. 
Co.,  131  Fed.  591,  66  C.  C.  A.  99. 

But  it  has  been  held  that  a  second  mining  location  upon  the  same 
lode  with  the  names  of  other  persons  included  in  the  notice  of  loca- 
tion is  not  of  itself  an  abandonment  of  the  first  location,  the  court 
saying:  "The  question  of  abandonment  is  one  of  intention.  Whether 
it  was  the  intention  of  the  original  locators  of  the  Boston  claim  to 
abandon  their  interest  in  the  ground  derived  from  the  Boston  notice 
of  location  and  the  work  done  under  it  was  a  question  of  fact  for 
the  jury  to  determine  from  all  the  facts  and  circumstances  of  the 
case.  It  is  sometimes  difiicult  in  new  mining  districts,  the  mining 
ground  being  undeveloped,  and  the  course  of  the  croppings,  if  any, 
not  being  clearly  defined,  to  determine  the  direction  of  the  lode,  or 
to  determine  the  fact  whether  or  not  there  is  but  one  lode.  We  be- 
lieve it  is  not  an  uncommon  practice  for  miners  in  making  locations 
under  such  circumstances,  to  post  one  or  more  picket  notices  of 
location  as  a  protection  to  the  original  claim,  to  keep  off  other  parties 
from  making  any  locations  that  would  be  liable  to  interfere  with  the 
first  location.  Now,  when  the  developments  establish  the  fact  that 
the  subsequent  notices  were  really  j>osted  on  the  same  lode  as  the 
first,  it  seems  to  us,  in  the  absence  of  any  mining  law,  rule  or  regu- 
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lation  of  the  district  that  such  an  act  shall  work  a  forfeiture  of  the 
rights  of  the  locators  under  the  first  notice,  that  the  argument  ad- 
vanced by  appellant  that  a  second  location  made  under  such  cir- 
cumstances, for  the  express  purpose  of  protecting  the  original  location, 
of  itself,  constitutes  an  abandonment  of  the  first  notice,  is  illogical 
and  unsound":  Weill  v.  Lucerne  Min.  Co.,  11  Nev.  200. 

Participation  in  an  application  for  a  new  grant,  which  includes  a 
prior  one,  has  been  held  to  show  an  abandonment  of  the  prior  one: 
Chaves  v.  United  States,  168  U.  S.  177,  18  Sup.  Ct.  Eep.  72,  42  L. 
€d.  426.  Where  one  who,  after  the  required  settlement  on  a  home- 
stead entry,  causes  a  survey  to  be  made  and  files  field-notes  of  it 
in  the  general  land  office,  and  applies  for  a  patent,  and  upon  its 
refusal  because  of  a  conflicting  patent  to  part  of  the  land  files 
new  field-notes  which  exclude  the  conflicting  tract,  and  obtains  a 
patent  for  the  remaining  part  included  in  his  original  application, 
he  thereby  abandons  the  excluded  portion:  Wise  County  Coal  Co.  v. 
Phillips,  21  Tex.  Civ,  App,  293,  51  S.  W.  331;  Montgomery  County 
V.  Augier,  32  Tex.  Civ.  App.  451,  74  S.  W.  957;  Amacker  v.  Northern 
Pac.  B.  Co.,  58  Fed.  850,  7  C.  C.  A.  518. 

Where  a  homestead  entryman,  claiming  the  land  as  a  settler  there- 
on, acquiesces  in  a  decision  of  the  land  department  which  is  adverse 
to  him,  and  thereafter  files  a  new  application  in  which  he  enters 
the  same  land  as  being  public  land  subject  to  entry  because  of  the 
invalidity  of  the  previous  entry,  he  must  be  regarded  as  having 
abandoned  his  original  entry:  Edwards  v.  Begole,  121  Fed.  1,  57  C. 
C.  A.  245.  But  it  has  been  held  that  one  making  a  second  application 
to  purchase  school  lands  does  not  thereby  abandon  or  waive  his  rights 
nnder  his  first  application:  Perry  v.  Eutherford,  39  Tex.  Civ.  App. 
477,  87  S.  W.  1054.  Where,  however,  a  purchaser  of  school  lands, 
after  his  purchase  was  canceled  for  abandonment,  voluntarily  makes 
a  second  application  upon  which  he  was  awarded  a  second  allotment, 
his  action  shows  an  acquiescence  in  the  claim  that  the  first  appli- 
cation was  abandoned  and  prevents  its  reinstatement:  Williams  v. 
Eobison   (Tex.),  124  S.  W.  85. 

g.  Effect  of  Sale  or  Belinquishment  as  an  Abandonment. — The 
fact  that  one  sells  property  cannot  be  regarded  as  an  abandonment, 
since  a  sale  and  abandonment  are  distinctive  transactions:  Stephens 
v.  Mansfield,  11  Cal.  363;  McLeran  v.  Benton,  43  Cal.  467;  Middle 
Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  39  Pac.  1054;  Doe  v.  Waterloo 
Min.  Co.,  70  Fed.  455,  17  C.  C.  A.  190.  "No  question  of  abandon- 
ment," said  the  court  in  Eichardson  v.  McNulty,  24  Cal.  339,  "can 
arise  where  a  transfer  has  been  by  the  act  of  two  parties.  To  an 
abandonment  of  the  character  involved  in  this  and  all  similar  cases 
there  can  be  but  one  party.  The  mining  ground  in  controversy,  be- 
fore it  was  occupied  by  the  plaintiff,  so  far  as  the  right  to  mine  the 
same  by  parties  without  title  is  concerned  (and  this  is  true  of  all 
the  public  mineral  land  of  the  state),  was  publici  juris,  and  open 
to  the  appropriation  of  anyone  desiring  it.  By  the  act  of  occupancy, 
the  plaintiff  made  it  his,  and  manifested  his  intention  to  do  so. 
Once  his,  it  continues  his  until  he  manifests  his  intention  to  part 
with  it  in  some  manner  known  to  the  law.  He  may  sell  it,  or  give 
it  to  another,  or  transfer  it  in  any  other  mode  authorized  by  law 
(thereby  preserving  the  continuity  of  possession),  or  he  may  abandon 
it.     In  doing  the  latter  he  must  leave  it  free  to  the  occupation  of 
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the  next  comer,  whoever  he  may  be,  without  any  intention  to  re- 
possess or  reclaim  it  for  himself  in  any  event,  and  regardless  and 
indifferent  as  to  what  may  become  of  it  in  the  future.  When  this  is 
done,  a  vacancy  in  the  possession  is  created,  and  the  land  reverts 
to  its  former  condition,  and  becomes  once  more  publici  juris,  and 
then,  and  not  until  then,  an  abandonment  has  taken  place.  There 
can  be  no  abandonment  except  where  the  right  abates  and  ceases  to 
exist.  If  it  be  continued  in  another,  by  any  of  the  modes  known 
to  the  law  for  the  transfer  of  property,  there  has  been  no  abandon- 
ment, for  the  right  first  acquired  by  the  occupancy  still  exists,  al- 
though vested  in  another,  and  the  continuity  of  possession  remains 
unbroken.  But  the  occupant  cannot  continue  his  right  in  another 
by  the  mere  act  of  volition;  nor  is  his  right  kept  alive  by  a  mere 
desire  that  it  may  become  vested  in  a  particular  person." 

The  conveyance  of  a  possessory  right  to  unsurveyed  public  lands 
is  not  equivalent  to  abandonment:  Neal  v.  Kayser  (Ariz.),  100  Pac. 
439.  But  it  has  been  held  that  a  sale  by  a  party  who  is  in  pos- 
session of  a  tract  of  public  land  with  an  intent  thereafter  to  enter 
it  as  a  homestead  is  equivalent  to  a  relinquishment  of  his  right  to 
enter,  and  the  land  department  may  properly  treat  him  as  having 
no  further  claims  upon  the  land:  Love  v.  Flahive,  206  U.  S.  35G,  27 
Sup.  Ct.  Rep.  729,  51  L.  ed.  1092.  An  abandonment  is  complete  where 
a  person  purchasing  a  mining  claim  on  December  26,  1890,  sliortly 
afterward  abandoned  it  because  of  his  inability  to  perform  the  as- 
sessment work  on  it,  after  which  his  son  relocated  on  January  30, 
1891,  as  an  abandoned  claim  giving  the  date  of  discovery  as  of 
December  20,  1890,  but  conveyed  it  to  his  father,  who  thereafter 
claimed  it  under  the  relocation  until  it  was  relocated  by  another 
party:  Niles  v.  Kennan,  27  Colo.  502,  62  Pac.  360.  But  a  parol  sale 
of  land,  the  title  to  which  has  passed  out  of  the  government,  and 
appurtenant  water  rights  and  the  surrender  of  possession  to  the  pur- 
chaser to  whom  a  conveyance  is  to  be  executed  is  not  an  abandon- 
ment of  the  vendor's  water  rights:  "Watts  v.  Spencer,  51  Or.  262,  94 
Pac.  39.  Land  entered  as  a  homestead  or  under  other  form  of  entry 
under  the  public  land  laws  may  be  restored  to  the  public  domain  by 
means  of  a  voluntary  relinquishment:  Moore  v.  Groftholdt,  10  Cal. 
App.  714,  103  Pac.  149;  Dikes  v.  Miller,  24  Tex.  417;  Keane  v.  Brygger, 
3  Wash.  338,  28  Pac.  653.  One  who  has  filed  a  homestead  entry, 
but  has  not  settled  on  the  land,  cannot,  by  executing  a  relinquish- 
ment and  delivering  it  to  another,  transfer  any  rights  in  the  land: 
Moss  V.  Dowman,  176  U.  S.  413,  20  Sup.  Ct.  Rep.  429,  44  L.  ed.  526. 

VI.    Effect  of  Abandonment. 

An  abandonment  of  property  or  a  right  in  property,  as  we  have 
seen  from  ftie  definitions  of  abandonment,  leaves  the  property  or 
right  to  be  taken  by  the  first  person  who  desires  to  take  it. 

As  we  have  seen  before,  as  far  as  abandonment  relates  to  a  vested 
interest  in  real  property,  it  is  ineffectual  to  transfer  title:  Sharkey 
V.  Candiani,  48  Or.  112,  85  Pac.  219,  7  L.  R.  A.,  N.  S.,  791.  An 
abandoned  inchoate  title  to  public  lands  reverts  to  the  govern- 
ment, and  by  its  extinction  may  make  a  younger  and  conflicting 
title  good:  Hoffman  v.  Bell,  61  Pa.  444.  In  other  words,  a  settler 
upon  public  lands  loses  ail  his  title  thereto  by  abandonment:  Gluckauf 
V.   Reed,   22  Cal.   468.     The   possessory   rights    of   one   in  possession 
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of  public  lands  are  forfeited  by  his  abandonment,  and  the  land  is 
restored  to  the  public  domain,  but  if  the  occupant  resumes  possession 
before  occupation  by  another,  his  original  rights  are  generally  re- 
stored: Carroll  t.  Price,  81  Fed.  137. 

An  abandoned  mining  claim  becomes  a  part  of  the  public  domain 
subject  to  sale  and  disposition  by  the  government:  Davis  v.  Butler, 
6  Cal.  510;  Conn  v.  Oberto,  32  Colo.  313,  76  Pac.  369;  Migeon  v. 
Montana  Cent.  Ry.  Co.,  77  Fed.  249;  Farrell  v.  Lockhart,  210  U.  S. 
142,  28  Sup.  Ct.  Eep.  681,  52  L.  ed.  994.  All  improvements,  such 
as  wells  sunk  for  the  purpose  of  finding  oil,  found  on  an  abandoned 
mining  claim  belong  to  the  relocator  of  the  claim:  Wolf  skill  v. 
Smith,  5  Cal.  App.  175,  89  Pac.  1001.  So,  also,  where  a  pre-emptioner 
allows  his  right  to  a  tract  of  public  land  to  expire  without  completing 
his  purchase,  growing  crops  thereon  pass  with  the  land  to  a  pur- 
chaser from  the  government:  Baser  v.  Quails,  4  Blackf.  286,  30  Am. 
Dec.  658. 
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BROWN  V.  ORR. 

[110  Va.  1,  65  S.  E.  499.] 

PARTNERSHIP  FUNDS — Expenditiire  for  Benefit  of  Wife.— 

Where  a  partner  uses  firm  funds  to  pay  for  and  improve  property  for 
the  benefit  of  his  wife,  the  property  becomes  impressed  with  a  lien 
in  favor  of  the  partnership,  especially  if  its  assets  are  insufficient  to 
pay  its  debts  after  the  decease  of  such  partner,      (pp,  913,  914.) 

HUSBAND  AND  WIFE— Joint  Purchase  and  Sale,— Where 
land  is  purchased  by  husband  and  wife  jointly,  but  the  conveyance  is 
made  to  her  alone,  and  afterward  the  property  is  sold  to  one  who 
executes  deferred  purchase  money  notes  to  the  husband  and  wife 
jointly,  the  husband's  estate  is  prima  facie  entitled  to  one-half  the 
money  due  thereon,     (p.  914.) 

SUBROGATION. — ^A  Widow  is  Subrogated  to  the  Rights  of  her 
husband's  creditors  against  his  estate  to  the  extent  that  she  has  paid 
such  indebtedness  from  her  own  means,      (p.  914.) 

Pennington  Bros.,  for  the  appellant. 

Irvine  &  Morison  and  Duncan  &  Cridlin,  for  the  appellees. 

2  BUCHANAN,  J.  The  object  of  this  suit  was  to  have  a 
settlement  of  the  affairs  of  the  partnership,  under  the  firm 
name  of  Brown  &  Orr,  which  had  existed  between  the  appel- 
lant's husband,  C.  W.  Brown,  and  the  appellee,  James  W. 
Orr,  from  the  year  1893  until  the  death  of  Mr.  Brown  in  the 
yoar  1907;  to  subject  the  partnership  assets  to  the  payment 
of  its  debts;  and  also  to  subject  certain  real  estate,  or  the 
proceeds  thereof,  claimed  by  the  appellant,  to  the  payment 
of  said  debts,  upon  the  ground  that  said  real  estate  was  pur- 
chased in  whole  or  in  part  with  partnership  funds. 

The  necessary  accounts  were  directed,  and  a  report  made 
by  one  of  the  commissioners  of  the  court,  to  which  there  were 
exceptions  by  both  parties,  and  a  decree  entered  overruling 
the  exceptions  to  that  report  and  confirming  the  same  so  far 
as  it  affected  the  questions  involved  in  this  appeal. 

(912) 
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The  commissioner  reported  that  the  sum  of  four  hundred 
and  seven  dollars  and  forty-two  cents  went  into  the  Joslyn 
lot  and  the  house  constructed  thereon  out  of  the  funds  of 
the  partnership,  for  which  the  appellant's  husband  had  not 
accounted  or  charged  himself  on  the  books  of  Brown  &  Orr. 
There  was  a  decree  in  favor  of  the  surviving  partner  against 
the  estate  of  the  deceased  partner  for  that  sum,  which  was 
declared  to  be  a  lien  on  a  house  and  lot  conveyed  to  the  appel- 
lant by  W.  S.  Crowell  and  wife.  It  was  further  decreed  that 
the  estate  of  the  deceased  partner  was  entitled  to  one-half  of 
the  balance  due  from  Mrs.  Spencer,  the  purchaser  of  the 
Josh'n  house  and  lot. 

The  action  of  the  court  in  declaring  that  the  four  hun- 
dred and  seven  dollars  and  forty-two  cents  was  a  lien  on 
the  Crowell  house  and  lot,  and  that  the  deceased  partner's 
estate  was  entitled  to  one-half  of  the  balance  due  on  the 
Joslyn  house  and  lot,  is  assigned  as  erroneous. 

It  appears,  according  to  the  finding  of  the  commissioner, 
approved  by  the  court,  and  as  we  think  sustained  by  the 
evidence,  that  the  Joslyn  lot  was  purchased  by  the  appellant 
and  her  husband,  although  it  was  subsequently  conveyed  to 
the  appellant  ^  alone ;  that  the  funds  of  the  partnership,  to 
the  extent  at  least  of  the  sum  of  four  hundred  and  seven 
dollars  and  forty-two  cents,  were  used  by  the  deceased  part- 
ner in  purchasing  that  lot  and  constructing  the  improvements 
thereon,  which  he  had  never  accounted  for  or  charged  him- 
self with  upon  the  books  of  the  firm;  that  a  portion  of  the 
proceeds  collected  on  the  purchase  price  of  the  Joslyn  house 
and  lot,  sold  and  conveyed  to  Mrs.  Spencer,  had  been  used 
in  purchasing  and  improving  the  Crowell  lot;  and  that  the 
uncollected  portion  of  the  purchase  price  due  from  Llrs. 
Spencer  on  the  Joslyn  house  and  lot  was  evidenced  by  a  note 
or  bond  payable  to  the  appellant  and  her  husband.  It  fur- 
ther appears  that  the  deceased  partner  had  no  means  when 
the  partnership  was  formed,  and  substantially  none  during 
its  existence,  except  his  interest  in  that  business,  and  that 
his  wife  did  not  receive  more  than  three  hundred  and  twelve 
dollars  and  eighty-six  cents  from  the  estates  of  her  father 
and  her  grandfather,  the  sources  from  which  she  claims  to 
have  acquired  the  means  with  which  to  purchase  and  pay 
for  the  Joslyn  lot  and  make  the  improvements  thereon. 

Whether  or  not  the  facts  of  the  case  would  have  justified 
the  trial  court  in  holding  that  to  the  extent  to  which  the  said 
partnership  effects  unaccounted  for  by  Mr.  Brown  and  not 
charged  to  him  upon  the  books  of  the  firm  went  into  the 
real  property  conveyed  to  the  appellant  and  the  improve- 
ments made  thereon,  there  was  a  resulting  trust  for  the  part- 
liership,  need  not  be  considered,  as  the  court  did  not  so 
decide,   and  the  surviving  partner  is  not  claiming  that   it 
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should  have  done  so.  But  it  held,  and  we  think  properly, 
that  the  partnership  funds  so  used  in  the  purchase  and  im- 
provement of  the  land  conveyed  to  the  appellant  were  a 
charge  or  lien  thereon.  It  would  be  against  the  plainest 
principles  of  justice  and  equity,  under  the  facts  of  this  case, 
to  permit  a  partner  to  use  partnership  funds  in  paying  for 
and  improving  property  for  the  benefit  of  his  wife,  and  hold 
that  there  was  no  charge  or  lien  upon  the  property  in  favor 
of  the  partnership  to  the  extent  that  partnership  funds  had 
been  so  used,  and  unaccounted  for — especially  since  it  ap- 
peared that  the  partnership  assets  were  insufficient  to  pay  its 
^  debts,  and  the  burden  of  paying  them  would  fall  upon  the 
surviving  partner:  See  Warwick  v.  Warwick,  31  Gratt.  70; 
New  South  Building  etc.  Assn.  v.  Reed,  96  Va.  345,  70  Am. 
St.  Rep.  858,  31  S.  E.  514;  National  Vallev  Bank  v.  Hancock, 
100  Va.  101,  93  Am.  St.  Rep.  933,  40  S.  E.  611,  57  L.  R.  A. 
728;  15  Am.  &  Eng.  Ency.  of  Law,  1184,  and  cases  cited  in 
notes  1  and  3;  Adams'  Equity,  5th  Am.  ed.  Bispham,  note  on 
top  pp.  110,  111. 

The  other  error  assigned  is  to  the  action  of  the  court  in 
decreeing  that  the  estate  of  the  appellant's  husband  was  en- 
titled to  one-half  of  the  balance  due  from  Mrs.  Spencer  on  the 
purchase  price  of  the  Joslyn  house  and  lot. 

That  balance  of  purchase  money  was  evidenced  by  a  note 
or  bond,  payable  to  the  appellant  and  her  husband  jointly, 
and  while  the  conveyance  of  the  Joslyn  lot  was  to  the  appel- 
lant alone,  the  evidence  shows  that  it  was  purchased  jointly 
for  her  husband  and  herself.  The  purchase  having  been 
originally  made  for  herself  and  husband,  and  when  the  prop- 
,erty  was  sold  and  conveyed  to  Mrs.  Spencer  the  deferred  pur- 
chase money  notes  or  bonds  having  been  made  payable  to 
both  the  appellant  and  her  husband  jointly,  a  prima  facie 
case  was  made  entitling  the  husband's  estate  to  one-half  of 
the  balance  of  the  purchase  price  due  from  Mrs.  Spencer. 
The  appellant  has  not  pointed  out,  nor  have  we  discovered, 
anything  in  the  record  which  shows  that  she  and  not  her 
husband's  estate  was  entitled  to  what  was  made  payable  to 
him. 

The  cross-error  assigned  in  the  appellee's  brief,  under  rule 
8,  does  not  seem  to  be  much  relied  on,  and  if  it  were,  we  do 
not  think  there  was  any  error  in  the  action  of  the  court  in 
decreeing  that  the  appellant  should  be  subrogated  to  the 
rights  of  her  husband's  creditors  against  his  estate,  to  the 
extent  that  she  had  paid  off  such  indebtedness  out  of  her  own 
means. 

We  are  of  opinion  that  the  decree  appealed  from  should 
be  affirmed. 


The  Effect  of  "Expenditures  on  a  Wife's  Estate  hy  Her  Husband,  as 
against  his  creditors,  is  considered  in  the  note  to  Morris  v.  Fletcher, 
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77  Am.  St.  Rep.  92.  Attacks  by  creditors  on  conveyant^cs  made  by  a 
husband  to  his  wife  are  considered  in  the  note  to  Adoue  v.  Spencer, 
90  Am.  St.  Rep.  497. 

The  Misapplication  hy  a  Partner  of  Partnership  Funds  in  paying 
his  individual  debts  is  the  subject  of  a  note  to  Davies  v.  Atkinson,  7 
Am.  St.  Rep.  377. 

The  Law  of  Subrogation  is  the  subject  of  a  note  to  American  Bond- 
ing Co.  V.  National  etc.  Bank,  99  Am.  St.  Rep.  474. 


KIRK  V.  OAKEY. 

[110  Va.  67,  65  S.  E.  528.] 

JUDICIAL  SALE — Caveat  Emptor — Marketable  Title. — While 
the  doctrine  of  caveat  emptor  applies  to  judicial  sales,  still  a  pur- 
chaser in  good  faith  is  entitled  to  a  marketable  title,  and  will  be 
protected  where  objection  is  made  to  defects  in  the  title  before  con- 
firmation,    (p.   916.) 

JUDICIAL  SALE — Adjudication  of  Liens  Before  Confirmation. 

A  purchaser  at  a  judicial  sale  who,  before  confirmation,  discovers  al- 
leged liens  on  the  property,  is  entitled  to  have  the  lienholders  made 
parties  and  their  rights  adjudicated.  And  a  decree  compelling  him 
to  comply  with  the  terms  of  sale  without  affording  such  protection  to 
his  title  will  be  reversed,     (p.  916.) 

A  sale  of  real  estate  was  made  under  a  decree,  at  which 
sale  W.  V.  Kirk  was  the  purchaser.  He  refused  to  comply 
with  the  terms  of  sale,  because  of  an  alleged  defect  in  the 
title.     From  a  decree  compelling  him  to  comply,  he  appeals. 

Shackleford  &  Gish  and  C.  G.  &  M.  H.  Moomaw,  for  the 
appellant. 

McClung  &  McClung  and  Robertson,  Hall,  "Woods  &  Jack- 
son, for  the  appellees. 

^'  WHITTLE,  J.  The  sole  question  involved  in  this  ap- 
peal is  the  right  of  the  appellant,  W.  V.  Kirk,  the  purchaser 
of  the  lot  in  controversy  *^*  at  a  judicial  sale,  before  con- 
firmation, to  protect  his  title  by  having  alleged  holders  of 
outstanding  liens  upon  the  property  convened  and  their 
rights  judicially  ascertained  and  determined. 

Kirk,  having  been  advised  of  the  defects  in  the  title,  de- 
clined to  comply  with  the  terms  of  sale;  whereupon  the  court 
awarded  a  rule  against  him  to  show  cause  why  the  property 
should  not  be  resold  at  his  risk. 

In  answer  to  the  rule  he  alleged  that  the  title  to  the  prop- 
erty was  defective,  being  encumbered  by  sundry  judgments 
against  a  former  owner,  and  also  by  certain  contingent  dower 
rights  therein,  to  which  he  called  the  attention  of  the  court, 
and  prayed  that  the  alleged  encumbrancers  might  be  made 
parties  and  their  rights  adjudicated. 


916  135  American  State  Reports.  [Virginia, 

Though  the  principle  is  well  settled  that  the  doctrine  of 
caveat  emptor  applies  to  judicial  sales  (Stone  v.  Painter,  5 
Munf.  287;  Long  v.  Weller's  Exr.,  29  Gratt.  347;  Bulin  v. 
Melhom,  75  Va.  639 ;  Smith  v.  Wersham.  82  Va.  937,  1  S.  E. 
331 ;  Sexton  v.  Patterson,  1  Va.  Dec.  551 ;  Flanary  v.  Kane, 
102  Va.  547,  46  S.  E.  312,  681),  nevertheless  it  is  likewise 
true  that  a  purchaser  in  good  faith  at  such  sale  is  entitled 
to  a  marketable  title,  and  will  be  protected  where  ob.jection 
is  made  to  defects  in  the  title  before  confirmation:  Threlkels 
V.  Campbell,  2  Gratt.  198,  44  Am.  Dec.  384;  Young's  Admr. 
V.  McClung,  9  Gratt.  336;  Long  v.  Weller's  Exr.,  29  Gratt. 
347 ;  Thomas  v.  Davidson,  76  Va.  338 ;  Boyce  v.  Strother,  76 
Va.  862 ;  Hickson  v.  Rucker,  77  Va.  135. 

The  rule  is  thus  stated  in  Rorer  on  Judicial  Sales,  sections 
155,  156:  "But  such  purchaser  at  a  judicial  sale  may  not  be 
thus  compelled  to  complete  the  sale  if  the  title  be  defective, 
nor  to  pay  the  consideration  money  until  the  defect,  if  there 
be  one,  is  obviated;  for  although  the  rule  caveat  emptor  ap- 
plies after  the  sale  is  closed  by  payment  of  the  purchase 
money  and  delivery  of  the  deed,  if  there  be  no  fraud,  yet 
the  buyer,  if  he  discover  the  defect  beforehand,  will  not  be 
compelled  to  complete  the  sale. 

"See.  156.  And,  therefore,  if  a  rule  be  made  against  him 
with  a  view  to  enforcing  compliance  with  his  bid,  he  may,  on 
appearance  ^^  thereto,  have  an  order  of  reference  to  inquire 
into  and  report  the  state  of  the  title  to  the  property,  and  if 
the  title  prove  to  be  doubtful  and  incurably  defective,  he  will 
not  be  coerced  into  completion  of  the  purchase." 

In  2  Barbour's  Chancery  Practice,  second  edition,  page 
1189,  it  is  said  the  purchaser  has  a  right  to  have  omitted 
parties  brought  in;  and  in  note  4,  page  1190,  that  "he  may 
before  confirmation  make  objections  to  defects  in  the  title 
and  have  them  remedied,  but  such  objections  made  afterward 
come  too  late,  except  in  cases  of  after-discovered  mistake, 
fraud  and  the  like":  Citing  Watson  v.  Hoy,  28  Gratt.  698; 
Thomas  v.  Davidson,  76  Va.  338;  Nutt  v.  Summers,  78  Va. 
164. 

For  an  exhaustive  discussion  of  the  general  subject,  see 
monographic  note  on  "judicial  sales,"  at  end  of  the  case  of 
Walker  v.  Page,  21  Gratt.,  bottom  p.  951. 

It  was  a  vain  ceremony  for  the  lower  court  to  undertake  to 
determine  the  question  of  encumbrances  in  the  absence  of  the 
parties  in  interest.  The  decree  had  no  binding  effect,  and 
the  purchaser  was  denied  the  redress  to  which  he  was  plainly 
entitled  upon  the  facts  developed  under  the  well-settled  prac- 
tice in  such  case. 

For  these  reasons  the  decree  must  be  reversed  and  the  case 
remanded  for  further  proceedings  in  conformity  to  the  views 
expressed  in  this  opinion. 
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WHETHER,  WHEN,  AND  HOW  A  PURCHASER  AT  A  JUDICIAL 
SALE  MAY  OBJECT  TO  TITLE. 

I.  When  "Caveat  Emptor"  was  Inflexible,  917. 

II.  Definition  of  a  Judicial  Sale,  918. 

III.  Whether  the  Purchaser  at  a  Judicial  Sale  may  Object  to  Title. 

a.  The  Relaxing  of  "Caveat  Emptor,"  919. 

b.  If  a  Bona  Fide  Purchaser,  921. 

c.  In  Case  of  Fraud  or  Mistake,  921. 

d.  Where  Only  Estate,  Right,  Title  and  Interest  of  Supposed 

Owner  Sold,  921. 

e.  What  is  a  Marketable  Title,  922. 

f.  Where  Terms  of  Sale  Do  not  Provide  That  Property  Sold 

is  Subject  to  Liens,  922. 

rv.  When  the  Purchaser  at  a  Judicial  Sale  Should  Make  His  Objec- 
tions to  Title,  922. 

V.  How  the  Purchaser  at  a  Judicial  Sale  Should  Make  His  Objec- 

tions to  Title,  92i. 

VI.  Summary,  926. 

I.    When  "Caveat  Emptor"  was  Inflexible. 

In  the  monographic  note  on  page  35  of  volume  134  of  this  series, 
we  had  occasion  to  treat  of  the  cognate  subject  "Vacating  Satisfac- 
tion of  Execution  Because  Title  of  Purchaser  Fails,"  and  we  refer  the 
reader  to  it  for  information  on  a  matter  so  nearly  akin  to  the  pres- 
ent note  that  the  citations  and  general  informatioai  cannot  fail  to  be 
useful  to  the  acquirement  of  a  thorough  knowledge  of  the  topic 
viewed  from  another  angle.  There  are  so  many  subjects  in  which 
the  well-worn  doctrine  of  caveat  emptor  and  its  modifications  form 
the  foundation,  and  they  have  been  discussed  from  the  time  when  the 
two  Latin  words  signified  an  iron-bound  maxim  that  a  buyer  pur- 
chased at  his  peril — that,  in  the  words  of  the  old  Dutch  proverb, 
the  buyer  needs  a  hundred  eyes,  the  seller  but  one — down  to  the 
present,  when  with  the  education  of  the  masses  there  has  arisen  the 
popular  demand  for  something  better  than  a  cast-iron  interpretation 
of  the  laws,  a  liberal  rather  than  a  literal  translation,  and  the  sub- 
stitution of  a  catholic  breadth  of  rendition  of  legal  maxims  in  the 
place  of  the  hard-and-fast,  the  jejune  readings,  in  which  the  old- 
fashioned  "juristical  oligarchy,"  as  H.  S.  Maine  calls  them  in  his 
"Ancient  Law,"  used  to  revel.  The  result  is  to  be  found  in  a  long 
line  of  decisions  marking  the  gradual  broadening  of  -interpretation 
responsive  to  the  demand  of  the  commercial  as  well  as  of  the  legal 
world.  But  for  that  welcome  change  the  three  questions  in  the  title 
of  our  note  would  have  been  unnecessary — they  could  have  been  an- 
swered that  the  purchaser  at  a  judicial  sale  takes  all  the  right,  title 
and  interest  of  the  judgment  debtor  in  the  property  sold,  whether  the 
debtor  has  any  interest  or  not.  In  lieu  of  that  we  shall  be  able  to 
show  that  the  purchaser  has  peculiar  rights  of  his  own,  that  he  can, 
at  the  proper  time,  and  in  the  appropriate  manner,  object  to  taking 
what  was  sold  in  lieu  of  what  was  purported  to  be  sold,  in  short 
that  a  sale  by  direct  authority  of  the  laws  is  not  to  be  devested  of 
the  solemn  and  obligatory  environment  which  surrounds  a  sale  by  a 
private  individual  or  a  corporation. 
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n.    Definition  of  Judicial  Sale. 

Before  entering  upon  the  discussion  of  the  purchaser's  rights  after 
a  judicial  sale,  it  is  advisable  to  define  just  what  a  judicial  sale  is. 
According  to  the  authorities,  then,  a  judicial  sale  is  one  made  under 
the  process  of  a  court  having  competent  authority  to  order  it,  by  an 
officer  legally  appointed  and  commissioned  to  sell.  The  sale  is  by 
the  court  through  the  officer  appointed:  Lawson  v.  De  Bolt,  78  Ind. 
563;  Neligh  v.  Keene,  16  Neb.  407,  20  N.  W.  277;  Williamson  v. 
Berry,  8  How.  495,  12  L.  ed.  1170;  and  it  is  a  sale  from  the  court  to 
the  purchaser,  the  court  being  the  vendor:  Dawson  v.  Litsey,  10 
Bush,  408;  Anderson  v.  Foulke,  2  Har.  &  G.  346;  Gibbs  v.  Cunning- 
ham, 1  Md.  Ch.  44;  Neligh  v.  Keene,  16  Neb.  407,  20  N.  W.  277; 
Armor  v.  Cochrane,  66  Pa.  308;  Nevada  Nickel  Syndicate  Co.  v. 
National  Nickel  Co.,  103  Fed.  391.  The  sale  is  subject  to  confirma- 
tion by  the  court  and  is  not  absolute  till  confirmed:  Halleck  v.  Guy, 
9  Cal.  181,  70  Am.  Dec.  643;  Busey  v.  Hardin,  2  B.  Mon.  407;  An- 
drews V.  Scotton,  2  Bland,  629;  Mason  v.  Osgood,  64  N.  C.  467; 
Williamson  v.  Berry,  8  How.  495,  12  L.  ed.  1170;  Smith  v.  Arnold, 
5  Mason,  414,  Fed.  Cas.  No.  13,004. 

"Precisely  what  sales  can  accurately  be  denominated  'judicial'  is 
not  very  well  settled.  Of  course,  they  must  be  the  result  of  judicial 
proceedings,  and  the  order,  decree  or  judgment  on  which  they  are 
based  must  direct  the  sale  of  the  property  sold.  There  can  be  no 
judicial  sale  except  on  a  pre-existing  order  of  sale:  Minnesota  Co.  v. 
St.  Paul  Co.,  2  Wall.  640,  17  L.  ed.  898.  And  probably  the  order  of 
sale,  is  not,  alone,  sufficient  to  entitle  the  sale  to  be  called  judicial. 
....  The  true  test  is,  that  it  must  be  one  which  is,  i^  contemplation 
of  law,  made  by  the  court,  and  there  may  be  circumstances  when 
such  is  the  case,  though  there  is  no  pre-existing  order  directing  or 
authorizing  the  sale,  as  where  the  property  is  in  the  hands  of  a  re- 
ceiver appointed  by  the  court  and  given  power  by  law  to  make  sale 
thereof  [Campbell  v.  Parker,  59  N.  J.  Eq.  342,  45  Atl.  116],  Or  of 
an  executor  upon  whom  a  power  of  sale  is  conferred  by  the  will,  if 
the  sale  must  be  reported  to  and  confirmed  by  the  court:  Warehime 
V.  Graf,  83  Md.  98,  34  Atl.  364;  Freeman  on  Void  Judicial  Sales, 
see.  1.  In  one  of  the  latest  cases,  Castleman's  Admr.  v.  Castleman 
(W.  Va.),  68  S.  E.  34,  the  relative  positions  of  parties  are  declared 
to  be  that  in  all  judicial  sales  the  court  is  the  vendor  and  contract- 
ing party  on  the  one  hand,  and  the  purchaser  on  the  other.  The 
commissioners  are  merely  the  creatures  of  the  court,  and  the  sale  is 
never  complete  until  it  is  reported  to  and  confirmed  by  the  court." 
Very  similar  language  is  used  in  Ladd  v.  Craig,  94  Miss.  659,  47 
South.  777.  In  that  case  the  court  adopted  the  language  of  Langyhcr 
V.  Patterson,  77  Va.  470:  "Confirmation  is  the  judicial  sanction  of 
the  court,  and  by  confirmation  the  court  makes  it  a  sale  of  its  own; 
and  the  purchaser  is  entitled  to  the  full  benefit  of  his  contract,  which 
if  no  longer  executory  but  executed,  and  which  will  be  enforced 
against  him  and  for.  him."  "The  better  opinion  is,"  says  Mr.  Free- 
man in  his  work  on  Executions,  third  edition,  section  304k,  "that  the 
rule  of  caveat  emptor  will  not  be  applied  in  chancery  sales  while  the 
coort  retains  control  of  the  proceedings;  and  that  the  purchaser  will 
be  released,  and  any  payments  made  by  him,  and  remaining  within 
the  control  of  the  court  will  be  returned,  if  the  condition  of  the  title 
is  such  that  he  would  not  be  required  to  accept  it  were  the  contract 
between  him  and  a  private  individual.     The  court  is  the  vendor,  and 
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it  will  not  enforce  a  contract  in  its-  own  favor,  of  which  it  would 
refuse  to  decree  the  execution,  if  the  vendor  were  a  private  person." 

III.    Whether  the  Piirchaser  at  a  Judicial  Sale  may  Object  to  Title. 

a.  The  Relaxing  of  "Caveat  Emptor." — Having  given  a  sufficiently- 
terse  definition  of  a  judicial  sale,  we  now  proceed  to  discuss  the 
question  whether  a  purchaser  at  such  sale  may  object  to  the  title.  It 
will  aid  the  reader  considerably  if  we  tell  him  at  this  stage,  and 
subject  to  what  follows,  that  a  purchaser  can  object  to  the  title,  but 
that  his  power  to  do  so  has  been  very  gradually  developed  and  under 
the  steadying  effect  of  continuous  opposition.  It  is  necessary  to  see 
what  stage  has  been  appointed  for  his  relief.  A  long  line  of  cases 
has  established  and  with  unrelenting  strictness  that  the  purchaser  of 
land  at  a  judicial  sale  buys  at  his  risk,  so  far  as  title  is  concerned, 
by  reason  of  caveat  emptor  always  applying  to  such  sales:  Lindsay 
V.  Cooper,  94  Ala.  170,  33  Am.  St.  Ecp.  105,  11  South.  325,  16  L.  R. 
A.  813;  F.  A.  Ames  Co.  v.  Slocomb  Mercantile  Co.  (Ala.),  51  South. 
994;  Black  v.  Walton,  32  Ark.  321;  Tilley  v.  Bridges,  105  111.  336; 
Williams  v.  Glenn's  Admr.,  87  Ky.  87,  12  Am.  St.  Eep.  461,  7  S.  W. 
610;  Gould  v.  Bridgers,  3  Mart.,  N.  S.,  692;  Farmers'  and  Planters' 
Bank  v.  Martin,  7  Md.  342,  61  Am.  Dec.  350;  Hammond  v.  Chamber- 
lain Banking  House,  58  Neb.  445,  76  Am.  St.  Eep.  106,  78  N.  W.  718; 
Hitchcock  County  v.  Cole,  80  Neb.  375,  114  N.  W.  276;  Brady  v. 
Carteret  Realty  Co.,  67  N.  J.  Eq.  641,  110  Am.  St.  Eep.  502,  GO^Atl. 
938,  3  Ann.  Cas.  421;  Mott  v.  Mott,  68  N.  Y.  246;  Freeman  v.  Cald- 
well, 10  Watts,  9;  Hously  v.  Lindsay,  10  Heisk.  651;  Flanary  v. 
Kane,  102  Va.  547,  46  S.  E.  312,  €81;  Calvert  v.  Ash,  47  W.  Va.  480, 
35  S.  E.  887;  Castleman's  Admr.  v.  Castleman  (W.  Va.),  68  S.  E.  34. 
In  order  that  the  strictness  of  the  application  of  the  rule  may  be 
appreciated,  we  extract  from  Lindsay  v.  Cooper,  94  Ala.  170,  33  Am. 
St.  Eep.  105,  11  South.  325,  16  L.  R.  A.  813,  the  following  expres- 
sions from  that  opinion:  "They  are  purchasers,  it  is  true,  in  good 
faith,  without  actual  notice  and  for  value.     They  are  also,  however, 

purchasers  at  a  judicial  sale To  such  sales  the  rule  of  caveat 

emptor  applies  in  its  utmost  vigor  and  strictness.  The  court  orders 
the  sale,  in  such  cases,  only  of  such  interest  and  estate  and  rights 
in  the  premises  as  he  had  and  could  have  asserted;  no  more,  no  less. 
The  purchaser  succeeds  to  his  rights  and  attitude  in  respect  of  the 
property  sold,  'takes  his  shoes,'  stands  in  his  place,  acquires  his  in- 
terest as  the  same  existed  in  his  hands,  subject  to  all  infirmities  of 
title  then  attaching  to  the  estate,  and  to  all  equities,  known  or  secret, 
which  operated  a  limitation  upon  the  nominal  or  apparent  estate  of 
the  intestate  in  his  lifetime.  The  purchaser  buys  at  his  peril;  he 
takes  upon  himself  the  risks  of  any  outstanding  rights  that  could 
have  been  asserted  against  the  decedent;  and  if  by  reason  of  the 
existence  of  such  rights,  whether  known  or  not,  or  discoverable  or 
not,  he  takes  nothing  by  his  purchase,  he  cannot  complain."  In  the 
face  of  so  forceful  a  law,  and  such  a  learnedly  clear  illustration  of 
its  operation,  whence  comes  it  that  we  are  able  to  answer  the  ques- 
tion in  the  affirmative  that  the  purchaser  may  object  to  the  title? 

The  reason  is  that  from  all  time  the  courts  of  equity  have  exer- 
cised a  vigilant  interest  in  the  carrying  out  of  their  decrees  and 
have  permitted  a  purchaser  at  judicial  sales  to  make  a  limited  num- 
ber of  objections  to  the  proceedings  by  virtue  of  which  the  sale  was 
made.     He  could  object,  for  example,  that  the  court  making  the  de- 
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cree  had  no  jurisdiction  of  the  subject  matter;  but,  and  what  is  ger- 
mane to  the  question,  the  court  allowed  objection  that  jurisdiction 
had  not  been  acquired  over  all  the  persons  having  an  interest  in  or 
lien  upon  the  property  sold,  by  reason  of  their  not  having  been  made 
parties  to  the  suit,  their  rights  being  thus  unaffected  by  it,  and  the 
purchaser,  therefore,  not  obtaining  an  unencumbered  title:  Darvin 
V.  Hatfield,  4  Sand.  468.  The  purchaser  has  been  held,  in  the  ab- 
sence of  some  prior  notice  of  defect  in  a  judicial  sale,  to  expect  a 
good  title  and  he  will  not  be  compelled  to  accept  a  deed  which  leaves 
him  to  the  uncertainty  of  a  doubtful  title  or  the  hazard  of  a  prob- 
able contest  and  litigation  in  regard  to  his  title:  People  v.  Knicker- 
bocker Life  Ins.  Co.,  66  How.  Pr.  115.  The  purchaser  has  a  right 
to  expect  that  he  will  acquire  a  good  title,  and  the  law  presumes 
that  he  bids  with  that  object  in  view.  He  is  entitled  to  protection 
from  compulsion  to  take  a  doubtful  title  or  the  chance  of  litigation, 
such  as  omitting  to  join  as  parties  in  partition  legatees  whose  lega- 
cies were  a  charge  upon  the  land  which  was  the  subject  of  the  parti- 
tion suit:  Jordan  v.  Poillon,  77  N.  Y.  518. 

The  question  was  very  fully  considered  in  Fleming  v.  Burnham, 
100  N.  y.  1,  2  N.  E.  905,  in  which  the  court  considered  the  principles 
on  which  objections  to  title  on  judicial  sales  were  to  be  treated  and 
adjudicated.  The  rule  was  there  laid  down  that  the  purchaser  is  en- 
titled to  a  marketable  title,  free  from  reasonable  doubt,  inasmuch 
as  he  bids  on  the  assumption  that  there  are  no  undisclosed  defects. 
The  objections  must  not  be  captious  or  mere  suggestions  of  defects 
which,  though  within  the  range  of  possibility,  are  beyond  that  of 
probability.  The  rule  is  founded  on  the  distinction  between  a  pro- 
ceeding where  all  the  parties  are  before  the  court  and  one  in  which 
the  court  is  called  upon  to  compel  a  purchaser  to  take  title  under  a 
judicial  sale,  who  asserts  that  there  are  outstanding  rights  and  in- 
terests not  concluded  by  the  judgment  which  forms  the  foundation 
for  the  sale.  "The  objection  may  involve  a  mere  question  of  fact, 
or  it  may  involve  a  pure  question  of  law  upon  undisputed  facts.  In 
either  case  it  may  very  well  happen  that  the  question  is  so  doubtful 
that,  although  the  court  would  decide  it  upon  the  facts  disclosed,  in 
a  proceeding  where  all  the  parties  interested  were  before  the  court, 
nevertheless  it  would  decline  to  pass  upon  it  in  a  proceeding  to  compel 
a  purchaser  to  take  title  and  would  relieve  him  from  his  purchase. 
The  reason  is  obvious.  The  purchaser  is  entitled  to  a  marketable 
title.  A  title  open  to  a  reasonable  doubt  is  not  a  marketable  title. 
....  It  would  especially  be  unjust  to  compel  a  purchaser  to  take  a 
title,  the  validity  of  which  depended  upon  a  question  of  fact,  where 
the  facts  presented  upon  the  application  might  be  changed  on  a  new 
inquiry  or  are  open  to  opposing  inferences.  There  must  doubtless 
be  a  real  question  and  a  real  doubt.  But  this  situation  existing,  the 
purchaser  should  be  discharged:  Shriver  v.  Shriver,  86  N.  Y.  575,  and 
cases  cited;  Hellreigel  v.  Manning,  97  N.  Y.  56." 

There  is  therefore  ample  authority  for  the  rule  that  a  purchaser 
without  notice  has  the  right  to  object  to  the  title  offered  on  a  judi- 
cial sale  assuming  the  objection  to  be  real:  Myers  v.  Nourse,  5  Fla. 
516;  Bird  v.  Smith,  101  Ky.  205,  40  S.  W.  571;  Hernandez  v.  His 
Creditors,  14  La.  Ann,  337;  Succession  of  Nash,  48  La.  Ann.  1573,  21 
South.  254;  Bolgiano  v.  Cooke,  19  Md.  375;  Toole  v.  Toole,  112  X.  Y. 
333,  8  Am.  St.  Rep.  750,  19  N.  E.  682,  2  L.  E.  A.  465;  Rice  v.  Barrett, 
102  Ix'.  Y.  161,  6  N.  E.  898;  Wanser  v.  De  Nyse,  188  N.  Y.  378,  117 
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Am.  St.  Eep.  871,  80  N.  E.  1088;  Kay  v.  Adams,  28  Misc.  Eep.  664, 
59  N.  Y.  Supp.  1047;  Smith  v.  Doe,  111  N,  Y.  Supp.  525;  Shields  v. 
Allen,  77  N.  C.  375;  Edney  v.  Edney,  80  N.  C.  81;  Banks  v.  Ammon, 
27  Pa.  172;  Monaghan  v.  Small,  6  S.  C.  177;  Threlkelds  v.  Campbell, 
2  Gratt.  198,  44  Am.  Dec.  384;  Etter  v.  Scott,  90  Va.  762,  19  S.  E. 
776;  Kirk  v.  Oakey,  110  Va.  67,  ante,  p.  915,  65  S.  E.  528;  Dunscomb 
V.  Hoist,  13  Fed.  11.  And  that  the  title  he  is  entitled  to  demand 
should  be  a  marketable  title:  Mahoney  v.  Allen,  18  Misc.  Eep.  134,  42 
N.  Y.  Supp.  11;  Smith  v.  Doe,  111  N.  Y.  Supp.  525;  Wanser  v.  De  Nyse, 
188  N.  Y.  378,  117  Am.  St.  Eep.  871,  80  N.  E.  1088;  Threlkelds  v. 
Campbell,  2  Gratt.  198,  44  Am.  Dee.  384;  Long  v.  Weller's  Exr.,  29 
Gratt.  347;  Hickson  v.  Eucker,  77  Va,  135;  Kirk  v.  Oakey,  110  Va. 
67,  ante,  p.  915,  65  S.  E.  528.  In  New  Jersey,  however,  there  appears 
to  be  a  half-hearted  rule  that  the  purchaser  is  not  entitled  to  a  mer- 
chantable title,  but  it  is  so  qualified  that  it  does  not  seriously  im- 
pinge on  the  main  rule.  It  occurs  in  Boorum  v.  Tucker,  51  N.  J.  Eq. 
135,  26  Atl.  456:  "I  understand  the  rule  in  New  Jersey  to  be  that 
a  purchaser  at  a  judicial  sale  is  bound  to  take  such  title  as  an  exam- 
ination of  the  proceedings  will  show  that  he  will  get;  he  is  bound 
to  examine  for  himself  beforehand  to  see  what  title  he  will  obtain 
by  the  sale.  The  court,  however,  treats  a  contract  made  with  one  of 
its  officers  as  being  made  with  the  court  itself,  and  will  deal  with 
its  contractee  upon  equitable  principles — the  same  principles,  indeed, 
which  govern  in  all  cases  of  specific  performance:  Campbell  v.  Gard- 
ner, 11  N.  J.  Eq.  423,  69  Am.  Dec.  598;  Cool's  Exr.  v.  Higgins,  23  N. 
J.  Eq.  308,  25  N.  J.  Eq.  117." 

b.  If  a  Bona  Fide  Purchaser. — In  using  the  word  "purchaser"  in 
the  title,  we  imply  bona  fide  purchaser,  that  is  one  who  purchases  in 
good  faith,  without  notice  and  for  a  valuable  consideration:  Ten 
Eyck  v.  Whitbeck,  135  N.  Y.  40,  31  Am.  St.  Eep.  809,  31  N.  E.  994; 
United  States  v.  Des  Moines  Nav.  &  E.  Co.,  142  U.  S.  510,  12  Sup. 
Ct.  Eep.  308,  35  L.  ed.  1099;  United  States  v.  California  &  O.  Land 
Co.,  148  U.  S.  31,  13  Sup.  Ct.  Eep.  458,  37  L.  ed.  354.  There  will 
therefore  be  no  necessity  to  discuss  that  phase  of  the  subject  which 
deals  with  relief  sought  by  a  purchaser  who  had  notice  of  defects 
of  title  at  the  time  of  purchase. 

c.  In  Case  of  Fraud  or  Mistake. — Notwithstanding  the  stringency 
of  the  rule  of  caveat  emptor,  an  exception  always  recognized  by  the 
courts  is  where  the  purchaser  has  been  induced  to  bid  by  fraud  or 
under  a  mistake  of  fact.  He  will  be  released  from  the  sale  on  the 
ground  of  a  mistake  of  fact,  when  the  mistake  is  not  the  result  of 
his  own  negligence,  if  application  is  duly  made,  but  he  will  not  be 
released  from  his  purchase  on  his  mere  ignorance  or  mistake  of  law. 
The  mistake  must  be  mutual  or  no  relief  will  be  granted:  Haden  v. 
Ware,  15  Ala.  149;  Burns  v.  Hamilton's  Admr.,  33  Ala.  210,  70  Am. 
Dec.  570;  Norton  v.  Nebraska  L.  &  T.  Co.,  35  Neb.  466,  37  Am.  St. 
Eep.  441,  53  N.  W.  481,  18  L.  E.  A.  88;  Hayes  v.  Stiger,  29  N.  J,  Eq. 
196;  Upham  v.  Hamill,  11  E.  I.  565,  23  Am.  Eep.  525;  Long  v.  Wel- 
ler's Exr.,  29  Gratt.  347;  Gregory  v.  Peoples,  80  Va.  355;  Eedd  v. 
Dyer,  83  Va.  331,  5  Am.  St.  Eep.  272,  2  S.  E.  283. 

d.  Where  Only  Estate,  Right,  Title  and  Interest  of  Supposed 
Owner  Sold. — The  purchaser  manifestly  is  not  entitled  to  the  succor 
of  the  court  if  he  has  purchased  under  a  contract  for  such  estate, 
right,  title  or  interest  as  the  supposed  owner  may  have  in  the  lands 
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disposed  of.  Although  this  proposition  hardly  calls  for  any  weight 
of  authority,  as  no  pretense  of  warranty  would  be  set  up,  it  has  been 
before  the  courts  on  several  occasions  when  it  was  uniformly  decided 
that  the  purchaser  was  not  entitled  to  relief:  Brown  v.  Wallace,  4 
Gill  &  J.  479j  Shields  v.  Allen,  77  N.  C.  375.  In  Mott  v.  Mott,  68 
N.  Y.  246,  it  was  held  that  whether  there  was  a  good  title  to  the 
lots  sold  was  not  material  on  a  sale  of  the  right,  title  and  interest, 
and  that  the  purchaser  must  complete  a  purchase  wherein  he  was 
getting  what  he  contracted  for. 

e.  What  is  a  Marketable  Title. — This  formed  the  subject  of  a 
monographic  note  to  Cummings  v.  Dolan,  52  Wash.  496,  132  Am.  St. 
Eep.  986,  100  Pac.  989.  The  only  addition  that  need  be  made  to  that» 
note  here  is,  that  in  the  cases  of  purchases  made  at  judicial  sales, 
the  court  exercises  its  discretion  in  favor  of  the  purchaser  to  a 
greater  degree  than  if  the  transaction  had  been  only  between  the 
parties:  Haberman  v.  Baker,  128  N.  Y.  253,  28  N.  E.  370,  13  L.  R.  A. 
611;  Holly  v.  Hirsch,  135  N.  Y.  590,  32  N.  E.  709;  Heim  v.  Schwoerer, 
51  Misc.  Eep.  97,  99  N.  Y.  Supp.  553. 

f.  Where  Terms  of  Sale  Do  not  Provide  That  Property  Sold  is 
Subject  to  Liens. — In  Mahoney  v.  Allen,  18  Misc.  Eep.  134.  42  N.  Y. 
Supp.  11,  land  was  sold  in  a  partition  suit,  but  the  terms  oT''  sale  con- 
tained no  provision  that  the  property  was  to  be  sold  subject  to  any 
charge  or  lien;  nor  was  the  fact  declared  at  the  sale  as  required  by 
section  1678  of  the  Code  of  Civil  Procedure.  Defects  in  title  were 
disclosed  in  the  referee's  report  of  the  sale.  The  court  in  that  case 
said:  "It  may  be  assumed,  therefore,  that  the  purchaser  was  entitled 
to  receive  a  good,  marketable  title,  free  from  liens  or  encumbrances. 
Either  of  the  two  defects  last  above  referred  to  is  sufficient,  in  my 
opinion,  to  justify  the  court  in  granting  the  relief  the  purchaser  here 
asks  for,  unless  there  are  some  valid  reasons  which  stand  in  the  way 
of  granting  it It  would  be  manifestly  unjust  to  compel  Flem- 
ing to  take  a  title  which  might  be  the  subject  of  attack  by  parties 
whose  rights  have  not  been  the  subject  of  adjudication  in  the  action, 
when  he  is  entitled  by  law  to  a  marketable  title  and  one  free  from 
reasonable  doubt." 

IV.     When  the  Purchaser  at  a  Judicial  Sale  Should  Make  His  Objec- 
tions to  Title. 

In  the  absence  of  precedent  it  is  not  difficult  to  forecast  what 
would  be  the  decision  of  any  judge  on  the  question  of  when  a  pur- 
chaser should  make  known  his  objection  to  the  title  to  property  pur- 
chased at  a  judicial  sale.  Seeing  that  the  sale  is  inchoate  until  it  is 
confirmed  by  the  court,  and  that  confirmation  means  a  making  good 
that  which  is  defective  as  well  as  a  signification  of  approval  if  there 
is  nothing  defective,  it  stands  to  reason  that  the  first  decision  would 
be  that  it  is  the  act  of  ratification  by  the  court  that  makes  the  sale 
perfect  and  complete  and  converts  it  from  an  executory  to  an  accom- 
plished fact  and  deed. 

This  forecast  is  amply  borne  out  by  the  decisions.  In  an  early 
West  Virginia  case,  the  point  is  discussed  at  satisfying  length  and 
the  court  i)ractically  incorporated  in  the  opinion  its  valuable  research 
of  the  whole  of  the  law  on  the  subject.  After  discussing  the  defini- 
tion and  nature  of  a  judicial  act  as  one  clearly  pendente  lite,  the 
conclusion  is  readily  reached  that  a  judicial  sale  is,  in  contemplation 
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of  law,  a  sale  made  pendente  lite — a  sale  in  court — and  the  court  is 
the  vendor  regardless  of  the  instrumentality  of  the  officer  appointed 
therefor  by  the  court.  The  sale  is  not  valid  or  binding,  and  confers 
no  right  to  the  property  sought  to  be  sold,  until  confirmed  by  the 
court.  Such  confirmation  is  the  judicial  adoption  of  it  as  the  act  of 
the  court;  and  it  then,  and  not  before  then,  becomes  a  completed 
judicial  sale.  Care  must  be  taken  that  it  is  not  confounded  with  a 
sheriff's  sale  on  ordinary  common-law  or  statutory  execution,  which 
is  the  act  of  the  officer,  who  is  regarded  by  the  law  as  the  vendor, 
contradistinguished  from  the  court  as  vendor  on  a  judicial  sale.  To 
put  the  matter  above  and  beyond  all  doubt,  and  to  set  at  rest  the 
question  of  the  time  when  the  purchaser  must  speak  or  be  forever 
foreclosed,  must  complain  of  the  want  of  marketable  title  or  be  com- 
pelled to  accept  that  to  which  he  has  not  objected,  always,  of  course, 
excepting  the  case  of  fraud  or  want  of  jurisdiction,  the  opinion  deals 
with  the  discretionary  basis  upon  which  the  confirmation  of  the  court 
is  always  rested  and  the  consequent  power  to  deal  with  all  the  sur- 
rounding facts  and  circumstances  which  are  presented  for  review. 
The  discretion  of  the  court  on  confirmation  is  thus  practically  un- 
fettered as  to  all  that  has  occurred  between  the  parties,  and  thus  an 
occasion  is  offered  for  the  dissatisfied  buyer  to  come  in  and  allege 
the  grievance  of  the  title  for  the  cognizance  of  the  court  which  or- 
dered the  sale;  Hyman  v.  Smith,  13  W.  Va.  744;  Hall  v.  Taylor  (Ga.), 
66  S.  E.  478. 

The   question,  therefore,  at  the  head   of  this   division   is  answered 
by  saying  that   the  purchaser  must  make  his  objections   to   the  title 
offered  to  him  on  a  judicial  sale,  except  in  the  two  instances  referred 
to,  namely  fraud  or  want  of  jurisdiction,  before  the  confirmation  by 
the  court  of  the  sale,  or  in  the  language  of  Berlin  v.  Melhorn,  73  Va. 
639:   "We  think  it  may  be  safely  laid  down,  as  a  general  rule,  dedu- 
cible  from  the  authorities,  that  after  a  judicial  sale  has  been  abso- 
lutely  confirmed   by   the   court   which   ordered   it,   it   will   not   be   set 
aside   except  for  fraud,   mistake,   surprise,   or   other   cause   for  which 
equity   would   give   like   relief,   if   the   sale   had   been    made   by    the 
parties  in  interest  instead  of  by  the  court":  Boorum  v.  Tucker,  51  N. 
J.   Eq.   135,   26   Atl.   456;   Young's   Admr.   v.   McClung,   9   Gratt.   336 
Brock  V.  Eice,  27   Gratt.  812;   Long  v.  Weller's  Exr.,  29  Gratt.  347 
Thomas   v.   Davidson,   76  Va.   338;   Hickson   v.   Eucker,   77   Va.   135 
Kirk  V.  Oakey,  110  Va.  67,  ante,  p.  915,  65  S.  E.  528. 

A  telling  illustration  of  one  of  the  exceptions  to  the  rule  appears 
in  Morrow  v.  Wessell,  8  Ky.  Law  Eep.  261,  1  S.  W.  439.  In  that 
case  an  order  confirming  a  sale  was  made  on  the  motion  of  one  Curd, 
the  commissioner  for  the  attorney  for  an  absent  plaintiff  who  was  the 
administrator  of  one  Fox.  The  appellee  sought  to  have  the  order  set 
•aside.  A  conversation  had  taken  place  between  the  parties  wherein 
it  was  informally  agreed  that  if  the  purchaser  did  not  succeed  in 
finding  the  land  he  had  bought  the  order  confirming  the  sale  should 
be  set  aside,  and  the  appellee  on  that  understanding  allowed  it  to 
be  confirmed  without  objection.  The  court  said:  "The  same  conversa- 
tion, in  substance,  was,  during  the  term  of  court,,  had  by  Curd,  in 
behalf  of  his  client,  with  Morrow,  the  trustee  of  the  other  claimant 
of  the  land;  and,  while  the  reply  of  neither  Fox  nor  Morrow  amounts 
to  an  agreement  to  set  aside  the  report  of  sale  in  case  it  turned  out 
there  was  no  land,  we  think  their  conduct  and  conversation  were 
calculated  to  do  so,  and  did  create  the  belief  by  Curd  that  the  salo 


924  135  American  State  Reports.  [Virginia^ 

would  not  be  insisted  on  if,  upon  investigation,  the  land  sold  could 
not  be  found,  or  they  had  no  title  to  it;  and  that,  acting  on  that 
belief,  the  term  of  court  passed  without  time  to  make  the  investiga- 
tion, or  a  motion  to  set  aside  the  order  of  confirmation  being  made. 
There  can  be  no  question  but  that  if  the  facts  apparent  in  this 
record  had  been  relied  upon  to  either  prevent  an  order  confirming 
the  report  of  sale,  or  to  set  aside  the  order  of  confirmation  during  the 
term  of  court,  that  it  would  not  have  been  in  the  first  instance  made, 
and,  if  made,  it  would  have  been  set  aside;  and  as  we  think  the  at- 
torney of  appellee  was  induced  to  forego  his  right  to  have  the  order 
of  confirmation  set  aside,  and  the  report  of  sale  rejected,  and  sale- 
bond  canceled,  by  the  conduct  and  conversation  of  Fox  and  Morrow, 
the  effect  of  which  on  the  mind  of  Curd  they  must  have  known,  we 
think  the  lower  court  properly  perpetuated  the  injunction,  and  the 
judgment  is  affirmed."  The  matter  is  summed  up  by  Mr.  Freeman 
in  his  work  on  Executions,  third  edition,  volume  2,  section  304L. 
He  says:  "The  court  of  chancery  seems  to  have  proceeded  upon  the 
principle  that  the  parties  and  the  purchaser,  having  been  brought 
within  its  jurisdiction,  they  remained  and  were  subject  to  such 
orders  as  it  saw  proper  to  make,  though  after  a  great  lapse  of  time. 
The  sale  may  have  been  confirmed,  the  money  paid,  and  the  property 
conveyed  to  the  purchaser.  Nevertheless,  a  petition  may  be  filed 
suggesting  some  fraud,  mistake,  misapprehension,  surprise,  or  other 
adequate  ground  for  equitable  relief;  the  purchaser  brought  before 
the  court  by  some  appropriate  notice;  and,  if  the  facts  asserted  in 
the  petition  are  established  by  evidence  satisfactory  to  the  court, 
the  sale  may  be  vacated." 

V.    How  the  Purchaser  at  a  Judicial  Sale  Should  Make  His  Objec- 
tions to  Title. 

The  purchaser  who  desires  to  be  relieved  from  his  purchase  at  a 
judicial  sale  by  reason  of  what  he  assumes  to  be  a  proper  objection 
to  the  title  is  armed  by  the  law  with  the  same  locus  standi  as  either 
of  the  parties  to  the  cause.  In  Smith  v.  Arnold,  5  Mason,  414,  Fed. 
Cas.  No.  13,004,  Mr,  Justice  Story  marks  the  position  plainly.  He 
says:  "In  sales  directed  by  the  court  of  chancery,  the  whole  business 
is  transacted  by  a  public  officer  under  the  guidance -and  superintend- 
ence of  the  court  itself.  Even  after  the  sale  is  made,  it  is  not  final, 
until  a  report  is  made  to  the  court,  and  it  is  approved  and  confirmed. 
Either  party  may  object  to  the  report,  and  the  purchaser  himself,  who 
becomes  a  party  to  the  sale,  may  appear  before  the  court,  and,  if 
any  mistake  has  occurred,  may  have  it  corrected.  He,  therefore, 
becomes  a  party  in  interest,  and  may  represent  and  defend  his  own 
interests;  and  if  he  acquiesces  in  the  report,  he  is  deemed  to  adopt  it, 
and  is  bound  by  the  decree  of  the  court  confirming  the  sale.  He 
may  be  compelled,  by  process  of  the  court,  to  comply  with  the  terms 
of  the  contract.  So  that  the  whole  proceedings,  from  the  beginning 
to  the  end,  are  under  the  guidance  and  direction  of  the  court." 
This  defining  of  the  purchaser's  mode  of  procedure  was  followed  in 
Blossom  V.  Milwaukee  &  C.  K.  E.  Co.,  3  Wall.  196,  18  L.  ed.  43, 
where  the  court  adopted  Mr.  Justice  Story's  dicta  entirely,  and  it 
is  followed  also  in  Virginia  Fire  etc.  Ins.  Co.  v.  Cottrell,  85  Va.  857, 
17  Am.  St.  Rep.  108,  9  S.  E.  132,  in  which  the  court's  powers  over 
judicial    sales   both   before    and    after    confirmation    are    clearly   and 
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exhaustively  dealt  with.  The  right  of  a  purchaser  to  appear  before 
the  court  and  make  known  his  grievance  is  incidentally  touched  upon 
in  most  of  the  cases  cited,  but  directly  recognized  in  Brock  v.  Rice, 
27  Gratt.  812.  The  fact  that  from  the  time  he  signs  the  contract  of 
purchase  he  becomes  a  party  to  the  suit  by  virtue  of  which  the  sale 
has  come  about  is  sufficient  of  itself  to  warrant  his  appearance  iu 
the  court  to  ask  that  the  confirmation  of  the  sale  should  be  withheld. 
As  to  the  precise  mode  the  purchaser  should  adopt,  the  safer  method 
is  not  to  await  notice  of  the  motion  for  confirmation,  because  authori- 
ties exist  both  ways  as  to  the  necessity  for  notice  to  the  purchaser. 
In  Galbreath  v.  Drought,  29  Kan.  711,  and  in  Baxter  v.  O'Leary,  10 
S.  D.  150,  66  Am.  St.  Eep.  702,  72  N.  W.  91,  it  was  held  that  the 
purchaser  was  not  entitled  to  notice,  while  in  the  case  of  proceedings 
to  vacate  a  sale  and  which  are  to  a  certain  extent  analogous  to  those 
to  prevent  its  confirmation  it  has  been  held  necessary  to  give  notice 
to  the  purchaser:  Eckstein  v.  Calderwood,  34  Cal.  658;  Osborn  v. 
Cloud,  21  Iowa,  238;  Jewitt  v.  Marshall,  3  A.  K.  Marsh.  153;  Toler 
V.  Ayres,  1  Tex.  398;  McKinney  v.  Jones,  7  Tex.  598,  58  Am.  Dee. 
83.  This  appears  to  be  the  better  practice,  founded  as  it  is  on  no- 
tice to  parties  interested.  Indeed,  it  seems  to  us  to  be  an  abroga- 
tion of  the  law's  first  principle,  "Hear  the  other  side,"  to  allow  any 
proceeding  of  this  nature  to  be  taken  otherwise.  We,  of  course, 
except  those  matters  which  are  properly  dealt  with  ex  parte,  but 
where  the  object  of  the  proceeding,  as  in  the  case  of  confirmation 
of  a  sale,  is  that  the  rights  of  parties  may  be  concluded,  we  unhesitat- 
ingly express  the  opinion  that  notice  to  all  parties  but  especially  to 
the  purchaser  is  indispensably  essential.  Be  that  as  it  may,  however, 
the  purchaser  should  protect  himself,  directly  matter  of  objection  to 
the  confirmation  of  the  sale  arises  on  any  question,  title  or  otherwise 
by  notice  to  the  parties  to  the  suit,  to  the  officer  appointed  by  the 
court  to  conduct  the  sale,  and,  of  greater  importance  than  all,  by 
filing  in  the  suit  his  notice  that  he  intends  to  move  that  confirmation 
of  the  sale  be  withheld,  giving  his  grounds,  and  he  should  move  ac- 
cordingly on  the  proceedings  for  the  intended  confirmation.  In  Vir- 
ginia Fire  etc.  Ins.  Co.  v.  Cottrell,  85  Va.  857,  17  Am.  St.  Rep.  108, 
9  S.  E.  132,  on  a  motion  to  have  property  resold,  the  court  was  set 
in  motion  on  a  mere  application  from  the  party  interested,  the  court 
saying:  "In  the  present  case,  however,  according  to  the  liberal  prac- 
tice which  prevails  with  us  in  courts  of  equity,  the  written  applica- 
tion, as  it  is  termed  in  the  record,  which  was  filed  by  the  plaintiffs 
in  the  court  below,  praying  that  the  property  be  again  offered  for 
sale,  may  be  treated  as  a  petition,  and  we  will  therefore  consider 
the  case  upon  its  merits." 

The  proceedings  for  confirmation  of  a  judicial  sale  throw  light  on 
the  method  by  which  it  may  be  resisted.  In  Williamson  v.  Berry,  8 
How.  495,  12  L.  ed.  1170,  it  is  said  that  the  usual  practice  is  for  the 
purchaser  to  give  notice  to  the  solicitors  in  the  cause  of  a  motion 
to  confirm  the  sale.  Thereupon  a  decree  nisi  is  entered  to  the  effect 
that  the  sale  will  be  confirmed  unless  cause  be  shown  to  the  contrary 
within  a  stated  time.  A  similar  mode  is  prescribed  in  Pewabic  Min- 
ing Co.  V.  Mason,  145  U.  S.  349,  12  Sup.  Ct.  Rep.  587,  36  L.  ed.  732,  but 
with  the  addition  that  the  original  motion  for  the  decree  nisi  may  be 
made  without  notice,  and  in  Coltrame  v,  Baltimore  Building  and 
Loan  Assn.,  126  Fed.  839,  it  is  laid  down,  after  citing  the  two  casts 
.last  above  referred  to,  that  the  better  practice  is  that  laid  down  iu 
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Williamson  v.  Berry,  8  How.  495,  12  L.  ed.  1170,  namely,  that  no- 
tice of  the  motion  for  decree  nisi  should  be  served  and  with  it  proof 
of  service  should  be  filed.  When  the  time  fixed  in  the  decree  has  ex- 
pired, if  there  has  been  no  objection,  the  decree  is  submitted  for 
signature.  As  a  rule,  it  is  the  purchaser  who  seeks  the  confirmation, 
except  where,  as  in  the  case  under  discussion  in  this  note,  he  is  re- 
sisting it  on  account  of  objections  to  the  title.  Whether,  however, 
he  is  regarded  as  a  party  to  the  suit  immediately  on  signing  the  con- 
tract of  purchase,  or  on  the  report  being  filed,  he  has  in  the  language 
of  Hazlewood  v.  Chrisman  (Tenn.  Ch.  App.),  62  S.  W.  39,  such  a 
status  as  gives  him  "the  right  to  apply  to  the  court  in  the  particular 
cause,  bring  before  it  the  facts  of  his  embryo  purchase,  and  submit 
to  its  discretion  the  question  of  acceptance  or  confirmation.  He  was 
not  a  technical  party,  but  he  was  not  wholly  an  outsider.  He  had 
bid  off  the  lapd  at  the  court  sale,  and  the  court  had  his  money  for 
the  benefit  of  the  parties  in  the  cause.  This  gave  him  the  required 
status."  In  Mississippi  the  mode  of  resisting  the  confirmation  is  by 
filing  a  protest  against  it,  together  with  the  grounds  for  such  protest: 
George  v.  Woods,  94  Miss.  268,  49  South.  147.  The  object  of  the 
proceeding  for  confirmation  is  to  furnish  an  opportunit}-  for  inquiry 
respecting  the  acts  which  have  been  done  under  the  license  to  sell: 
Freeman  on  Void  Judicial  Sales,  sec.  44.  In  Kentucky  the  mode  is  to 
interpose  exceptions  to  the  report  of  the  commissioner  when  filed: 
West  V.  McDonald  (Ky.),  113  S.  W.  872,  115  S.  W.  1201;  Irons  v. 
United  States  Life  Ins.  Co.,  33  Ky.  Law  Eep.  46,  108  S.  W.  904; 
Sinder  v.  Conrad,  33  Ky.  Law  Eep.  723,  111  S.  W.  287. 

As  we  are  dealing  with  the  mode  by  which  a  dissatisfied  purchaser 
may  bring  his  grievance  before  the  court,  rather  than  with  the 
method  generally  of  setting  aside  sales,  the  language  used  in  Butters 
V.  Butters,  153  Mich.  153,  117  N.  W.  203,  is  particularly  appropriate: 
"The  practice  requires  every  sale  to  be  reported  to  the  court  and 
an  order  confirming  it.  And  if  it  is  sought  to  vacate  a  confirming 
order  and  to  obtain  a  resale  of  property,  the  manner  of  bringing 
a  grievance  to  the  attention  of  the  court  is  not  of  particular  import- 
ance, so  long  as  new  rights  have  not  intervened,  and  the  original 
parties  to  the  suit  and  the  purchaser  have  notice  and  opportunity 
to  be  heard."  Substitute  the  word  "resist"  for  "vacate"  in  the  above 
excerpt,  and  the  last  word  is  said  upon  the  subject. 

VI.    Summary. 

The  three  important  questions  submitted  by  the  title  of  this  note 
have  thus  been  answered:  1.  That  a  purchaser  at  a  judicial  sale  has 
the  right  to  object  to  the  title  offered  on  his  contract;  2.  That  ex- 
cept in  cases  of  fraud,  mistake  or  want  of  jurisdiction  he  must  make 
the  objection  before  confirmation  of  the  sale,  and  as  soon  after  dis- 
covery as  possible.  In  the  excepted  cases  it  may  be  after  the  sale 
is  confirmed;  and  3.  That  he  must  make  his  objection  patent  to  the 
court  at  which  the  sale  will  come  up  for  confirmation  by  notice  to 
all  parties  concerned  and  by  the  filing  of  his  protest  and  ground 
therefor  with  such  court,  and  in  the  absence  of.  any  set  procedure 
a  mere  informal  notification  to  the  court  of  his  desire  to  resist  the 
eonfixmatiou  will  suffice. 
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[110  Va.  81,  65  S.  E.  509.] 

LIQUORS. — ^Wood  Alcohol  is  a  Narcotic  Poison,  not  an  intoxi- 
cating liquor,     (p.  929.) 

LIFE  INSURANCE— Death   from  IWnking  Wood   Alcohol.— 

An  insured  person  who  dies  from  drinking  wood  alcohol  by  mis- 
take does  not  die  from  the  intemperate  use  of  intoxicating  liquors, 
(p.  930.) 

LIFE  INSURANCE — Representations  as  to  Health. — An  un- 
true answer  in  the  negative  by  an  applicant  for  life  insurance  to  a 
question  whether  he  has  been  treated  by  a  physician  within  a  speci- 
fied time  does  not  as  a  matter  of  law  invalidate  the  policy,  unless  the 
answer  is  willfully  false,  or  fraudulently  made,  or  material.  The  fact 
that  he  has,  within  such  time,  taken  a  dose  of  medicine  from  a  doctor 
for  a  temporary  indisposition  like  biliousness  does  not  necessarily  in- 
validate the  insurance,     (p.  930.) 

LIFE  INSURANCE— Reliance  by  Applicant  on  Authority  of 
Agent. — An  applicant  for  insurance  has  a  right  to  depend  upon  the 
superior  knowledge  of  the  agent,  and,  in  the  absence  of  notice  of 
limitations  upon  his  powers,  to  assume  that  his  authority  is  com- 
mensurate with  the  nature  of  the  employment,  and  in  good  faith  to 
act  upon  information  imparted  by  him,  and  to  follow  his  instructions 
in  all  matters  pertaining  to  the  preparation  of  the  application, 
(p.  931.) 

BENEFIT  SOCIETY — Misrepresentation  by  Agent  to  Appli- 
cant.— A  benefit  society  whose  officers  and  agents  have  induced  a 
member  to  join  by  false  and  misleading  representations  as  to  the  pur- 
port and  effect  of  the  questions  in  the  application  for  membership 
cannot,  after  loss,  make  such  misconduct  a  ground  of  forfeiture, 
(p.  931.; 

BENEFIT  SOCIETY — Knowledge  and  Misrepresentation  by 
Agents. — Where  a  deputy  head  consul  in  organizing  a  camp  and  tak- 
ing an  application,  and  the  camp  physician  in  making  his  report  of 
the  condition  of  the  applicant,  have  knowledge  of  the  falsity  of  the 
answers  of  the  applicant,  and  in  fact  encourage  or  induce  him  to 
make  them,  and  the  clerk,  also  with  knowledge,  accepts  his  dues,  the 
society  cannot  avoid  liability  on  the  contract  of  insurance,  (pp.  932, 
933.) 

Freeman  Plantz  and  Kime  &  Fox,  for  the  plaintiff  in  error. 
W.  S.  Poage  and  W.  B.  Kegley,  for  the  defendant  in  error. 

82  WHITTLE,  J.  This  action  was  brought  by  Lizzie  B. 
Lawson,  beneficiary,  to  recover  of  the  defendant,  the  Modem 
Woodmen  of  America,  a  beneficial  society,  the  amount  of  a 
certificate  issued  to  her  late  husband,  Malcolm  D.  Lawson, 
deceased.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, which  judgment  is  now  the  subject  of  review. 

The  salient  facts  are  as  follows:  Late  in  June  or  early  in 
July,  1907,  J.  W.  Tinsley,  as  deputy  head  consul  of  the  so- 
ciety, organized  a  local  camp  at  Ivanhoe,  in  Wythe  county, 
Virginia,  with  Joseph  M.  Warren,  consul,  McTeer  Painter, 
banker,  Samuel  II.  Dean,  clerk,  and  Dr.  J.  S.  Clark,  camp 
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physician.  The  falsity  of  the  answers  to  the  following  in- 
terrogations in  the  application  for  membership  is  relied  on 
to  defeat  the  recover}'- : 

( 1 )  "Do  you  abstain  entirely  from  the  use  of  intoxicating 
liquors?     A.  Yes. 

' '  How  long  have  you  been  a  total  abstainer  ?    A.  Always. 

"Were  j^ou  ever  intoxicated?     A.  No. 

"Do  you  use  intoxicating  liquors  daily?     A.  No." 

®^  Without  giving  the  applicant  opportunity  to  respond  to 
these  questions,  the  deputy  head  consul  wrote  the  foregoing 
answers,  remarking  to  the  applicant  meanwhile,  "I  know 
you  don't."  "All  of  us  take  a  drink;  it  don't  mean  you;  it 
means  a  straight-out  drunkard — stays  drunk  all  the  time." 
"All  of  us  take  a  drink;  a  drink  is  not  going  to  hurt  any- 
body." These  ejaculations  w^ere  made  while  the  deputy  head 
consul  w^as  engaged  in  writing  out  the  answers.  In  the 
special  report  of  the  camp  physician  it  is  said  that  the  per- 
sonal habits  and  physical  and  mental  condition  of  the  appli- 
cant render  his  prospects  to  attain  full  expectancy  first  class. 
At  the  time  of  these  transactions  it  was  known  to  the  deputy 
head  consul,  to  Warren,  the  consul  of  the  local  camp,  to 
Dean,  the  clerk,  and  to  Clark,  the  camp  physician,  that  the 
answers  were  untrue,  and  that  the  applicant  was  a  man  of 
intemperate  habits. 

The  following  question  and  answer  likewise  appear  in  the 
application : 

(2)  "Have  you,  within  the  last  seven -years,  been  treated 
by  or  consulted  any  person,  physician  or  physicians  in  regard 
to  personal  ailment?     No." 

With  respect  to  this  interrogatory  and  answer  it  was  proved 
by  Dr.  Clark  that  some  three  months  before  Lawson's  death 
he  was  passing  the  furnace,  when  Lawson  came  out  from 
where  he  was  working  and  complained  of  biliousness;  that 
without  dismounting  from  his  horse  he  gave  him  a  dose  of 
calomel  and  supposed  that  after  he  recovered  from  the  effects 
of  the  medicine  he  was  all  right. 

Lawson  paid  his  first  dues  and  assessment,  and  his  member- 
ship was  approved  and  the  certificate  delivered  August  1, 
1907.  On  August  29,  1907,  he  died  from  wood  alcohol  poison, 
drunk  by  mistake  for  grain  alcohol. 

Two  clear-cut  general  theories  of  the  case  are  submitted. 
On  behalf  of  the  plaintiff  it  is  alleged  that  the  society,  through 
its  agent,  the  deputy  head  consul,  had  notice  of  Lawson's 
intemperate  habits  before  he  was  admitted  to  membership 
in  the  society,  **  and  that  the  answers  to  questions  contained 
in  the  application  on  that  subject  were  untrue;  that  the  so- 
ciety, with  such  notice,  having  received  the  applicant's  first 
dues  and  assessment,  and  having  adopted  him  as  a  member 
and  delivered  the  certificate,  will  be  held  to  have  waived  ob- 
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jections  to  the  answers  and  be  estopped  to  rely  on  their  un- 
truthfulness in  avoidance  of  the  certificate ;  that  the  statement 
that  the  applicant  had  not  consulted  a  physician  within  the 
last  seven  years  was  not  willfully  false  and  was  not  material; 
and,  lastly,  that  the  insured's  death  was  caused  by  wood  al- 
coIiqI  taken  by  mistake  for  grain  alcohol,  and  not  by  the 
intemperate  use  of  intoxicating  liquors. 

The  defendant  controverted  all  of  the  foregoing  proposi- 
tions, and  insisted  that  the  by-laws  constituted  part  of  the 
contract,  and  affected  Lawson  with  notice  of  their  contents; 
that  he  warranted  the  truth  of  the  answers  contained  in  the 
application,  and  that  his  answer  that  he  had  not  consulted  a 
physician  within  the  past  seven  years  was  material  and  un- 
true ;  moreover,  that  his  answers  touching  his  use  of  intoxicat- 
ing liquors  were  not  only  material,  but  willfully  false;  that 
according  to  the  provisions  of  the  certificate  and  by-laws  the 
truth  of  these  several  answers  is  made  a  condition  precedent 
to  a  recovery  upon  the  certificate;  besides,  that  the  right  of 
recovery  was  barred  by  the  fact  that  Lawson 's  death  was 
due  to  the  intemperate  use  of  intoxicating  liquors. 

The  trial  court  adopted  the  plaintiff's  theory  of  the  case,  and, 
overruling  the  specific  objections  of  the  defendant,  admitted 
evidence  and  instructed  the  jury  accordingly,  rejecting  oppos- 
ing instructions  in  support  of  the  defendant's  hypothesis. 

As  matter  of  fact  the  evidence  leaves  no  room  for  doubt 
that  Lawson 's  death  resulted  from  accidental  poisoning.  He 
mistook  wood  alcohol  for  grain  alcohol,  and  imbibed  the 
former  with  fatal  result.  Wood  alcohol  is  definitely  classed 
by  the  authorities  as  a  narcotic  poison,  and  not  as  an  intoxi- 
cating liquor. 

85  Thus  in  Fabor  v.  Green,  72  Vt.  117,  47  Atl.  391,  speak- 
ing of  methyl  or  w^ood  alcohol,  the  court  says :  * '  Such  alcohol 
is  obtained  by  the  destructive  distillation  of  wood,  is  ranked 
as  a  narcotic  poison,  and  if  drunk  either  pure  or  adulterated, 
or  reduced  many  times  its  weight  in  water,  other  alcohol  or 
fluid,  it  kills  the  person  drinking  it.  It  was  not  intended  to 
be  used  as  a  beverage,  and  could  not  be  so  used.  The  laws 
against  the  illegal  traffic  in  intoxicating  liquors  were  intended 
to  include  only  such  liquors  as  could  be  used  as  a  beverage 
(Russell  V.  Sloan,  33  Vt.  656),  and  to  construe  the  statute  as 
prohibiting  the  sale  of  other  liquors  similar  in  name,  but  so 
much  more  poisonous  in  nature  as  to  prevent  their  being  used 
in  that  way,  would  be  giving  it  an  extraneous  and  unnatural 
force  not  intended.  Nothing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  construction,  such  as  will  ef- 
fectuate a  legislative  intention,  and,  if  possible,  so  as  to  avoid 
an  unjust  or  absurd  conclusion":  Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47,  12  Sup.  Ct.  Rep.  517,  36  L.  ed.  340. 

Am.  St.  Rep.,  Vol.  135 — 59 
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There  was  plainly  no  e\'idence  justifying  an  instruction 
founded  on  the  theory  that  Lawson's  death  was  occasioned  by 
the  intemperate  use  of  intoxicating  liquor,  either  directly  or 
indirectly. 

The  next  assignment  that  we  shall  consider  is  based  upon 
the  court 's  refusal  to  instruct  the  jury,  as  matter  of  law,,  that 
if  Lawson  was  asked  whether  within  the  last  seven  years  he 
had  been  treated  by  or  consulted  a  physician  in  regard  to  a 
personal  ailment,  and  answered  it  in  the  negative,  and  that 
such  answer  was  untrue  or  willfully  false,  then  they  must 
find  for  the  defendant.  In  lieu  thereof,  the  court  told  the 
jury  that  if  they  should  believe  from  the  evidence  that  Law- 
son  had  within  the  last  seven  years  preceding  his  application 
been  treated  by  or  consulted  a  physician  in  regard  to  a  per- 
sonal ailment,  they  must  find  for  the  defendant,  if  they  be- 
lieved, that  such  statement  was  material  or  willfully  or 
fraudulently  made. 

We  find  no  error  in  the  ruling  of  the  court  on  these  instruc- 
tions. ^®  Indeed,  the  instruction  given  bj''  the  court  followed 
literally  the  language  of  the  Virginia  statute,  which  declares 
that  "no  answer  to  interrogatories  made  by  an  applicant  for 
a  policy  of  insurance  shall  bar  the  right  to  recover  upon  any 
policy  issued  upon  such  application  by  reason  of  any  war- 
ranty in  said  application  or  policy  contained,  unless  it  be 
clearly  proved  that  such  answer  was  willfully  false  or  fraudu- 
lently made,  or  that  it  was  material":  Pollard's  Code,  Bien- 
nial, 1908,  sec.  28,  p.  483 ;  Life  Ins.  Co.  of  Va.  v.  Hairston, 
108  Va.  832,  128  Am.  St.  Rep.  989,  62  S.  E.  1057. 

In  Pudritzky  v.  Knights  of  Honor,  76  Mich.  428,  43  N.  W. 
373,  it  was  held  that  "a  mere  temporary  ailment  or  indis- 
position which  does  not  tend  to  weaken  or  undermine  the 
constitution  at  the  time  of  taking  membership  does  not  render 
a  policy  or  certificate  of  insurance  void." 

The  remaining  and  principal  consideration  which  claims 
our  attention  arises  upon  the  contention  of  the  society  that 
the  certificate  is  null  and  void  under  the  terms  of  the  in- 
strument itself,  and  the  by-laws,  by  reason  of  the  false  an- 
swers in  the  application  touching  the  applicant's  habits  with 
respect  to  intoxicants.  But  the  circuit  court  instructed  the 
jury  in  accordance  with  the  countervailing  views  of  the  plain- 
tiif. 

As  we  have  seen,  the  answers  relied  on  to  forfeit  the  certifi- 
cate were,  in  point  of  fact,  not  the  answers  of  the  applicant, 
l)ut  of  the  agent  of  the  society  while  engaged  under  authority 
of  the  by-laws  in  organizing  a  new  camp,  ar.d  with  full  knowl- 
edge that  they  were  untrue.  We  have  furthermore  seen  that 
at  the  date  of  the  application  and  payment  of  the  first  dues 
and  assessment  the  officers  of  the  local  camp  all  knew  that 
Lawson  was  addicted  to  the  intemperate  use  of  intoxicants. 
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It  is  matter  of  common  knowledge  that  the  business  of  in- 
surance companies  is  necessarily  transacted  through  agents, 
and  they  are  presumed  to  know  better  than  the  public  with 
whom  they  deal  the  requirements  of  their  companies.  Con- 
sequently, an  applicant  for  insurance  has  a  right  to  depend 
upon  the  superior  *''  knowledge  of  the  agent,  and,  in  the 
absence  of  notice  of  limitations  upon  his  powers,  to  assume 
that  his  authority  is  commensurate  with  the  nature  of  the 
employment,  and  in  good  faith  to  act  upon  information  im- 
parted by  the  agent,  and  to  follow  his  instructions  in  all 
matters  pertaining  to  the  preparation  of  the  application.  It 
would  be,  indeed,  a  mischievous  doctrine  to  allow  a  beneficial 
society,  whose  officers  and  agents  had  induced  a  member  to 
join  by  false  and  misleading  representations  as  to  the  pur- 
port and  effect  of  certain  questions  in  the  application  for 
membership,  after  loss  to  make  such  misconduct  the  ground 
of  forfeiture. 

In  Planters'  Ins.  Co.  v.  Myers,  55  Miss.  479,  30  Am.  Rep. 
521,  it  is  said  that  "the  applicant  may  with  safety  rely  upon 
the  interpretations  put  upon  the  questions  in  the  application 
by  the  company's  agent." 

In  Modem  Woodmen  of  America  v.  Breckenridge,  75  Kan. 
373,  89  Pac.  661,  10  L.  R.  A.,  N.  S.,  136,  12  Ann.  Cas.  636, 
it  was  held  that  a  subordinate  lodge  of  that  order,  with 
Ivnowledge  that  a  member  had  forfeited  his  certificate  by  the 
intemperate  use  of  intoxicants,  waives  the  right  of  the  society 
to  insist  upon  the  forfeiture  by  continuing  to  receive  his  dues : 
Citing  High  Court  v.  Schweitzer,  171  111.  325,  49  N.  E.  506, 
and  Modern  Woodmen  of  America  v.  Lane,  62  Neb.  89,  86 
N.  W.  843,  where  the  court  held:  "The  recognition  of  the 
continued  validity  of  a  certificate  or  policy,  with  knowledge 
of  facts  entailing  a  forfeiture,  is  a  waiver  of  the  forfeiture 
as  a  matter  of  law. ' ' 

The  eases  of  Modem  Woodmen  of  America  v.  Colman,  68 
Neb.  660,  94  N.  W.  814,  96  N.  W.  154,  Hoffman  v.  Supreme 
Council  (C.  C),  35  Fed.  252,  and  McDonald  v.  Supreme 
Council,  78  Cal.  49,  20  Pac.  41,  are  cited  to  the  same  effect. 

In  the  principal  case  the  court  said  of  the  contention,  that 
under  the  by-laws  no  local  camp  nor  any  of  its  officials  shall 
have  power  to  waive  any  of  the  provisions  of  the  by-laws: 
"This  has  reference  only  to  contractual  waivers,  and  has  no 
application  ^^  to  a  waiver  by  operation  of  law  resulting  from 
the  subsequent  acts  of  the  camp." 

So,  also,-  on  that  point,  in  McCarthy  v.  Piedmont  Ins.  Co., 
81  S.  C.  152,  62  S.  E.  1,  18  L.  R.  A.,  N.  S.,  729,  the  court  says: 
"Certainly  until  the  delivery  of  the  policy  the  applicant  is 
not  a  member  of  the  mutual  association,  and  cannot  be  pre- 
sumed to  even  know  the  constitution  and  by-laws  of  the  as- 
sociation,  much  less  to  be   bound   thereby;   and   experience 
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teaches  that  he  acquires  very  little  knowledge  of  the  constitu- 
tion and  the  by-laws  after  membership."  And  in  conclusion 
(in  the  principal  case)  the  court  observes:  "Forfeitures  are 
not  favored  in  law,  and  certainly  a  semi-benevolent  associa- 
tion, such  as  defendant  claims  to  be,  should  not  be  encouraged 
to  rely  upon  a  forfeiture,  and  the  court  is  justified  in  laying 
its  hand  upon  any  act  of  the  association  showing  an  intention 
to  waive  a  forfeiture."  This  case  is  sustained  by  numerous 
authorities  cited  in  the  note. 

Thus,  at  page  640,  many  cases  are  collected  for  the  propo- 
sition that  "When  a  benefit  society,  with  knowledge  of  the 
falsity  of  statements  in  an  application  for  insurance  with  re- 
spect to  the  health  or  habits  of  insured,  has  demanded  and  re- 
ceived assessments,  the  society  will  be  deemed  to  have  waived 
the  forfeiture  for  such  misrepresentations."  Among  the  cita- 
tions is  Modern  Woodmen  of  America  v.  Hicks,  109  111.  App. 
27. 

At  the  same  page  the  annotator  gives  the  following  citation : 
"It  is  only  where  an  agent  is  acting  for  his  principal  and 
within  the  scope  of  his  authority  that  notice  to  the  agent  of 
matters  that  would  affect  his  principal  is  binding  upon  the 
latter.  Consequently,  a  benefit  society  is  not  estopped  to  in- 
sist upon  the  forfeiture  of  a  benefit  certificate  because  of  false 
statements  in  the  application  with  reference  to  the  use  of 
intoxicants  by  the  applicant,  merely  for  the  reason  that  the 
physician  who  conducted  the  medical  examination  subse- 
quently and  while  not  employed  by  or  discharging  any  duty 
for  the  society  acquired  knowledge  of  the  falsity  of  statements 
in  the  application :  Wigham  v.  Supreme  Court  I.  0.  F.,  51  Or. 
489.  94Pac.  968." 

*^  As  we  have  seen  in  the  instant  case,  however,  the  deputy 
head  consul  was  acting  within  the  scope  of  his  authority  in 
organizing  the  camp  and  taking  the  application;  the  camp 
physician  was  acting  as  agent  of  the  company  in  making  the 
special  report;  the  clerk  received  the  dues  for  the  month  of 
August;  and  all  of  these  officials,  while  so  acting  in  the  line 
of  their  respective  duties,  had  personal  knowledge  of  the  fals- 
ity of  the  statements  in  the  application  as  to  Lawson's  habits 
in  the  use  of  intoxicating  liquors. 

In  such  case  the  converse  of  the  rule  laid  down  in  the  Ore- 
gon case  is  true,  and  the  knowledge  of  these  agents  affects 
their  principal  with  notice.  Accordingly,  it  has  been  held 
"Where,  however,  a  medical  examiner,  acting  as  agent  for 
an  order,  assumes  to  write  out  the  answers  to  questions  in  an 
application  for  insurance  upon  his  own  knowledge  of  the  facts 
rather  than  from  the  answers  given  by  the  applicant,  the 
order  is  not  in  position  to  claim  that  the  answers  are  un- 
true": Citing,  among  other  cases,  Shotliff  v.  Modem  Wood- 
men of  America,  100  Mo.  App.  138,  73  S.  W.  326. 
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In  that  case  it  was  said:  "The  by-law  of  the  beneficiary  as- 
Bociation  that  'no  officer  of  this  society,  nor  any  local  camp  or 
officer  thereof,  is  authorized  or  permitted  to  waive  any  of  the 
provisions  of  these  laws,  or  of  any  other  laws  of  this  society 
which  relate  to  the  substance  of  the  contract  for  the  payment 
of  benefits  betv/een  the  member  and  the  society,'  has  been 
held  to  have  reference  to  a  completed  contract  of  insurance, 
and  not  to  be  a  limitation  upon  the  powers  of  the  agent  of  the 
association  in  preparing  and  accepting  applications  for  in- 
surance," and  that  "there  is  a  waiver  of  objection  to  the  an- 
swer of  an  applicant  for  insurance  in  a  beneficiary  association 
to  the  question  as  to  insanity  in  his  family  when,  on  stating 
the  facts,  the  examining  physician  who  wrote  the  answer,  and 
who  is  an  officer  of  the  association,  advised  him  to  answer, 
'No,'  which  answer  was  written  in  the  application." 

^^  In  29  Cyc.  189,  190,  after  discussing  the  power  of  a  sub- 
ordinate lodge,  or  its  officers  or  agents,  to  bind  the  society 
within  the  scope  of  their  authority,  it  is  said:  "If  false  an- 
swers by  an  applicant  for  membership  are  induced  by  an 
agent  of  the  society,  or  the  agent  assumes  to  answer  the  ques- 
tions from  his  own  personal  knowledge  and  answers  falsely, 
the  society  is  estopped  to  assert  the  falsity  as  a  ground  for 
avoiding  liability.  And  if  the  applicant  omits  to  disclose 
material  facts,  on  the  agent's  representation  that  they  are 
immaterial,  the  society  is  likewise  estopped." 

A  full  discussion  of  the  doctrine  of  waiver  and  estoppel,  as 
applicable  to  policies  of  insurance,  with  collection  of  authori- 
ties, will  be  found  in  notes  to  Ilaapa  v.  Metropolitan  L.  Ins. 
Co.,  150  Mich.  467,  121  Am.  St.  Rep.  627,  114  N.  W.  380,  16 
L.  R.  A.,  N.  S.,  1165. 

Without  noticing  the  assignments  of  error  in  greater  de- 
tail, we  are  of  opinion  that  the  case  was  correctly  submitted 
to  the  jury  on  the  law,  and  that  their  finding  is  sustained  by 
the  evidence. 


The  Question  Whether  the  Knowledge  of  an  Insurance  Agent  of  facts 
untruthfully  stated  in  an  application  will  be  imputed  to  the  insur- 
ance company  so  that  it  will  be  held  to  have  waived  the  breach  of  a 
warranty  contained  in  the  policy  is  discussed  in  the  note  to  Johnson 
V.  Aetna  Ins.  Co.,  107  Am.  St.  Eep.  106.  This  question  is  further 
considered  in  the  case  of  representations  by  an  applicant  in  regard 
to  his  health  in  Haapa  v.  Metropolitan  Life  Ins.  Co.,  150  Mich.  467, 
121  Am.  St.  Eep.  627;  Metropolitan  Life  Ins.  Co.  v.  Brubaker,  78 
Kan.  146,  130  Am.  St.  Eep.  356.  According  to  Crawford  v.  Travelers' 
Ins.  Co.,  124  Ky.  733,  124  Am.  St.  Eep.  425,  the  knowledge  of  an 
insurance  agent,  acting  within  the  scope  of  his  authority,  respecting 
any  material  fact  which  affects  the  risk,  is  imputed  to  the  company, 
and  it  is  estopped  from  setting  such  fact  up  in  defense,  unless  the 
person  dealing  with  the  agent  knows  of  his  limited  powers  and  that 
he  is  exceeding  them. 

If  an,  Applicant  for  Life  Insurance  Intentionally  Misstates  the  Facts 
as  to  the  condition  of  his  health  or  his  attendance  by  physicians  in 
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the  past,  the  policy  is  thereby  avoided:  Mudge  v.  Independent  Order 
of  Foresters,  149  Mich.  467,  119  Am.  St.  Eep.  686;  Einker  v.  Aetna 
Life  Ins.  Co.,  214  Pa.  608,  112  Am.  St.  Eep.  773;  Cobb  v.  Covenant 
Mut.  Ben.  Assn.,  153  Mass.  176,  25  Am.  St.  Eep.  619;  except  where 
the  ailment  or  disease  is  of  a  trivial  character:  Franklin  Life  Ins. 
Co.  V.  Galligan,  71  Ark.  295,  100  Am.  St.  Eep.  73;  Blumenthal  v. 
Berkshire  Life  Ins.  Co.,  134  Mich.  216,  104  Am.  St.  Eep.  604.  But 
according  to  Metropolitan  Life  Ins.  Co.  v.  Brubaker,  78  Kan.  146, 
130  Am.  St.  Eep.  356,  an  applicant  for  life  insurance  who,  from 
motives  of  his  own,  has  sought  and  obtained  a  professional  interview 
with  a  physician  regarding  the  state  of  his  health,  cannot  truthfully 
answer  the  question  referred  to  in  the  negative  merely  because  the 
interview  concerned  some  temporary  ailment  or  indisposition  slight 
in  character  and  not  seriously  affecting  health.  The  fact  of  a  con- 
sultation with  a  phj'sician  doea  not  depend  upon  the  gravity  of  the 
subject  of  the  interview. 

If  an  Applicant  for  Membership  in  a  Benefit  Society  MaTccs  Truthful 
Answers  to  questions  concerning  specific  diseases,  but  the  medical  ex- 
aminer incorrectly  transcribes  them  in  his  report,  the  society  is  es- 
topped to  assert  the  falsity  of  the  answers  as  a  defense  to  an  action 
on  the  certificate  of  insurance:  Lyon  v.  United  Moderns,  148  Cal.  470, 
113  Am.  St.  Eep.  29L 


:t    /  MILLER  V.  FERGUSON. 

[110  Va.  217,  65  S.  E.  562.] 

PARTNER— Right  to  Acquire  Interest  Adverse  to  Firm. — 
Where  a  partner  buys  a  claim  against  or  acquires  property  belonging 
to  the  firm,  he  acquires  it  for  the  benefit  of  the  partnership,  and  can 
assert  it  only  for  the  amount  which  it  actually  costs  him.     (p.  936.) 

PARTNER — Right  to  Purchase  Judgment  Against  Copartner. 
The  purchase  by  a  partner  with  his  own  means  of  an  individual  judg- 
ment against  his  copartner,  which  has  no  connection  with  the  partner- 
ship and  is  made  at  a  time  when  no  profits  have  accrued,  is  outside 
tlie  Bcope  of  the  firm  business  and  not  forbidden  by  law.     (p.  937.) 

Scott  &  Buchanan,  for  the  appellant. 

Robertson,  Hall,  Woods  &  Jackson  and  Robertson,  Smith 
&  Wingfield,  for  the  appellees. 

217  WHITTLE,  J.  This  case  is  before  us  for  the  second 
time.  The  original  suit  was  brought  by  the  appellant, 
Thomas  W.  Miller,  against  the  appellees,  Ferguson  and  Terry, 
to  enforce  an  alleged  parol  agreement  between  the  parties 
for  the  purchase  of  the  "Miller  Hill"  property,  in  the  city 
of  Roanoke,  upon  the  stipulations  ^*®  that  Terry  and  Fer- 
guson were  to  advance  the  purchase  money,  and  the  property 
when  acquired  should  be  divided  into  lots  and  sold,  and, 
after  defraying  expenses  and  refunding  the  purchase  price, 
with  interest,  the  not  profit  arising  from  the  sale  was  to  be 
shared  equally  by  the  parties. 
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The  circuit  court  dismissed  the  bill,  but  on  appeal  this 
court  reversed  the  decree,  and  having  established  the  partner- 
ship as  outlined  above,  remanded  the  case  with  directions  that 
unless  the  parties  in  interest  could  reach  an  agreement  among 
themselves,  the  circuit  court  should  sell  the  property  upon 
such  terms  as  it  might  prescribe,  and  dispose  of  the  proceeds 
of  sale  in  accordance  with  the  views  expressed  in  the  written 
opinion  of  this  court:  Miller  v.  Ferguson,  107  Va.  349,  122 
Am.  St.  Eep.  840,  57  S.  E.  649,  13  Ann.  Cas.  138. 

The  parties  failing  to  agree,  the  land  was  sold,  and  it  is  ad- 
mitted that  the  net  proceeds  of  the  sale  amount  approximately 
to  eighteen  thousand  dollars. 

"We  shall  dispose  of  the  contention  of  the  appellant  that  he 
is  entitled  to  the  entire  fund  under  the  former  decision  of  this 
court,  by  the  statement  that  the  circuit  court  has  correctly  in- 
terpreted the  opinion  and  decree  of  this  court  in  holding  that 
Miller  "was  a  partner  in  the  land  transaction  in  the  bill  and 
proceedings  mentioned,  and,  as  such,  was  entitled  to  one-third 
of  the  proceeds  of  the  sale  of  the  land,  after  defraying  the  ex- 
penses of  obtaining  the  same,  and  refunding  the  purchase 
price  thereof  with  interest." 

The  sole  question  which  claims  our  attention  on  this  appeal 
arises  upon  the  petition  of  Ferguson  and  Terry,  in  which  they 
seek  to  offset  the  costs  awarded  ]\Iiller  in  this  court  with  a 
judgment  recovered  by  the  Fidelity  Loan  and  Trust  Company 
against  him.  and  to  subject  his  interest  in  the  fund  under  the 
control  of  the  court  to  its  satisfaction. 

That  judgment  was  assigned  by  the  Fidelity  Loan  and 
Trust  Company  to  Ferguson  and  Terry  on  July  10,  1905.  a 
short  time  before  the  institution  of  the  suit  by  Miller  against 
them  ^^^  to  establish  the  partnership.  Miller,  in  his  ans^ver 
to  the  petition,  denies  that  the  judgment  is  a  subsisting  lien, 
'and  attempts  to  show  that  prior  to  the  assignment  the  judg- 
ment had  been  satisfied  by  certain  transactions  between  him- 
self and  the  secretary  and  treasurer  of  the  Fidelity  Loan  and 
Trust  Company. 

It  would  serve  no  good  purpose  to  trace  the  history  of  the 
negotiations  by  which  Miller  sought  to  have  the  judgment  de- 
clared satisfied.  It  is  sufficient  to  say  that  his  efforts  in  that 
regard  proved  unavailing,  and  that  the  evidence  shows  that 
the  judgment,  subject  to  credits  with  respect  to  which  the 
circuit  court  has  directed  an  inquiry,  constitutes  a  valid  lien 
upon  his  property,  except,  of  course,  that  the  entire  capital 
stock  and  plant  of  the  Roanoke  Title  and  Conveyance  Com- 
pany and  the  earnings  therefrom  (the  property  of  Thomas 
W.  I\Iiller)  are,  by  written  agreement  between  him  and  the 
Fidelity  Loan  and  Trust  Company,  made  prior  to  the  assign- 
ment of  the  judgment  to  Ferguson  and  Terry,  to  be  free  from 
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any  lien  by  reason  of  said  judgment,  or  any  execution  there- 
on. 

But  it  is  insisted  that  even  though  the  judgment  be  still 
unsatisfied,  the  confidential  relations  arising  out  of  the  con- 
tract of  partnership  forbade  that  Ferguson  and  Terry  should 
acquire  a  judgment  against  their  copartner,  to  be  used  as  a 
setoff  upon  the  settlement  of  the  partnership  accounts. 

It  is  true  that  a  relation  of  trust  and  confidence  exists  be- 
tween partners  in  respect  to  their  dealings  with  matters  per- 
taining to  the  partnership ;  and  it  is  upon  that  principle  that 
where  one  partner  buys  property  belonging  to  the  firm,  or 
where  he  buys  a  claim  against  the  firm,  he  acquires  it  for  the 
benefit  of  the  partnership,  and  can  assert  it  against  the  firm 
only  for  the  amount  which  it  actually  costs  him. 

The  doctrine  is  thus  stated  in  1  Minor  on  Real  Property, 
section  501 :  "  It  is  a  general  principle  of  equity  no  less  than 
of  conscience  that  a  trustee  should  not  employ  the  property 
he  holds  in  trust  for  his  own  private  gain,  but  all  profits  ac- 
cruing from  ^^^  such  employment  must  be  held  to  redound 
to  the  advantage  of  the  cestui  que  trust.  Hence,  if  a  trustee 
compounds  a  debt  due  from  the  trust  fund,  or  buys  it  for  less 
than  its  nominal  amount,  the  benefit  accrues,  not  to  himself 
personally,  but  to  the  fund." 

Still,  the  purchase  by  one  partner  with  his  own  means  of  an 
individual  judgment  against  another  partner,  at  a  time  when 
no  funds  had  arisen  out  of  which  the  latter  was  entitled  to 
claim  profits,  is  outside  of  the  scope  of  the  partnership  busi- 
ness; and  whatever  view  may  be  taken  of  such  transactions 
from  the  standpoint  of  propriety,  we  know  of  no  rule  of  law 
which  forbids  it. 

The  case  of  Alexander  v.  Morris,  3  Call,  89,  is  relied  on  by 
the  appellant  to  sustain  the  contrary  doctrine.  The  points^ 
decided  in  that  case  are  correctly  set  forth  in  the  syllabus  as 
follows:  "A  factor,  indebted  to  his  principal  at  the  time,  can- 
not sell  the  property  of  the  principal  to  pay  indorsements  in 
the  course  of  his  factorage.  Nor  can  a  factor  buy  up  the  debts 
of  his  principal  at  an  under  rate,  and  claim  credit  for  their 
nominal  amount ;  but  in  such  case  he  will  only  be  allowed  what 
he  actually  paid,  although  the  purchase  was  made  after  the 
factorage  had  ceased  and  the  principal  had  brought  suit  for 
an  account." 

In  Alexander  v.  Morris,  the  factor  had  been  guilty  of  a 
breach  of  trust  in  withholding  his  employer's  funds  for  ten 
years,  and  at  the  close  of  a  protracted  litigation  with  the  prin- 
cipal, after  his  liability  had  been  fixed,  a  court  of  equity  re- 
fused to  permit  him  to  "trump  up  claims"  against  his  prin- 
cipal by  purchasing  outstanding  bills  at  a  heavy  discount,  and 
use  them  as  setoffs  at  their  face  value. 
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As  remarked,  the  purchase  by  Ferguson  and  Terry  of  the 
judgment  in  question  was  made  with  their  individual  means 
and  before  suit  brought,  or  profits  accrued,  and  had  no  connec- 
tion whatever  with  the  partnership,  which  was  of  an  ex- 
tremely limited  character,  involving  the  single  transaction  of 
buying  the  ^^^  "Miller  Hill"  property  for  the  purpose  of 
subdividing  it  into  lots  and  selling  them  at  a  profit. 

In  30  Cyc.  459,  after  treating  of  prohibited  transactions 
between  partners,  it  is  said:  "Interest  adverse  to  a  copartner 
may,  however,  be  lawfully  acquired  by  a  partner,  when  these 
are  outside  of  the  partnership  affairs,  for  in  such  transactions 
they  are  in  no  sense  confidential  agents  or  trustees  for  each 
other." 

This  principle  is  well  sustained  by  authority:  Story  on 
Agency,  sec.  125 ;  McKenzie  v.  Dickenson,  43  Cal.  119 ;  Wheeler 
V.  Sage,  1  WaU.  518,  17  L.  ed.  646 ;  Latta  v.  Kilboume,  150 
U.  S.  524,  14  Sup.  Ct.  Rep.  201,  37  L.  ed.  1169. 

For  these  reasons  we  are  of  opinion  that  there  is  no  error 
in  the  decree  complained  of,  and  it  must  be  affirmed. 


The  Relation  Existing  Between  Partners  is  one  of  trust  and  confi- 
dence: Goldsmith  v.  Eiehold  Bros.,  94  Ala.  116,  33  Am.  St.  Rep.  97; 
Raymond  v.  Vaughn,  128  111.  256,  15  Am,  St.  Rep.  112;  Caldwell  v. 
Davis,  10  Colo,  481,  3  Am,  St,  Rep,  599, 

The  Efect  of  a  Partner  Acquiring  a  Title  or  Interest  Adverse  to  the 
Firm  or  his  copartner  is  considered  in  Johnson's  Appeal,  115  Pa.  129, 
2  Am.  St.  Rep,  539;  Bennett  v.  McMillin,  179  Pa.  146,  57  Am,  St. 
Rep,  591. 


ATLANTIC  TRUST  AND  DEPOSIT  COMPANY  v.  UNION 
TRUST  AND  TITLE  CORPORATION, 

[110  Va,  286,  67  S,  E.  182.] 

SURETY — ^Right  to  be  Treated  With  Good  Faith. — A  person 
proposing  to  become  a  surety  for  the  conduct  or  contracts  of  another 
has  a  right  to  be  treated  with  perfect  good  faith,     (p,  941.) 

SURETY — Misrepresentation  by  Principal  or  Third  Person. — 
The  law  does  not  require  that  a  person  taking  a  surety  shall  seek 
him  out  and  explain  to  him  the  nature  of  the  obligation,  nor  hold 
him  responsible  for  fraudulent  misrepresentations  made  to  the  surety 
by  the  principal  or  a  third  person,  without  his  knowledge  or  consent, 
(p.  941.) 

SURETY — Misrepresentation  With  Bjiowledge  of  Creditor. — 
Where,  with  the  knowledge  or  assent  of  the  creditor,  there  is  a  mis- 
representation made  to  the  surety  with  regard  to  any  material  fact 
which,  if  he  knew,  he  might  not  enter  into  the  undertaking,  his  obli- 
gation will  thereby  be  rendered  invalid  and  he  will  not  be  bound  by 
it.     (p.  942.) 

SURETY — Material  Misrepresentations  by  Creditor. — Whore  a 
creditor  undertakes  to  describe  to  a  prospective  surety  the  terms  of 
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a  loan,  and  his  representations  as  to  them  are  material  and  false,  the 
surety  cannot  be  held  liable  on  his  undertaking  unless  he  has  notice 
of  the  true  character  of  the  loan.     (p.  943.) 

SURETY — Subseqtuent  Agreement  Between  Creditor  and  Prin- 
cipal.— After  a  bond  has  been  given  for  a  negotiated  loan,  an  agree- 
ment, made  between  the  creditor  and  the  principal  without  considera- 
tion and  for  their  own  convenience,  that  the  money  shall  be  gotten 
only  as  the  debtor  needs  it  for  the  construction  of  a  building,  does 
not,  by  changing  the  character  of  the  surety's  obligation,  relieve  him 
from  his  bond.     (p.  943.) 

Jeffries,  Wolcott,  Wolcott  &  Lankford  and  Floyd  Hughes, 
for  the  plaintiff  in  error, 

Thomas  H.  Willeox,  E.  H.  Bilisoly,  Richard  D.  Cooke  and 
Walter  H,  Taylor,  for  the  defendants  in  error. 

2«7  BUCHANAN,  J.  The  Atlantic  Trust  and  Deposit 
Company,  plaintiff  in  error,  is  a  surety  company  against 
which  a  judgment  was  rendered  in  favor  of  the  Union  Trust 
and  Title  Corporation  upon  a  penal  bond  in  which  the  Vic- 
toria Hotel  Corporation  was  principal  and  the  plaintiff  in 
error  was  surety. 

The  principal  question  involved  in  the  case  is  whether  or 
not  the  surety  company  has  been  discharged  from  its  liability 
by  reason  of  misrepresentations  made  by,  or  with  the  knowl- 
edge and  assent  of,  the  obligee  in  the  bond  as  to  the  contract 
the  performance  of  which  the  surety  had  in  part  guaranteed. 

At  the  time  of  the  execution  of  the  bond  the  Victoria  Hotel 
Corporation  was  constructing  a  hotel  in  the  city  of  Norfolk. 
About  the  1st  of  February,  1907,  as  the  building  was  nearing 
completion  and  the  hotel  corporation  needed  money  to  pay 
for  its  construction  and  for  other  purposes,  it  sought  a  loan 
of  $70,000  from  the  Union  Trust  and  Title  Corporation. 

The  terms  of  the  contract  between  the  lending  and  borrow- 
ing ^^'^  companies  are  evidenced  for  the  most  part  by  the 
following  correspondence : 

"January  29,  1907. 
"Union  Trust  and  Title  Corporation, 

"Norfolk,  Virginia. 
* '  Gentlemen : 

' '  We  hereby  make  application  for  a  loan  of  $70,000.00,  with 
interest  at  6  per  cent.,  payable  semi-annually,  for  one  year 
from  February  1,  1907. 

"We  ott'er  as  security  for  the  same  a  first  mortgage  on  the 
land  and  hotel  building  of  the  corporation,  situated  on  the 
south  side  of  Main  street,  between  Loyall's  and  Marsden's 
lanes,  fronting  on  Main  street  about  55  feet,  and  running 
back  about  120  feet. 

"We  offer  you  as  a  commission  the  sum  of  $1,400  cash. 
We  obligate  to  furnish  you  a  guarantee,  with  surety  satis- 
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factory  to  j^oiir  corporation,  that  the  building  will  be  com- 
pleted, according  to  present  plans,  by  April  15,  1907,  free 
from  all  liens  and  claims. 

**We  further  obligate  to  turn  over  to  you,  not  later  than 
December  1,  1907,  a  cash  sum  of  $15,000,  to  be  held  by  you 
as  a  sinking  fund  for  the  maturity  of  the  loan. 

"There  is  now  existing  on  this  property  a  deed  of  trust  to 
Walter  H.  Taylor  and  Alan  G.  Burrow,  trustees,  to  secure 
one  note  of  $25,000,  which  is  held  by  the  Victoria  Bank  and 
Trust  Company,  and  which  matures  about  June  15,  1907. 
This  note  will  have  to  be  arranged  for  by  you. 

"Inasmuch  as  our  stockholders'  meeting  authorizing  the 
bond  issue  in  the  matter  of  the  $70,000  will  not  be  held  until 
February  15,  1907,  and  inasmuch  as  it  is  necessary  for  us  to 
have  at  least  $8,000  immediately  on  account  of  construction, 
we  request  that  you  accept  this  corporation's  note  dated  Jan- 
uary 30,  1907,  and  due  February  15,  1907,  in  favor  of.  and 
endorsed  by,  Burruss  Corprew,  Geo.  T.  Banks,  C.  N.  White- 
hurst,  A.  C.  Omohundro,  W.  C.  Cobb  and  Alan  G.  Burrow. 

289  '<^g  agree  to  take  out  fire  insurance  in  the  amount  of 
$70,000,  loss,  if  any,  payable  to  Mr.  Walter  H.  Taylor, 
tnistee,  as  his  interest  may  appear. 

"It  is  understood  that  we  are  to  pay  all  recording  fees, 
and  the  expense  of  your  general  counsel  in  the  preparation  of 
all  documents. 

"Yours  very  truly, 
"VICTORIA  HOTEL  CORPORATION, 

"By  Alan  G.  Burrow, 

"Secretary." 

"February  1,  1907. 
'"Alan  G.  Burrow,  Esq.,  Secretary, 

"Victoria  Hotel  Corporation^ 
"Norfolk,  Va. 
"Dear  Sir: 

"In  reply  to  your  letter  of  January  29,  1907,  making  ap- 
plication for  a  loan  of  $70,000,  upon  the  terms  and  condi- 
tions stated  in  said  letter,  with  the  subsequent  addition  of  the 
names  of  Ferguson  &  Calrow,  as  endorsers  of  the  eight  thou- 
sand dollar  note  mentioned  in  said  letter,  I  now  beg  to  advise 
that  said  letter  of  application  has  gone  before  our  several 
committees,  and  has  by  them  been  approved,  and  I  am  au- 
thorized to  pay  to  your  company  the  $8,000  therein  men- 
tioned. 

"There  is  a  condition  which  our  executive  committee  de- 
sires to  be  stipulated  in  their  acceptance  of  your  proposition, 
viz. :  That  the  $15,000  sinking  fund  shall  be  paid  as  fol- 
lows: $5,000  not  later  than  October  1,  1907;  $5,000  not  later 
than  November  1,  1907;  and  $5,000  not  later  than  December 
1,  1907. 
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"It  was  understood  with  you  that  these  conditions  would 
be  acceptable  to  your  corporation,  and  that  the  minutes  of 
your  stockholders'  meeting,  and  the  minutes  of  the  subse- 
quent meeting  of  your  board  of  directors,  shall  embrace  said 
change. 

*' Yours  very  truly. 

"R.  W.  GAMBLE, 

"Secretary." 

290  Tj^g  iime  for  the  completion  of  the  building  and  the 
removal  of  the  liens  thereon,  stated  in  the  letter  of  the  hotel 
corporation,  was  changed  from  April  15,  to  May  1,  1907. 

On  the  15th  of  February,  1907,  the  bond  sued  on  was  exe- 
cuted, which,  omitting  the  formal  portions,  is  as  follows: 

"The  condition  of  the  above  obligation  is  such,  that 

"Whereas,  the  Union  Trust  and  Title  Corporation  has 
agreed  to  loan  to  the  Victoria  Hotel  Corporation  the  sum  of 
seventy  thousand  dollars  ($70,000.00)  evidenced  by  seventy 
(70)  bonds  of  one  thousand  dollars  ($1,000.00)  each,  pay- 
able one  year  after  date,  and  dated  the  first  day  of  February, 
1907,  and  bearing  interest  from  date  at  the  rate  of  six  per 
centum  per  annum,  payable  semi-annuallj',  the  interest  being 
evidenced  by  coupons  attached  to  said  bonds,  all  of  the  said 
bonds  and  interest  to  be  secured  by  a  deed  of  trust  upon  the 
property  of  the  Victoria  Hotel  Corporation,  situated  on  the 
south  side  of  Main  street  in  the  city  of  Norfolk,  Virginia, 
between  Loyall's  lane  and  Marsden's  lane,  and  having  a 
frontage  on  Main  street  of  56.7  feet,  more  or  less,  with  a  depth 
on  Loyall's  lane  of  148.6  feet  and  a  depth  on  Marsden's  lane 
of  118.6  feet  and  a  width  in  the  rear  of  52.84  feet,  more  or 
less;  and 

"Whereas,  one  of  the  conditions  of  the  said  loan  from  the 
Union  Trust  and  Title  Corporation  to  the  said  Victoria  Hotel 
Corporation  is  that  a  building  will  be  erected  on  said  property 
by  the  Victoria  Hotel  Corporation,  and  completed  on  or 
before  the  first  day  of  May,  1907,  at  a  cost  of  not  less  than 
$90,000.00,  and  in  substantial  compliance  with  the  plans  and 
specifications  of  Messrs.  Ferguson  &  Calrow,  under  which  the 
same  is  being  erected,  and  shall  be  free  from  all  material, 
labor  and  mechanic's  liens. 

"Now,  therefore,  if  the  building  as  above  described  shall 
be  erected  and  completed  by  the  Victoria  Hotel  Corporation 
at  a  cost  of  about  $90,000.00,  on  or  before  the  1st  day  of  May, 
1907,  and  shall  be  free  from  all  material,  labor  and  me- 
chanic's liens,  ^^*  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 

One  of  the  contentions  of  the  plaintiff  in  error  is  that  the 
agreement  or  contract  described  or  recited  in  the  bond  is- 
materially  different  from  the  contract  between  the  lending 
and  borrowing  companies,  in  several  particulars.     The  bond 
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recites  that  the  lender  had  agreed  to  loan  to  the  borrower  the 
sum  of  $70,000  for  one  year,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually,  when  in  fact  the 
contract  of  loan  provided  for  the  payment  of  six  per  cent 
interest  for  the  use  of  the  money  loaned,  for  a  commission  of 
$1,400  in  cash  for  making  the  loan,  and  for  the  repayment  of 
$15,000  of  the  money  loaned,  before  the  expiration  of  the  year 
for  which  it  was  loaned,  and  $8,000  of  the  $70,000  to  be  loaned 
had  already  been  secured  by  the  hotel  corporation. 

The  legal  effect  of  the  actual  contract  between  the  parties 
was  not  a  loan  of  $70,000  for  one  year  at  six  per  cent  inter- 
est, payable  semi-annually,  but  a  loan  at  eight  per  cent 
interest  (for  the  commission  of  $1,400  was  nothing  more  than 
interest :  3  Parsons  on  Contracts,  106-108,  113-115 ;  Brakelev 
V.  Tuttle,  3  W.  Va.  86 ;  Meem  v.  Dulaney,  88  Va.  674,  14  S. 
E.  363),  one-fourth  of  which  was  payable  when  the  loan  was 
made,  and  for  a  repayment  of  more  than  one-fifth  of  the 
money  loaned  several  months  before  the  expiration  of  the 
year  for  which  the  loan  was  made,  and  the  $70,000  to  be 
loaned  embraced  $8,000  for  which  the  hotel  corporation  was 
then  indebted. 

The  contract  for  the  loan  and  that  recited  in  the  penal  bond 
was  materially  different,  and  the  lender  knew  this,  for  the 
bond  was  prepared  by  its  counsel.  It  does  not  appear  that 
the  plaintiff  in  error  knew  that  the  contract  between  the 
lender  and  borrower  was  different  from  that  recited  in  the 
bond,  and  such  knowledge  is  denied  by  it. 

The  undertaking  of  the  surety  was  that  the  hotel  building 
should  be  ert-cted  and  completed  by  the  hotel  corporation  at 
a  cost  of  about  $90,000  on  or  before  the  first  day  of  May 
following,  ^"*2  and  should  be  free  from  all  material,  labor 
and  mechanics'  liens.  The  effect  of  retaining  the  $1,400  out 
of  the  money  loaned,  and  of  only  delivering  in  fact  $60,600 
instead  of  $70,000,  was  to  reduce  the  fund  which  the  surety 
might  reasonably  suppose  would  go  to  the  completion  of  the 
building  and  the  removal  of  the  liens  for  which  the  surety 
had  made  himself  responsible.  The  contract  was,  therefore, 
obviously  less  advantageous  to  the  principal  than  it  appeared 
from  the  recitals  in  the  bond. 

It  is  well  settled  that  a  person  proposing  to  become  surety 
for  the  conduct  or  contracts  of  another  has  a  right  to  be 
treated  with  perfect  good  faith.  The  law  does  not  as  a  rule, 
however,  require  that  the  party  taking  the  surety  shall  seek 
out  the  surety  and  explain  to  him  the  nature  and  extent  of 
the  obligation,  nor  does  it  hold  him  responsible  for  fraudulent 
misrepresentations  made  to  the  surety  by  the  principal,  or  by 
a  third  party,  unless  such  misrepresentations  are  made  with 
his  knowledge  or  consent:  See  Hamilton  v.  Wilson,  11  Clark 
&  F.  109;  Atlas  Bank  v.  Brownell,  9  R.  I.  168,  11  Am.  Rep. 
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231;  Griffith  v.  Reynolds,  4  Gratt.  46,  49,  50;  Magee  v.  Man- 
hattan L.  Ins.  Co.,  92  U.  S.  93,  23  L.  ed.  699;  Warren  v. 
Branch,  15  W.  Va.  21 ;  Brandt  on  Suretyship,  sec.  447 ;  Bay- 
less  on  Sureties,  293 ;  Kerr  on  Fraud  and  Mistake,  122,  123 ; 
1  Chitty  on  Contracts,  pp.  772,  773. 

But  it  seems  to  be  equally  well  settled  that  where,  with  th(: 
knowledge  or  assent  of  the  creditor,  there  is  a  misrepresenta- 
tion to  the  surety  with  regard  to  any  material  fact,  which,  if 
he  had  known,  he  might  not  have  entered  into  the  undertaking 
of  suretyship,  it  will  thereby  be  rendered  invalid  and  the 
surety  discharged  from  his  liabilities. 

Brandt  on  Suretyship  and  Guaranty,  third  edition,  section 
447,  states  the  law  on  that  subject  as  follows:  "If  any  ma- 
terial part  of  the  transaction  between  the  creditor  and  his 
debtor  is  by  the  creditor,  or  with  his  knowledge  or  consent, 
misrepresented  to  the  •  surety,  the  misrepresentation  being 
such  that  but  for  the  same  having  been  made,  either  the 
suretyship  would  not  have  ^^^  been  entered  into  at  all,  or, 
being  entered  into,  the  extent  of  the  surety's  liability  might 
be  thereby  increased,  the  surety  is  in  such  case  generally  held 
to  be  not  bound  by  his  obligation." 

In  1  Chitty  on  Contracts,  eleventh  American  edition,  pages 
772,  773,  it  is  said  that  "although  a  surety  is  not  of  necessity 
entitled  to  receive,  without  inquiry,  from  a  party  to  whom  he 
is  about  to  bind  himself  a  full  disclosure  of  all  dealings  be- 
tween the  principal  and  that  party,  still  if  any  material  part 
of  the  transaction  is,  with  the  knowledge  of  the  creditor,  mis- 
represented to  the  surety,  or  if  the  creditor  fraudulently  con- 
ceal from  the  surety  any  circumstance  within  his  knowledge, 
which  it  is  material  for  the  surety  to  know,  although  such 
concealment  be  not  with  a  view  to  any  advantage  to  himself, 
the  guaranty  will  be  void." 

In  the  note  to  Rees  v.  Berrington,  2  White  &  Tudor 's  Lead- 
ing Cases,  part  2,  page  1867,  after  stating  that  the  intimate 
relation  between  the  parties  to  the  contract  of  suretyship 
requires  that  perfect  good  faith  should  be  adhered  to,  the  rule 
is  laid  down  as  follows:  "Wherever,  therefore,  with  the 
knowledge  or  assent  of  the  creditor,  there  is  any  misrepre- 
sentation to,  or  even  concealment  from,  the  surety,  with  re- 
gard to  any  material  fact  which  had  he  been  aware  of  he 
micrht  not  have  entered  into  the  contract  of  suretyship,  it  will 
thereby  be  rendered  invalid,  and  the  surety  will  be  discharged 
from  his  liabilities." 

To  the  same  effect,  substantially,  are  3  Minor's  Institutes, 
186 ;  2  American  Leading  Cases,  478,  479 ;  Bayless,  p.  214 , 
De  Colyer,  p.  374,  in  their  books  on  Sureties  and  Guaranties. 

The  doctrine  as  announced  by  the  text-writers  seems  to  be 
fully  sustained  by  the  decided  cases. 
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In  the  case  of  Stone  v.  Compton,  5  Bing.  (N.  C.)  142,  the 
recitals  of  the  various  instruments  read  at  the  execution  of 
the  note  were  so  worded  as  to  convey  the  impression  that  the 
principal  would  actually  receive  the  whole  amount  named, 
whereas  a  considerable  portion  of  it  was  to  be  retained  on 
account  of  an  antecedent  debt.  It  was  held  in  that  case  that 
this  ^^*  was  a  fraud  in  law  which  released  the  surety  from 
liability  on  the  note. 

In  Willis  V.  Willis,  17  Sim.  218,  one  Willis,  in  consideration 
of  a  conveyance  to  his  principal  of  certain  property  free  from 
all  except  certain  specified  encumbrances,  became  surety. 
It  turned  out  that  the  property  was  subject  to  another  en- 
cumbrance not  specified,  which  the  grantor  had  at  the  time 
forgotten,  and  this  encum.brance  was  unknown  to  the  surety. 
This  misrepresentation,  it  is  held,  rendered  the  contract  in- 
valid as  to  the  surety:  See,  also,  Graves  v.  Lebanon  Nat. 
Bank,  10  Bush,  23,  19  Am.  Rep.  50 ;  Fassnacht  v.  Ensing  etc. 
Co.,  18  lud.  App.  80,  63  Am.  St.  Rep.  322,  note  327,  where 
many  eases  are  cited,  46  N.  E.  45,  47  N.  E.  480;  Prelcock 
V.  Bishop,  3  Barn.  &  C.  197 ;  Warren  v.  Branch,  15  W.  Va. 
21 ;  Doughty  V.  Savage,  28  Conn.  146. 

The  creditor  in  this  case  was  under  no  oblig?+ion  to  inform 
the  surety  of  the  character  of  the  loan  which  it  proposed  to 
make  to  the  hotel  corporation,  but  if  it  did  undertake  to  de- 
scribe its  terms,  it  was  bound  to  represent  them  as  they  were 
in  all  respects  material  to  the  surety.  The  creditor  having 
undertaken  to  describe  the  terms  of  the  loan,  and  its  repre- 
sentations as  to  them  being  material  and  false,  the  surety 
cannot  be  held  liable,  unless  it  had  notice  of  the  true  char- 
acter of  the  loan.  Whether  or  not  it  had  such  notice  was  a 
question  for  the  jury,  and  the  court  erred  in  not  submitting 
that  question  to  them. 

It  is  further  insisted  by  the  plaintiff  in  error  that  it  has 
been  released  from  its  liability  on  the  bond  sued  on,  because 
there  was  an  agreement  between  the  creditor  and  the  hotel 
corporation  that  the  money  loaned  was  only  to  be  gotten  from 
the  creditor  as  the  hotel  corporation  needed  it  for  the  con- 
struction of  the  building,  and  that  there  was  still  in  the  hands 
of  the  creditor  over  $7,000  of  that  money  on  the  1st  of  May, 
1907,  when  the  bond  sued  on  was  forfeited.  • 

This  agreement  was  a  mere  arrangement  between  the  cred- 
itor ^'"^^  and  the  hotel  corporation  for  their  own  convenience. 
It  was  without  consideration,  and  there  was  nothing  in  it  to 
prevent  the  hotel  corporation  from  demanding  and  receiving 
the  money  loaned  at  once;  certainly  it  was  no  such  binding 
legal  contract  changing  the  character  of  the  surety's  under- 
taking as  would  relieve  it  from  liability  on  the  bond. 

Without  discussing  specially  the  other  grounds  relied  on 
to  discharge  the  surety  from  liability,  it  is  sufficient  to  say 
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that  neither  of  them  are  sufficient  for  that  purpose,  and  the 
trial  court  properly  so  held. 

The  judgment  complained  of  must  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  cause  remanded  for  a  new  trial 
to  be  had  not  in  conflict  with  the  views  expressed  in  this 
opinion. 


TTie  Discharge  of  a  Surety  hy  Misrepresentation  in  regard  to  matters 
existing  at  the  time  he  enters  into  his  undertaking  is  considered  in 
the  note  to  Fassnacht  v.  Erasing  Gagen  Co.,  63  Am.  St.  Rep.  338.  A 
security  given  by  a  surety  for  a  debtor  in  a  general  composition 
settlement  with  creditors  is  voidable  on  the  ground  of  fraud,  if  there 
is,  with  the  knowledge  or  consent  of  the  creditor,  such  a  misrepre- 
sentation to  or  concealment  from  the  surety  of  the  transaction  be- 
tween the  creditor  and  his  debtor  that,  but  for  the  same  having 
taken  place,  either  the  suretyship  would  not  have  been  entered  into 
at  all,  or,  being  entered  into,  the  extent  of  the  surety's  liability  might 
be  therebv  increased:  Powers  Dry  Goods  Co.  v.  Harlin,  68  Minn.  193, 
64  Am.  St.  Eep.  460. 


McCOMB  V.  GILKESON. 

[110  Va.  406,  66  S.  E.  77.] 

VENDOR  AND  VENDEE — Presumption  of  Sale  by  the  Acre. 

Every  sale  of  real  estate,  where  the  quantity  is  referred  to  in  a  con- 
tract whose  language  does  not  plainly  indicate  that  the  sale  is  in- 
tended to  be  one  in  gross,  must  be  presumed  to  be  a  sale  by  the  acre. 
And  the  presumption  can  be  repelled  only  by  clear  and  cogent  proof, 
(p.  946.) 

VENDOR  AND  VENDEE — Presumption  of  Sale  by  the  Acre. 
Where  persons  contract  for  the  payment  of  a  gross  sum  for  a  tract 
of  land  upon  the  estimate  of  a  given  quantity,  the  presumption  is 
that  the  quantity  influences  the  price,  and  that  the  agreement  is  not 
one  of  hazard,     (p.  946.) 

VENDOR  AND  VENDEE — Sale  in  Gross  or  by  the  Acre. — 
Whether  a  contract  for  the  sale  of  land  is  in  gross  or  for  a  specific 
quantity  depends  upon  the  intention  of  the  parties,  to  be  gathered 
from  the  terms  of  the  contract  and  the  facts  and  circumstances  con- 
nected with  it.  But  in  the  interpretation  of  the  agreement  courts, 
not  favoring  contracts  of  hazard,  will  construe  it  to  be  a  contract  of 
sale  per  acre  wherever  it  does  not  clearly  appear  to  be  by  the  tract, 
(pp.  946,  947.) 

VENDOR  AND  VENDEE. — The  Words  "More  or  Less"  apply 
only  to  small  excesses  or  deficiencies.  They  repel  the  idea  of  a  con- 
tract of  hazard,  and  imply  that  there  is  no  considerable  difference  in 
quantity,     (pp.  947,  948.) 

VENDOR  AND  VENDEE — "More  or  Less." — A  Deficiency  of 
Ten  Acres  in  a  tract  of  land  represented  to  contain  two  hundred  and 
forty-five  acres  is  not  so  small  as  to  be  within  the  contemplation  of 
the  words  "more  or  loss."     (p.  949.) 

VENDOR  AND  VENDEE— Deficiency— Theory  of  Relief.— 
The  principle  upon  which  a  court  of  equity  gives  relief  in  cases  of  a 
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deficiency  in  the  estimated  quantity  upon  a  sale  of  land  is  that  of 
mistake."    (p.  948.) 

VENDOR  AND  VENDEE — Deficiency — Relief  Against  Infant. 
In  case  of  a  deficiency  in  the  estimated  quantity  upon  a  sale  of  land, 
a  court  of  equity  will  not  allow  infant  vendors  to  profit  by  a  mistake 
in  their  favor  to  the  prejudice  of  an  innocent  person,     (p.  948.) 

INFANTS — How  Far  Bound  by  Judgment. — Where  a  court  of 
equity  acquires  jurisdiction  of  the  subject  and  person,  an  infant  is 
as  much  bound  by  its  decree  as  an  adult,     (p.  948.) 

VENDOR  AND  VENDEE — Damages  in  Case  of  Deficiency. — 
In  case  of  a  deficiency  of  land  sold  by  the  acre,  the  general  rule  of 
compensation  or  abatement  is  according  to  the  average  value  per 
acre  of  the  whole  tract,  unless  particular  circumstances  require  a 
departure  from  that  rule.     (p.  948.) 

Robertson  &  Robertson,  for  the  appellant. 
Bumgardner  &  Bumgardner,  for  the  appellees. 

^o''  HARRISON,  J.  This  controversy  involves  the  right 
of  appellant  to  have  the  purchase  price  of  a  farm  bought  by 
him  from  the  appellees  abated  because  of  a  deficiency  in  the 
cpiantity ;  the  claim  being  that  the  "^^^  sale  was  by  the  acre 
and  that  the  number  of  acres  influenced  the  price. 

It  appears  that  David  V.  Gilkeson  died  intestate  in  March, 
1871,  seised  of  certain  lands  in  Augusta  county,  which  he 
held  jointly  with  his  brother,  Andrew  T.  Gilkeson.  About 
the  year  1875  these  lands  were,  by  proceedings  had  in  the  cir- 
cuit court  of  Augusta  county,  divided  between  Andrew  T. 
Gilkeson  and  the  widow  and  heirs  of  David  V.  Gilkeson.  In 
that  partition  there  was  assigned  to  the  widow  and  heirs  of 
David  V.  Gilkeson  the  homestead  tract,  containing  two  hun- 
dred and  forty-five  and  one-quarter  acres,  as  shown  by  a  plat 
and  survey  made  by  John  G.  Stover  and  filed  in  the  partition 
proceedings.  This  Stover  plat  and  survey  is  referred  to  in 
the  present  case  as  sho^\'ing  the  number  of  acres  the  appellees 
owned,  though  the  farm  is  generally  spoken  of  in  the  record, 
in  round  numbers,  as  a  "two  hundred  and  forty- five  acre 
farm."  This  is  the  farm  that  belonged  to,  and  was  sold  to, 
the  appellant  by  the  appellees,  Mary  E.  Gilkeson,  the  widow 
of  David  V.  Gilkeson,  and  her  children,  Emma  L.  Gilkeson 
and  Mary  J.  Gilkeson,  and  her  three  infant  grandchildren, 
David,  Frederick  and  Edgar  Guthrie,  who  represent  the  in- 
terest of  their  mother,  who  was  Sallie  L.  Gilkeson,  one  of  the 
three  children  of  David  V.  and  Mary  E.  Gilkeson. 

For  some  time  prior  to  1905  this  farm  was  in  the  hands  of 
P.  E.  Wilson  &  Co.,  real  estate  agents,  for  sale.  On  April  27, 
1905,  the  appellant  submitted  to  these  agents  an  offer  for  the 
farm.  So  far  as  necessary  to  be  quoted,  that  offer  was  in 
these  words:  "I  will  give  you  eighty-two  hundred  and  fifty 
dollars  for  the  Mrs.  M.  E.  Gilkeson  farm  of  245  acres,  more 
or  less,  near  Barterbrook,  Augusta  county,  Va.    Payable  as 
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follows :  One-third  cash,  and  the  residue  in  one  and  two  years, 
carrying  6  per  cent  interest  secured  by  vendor's  lien." 

This  proposition  was  submitted  to,  and  accepted  by,  the 
adult  owners,  and  a  friendly  suit  was  brought  to  have  the 
sale  ratified  on  behalf  of  the  three  infant  owners,  in  which 
the  adult  owners  were  the  plaintiffs  and  the  three  infants 
were  the  defendants.  In  this  case  the  sale  was  approved  and 
ratified  as  to  the  infants,  ^^^  and  W,  N.  Fishburne,  the  coun- 
sel for  the  owners,  was  appointed  a  special  commissioner  to 
unite,  on  behalf  of  the  infants,  with  the  adult  owners  in  a 
deed  conveying  the  land  to  the  appellant.  This  deed,  which 
was  duly  executed,  conveys  to  the  appellant  "that  certain 
tract  of  land,  containing  two  hundred  and  forty-five  acres, 
more  or  less,  lying  in  Augusta  county,"  and  refers  to  the  old 
Stover  plat  and  survey,  which  describes  the  land  convej^ed  as 
containing  two  hundred  and  forty-five  and  one-quarter  acres. 

After  getting  possession  of  the  farm  the  appellant  had  it 
surveyed  and  found  that  it  contained  only  two  hundred  and 
thirty-three  and  one-quarter  acres.  Thereupon  he  filed  his 
petition  in  this  suit,  asking  to  be  allowed  a  proper  abatement 
on  his  purchase  money  bonds. 

After  this  petition  was  filed  it  was  agreed  by  all  parties  that 
C.  E.  McCutchan,  the  county  surveyor,  should  survey  the 
land,  and  that  the  quantity  ascertained  by  him  should  be 
taken  as  the  true  quantity  for  the  purposes  of  this  suit.  This 
surveyor  reported  that  the  farm  contained  two  hundred  and 
thirty-five  acres  and  thirty-nine  poles,  or  ten  acres  and  (me 
pole  less  than  two  hundred  and  forty-five  and  one-quarter 
acres,  which  the  appellant  claims  the  farm  was  represented 
to  contain. 

Upon  the  final  hearing  the  circuit  court  dismissed  appel- 
lant's petition,  holding  that  he  was  not  entitled  to  any  relief 
on  account  of  the  shortage  in  acres  ascertained  by  the  agreed 
survey  of  C.  E.  McCutchan. 

This  court  has  so  often  discussed  this  subject  and  laid  down 
the  principles  governing  this  class  of  cases  that  the  restate- 
ment of  those  principles  must  necessarily  be  repetition. 

It  is  well  settled  that  courts  of  equity  do  not  favor  contracts 
of  hazard,  and  that  every  sale  of  real  estate,  where  the  quan- 
tity is  referred  to  in  the  contract,  and  the  language  of  the 
contract  does  not  plainly  indicate  that  the  sale  was  intended 
to  be  a  sale  in  gross,  must  be  presumed  to  be  a  sale  by  the 
acre..  The  presumption  against  contracts  of  hazard  can  be 
effectually  repelled  only  by  clear  and  cogent  proof,  and  the 
burden  is  always  upon  the  party  asserting  a  contract  of 
hazard  to  adduce  facts  which  clearly  establish  that  assertion. 
Where  the  parties  contract  for  ^*®  the  payment  of  a  gross 
sum  for  a  tract  of  land  upon  the  estimate  of  a  given  quantity, 
the  presumption  is  that  the  quantity  influenced  the  price  to- 
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be  paid,  and  that  the  agreement  was  not  one  of  hazard. 
Whether  it  be  a  contract  in  gross  or  for  a  specific  quantity- 
depends,  of  course,  upon  the  intention  of  the  contracting  par- 
ties, to  be  gathered  from  the  terms  of  the  contract  and  all 
the  facts  and  circumstances  connected  with  it,  but  in  the  in- 
terpretation of  such  contracts  the  courts,  not  favoring  con- 
tracts of  hazard,  will  always  construe  the  same  to  be  contracts 
of  sale  per  acre,  wherever  it  does  not  clearly  appear  that  the 
land  was  sold  by  the  tract  and  not  by  the  acre:  Berry  v. 
Fishburne,  104  Va.  459,  51  S.  E.  827;  Watson  v.  Hoy,  28 
Gratt.  698. 

There  is  no  merit  in  the  contention  made  by  appellees  that 
Wilson  &  Co.,  the  real  estate  agents  who  effected  the  sale,  were 
the  agents  of  the  appellant.  The  evidence  establishes  the  con- 
trary beyond  any  reasonable  controversy. 

That  the  appellant  was  influenced  to  make  the  purchase  by 
the  representation  that  the  farm  contained  two  hundred  and 
forty-five  acres  and  a  quarter  is  abundantly  and  conclusively 
shown,  apart  from  his  own  evidence  to  that  effect.  The  evi- 
dence shows  that  the  appellant  made  diligent  inquiry  as  to 
the  number  of  acres  in  the  farm,  and  the  real  estate  agents 
say  that  he  laid  great  stress  upon  the  acreage  and  would  not 
have  bought  except  for  the  representation  that  the  farm  con- 
tained two  hundred  and  forty-five  and  one-quarter  acres. 
Mr.  Wilson,  one  of  the  firm  of  Wilson  &  Co.,  says  that  he 
derived  his  information  as  to  the  contents  of  the  farm  from 
the  owners  and  from  the  land  books,  which  showed  the  farm 
to  be  assessed  as  containing  two  hundred  and  forty-five  and 
one-quarter  acres.  The  old  survey  ascertained  the  acreage  to 
be  two  hundred  and  forty-five  and  one-quarter  acres,  and  the 
court  sold  and  conveyed  to  the  appellant  by  that  survey. 

That  the  vendors  believed  that  they  owned  and  were  selling 
two  hundred  and  forty-five  and  one-quarter  acres  of  land  does 
not  admit  of  doubt.  The  record  satisfactorily  shows  that  it 
was  the  intent  and  belief  of  the  court,  of  the  adult  heirs,  and 
of  the  purchaser,  that  two  hundred  and  forty-five  and  one- 
quarter  acres  of  land  were  being  sold  for  $8,250.  As  in  the 
very  similar  case  of  Watson  ^*^  v.  Hoy,  28  Gratt.  698,  the 
record  in  the  present  case  shows  that  all  of  the  parties,  from 
the  commencement  of  the  negotiations  down  to  and  including 
the  deed  executed  by  the  adult  parties  and  the  commissioner 
of  the  court,  estimated  this  farm  as  containing  two  hundred 
and  forty-five  and  one-quarter  acres,  and  that  it  was  bought 
and  sold  as  and  for  that  quantity. 

The  appellees  insist  that  the  deficiency  is  so  slight  as  to  be 
covered  by  the  application  of  the  words  "more  or  less." 

In  Berry  v.  Fishburne,  104  Va.  459,  51  S.  E.  827,  it  is 
said:  "The  language  more  or  less,  used  in  contracts  for  the 
sale  of  land,  must  be  understood  to  apply  only  to  small  ex- 
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cesses  or  deficiencies,  attributable  to  variations  of  instruments 
of  surveyors,  etc.  When  these  terras  are  used  it  repels  the 
idea  of  a  contract  of  hazard,  and  implies  that  there  is  no  con- 
siderable difference  in  quantity." 

A  deficiency  of  about  ten  acres  in  a  tract  of  land  repre- 
sented to  contain  two  hundred  and  forty-five  and  one-quarter 
acres  is  not  the  small  deficiency  which  the  rule  mentioned 
attributes  to  a  variation  of  instruments.  It  is  a  substantial 
loss,  and  show^s  that  a  mistake  'has  been  made  in  estimating 
"the  quantity.  There  was  no  laches  on  the  part  of  appellant 
in  asserting  his  claim  for  abatement  of  the  purchase  money. 
He  did  so  promptly  after  discovering  the  shortage.  The  suit 
was  still  pending,  and  all  the  parties  were  before  the  court 
and  a  large  part  of  the  purchase  money  unpaid:  Watson  v. 
Hoy,  29  Gratt.  698. 

It  is  suggested  that  part  of  this  land  belongs  to  infants, 
and  that  the  abatement  will  be  prejudicial  to  them. 

The  record  shows  that  it  was  to  the  interest  of  the  infants 
to  unite  with  the  adult  owners  in  selling  the  farm  containing 
two  hundred  and  forty-five  and  one-quarter  acres  at  $8,250, 
and  it  is  difficult  to  see  why  it  would  be  disadvantageous  to 
them  to  sell  the  farm  at  the  same  relative  price  when  it  is 
shown  to  contain  only  two  hundred  and  thirty-five  acres  and 
thirty-nine  poles.  The  principle  upon  which  a  court  of 
equity  gives  relief  in  cases  of  deficiency  in  the  estimated 
quantity  upon  the  sale  of  lands  is  that  of  mistake,  and  no 
reason  is  perceived  why,  in  such  a  ease,  a  court  of  equity 
should  allow  infants  to  profit  by  a  mistake  the  court  has  made 
in  their  favor  to  the  prejudice  of  an  innocent  *^^  party  any 
more  than  it  would  permit  adults  to  take  advantage  of  their 
mistake  to  the  prejudice  of  the  innocent  victim  of  that  mis- 
take. When  the  court  acquires  jurisdiction  of  the  subject 
and  person,  an  infant  is  as  much  bound  by  its  decree  as  an 
adult :  Zirkle  v.  McCue,  26  Gratt.  517. 

As  to  the  measure  of  damages  in  a  case  like  this  the  general 
rule  of  compensation  or  abatement  is  according  to  the  average 
value  per  acre  of  the  whole  tract,  unless  particular  circum- 
stances require  a  departure  from  that  rule:  Watson  v.  Hoy, 
29  Gratt.  698. 

Whether  or  not  there  are  any  particular  circumstances 
which  take  this  case  from  under  the  operation  of  the  general 
rule  can  be  inquired  into  when  the  case  goes  back  to  the  cir- 
cuit court. 

Upon  the  whole  case,  we  are  of  opinion  that  the  appellant 
was  entitled  to  a  proper  abatement  of  the  balance  of  purchase 
money  owing  by  him  for  the  deficiency  shown  in  the  quantity 
of  land  bought  by  him,  and  consequently,  that  the  circuit 
€Ourt  erred  in  dismissing  his  petition. 
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The  decree  complained  of  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the 
views  expressed  in  this  opinion. 


The  'Employment  of  the  Words  "More  or  Less"  or  "contnining  by 
estimation  so  many  acres,  more  or  less,"  will  not  relieve  the  vendor 
or  vendee,  as  the  case  may  be,  from  the  obligation  to  make  compen- 
sation for  an  excess  or  deficiency  beyond  what  may  be  reasonably 
attributed  to  small  errors  from  variations  of  instruments  or  other- 
wise, unless  there  is  evidence  to  show  that  a  contract  of  har.nrd  was 
intended:  Epes  v.  Saunders,  109  Va.  99,  132  Am.  St.  Eep.  904.  To 
the  same  effect,  see  Oakes  v.  De  Lancey,  133  N.  Y.  227,  28  Am.  St. 
Eep.  628:  Frenche  v.  Chancellor  of  New  Jersey,  51  N.  J.  Eq.  624,  40 
Am.  St.  Rep.  548. 

Where  an  Agreeinent  is  for  the  Payment  of  a  Gross  Sum  for  a  tract 
of  land,  upon  an  estimate  of  a  given  number  of  acres,  there  is  a  pre- 
sumption that  the  quantity  influences  the  price  to  be  paid,  and  that 
it  is  a  sale  by  the  acre  and  not  a  sale  in  gross,  unless  the  contract 
plainly  indicates  the  contrary;  and  this  presumption  can  be  overcome 
only  by  clear  and  cogent  proof:  Epes  v.  Saunders,  10&  Va.  99,  132 
Am.  St.  Eep.  904. 

In  Gross  Sales  of  Land,  the  Idea  That  the  Parties  Did  not  Intend 
to  have  every  slight  discrepancy  accounted  for  is  not  repelled  by  the 
fact  that  the  estimated  number  of  acres  is  given.  In  a  sale  in  gross 
of  five  hundred  and  sixty  acres,  a  shortage  of  nine  and  seventeen 
hundredths  acres,  and  in  a  sale  in  gross  of  four  hundred  and  eighty- 
one  acres,  a  shortage  of  fifty-six  acres,  have  been  held  not  to  war- 
rant the  interference  of  the  chancellor  to  correct  the  mistake:  An- 
thony V.  Hudson,  131  Ky.  185,  133  Am.  St.  Eep.  231. 


SHIRKEY  V.  KIRBY. 

[110  Va.  455,  66  S.  E.  40.] 

TRUSTS. — A  Court  of  Equity  has  Power  to  Secure  a  Loan  for 

necessary  repairs  and  the  payment  of  an  inheritance  tax  on  the  corpus 
of  real  estate  held  in  trust  as  a  home  for  the  joint  use  and  benefit, 
support  and  maintenance,  out  of  the  proceeds,  of  a  husband  and  wife 
and  his  infant  children  during  the  lives, of  the  parents,  with  remain- 
der in  fee  to  the  children.  But  the  court  cannot  extend  the  lien  to 
the  remainder  after  the  expiration  of  the  trust  estate,     (p.  952.) 

TRUSTS — Jurisdiction  of  Equity — Statutes, — Trusts  are  pecu- 
liarly within  the  original  cognizance  of  courts  of  chancery.  And 
statutes  dealing  with  the  subject  are  not  construed  as  taking  away 
such  jurisdiction  unless  that  intention  plainly  appears,     (p.  951.) 

TRUSTS — Powers  of  Trxistee  Distinguished  from  Guardian.— 
The  powers  of  an  executor  or  a  trustee  under  a  will  who  holds  the 
title  to  the  property  differ  from  the  powers  of  a  guardian  who  has 
only  the  management  of  property  while  the  title  is  in  his  ward. 
Hence  the  principles  applicable  to  the  two  relations  are  essentially 
different,     (p.  952.) 

Timberlake  &  Nelson,  for  the  appellants. 
J.  M.  Perry,  for  the  appellee. 
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456  WHITTLE,  J.  The  question  submitted  on  this  appeal 
involves  the  power  of  a  court  of  equity,  independently  of 
statute,  to  secure  a  loan  for  necessary  repairs  and  payment  of 
a  collateral  inheritance  tax  on  the  corpus  of  real  estate  held 
in  trust  as  a  home  for  the  joint  use  and  benefit,  support  and 
maintenance,  out  of  the  proceeds,  of  a  husband  and  wife  and 
his  infant  children  during  the  lives  of  the  parents,  with  re- 
mainder in  fee  simple  to  the  children. 

The  precise  terms  of  the  trust  created  by  the  will  of  Davis 
A.  Kayser,  deceased,  are  as  follows :  "  I  give,  devise  and  be- 
queath to  my  nephew,  Joseph  J.  Shirkey,  my  farm  of  252 
acres  in  Augusta  county,  near  Staunton,  known  as  'The  Vir- 
ginia Waukesia  Springs,'  of  which  land  146  acres  lie  on  the 
east  side  of  the  county  road,  and  106  acres  on  the  west  side 
of  said  road  ....  (and  all  the  personalty  thereon),  in 
trust,  for  the  benefit  and  use  of  his  wife  and  children ;  and 
at  the  death  of  the  said  Joseph  J.  Shirkey  and  his  wife  the 
said  land  shall  pass  to  his  lawful  children  then  living,  in  fee 
simple.  My  object  in  making  this  devise  is  that  out  of  the 
proceeds  of  the  said  farm  there  shall  be  a  decent  and  com- 
fortable living  and  home  for  the  said  Shirkey,  for  his  wife 
and  for  his  children,  jointly ;  that  all  profits  from  said  farm 
shall  be  held  for  the  use  and  benefit  of  his  wife  and  children ; 
and  that  a  remainder  in  fee  simple  be  vested  in  his  lawful 
children  upon  the  death  of  the  said  Shirkey  and  his  wife." 

On  the  death  of  the  testator  the  trustee  was  confronted  with 
these  conditions :  There  was  a  lien  upon  the  property  in  favor 
of  the  commonwealth  for  a  collateral  inheritance  tax  of  four 
hundred  and  forty-seven  dollars  and  forty-six  cents.  The 
personal  property  upon  the  farm  was  inconsiderable  '^^'^  in 
amount  and  indispensable  to  its  use;  and  the  residence,  a 
large  brick  building  located  on  the  one  hundred  and  forty-six 
acre  tract,  was  in  such  ruinous  condition  that  it  was  unsafe 
and  uninhabitable,  and  actually  falling  down.  For  the  con- 
servation of  the  estate,  indeed  to  prevent  a  failure  of  the 
trust,  immediate  action  by  the  trustee  became  imperative. 

There  were  no  available  trust  funds,  and  to  meet  the  emer- 
gency the  trustee,  with  his  own  means,  made  such  repairs  and 
improvements  as  were  necessary  to  preserve  the  estate  and 
afford  the  beneficiaries  the  proper  use  and  enjoyment  of  the 
trust  subject,  and  a  decent  and  comfortable  home,  as  contem- 
plated by  the  testator.  The  trustee  then  brought  this  suit 
against  the  beneficiaries,  invoking  the  aid  of  a  court  of  equity 
for  reimbursement,  and  to  that  end  praying  that  the  existence 
of  his  lien  for  advances  might  be  established  as  a  charge  upon 
the  land,  and  that  he  be  authorized  to  borrow  a  sufficient  sum 
to  repay  the  amount  advanced  and  discharge  the  lien  of  the 
state  for  taxes,  and  to  secure  the  loan  by  deed  of  trust  upon 
the  farm. 
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The  allegations  of  the  bill  were  established,  and  the  circuit 
court  granted  the  relief  prayed  for.  The  requisite  amount  of 
money  was  borrowed  from  the  appellee,  O'Connell,  and  se- 
cured by  a  trust  deed  on  the  entire  tract  of  land. 

The  debt  being  several  years  past  due,  O'Connell  was  pro- 
ceeding to  enforce  his  deed  of  trust  against  the  smaller  of  the 
two  parcels  of  land  when  the  infants,  by  their  next  friend, 
filed  a  petition  to  rehear  and  set  aside  the  former  decree,  on 
the  ground  that  the  terms  of  the  statute  for  leasing  and  sell- 
ing lands  of  persons  under  disabilities  had  not  been  complied 
with,  and  that  the  court  was  without  jurisdiction.  But  upon 
a  rehearing  the  court  adhered  to  its  former  decision,  and  the 
petitioners  appealed. 

It  is  conceded  that  this  is  not  a  proceeding  under  Virginia 
Code  of  1904,  chapter  117,  section  2620,  to  borrow  money  to 
be  used  to  erect  buildings  or  other  improvements  on  lands  of 
persons  under  disabilities.  The  relief  sought  is  addressed  to 
the  general  jurisdiction  **'*^  of  the  chancery  court  with  re- 
spect to  trusts  and  trustees,  a  jurisdiction  coeval  with  the 
foundation  of  the  commonwealth,  and  the  exercise  of  which 
constitutes  a  basic  principle  of  our  system  of  equity  juris- 
prudence. 

The  exigency  which  called  into  operation  this  jurisdiction 
in  the  instant  case  is  not  overstated  in  the  decree  under  re- 
view, where  it  is  said:  "That  the  object  of  the  devise  .... 
was  to  furnish  a  decent  and  comfortable  home  for  the  devisees 
upon  said  land ;  that  said  repairs  and  improvements  Avere  not 
only  necessary  and  essential  in  order  that  the  buildings  upon 
the  said  land  might  furnish  the  beneficiaries  of  the  trust 
....  a  decent  and  comfortable  home,  as  directed  by  the 
testator,  but  were  in  great  part  made  in  order  to  save,  and 
did  save,  the  residence  thereon  from  entire  ruin." 

The  general  doctrine  that  trusts  are  peculiarly  within  the 
original  cognizance  of  courts  of  chancery  will  not  be  denied; 
and  it  is  a  settled  rule  of  interpretation  of  statutes  that  sub- 
sequent enactments  dealing  with  the  same  subject  are  not  to 
be  construed  as  taking  away  the  pre-existing  jurisdiction  of 
such  courts,  unless  such  intention  plainly  appears:  Wavland 
V.  Tucker,  4  Gratt.  267,  50  Am.  Dec.  76 ;  Parramore  v.'  Tay- 
lor. 11  Gratt.  220;  Faulkner  v.  Davis,  18  Gratt.  651,  98  Am. 
Dec.  698;  Owners  of  the  "Wenonah  v.  Bragdon,  21  Gratt.  685; 
Durrett  v.  Davis,  24  Gratt.  302;  Christian  v.  Worsham,  78 
Va.  100. 

In  a  note  to  Johnson  v.  Leman,  19  Am.  St.  Rep.  71,  Mr. 
Freeman  states  the  general  rule  in  regard  to  the  rights  and 
duties  of  trustees  in  this  class  of  cases  as  follows:  "In  addi- 
tion to  what  has  already  been  incidentally  said,  it  may  be 
stated  as  a  well-established  doctrine,  universally  applied,  that 
a  trustee  has  a  right  to  make  advances  or  necessary  repairs 
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or  improvements  for  the  benefit  of  the  trust  estate,  against 
which  he  has  a  lien  for  reimbursement  for  such  advances,  or 
costs  and  expenses,  which  he  may  enforce  before  he  can  be 
compelled  to  surrender  the  estate,  unless  prohibited  either 
expressly  '*'^^  or  by  necessary  implication  from  incurring 
such  expenses  by  the  terms  of  the  instrument  creating  the 
trust Trustees  invested  with  general  powers  of  con- 
trol and  management  are  not  bound  to  strict  limitations. 
They  are  justified  in  making  ordinary  repairs  and  improve- 
ments, and  insuring  the  property,  and  are  allowed  to  hold 
the  estate  until  reimbursed;  nor  does  the  right  of  reimburse- 
ment depend  upon  the  knowledge  or  consent  of  the  cestui  que 
trust." 

So  in  2  Pomeroy's  Equity  Jurisprudence,  section  1085.  it 
is  stated  as  the  law,  both  in  England  and  in  this  country,  that 
a  trustee  will  be  allowed  "all  payments  expressly  authorized 
by  the  instrument  of  trust,  all  reasonable  expenses  in  carry- 
ing out  the  directions  of  the  trust,  and,  in  the  absence  of  any 
such  directions,  all  expenses  reasonably  necessarj-  for  the 
security,  protection  and  preservation  of  the  trust  property,  or 

for  the  prevention  of  a  failure  of  the  trust Where  a' 

trustee  properly  advances  money  for  any  of  the  above-men- 
tioned objects,  so  that  he  is  entitled  to  reimbursement,  he  also 
has  a  lien  as  security  for  the  claim,  either  upon  the  corpus 
of  the  trust  property  or  upon  the  income,"  according  as  the 
advancement  is  for  the  benefit  of  the  life  tenant,  or  for  both 
the  life  tenant  and  remainderman :  Hill  on  Trustees,  6-17,  and 
notes;  2  Perry  on  Trusts,  sec.  913,  and  notes. 

We  have  no  difficult}-  in  reaching  the  conclusion  that  the 
circuit  court,  in  the  exercise  of  its  general  chancery  jurisdic- 
tion, had  cognizance  of  this  suit,  and  power,  to  the  extent  of 
the  trust  subject,  to  grant  the  relief  prayed  for.  But  the  re- 
dress afl'orded  should  have  extended  no  further,  and  the 
decree,  in  so  far  as  it  undertakes  to  fix  a  lien  for  advances 
made  by  the  trustee  upon  the  remainder  in  the  land  after 
the  expiration  of  the  trust  estate,  was  erroneous. 

The  distinction  between  the  rights  and  powers  of  an  ex- 
ecutor or  trustee  under  a  w411  and  a  guardian  is  well  under- 
stood, and  is  clearly  drawn  in  Lamar  v.  Micou,  112  U.  S.  452, 
5  Sup.  Ct.  Rep.  221,  28  L.  ed.  751:  "In  the  one  case  the 
title  of  the  property  is  in  the  executor  or  the  trustee;  in  the 
other,  the  title  ^****  of  the  property  is  in  the  ward,  and  the 
guardian  has  only  the  custody  and  management  of  it,  with 
power  to  change  its  investment":  21  Cye.  77,  78,  and  notes. 

Hence  the  principles  applicable  to  the  two  relations  are 
essentially  difi;'erent,  and  the  decisions  of  this  court  concern- 
ing the  relations  of  guardian  and  ward,  and  the  management 
and  control  by  the  guardian  of  the  ward's  property,  are  not 
controlling  in  cases  arising  out  of  testamentary  trusts. 
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For  these  reasons  the  decree  under  review  must  be  reversed 
and  annulled,  in  so  far  as  it  is  herein  declared  to  be  erron- 
eous, and  in  other  respects  affirmed;  and  the  case  will  be 
remanded  to  the  circuit  court  for  such  further  proceedings 
as  may  be  necessary  to  subject  the  trust  estate  to  rental  dur- 
ing its  continuance,  or  for  such  shorter  period  as  may  be 
necessary  to  discharge  the  O'Connell  lien  with  interest  and 
costs. 

Reversed  in  part. 


The  Eight  of  a  Trustee  to  a  Lien  on  the  Trust  Property  for  Expendi- 
tures Made  by  Him  is  considered  in  the  note  to  Johnson  v.  Leman,  19 
Am.  St.  Kep.  71. 


BANK  OF  PHOEBUS  v.  BYRUM. 

[110  Va.  708,  67  S.  E.  349.] 

ATTACHMENT — Nonresident. — The  Fa<:t  That  Process  can  or 

cannot  be  served  upon  a  defendant  is  not  the  test  of  the  right  to 
issue  an  attachment  against  him  as  a  nonresident,     (p.  954.) 

ATTACHMENT — Nonresident — Soldier  at  Fortress  Monroe. — 
A  person  who  comes  from  North  Carolina,  enlists  in  the  United 
States  army  and  resides  as  a  soldier  at  Fortress  Monroe  is  a  non- 
resident of  Virginia  so  that  his  property  is  subject  to  attachment  as 
such,  notwithstanding  he  is  subject  to  service  of  process  from  the 
courts  of  that   state,     (p.  955.) 

DOMICIIjE — Soldier  Besiding  at  Fortress  Monroe. — A  person 
who  comes  from  North  Carolina,  enlists  in  the  United  States  army, 
and  resides  as  a  soldier  at  Fortress  Monroe  is  not  a  resident  of  Vir- 
ginia, although  the  grant  by  that  state  of  the  site  for  the  fortress 
reserves  the  right  to  serve  process  from  the  courts  of  the  state, 
(p.  956.) 

W.  H.  Power  and  Batchelor  &  Phillips,  for  the  plaintiff  in 
error. 

Sidney  J.  Dudley  and  C.  Vernon  Spratley,  for  the  defend- 
ant in  error, 

709  KEITH,  P.  The  Bank  of  Phoebus  brought  an  action 
of  debt  against  Byrum  in  the  circuit  court  of  Elizabeth  City 
county,  upon  a  negotiable  note  for  five  hundred  and  eighty- 
nine  dollars,  which  was  due  and  payable,  and  sued  out  an 
attachment  and  served  the  same  upon  the  Merchants'  Na- 
tional Bank  of  Hampton,  which  had  in  its  possession  money 
belonging  to  the  defendant.  The  defendant  moved  the  court 
to  quash  the  attachment  on  the  sole  ground  that  it  was  sued 
out  on  false  suggestion,  the  defendant  being  a  resident  of  the 
state  of  Virginia. 
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Byrum  was  l)orn  in  North  Carolina  and  resided  there  con- 
tinuously until  1898,  when  he  came  to  Fortress  IMonroe  and 
enlisted  as  a  soldier  in  the  army  of  the  United  States,  in 
which  service  he  has  continued  until  the  present  time.  Upon 
this  evidence  the  court,  being  of  opinion  that  the  defendant 
was  a  resident  of  Virginia,  sustained  the  motion  to  quash  the 
attachment,  and  that  judgment  is  before  us  upon  a  writ  of 
error. 

The  territory  known  as  Fortress  Monroe  was,  by  act  of  the 
General  Assembly  of  Virginia  of  1820,  and  a  deed  made  in 
pursuance  of  that  act,  ceded  and  conveyed  to  the  United 
States.  It  was  acquired  by  the  United  States  for  military 
purposes,  and  has  been  and  is  now  held  for  such  uses  and 
purposes. 

It  is  provided  by  the  code  of  this  State,  section  15a,  para- 
graph 2,  that  "exclusive  jurisdiction  in  and  over  any  land 
so  acquired  by  the  United  States  shall  be,  and  the  same  is 
hereby,  ceded  to  the  United  States  for  all  purposes  except 
the  service  ^^^  upon  such  sites  of  all  civil  and  criminal  proc- 
ess of  the  courts  of  this  state;  but  the  jurisdiction  so  ceded 
shall  continue  no  longer  than  the  said  United  States  shall  own 
such  lands." 

The  fact  that  process  can  or  cannot  be  served  upon  a  de- 
fendant is  not  the  test  of  the  right  to  issue  an  attachment 
against  him  as  a  nonresident. 

In  Shinn  on  Attachments,  section  103,  it  is  said:  "Where 
one  is  in  fact  a  nonresident,  his  property  will  be  liable  in  a 
foreign  attachment,  notwithstanding  the  fact  that  the  defend- 
ant may  be  in  the  state  at  the  time  it  is  sued  out.  Nor  will 
the  allegation  of  nonresidence  be  defeated  by  the  fact  that  the 
defendant  is  personally  served.  The  effect  of  such  personal 
service  will,  of  course,  be  to  give  the  court  jurisdiction  to 
enter  a  general  judgment  and  issue  an  execution,  not  only 
against  the  property  attached,  but  generally  against  the  de- 
fendant and  all  of  his  property."  And  to  the  same  effect 
see  Clarke  v.  Ward,  12  Gratt.  440;  Long  v.  Ryan,  30  Gratt. 
718 ;  Didier  v.  Patterson,  93  Va.  534,  25  S.  E.  661. 

The  real  question  here  is  whether  or  not  a  person  born  and 
domiciled  in  North  Carolina,  w'ho  comes  to  Fortress  Monroe 
for  the  purpose  of  enlisting  in  the  army,  enlists  and  remains 
an  enlisted  soldier  of  the  United  States,  thereby  acquires  a 
residence  in  this  commonwealth  so  as  to  defeat  the  right  of 
a  creditor  to  issue  an  attachment  against  him.  If  the  power 
to  serve  a  process  were  the  test,  clearly  the  reservation  made 
by  the  state  would  be  sufficient  to  cover  this  case,  but  that 
reservation  of  right  to  serve  a  process  has  nothing  to  do  with 
the  personal  status  of  the  individual. 

In  the  case  of  United  States  v.  Cornell,  2  Mason,  60,  Fed. 
Cas.  No.  14,867,  Mr.  Justice  Story  said:  "There  is  nothing  in- 
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compatible  with  the  exclusive  sovereignty  or  jurisdiction  of 
one  state  that  it  should  permit  another  state  in  such  cases  to 
execute  its  process  within  its  limits.  And  a  cession  of  ex- 
clusive jurisdiction  may  well  be  made  with  a  reservation  of  a 
right  of  this  nature,  which  then  operates  only  as  a  condition 
annexed  to  the  cession,  and  as  an  "^^^  agreement  of  the  new 
sovereign  to  permit  its  free  exercise  as  quod  hoc,  his  own 
process.  This  is  the  light  in  which  clauses  of  this  nature 
(which  are  very  frequent  in  grants  made  by  the  states  to  the 
United  States)  have  been  received  by  this  court  on  various 
occasions,  on  which  the  subject  has  been  heretofore  brought 
before  it  for  consideration,  and  it  is  the  same  light  in  which 
it  has  also  been  received  by  a  very  learned  state  court";  cit- 
ing Commonwealth  v.  Clary,  8  Mass.  72. 

In  Foley  v.  Shriver,  81  Va.  568,  the  question  was  whether 
the  National  Home  for  Disabled  Volunteer  Soldiers  was  sub- 
ject to  the  jurisdiction  of  the  circuit  court  of  Elizabeth  City 
county,  and  this  court  said:  "In  this  case  the  state  legisla- 
ture having  given  the  required  consent,  and  the  United  States 
having  purchased  the  land  in  question,  the  United  States 
has  acquired,  under  the  federal  constitution,  exclusive  juris- 
diction over  the  ceded  lands,  and  they  are  no  longer  a  part 
of  the  state  of  Virginia,  and  are  not  subject  to  the  jurisdiction 
of  the  state  courts.  Persons  residing  there  are  not  citizens 
of  Virginia;  the  property  situated  there  is  not  subject  to  the 
control  or  disposal  of  any  state  court;  and  the  circuit  court 
of  Elizabeth  City  county  is  without  jurisdiction  within  said 
territory." 

In  Jacobs  on  the  Law  of  Domicile,  section  303,  it  is  said: 
"Neither  quasi  national  nor  municipal  domicile  of  a  person 
is  affected  by  his  enlistment  or  acceptance  of  a  commission  in 
the  military  or  war  marine  service  of  his  country.  He  does 
not  thereby  lose  the  quasi  national  or  municipal  domicile 
which  he  had  when  he  entered  the  service,  nor  does  he  acquire 
[one]  at  the  place  where  he  serves." 

In  Lyon  v.  Vance,  46  W.  Va.  781,  34  S.  E.  761,  where  a 
resident  of  the  state  of  West  Virginia  entered  the  volunteer 
service  of  the  United  States,  and  with  his  regiment  went 
beyond  the  limits  of  the  state,  and  remained  for  some  time 
in  such  service,  it  was  held  that  he  did  not  thereby  become 
a  nonresident  of  the  state,  within  the  meaning  of  the  attach- 
ment law;  and,  that  being  the  only  ground  of  attachment 
against  him,  a  "^^^  valid  attachment  could  not  on  that  ground 
be  sued  out  against  his  property. 

In  Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S.  525,  5  Sup. 
Ct.  Rep.  995,  29  L.  ed.  264,  the  supreme  court  says:  "When 
the  title  is  acquired  by  purchase  by  consent  of  the  legislatures 
of  the  states,  the  federal  jurisdiction  is  exclusive  of  all  state 
authority.  This  follows  from  the  declaration  of  the  consti- 
tution that  Congress  shall  have  'like  authority'  over  such 
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places  as  it  has  over  the  district  which  is  the  seat  of  govern- 
ment; that  is,  the  power  of  'exclusive  legislation  in  all  cases 
whatsoever.'  Broader  or  clearer  language  could  not  be  used 
to  exclude  all  other  authority  than  that  of  Congress;  and 
that  no  other  authority  can  be  exercised  over  them  has  been 
the  uniform  opinion  of  federal  and  state  tribunals,  and  of 
the  attorneys  general.  The  reservation  which  has  usually 
accompanied  the  consent  of  the  states  that  civil  and  criminal 
process  of  the  state  courts  may  be  served  in  the  places  pur- 
chased, is  not  considered  as  interfering  in  any  respect  with 
the  supremacy  of  the  United  States  over  them;  but  is  admit- 
ted to  prevent  them  from  becoming  an  asylum  for  the  fugi- 
tives from  justice." 

For  the  foregoing  reasons  we  are  of  opinion  that  the  de- 
fendant in  error  did  not  acquire  a  residence  in  the  state  of 
Virginia  by  reason  of  having  enlisted  in  the  army  of  the 
United  States  and  resided  as  such  enlisted  soldier  at  Fortress 
Monroe;  that,  being  a  nonresident,  his  property  was  subject 
to  attachment;  and  that  the  judgment  of  the  circuit  court 
must  be  reversed. 


As  to  the  Jurisdiction  of  State  Courts  on  property  that  has  been 
ceded  to  the  United  States,  see  State  v.  Mack,  23  Nev.  359,  62  Am. 
St.  Kep.  811;  Barrett  v.  Palmer,  135  N.  Y.  336,  31  Am.  St.  Bep.  835; 
Lasher  v.  State,  30  Tex.  App.  387,  28  Am.  St.  Eep.  922. 

The  Domicile  of  Soldiers  is  discussed  in  the  note  to  Berry  v.  Wilcox, 
48  Am.  St.  Eep.  717. 


BLAKEMORE  v.  ROLLER. 

[110  Va.  719,  67  S.  E.  377.] 

JUDICIAL  SALES — Excess  in  Quantity  of  Land. — Where  the 
parties  to  an  action  know,  or  should  know,  that  a  tract  of  land,  desig- 
nated in  the  record  as  ten  acres,  in  fact  contains  thirteen  acres,  and 
permit  it  to  be  sold  as  ten  acres  and  the  sale  confirmed,  they  cannot 
thereafter  hold  the  purchaser  liable  for  the  excess,     (p.  958.) 

JUDICIAL  SALES — Excess  or  Deficiency  in  Land. — An  in- 
crease or  abatement  of  the  purchase  price  of  land  sold  at  a  judicial 
sale  will  not  be  permitted  for  excess  or  deficiency  in  quantity  after 
confirmation,  except  in  case  of  after-discovered  fraud,  misrepresenta- 
tion, or  mutual  mistake,     (p.  958.) 

Roller  &  Martz  and  D.  0.  Dechert,  for  the  appellants. 

John  E.  Roller,  for  the  appellees. 

^20  BUCHANAN,  J.  This  case  was  heard  in  the  trial 
court  upon  a  demurrer  to  a  petition  filed  by  the  appellants 
in  the  cause  of  Cline  v.  Blakemore  and  the  causes  heard 
therewith.  The  grounds  of  demurrer  assigned  were  that  the 
papers  and  proceedings  in  the  causes  in  which  the  petition 
was  filed  show  that  the  petitioners  had  no  interest  in  the  fund 
sought  to  be  recovered,  and  that  the  "petition  does  not  con- 
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tain  any  matter  of  equity  whereon  said  court  can  ground  any 
decree  or  give  the  plaintiffs  any  relief  against  this  defend- 
ant." 

The  court  sustained  the  demurrer  upon  the  last-named 
ground  and  dismissed  the  petition.  From  that  decree  this 
appeal  was  taken. 

The  petition  and  the  proceedings  in  the  causes  in  which  it 
was  filed  show  that  a  lien  debtor  in  the  causes  owned,  among 
other  lands,  a  tract  of  nineteen  acres.  Off  this  tract  had 
been  sold  about  six  acres,  and  on  ten  acres  of  the  undivided 
residue  he  gave  a  deed  of  trust  to  secure  a  debt  due  a  build- 
ing association.  Afterward  on  the  whole  of  the  remnant  he 
gave  another  deed  of  trust  to  secure  a  debt  due  the  petitioners 
and  those  whom  they  represent.  A  decree  was  subsequently 
entered  for  the  sale  of  the  tract  described  as  the  ten  acre 
tract,  but  which  tract,  as  the  proceedings  show  and  as  is  ad- 
mitted in  the  petition  of  the  appellants,  was  the  remnant  of 
the  nineteen  acre  parcel,  and  contained,  as  appeared  from  a 
subsequent  survey,  something  over  thirteen  acres.  This  par- 
cel of  land  was  sold  to  R.  H.  Sites  by  the  commissioners  of 
the  court  for  the  lump  sum  of  one  thousand  and  thirty  dollars, 
one-fourth  cash  and  the  residue  on  time.  The  sale  was  re- 
ported to  the  court  and  confirmed  at  the  October  term,  1898. 
Subsequent  to  the  confirmation  of  said  sale  John  E.  Roller, 
the  appellee,  acquired  Sites'  interest  in  the  land.  At  the 
August  term,  1901,  upon  the  application  of  Roller,  there  was 
a  decree  for  the  survey  ''^^  of  the  land,  and  afterward  a  re- 
port showing  that  the  tract  sold  contained  over  thirteen 
acres.  At  the  April  term,  1903,  the  surveyor's  report  was 
confirmed,  the  decree  declaring  that  Roller  had  paid  all  the 
purchase  price  and  was  entitled  to  a  deed,  and  directed  a 
deed  to  be  made  to  him,  "but  without  prejudice  to  the  right 
of  the  parties  in  interest,  by  subsequent  proceedings  in  the 
cause,  to  assert  a  liability  on  said  John  E.  Roller  for  the 
excess  in  the  quantity  of  the  land  purchased  by  him  as  afore- 
said." 

The  contention  of  the  appellants  is  that,  as  the  "ten  acre 
tract"  purchased  by  Sites  and  assigned  to  Roller  was  sold  for 
ten  acres,  when  in  fact  it  contained  over  thirteen  (being,  as 
they  claim,  a  sale  by  the  acre  and  not  in  gross),  they  are  en- 
titled to  recover  from  Roller  the  sum  of  three  hundred  and 
eighty-four  dollars  and  ninety-seven  cents,  the  value  of  the 
land  in  excess  of  ten  acres.  There  is  no  charge  in  the  pe- 
tition that  there  was  any  fraud,  misrepresentation  or  mistake 
as  to  the  quantity  of  land  sold.  There  is  nothing  in  the  rec- 
ord to  show  that  when  Sites  purchased  all  the  parties  to  the 
record  did  not  know,  or  by  examination  of  the  record  could 
not  have  known,  that  the  "ten  acre  tract"  was  the  residue 
of  the  nineteen  acre  tract.  Especially  would  this  fact  have 
l)een  known  to  the  appellants  since  William  H.  Blakemore, 
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one  of  them,  and  C.  H.  Blakemore,  the  intestate  of  the  other 
appellant,  were  former  owners  of  the  said  nineteen  acre  par- 
eel,  and  the  debt  which  they  are  now  asserting  was  secured 
by  a  deed  of  trust  upon  it. 

The  record,  as  before  stated,  shows  that  the  remnant  of  the 
nineteen  acre  tract  not  alienated  by  Coyner  was  directed  to 
be  and  was  sold  to  Sites. 

It  being  a  judicial  sale,  as  was  said  by  Judge  Burks  in  Long 
V.  Weller's  Exr.,  29  Gratt.  347,  "the  records  of  the  court  and 
the  papers  in  the  cause  were  the  only  reliable  sources  of  in- 
formation as  to  the  property  to  be  sold,  the  title,  boundaries, 
etc."  It  was  not  only  the  duty  of  the  purchasers  to  look  to 
the  records  and  papers  in  the  causes  to  see  what  land  they 
were  purchasing,  but  it  was  the  duty  of  the  appellants,  who 
were  parties  to  the  suit  "^^^  claiming  an  interest  in  the  pro- 
ceeds of  sale,  to  have  informed  themselves  of  what  was  being 
sold.  The  sale  was  for  the  lump  sum  of  one  thousand  and 
thirty  dollars.  That  it  was  a  sale  by  the  acre  and  not  in 
gross  can  only  be  inferred  from  the  fact  that  it  was  spoken 
of  or  called  the  ten  acre  tract. 

There  is  nothing  in  the  record  to  show  that  Sites,  when  he- 
purchased  from  the  court,  or  that  Roller,  when  he  purchased 
from  Sites,  did  not  believe  that  the  tract  did  contain  more 
than  ten  acres,  and  the  appellants  and  those  they  represent, 
from  their  connection  with  the  land  and  the  suit,  must  hav& 
known  it.  Having  this  knowledge,  if  they  wished  to  assert 
a  claim  against  Sites  that  he  should  pay  more  for  the  land 
than  the  lump  sum  he  bid  for  the  property,  they  should  have 
made  known  their  claim  before  the  confirmation  of  the  sale. 
Having  permitted  the  sale  to  be  confirmed  at  the  price  of- 
fered by  Sites,  when  they  knew,  or  ought  to  have  known,  that 
the  "ten  acre  parcel"  contained  more  than  ten  acres,  they 
have  lost  their  equity,  as  the  trial  court  properly  said,  if  they 
ever  had  any. 

The  reservation  in  the  decree  directing  a  deed  to  be  made  ta 
Roller  could  not  enlarge  the  rights  of  the  appellants.  It 
seems  to  be  settled  law  in  this  state  that  an  increase  or  an 
abatement  of  the  purchase  price  of  land  sold  at  a  judicial 
sale  will  not  be  permitted  for  excess  or  deficiency  in  quantity 
after  a  confirmation  of  such  sale,  except  in  cases  of  after- 
discovered  fraud,  misrepresentation  or  mutual  mistake:  See 
Watson  V.  Hoy,  28  Gratt.  698,  and  cases  cited;  Long  v.  Wel- 
ler's Exr.,  2S  Gratt.  347,  and  cases  cited;  McCorab  v.  Gilke- 
son,  110  Va.  406,  ante,  p.  944,  66  S.  E.  77. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  com- 
plained of,  and  that  it  should  be  afl&rmed. 


A  Purchaser  of  Land  Sold  by  Metes  and  Bounds  at  Judicial  Sale^ 
before  coni])letiiig  his  contract,  may  seek  an  abatement  of  his  bid 
for  a  deficiency  in  acreage,  if  he  has  done  nothing  creating  an  es- 
toppel: People's  Bank  v.  Bramlett,  58  S.  C.  477,  79  Am.  St.  Kep.  855. 
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[57  Wash.  16,  106  Pac.  487.] 

CAEBIEB  OF  LIVESTOCK. — ^Where  the  Shipper  of  Horses  Ac- 
companies them,  he  has  the  burden  to  prove  that  injuries  which  they 
sustained  in  transit  are  due  to  the  negligence  of  the  carrier,     (p.  960.) 

CAEBIEB  OF  LIVESTOCK— Contract  by  Shipper  to  Care  for 

Animals. — An  agreement  by  the  shipper  of  livestock  to  load,  unload, 
and  water  the  animals,  and  to  care  for  them  while  in  the  stockyards, 
is  legal  and  binding  upon  him.     (pp.  960,  961.) 

CAREIEE  OF  LIVESTOCK— Exemption  from  LiabUity  for 
Negligence. — A  carrier  cannot  by  contract  exempt  itself  from  liability 
for  negligence  in  transporting  livestock,     (pp.  961,  963.) 

CARRIER  OF  LIVESTOCK  —  Evidence  of  Negligence  in 
Transit. — Evidence  that  two  carloads  of  horses  were  properly  loaded, 
that  they  were  unloaded  and  reloaded  in  good  condition  at  an  inter- 
mediate station,  that  beyond  that  point  the  cars  were  "chugged  and 
jammed  nearly  all  the  way,"  that  at  one  point  in  switching  they  came 
against  other  cars  with  such  force  that  two  of  the  horses  were  thrown 
down,  and  that  some  of  the  animals  were  injured  when  they  reached 
the  destination,  is  sufficient  to  show  negligence  in  the  transportation, 
(p.  961.) 

CARRIER  OF  LIVESTOCK — Injury  to  Horses — Instructions. — 
An  instruction  to  the  jury,  in  an  action  against  a  carrier  for  injury 
to  horses  during  transportation,  that  if  the  injury  resulted  from  the 
wild  or  vicious  propensities  of  the  animals,  or  because  they  were 
worried,  fretted,  crowded,  or  maimed  themselves,  or  if  the  injury  re- 
sulted from  the  mares  being  heavy  in  foal,  there  can  be  no  recovery, 
is  certainly  as  favorable  as  the  carrier  is  entitled  to.     (p.  9C2.) 

CARRIER — Special  Contract — Common-law  Liability. — One  who 
lias  shipped  livestock  under  a  special  contract  is  not  bound  to  declare 
\  iiereon  in  an  action  against  the  carrier  for  negligence  in  transporta- 
lion.     He  may  maintain  a  common-law  action,     (p.  964.) 

CARRIER — Action  for  Negligence — Variance. — Where  a  ship- 
jicr  alleges  a  common-law  liability  against  a  carrier  for  negligence  in 
the  transportation  of  livestock,  while  the  proof  shows  a  shipment 
under  a  special  contract,  the  variance  is  not  fatal,     (pp.  962,  964.) 

(959) 
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W.  W.  Cotton,  Samuel  R.  Stern  and  W.  A.  Robbins,  for  the 
appellant. 

John  L.  Dirks,  for  the  respondent. 

^"^  GOSE,  J.  This  is  a  suit  to  recover  damages  from  a 
common  carrier  for  injuries  to  livestock,  resulting  from  its 
alleged  negligence.  The  dereliction  charged  is  that  the  ap- 
pellant, in  violation  of  its  duty  as  a  common  carrier,  so  negli- 
gently and  carelessly  operated  its  cars  that  certain  brood 
mares  were  bruised,  injured  and  maimed,  while  being  trans- 
ported over  its  road,  in  the  month  of  November,  1907.  The 
appellant  joined  issue  upon  the  charge  of  negligence,  and  al- 
leged affirmatively  that  it  transported  two  carloads  of  vicious, 
wild  and  unruly  horses  for  the  respondent  from  Huntington, 
Oregon,  to  Fairfield,  Washington,  upon  the  terms  of  a  limited 
liability  livestock  contract  and  at  a  reduced  rate,  the  material 
stipulation  of  the  contract  being: 

"In  consideration  of  the  special  reduced  rate  herein  pro- 
vided for  the  transportation  of  the  livestock  above  described, 
it  is  hereby  stipulated  and  agreed  as  follows 

"  (3)  The  shipper  agrees  to  load,  unload  and  reload  all  said 
stock  at  his  own  expense  and  risk,  and  to  feed,  water  and 
tend  the  same  at  his  own  expense  and  risk,  while  it  is  in  any 
stockyards,  whether  the  same  be  operated,  owned,  or  con- 
trolled by  said  carriers,  or  otherwise,  and  while  in  the  cars  or 
at  feeding  points  or  at  any  place  where  the  same  may  be  un- 
loaded for  any  purpose  whatever. 

"(4)  The  shipper  assumes  ....  all  risk  of  injury  which 
said  livestock  or  any  of  them  may  receive  in  consequence  of 
any  of  them  being  wild,  unruly,  weak,  maiming  each  other, 
or  themselves  by  or  in  consequence  of  heat  or  suffocation  or 
any  other  ill  effect  of  being  crowded  or  injured 

"  (1)  No  carrier  shall  be  liable  for  any  loss  or  damage  to 
said  stock  by  causes  beyond  its  control." 

^'^  The  reply  denied  that  the  horses  were  wild,  vicious  or 
unruly,  and  denied  that  they  were  carried  at  a  reduced  rate. 
Upon  the  issues  thus  joined,  the  case  was  submitted  to  a  jury, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  has  appealed. 

It  is  first  urged  that  there  is  no  evidence  tending  to  show 
that  the  horses  were  injured  through  the  appellant's  neg- 
ligence while  in  transit,  and  that  the  cause  of  the  injury 
is  speculative  and  conjectural.  The  respondent's  agent  ac- 
companied the  horses,  and  the  burden  was  therefore  on  the 
respondent  to  prove  that  the  injury  occurred  through  the 
negligence  of  the  appellant,  and  that  it  did  not  arise  from  a 
failure  upon  his  part  to  perform  the  duties  assumed  by  him 
in  the  contract  of  shipment.  The  obligation  which  he  as- 
sumed to  load,  unload  and  water  the  stock  and  to  care  for 
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them  while  in  the  stockyards  was  legal  and  binding  upon  him. 
The  appellant  could  not,  however,  exempt  itself  from  liability 
for  any  negligent  act  in  transporting  the  horses,  nor  did  it 
undertake  to  do  so.  These  propositions  are  well  settled: 
Lewis  V.  Pennsylvania  R.  Co.,  70  N.  J.  L.  132,  56  Atl.  128,  1 
Ann.  Cas.  156 ;  Terre  Haute  etc.  R.  Co.  v.  Sherwood,  132  Ind. 
129,  32  Am.  St.  Rep.  239,  31  N.  E.  781,  17  L.  R.  A.  339; 
Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa.  577,  4  Am.  St. 
Rep.  670.  13  Atl.  324;  Normile  v.  Oregon  Nav.  Co.,  41  Or. 
177,  69  Pac.  928;  Baltimore  etc.  R.  Co.  v.  Ragsdale,  14  Ind. 
App.  406,  42  N.  E.  1106 ;  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
308 ;  Hance  v.  Pacific  Express  Co.,  G6  Mo.  App.  486 ;  St.  Louis 
etc.  R.  Co.  V.  Wells.  81  Ark.  469.  99  S.  W.  534;  Peterson  v. 
Chicago  :\r.  &  St.  P.  R.  Co.,  19  S.  D.  122,  102  N.  W.  595.  The 
court's  instructions  were  in  harmony  with  this  view  of  the 
law.  In  holding  that  the  burden  is  on  the  respondent  to 
prove  that  the  injury  resulted  from  the  negligence  of  the  ap- 
pellant, we  do  not  intend  to  modifv  the  rule  expressed  in 
Jolliff  V.  Northern  Pac.  R.  Co.,  52  Wash.  433,  100  Pac.  977, 
where  the  injury  to  the  livestock  resulted  from  an  unusual 
delay  in  the  ^^  shipment  on  the  part  of  the  carrier,  when  the 
cause  of  the  delay  was  known  to  the  carrier  and  unknown  to 
the  shipper. 

Respecting  the  sufficiency  of  the  evidence  to  support  the 
verdict  on  the  question  of  the  negligence  of  the  appellant,  the 
admitted  facts  are,  that  the  appellant  received  from  the  re- 
spondent at  Huntington,  Oregon,  for  shipment  to  Fairfield, 
Washington,  two  carloads  of  horses,  consisting  of  forty-five 
young,  grade  Percheron  mares,  and  two  saddle  horses;  that 
there  were  twenty-four  head  in  one  car  and  twenty-three  head 
in  the  other;  that  from  Umatilla  to  Riparia  the  train  com- 
prised one  engine,  fifty  loaded  cars,  fourteen  empty  cars  and 
a  caboose;  that  when  the  horses  were  taken  from  the  cars  at 
Fairfield,  one  had  a  dislocated  shoulder,  another  a  dislocated 
hip,  another  a  mashed  foot,  and  three  of  the  mares  had 
slipped  their  foals.  Evidence  was  submitted  to  the  jury  which 
tended  to  show  that  the  horses  were  properly  loaded  and  that 
the  number  placed  in  each  car,  considering  the  size  of  the 
horses,  was  consistent  with  prudent  handling;  that  the  horses 
were  unloaded  and  fed  at  Umatilla  and  reloaded  in  good  con- 
dition; that  after  leaving  that  point,  along  the  Snake  river, 
the  cars  were  chugged  and  jammed,  as  a  witness  expressed  it, 
"most  all  the  way  along";  that  the  attendant  inquired  of  the 
conductor  the  cause  of  the  rough  handling  of  the  cars,  and 
the  latter  informed  him  that  the  engine  was  overloaded,  that 
it  had  too  many  cars,  causing  the  engine  to  slip  and  the  cars 
to  jerk ;  that  at  Riparia  the  train  was  switched  about  the 
3'ards  and  jammed  against  other  cars,  for  a  period  of  about 
two  hours  and  until  the  attendant  complained  of  the  switch- 
Am.  St.  Rep.,  Vol.  135 — CI 
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ing  and  jamming  to  the  yardmaster,  and  demanded  that  the 
cars  with  the  horses  should  be  set  out;  that  they  were  then 
placed  upon  a  switch  and  permitted  unattended  to  run 
against  other  cars,  with  such  force  that  two  of  the  horses  were 
thrown  to  the  floor  of  the  car. 

The  appellant  argues,  however,  that  the  mares  were  wild, 
range-raised,  and  heavy  in  foal,  and  that  the  injuries  were 
occasioned  by  their  natural  propensities.  There  was  evidence 
^^  tending  to  show  that  the  mares  were  barn  and  pasture 
raised  and  gentle,  although  some  of  them  were  unbroken ;  that 
the  line  of  the  Southern  Pacific  railroad  extended  along  one 
side  of  the  inclosure  where  they  had  been  pastured ;  that  they 
were  accustomed  to  and  were  not  frightened  by  trains;  that 
they  had  been  bred  late  in  the  season  and  were  not  heavy  in 
foal.  The  testimony  as  to  the  rough  handling  of  the  train 
along  the  river  and  in  the  yards  at  Riparia  is  conflicting,  but 
there  is  ample  evidence  in  the  record,  direct  and  circum- 
stantial, to  justify  the  jury  in  concluding  that  the  injury  was 
referable  to  the  negligent  operation  of  the  train  at  both 
points. 

It  is  further  contended  that  the  evidence  shows  that  the 
mares  were  heavy  in  foal,  and  that  in  the  absence  of  notice 
of  this  fact  or  of  facts  sufficient  to  charge  the  appellant  with 
notice,  this  was  a  hidden  defect,  and  that  it  can  only  be  held 
to  the  exercise  of  reasonable  care.  The  court  instructed  the 
jury  that,  if  the  injury  resulted  from  the  wild  or  vicious  pro- 
pensities of  the  horses,  or  because  they  were  worried,  fretted, 
crowded  or  maimed  themselves,  or  if  the  injury  resulted  from 
the  mares  being  heavy  in  foal,  there  could  be  no  recovery. 
The  appellant  was  certainly  not  entitled  to  a  more  favorable 
instruction.  Moreover,  if  the  mares  were  heavy  in  foal,  that 
fact  was  apparent  to  the  carrier. 

Finally,  it  is  urged  that  "There  is  a  fatal  variance  between 
the  pleadings  and  the  proof,  in  that  plaintiff's  complaint  is 
an  attempt  to  recover  on  an  implied  contract  to  carry  and  de- 
liver as  at  common  law,  and  plaintiff's  own  proof  shows  that 
the  shipment  moved  under  the  terms  of  the  special  contract 
in  evidence  in  this  case,  and  that  the  alleged  damage  is  within 
the  terms  of  the  special  contract." 

The  bill  of  lading  was  admitted  in  evidence  as  a  part  of  the 
cross-examination  of  one  of  the  respondent's  witnesses.  At 
the  close  of  the  respondent's  case  the  appellant  moved  for  a 
nonsuit  on  two  grounds,  viz.,  (1)  that  there  was  no  evidence 
tending  to  show  negligence,  and  (2)  that  the  injury  was 
^^  due  to  the  inherent  vice  of  the  animals.  When  all  of  the 
evidence  had  been  submitted,  defendant  moved  for  a  directed 
verdict,  renewing  the  grounds  stated  in  the  former  motion, 
and  adding  a  third,  viz.,  a  variance  between  the  pleading  and 
the  proof,  in  that  a  recovery  was  sought  on  the  ground  of 
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common-law  negligence  when  the  shipment  was  made  under  a 
written  contract.  The  evidence  was  submitted  without  objec- 
tion. Orderly  procedure,  as  well  as  the  due  administration  of 
justice,  forbids  that  the  appellant  may  proceed  throughout 
the  trial  as  though  the  issue  were  properly  joined,  and  then 
seek  to  raise  the  question  that  the  action  should  have  been 
bottomed  upon  the  written  contract:  Asplund  v.  Mattson,  15 
Wash.  328,  46  Pac.  341 ;  Murray  v.  Meade,  5  Wash.  693,  32 
Pac.  780;  Fontenot  v.  Manuel,  46  La.  Ann.  1373,  16  South. 
182;  Prenatt  v.  Runyon,  12  Ind.  174.  The  contract,  as  we 
have  seen,  was  prima  facie  legal  and  binding,  and  if  there  was 
no  consideration  for  it  in  the  way  of  a  reduction  in  the  rate, 
or  in  any  other  respect,  the  burden  of  proving  such  fact  was 
on  the  respondent,  and  the  court  so  charged  the  jury.  The 
appellant  was  not,  therefore,  as  it  contends,  precluded  from 
raising  the  question  until  it  had  proved  a  consideration  for 
the  contract. 

But,  regardless  of  the  question  of  waiver,  the  contract  did 
not,  and  for  reasons  of  public  policy  could  not,  exempt  the 
appellant  from  liability  for  its  own  negligent  acts.  If  the 
injury  to  the  horses  occurred  from  the  negligent  operation 
of  the  train  on  which  the  horses  were  carried,  a  liability  arose 
which  was  not  covered  by  the  contract,  and  an  action  pred- 
icated upon  such  negligence  is  maintainable.  Our  statute 
directs  that  the  facts  constituting  the  cause  of  action  shall  be 
stated  in  plain  and  concise  language:  Remington  and  Ballin- 
ger's  Code,  sec.  258.  The  complaint  alleges  the  delivery  and 
acceptance  of  the  horses  for  shipment,  the  negligent  operation 
of  the  train,  and  the  resultant  injury.  The  issue  and  the 
method  of  trial  would  have  been  the  same  if  the  pleader  had  set 
forth  the  bill  of  lading  in  haec  verba.  The  code  (Remington 
and  Ballinger's  Code,  sec.  299)  ^^  provides  that  no  variance 
between  the  allegations  in  the  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  shall  have  actually  misled  the  ad- 
verse party  to  his  prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits.  Section  300  provides  that,  when  the 
variance  is  not  material  as  provided  in  the  last  section,  the 
court  may  direct  the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amendment  without  costs. 
Section  301  provides  that,  when  the  cause  of  action  to  which 
the  proof  is  directed  is  not  proved,  not  in  some  particular  or 
particulars  only,  but  in  its  entire  scope  and  meaning,  it  shall 
not  be  deemed  a  case  of  variance,  but  a  failure  of  proof. 
Guided  by  these  principles,  it  is  as  clear  as  the  mathematical 
rules  of  addition  and  subtraction  that  the  issue  of  negligence 
was  clearly  and  sharply  defined,  and  that  no  prejudice  re- 
sulted to  the  appellant.  If  injury  arose  from  the  appellant's 
negligence,  as  the  complaint  charges,  it  was  liable  in  damage's. 
If  it  occurred  through  the  negligent  discharge  of  the  duties 
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assumed  by  the  respondent,  no  cause  of  action  existed.  This 
view  is  concisely  expressed  by  Justice  Wolverton,  in  Normile 
V.  Oregon  Nav.  Co.,  41  Or.  177,  69  Pac.  128,  in  the  following 
language:  "It  is  seldom  that  bills  of  lading  showing  the  con- 
tractual and  correlative  relations  and  obligations  of  the 
carrier  and  shipper  relative  to  the  shipment  are  drafted  with 
a  view  to  changing  or  restricting  all  the  common-law  liabili- 
ties to  which  the  carrier  is  subjected ;  and  if  any  remain  upon 
which  an  action  may  be  founded  and  recovery  had  without 
coming  in  conflict  with  special  limitations  and  restrictiouis, 
there  exists  no  reason  why  the  common-law  action  may  not  be 
maintained,  notwithstanding  the  special  contract." 

The  same  rule  was  announced  by  the  court  of  appeals  for 
the  eighth  circuit,  speaking  through  Justice  Thayer,  in  South- 
ern Pac.  Co.  V.  Arnett,  111  Fed.  849,  50  C.  C.  A.  17,  where 
it  is  said:  "We  are  aware  of  no  rule  of  law  which  requires 
a  shipper  who  has  made  a  special  contract  to  declare  upon  it, 
when  he  contends  that  the  carrier  has  been  guilty  of  some 
neglect  of  ^^  duty  on  account  of  which  he  is  liable  notwith- 
standing the  provisions  of  the  contract.  A  special  contract, 
M^hen  exacted  by  a  carrier,  is  a  defensive  weapon,  to  be  made 
use  of  by  the  carrier  w^hen  sued  by  the  shipper  for  any  alleged 
dereliction  of  duty  against  which  it  was  designed  to  afford 
protection." 

In  6  Cyc.  513,  the  opinion  is  expressed  that  this  is  the  better 
rule. 

We  are  aware  that  there  are  many  cases  which  hold  that 
the  action  must  be  brought  on  the  written  contract  of  ship- 
ment, but  in  view  of  the  fact  that  the  question  is  an  open  one 
in  this  jurisdiction,  we  have  adopted  the  view  which  we  think 
best  harmonizes  -with  the  spirit  of  the  code  practice.  A  read- 
ing of  the  cases  which  hold  the  contrary  view  will,  we  appre- 
hend, disclose  the  fact  that  judges  of  acknowledged  ability 
have  been  guided  by  the  old  rules  of  pleading  rather  than  the 
liberal  rules  of  the  reformed  procedure. 

The  judgment  will  be  affirmed. 

Rudkin,  C.  J.,  Chadwick,  Fullerton  and  Morris,  JJ.,  con- 
cur. 


The  Duties  and  Liabilities  of  Carriers  of  Livestock  are  discuss>ed  in 
the  recent  note  to  Stiles  v.  Louisville  etc.  E.  B.  Co.,  130  Am.  St.  Rep. 
432.  A  common  carrier  is  liable  for  the  safety  of  livestock  committed 
to  it  for  transportation,  unless  lost  or  destroyed  by  the  act  of  God -or 
the  public  enemy,  or  as  a  result  of  the  inherent  vice  or  propensities  of 
the  animals:  Louisville  etc.  E.  R.  Co.  v.  Stiles,  133  Ky.  786,  134  Am. 
St.  Rep.  491;  Southern  Express  Co.  v.  Fox  &  Logan,  131  Ky.  257,  133 
Am.  St.  Rep.  241. 

The  Limitation  of  a  Carrier's  Liability  in  Bills  of  Lading  is  the  sub- 
ject of  a  note  to  Chicago  etc.  Ry.  Co.  v.  Calumet  etc.  Farm,  88  Am. 
St.  Rep.  74.  A  carrier  may,  by  agreement,  limit  his  common-law  lia- 
bility, but  the  contract  must  be  fair  and  reasonable,  and  it  cannot 
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exempt  him  from  responsibility  for  his  negligence:  Merchants'  etc. 
Transp.  Co.  v.  Eichberg,  109  Md.  211,  130  Am.  St.  Rep.  524;  Baker 
V.  Boston  etc.  R.  E.,  74  N.  H.  100,  124  Am.  St.  Rep.  937;  St.  Louis  etc. 
R.  E.  Co.  V.  Pearce.  82  Ark.  353,  118  Am.  St.  Rep.  75;  Fisher  v.  Boston 
etc.  R.  R.  Co.,  99  Me.  338,  105  Am.  St.  Rep.  283;  Nashville  etc.  Ry. 
Co.  V.  Stone,  112  Tenn.  348,  105  Am.  St.  Rep.  955. 


BLOOM  V.  BLOOM. 

[57  Wash.  23,  106  Pac.  197.] 

DIVORCE. — A  Finding  Merely  That  the  Parties  cannot  Live 
Together  will  not  sustain  a  decree  of  divorce,     (p.  966.) 

DIVORCE  —  Liberal  Construction  of  Finding. — The  supreme 
court  will  give  findings  a  liberal  construction  in  determining  whether 
they  justify  a  decree  of  divorce,  although  it  will  not  indulge  the  pre- 
sumption that  the  evidence  warrants  further  findings,     (p.  966.) 

DIVORCE. — ^A  Finding  That  the  Conduct  of  the  Defendant  is 
such  as  to  cause  the  plaintiff  great  anguish  of  mind  is  in  effect  a  find- 
ing that  she  has  suffered  personal  indignities  rendering  her  life  bur- 
densome,    (p.  966.) 

DIVORCE. — ^While  the  Practice  of  Full  and  Explicit  Findings 
upon  every  issue  is  to  be  encouraged,  there  are  cases  where  a  de- 
parture therefrom  is  excusable,     (p.  966.) 

DIVORCE— Sufficiency  of  Findings.— A  finding  that  the  condi- 
tion of  the  home  life  of  the  parties  has  been  such  as  to  cause  utter 
estrangement  between  them,  and  to  cause  the  plaintiff  to  lose  all 
affection  for  the  defendant,  and  to  cause  her  longer  living  with  him 
to  be  the  source  of  great  mental  anguish,  and  to  make  it  impossible 
for  them  longer  to  live  with  each  other,  is  sufficient  to  sustain  a  de- 
cree of  divorce,     (p.  9€7.) 

Gordon  Mackay,  for  the  appellant. 
G.  C.  Israel,  for  the  respondent. 

**  CHAD  WICK,  J.  The  only  question  raised  in  this  case 
is  the  sufficiency  of  the  findings  to  support  the  decree.  Two 
grounds  for  divorce  were  set  up  in  the  complaint:  failure  to 
support,  and  that  the  appellant  has  so  conducted  himself  as 
to  cause  respondent  great  anguish  of  mind,  humiliation  and 
shame,  iind  that  his  conduct  made  it  impossible  for  her  to> 
longer  live  with  him  as  his  wife,  or  to  entertain  any  affection 
for  him.  Certain  facts  were  pleaded  which  need  not  be  re- 
peated here.  The  case  went  to  trial  upon  the  complaint  and 
answer,  which  was  a  general  denial. 

The  point  is  made  that  the  court  did  not  find  more  than 
that  the  parties  could  not  longer  live  together,  and  for  that 
reason  the  case  falls  within  the  rule  of  McDougall  v.  Mc- 
Dougall,  5  Wash.  802,  32  Pac.  749,  Stanley  v.  Stanley,  24r 
Wash.  460,  64  Pac.  732,  and  Wheeler  v.  Wheeler,  38  Wash. 
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491,  80  Pac.  762.  It  was  held  in  each  of  these  eases  that  a 
divorce  would  not  be  granted  because  it  was  improbable  that 
the  parties  would  again  live  together  as  husband  and  wife; 
yet,  after  all,  a  casual  reading  of  the  opinions  will  show  that 
the  cases  were  actually  considered  by  this  court  and  found  to 
be  without  merit.  In  the  first  case  it  was  said:  "In  this  case, 
however,  there  is  such  an  absolute  want  of  proof  to  sustain 
the  findings  of  the  court  that  we  feel  compelled  to  interfere." 
In  the  second  case,  a  demurrer  had  been  interposed,  and  after 
holding  this  should  have  been  sustained,  the  court  said: 
"But,  upon  an  examination  of  the  evidence  given  at  the  trial, 
we  are  convinced  plaintiff  offered  no  substantial  testimony  to 
entitle  him  to  a  divorce."  In  the  Wheeler  case,  the  court 
found  in  so  many  words  that  "plaintiff  and  defendant  can- 
not live  together  any  longer  as  husband  and  wife. ' '  There  was 
no  finding  of  cruelty  or  anything  that  might  suggest  other 
statutory  grounds.  This  'COurt,  notwithstanding,  reviewed  the 
evidence  saying:  "We  have  gone  very  carefully  through  all 
the  evidence  and,  without  quoting  it  here,  it  is  ^^  enough  to 
say  that  there  is  no  evidence  sufficient  to  support  a  finding  of 
cruelty  even  though  one  had  been  made  to  that  effect  by  the 
trial  court."  These  cases  show  that,  while  a  divorce  will  not 
be  granted  merely  because  the  parties  cannot  live  together, 
this  court  will  not  be  bound  by  the  findings  or  lack  of  find- 
ings, but  will  consider  the  case  on  its  merits.  The  court  made 
the  following  finding  in  this  case:  "The  court  finds  that  for 
the  past  two  years  the  condition  of  the  home  life  of  the  plain- 
tiff and  defendant  has  been  such  as  to  cause  an  utter  estrange- 
ment between  the  plaintiff  and  defendant,  and  to  cause  the 
plaintiff  to  be  bereft  of  all  love  and  affection  for  the  defend- 
ant, and  to  cause  her  longer  living  and  cohabiting  with  the 
defendant  to  be  the  source  of  great  mental  worry  and  anguish 
to  her,  and  to  make  it  impossible  for  the  plaintiff  and  defend- 
ant in  the  judgment  of  the  court  to  longer  live  together,  and 
that  the  said  estrangement  has  been  without  cause  or  fault 
on  the  part  of  the  plaintiff,  and  that  the  condition  existing 
in  said  household  is  such  that  the  plaintiff  and  defendant 
should  not  be  compelled  to  longer  live  together." 

Appellant  has  not  seen  fit  to  bring  the  evidence  to  this 
court.  Whilst  we  will  not  indulge  the  presumption  that  the 
evidence  warranted  further  findings,  we  will  give  the  finding 
a  liberal  construction,  in  determining  whether  it  justifies  the 
decree.  When  so  construed  the  finding  is  sufficient.  The 
court  has  said  that  the  conduct  of  defendant  was  such  as  to 
cause  plaintiff  great  anguish  of  mind,  which  is  in  effect  a 
finding  that  she  has  suffered  personal  indignities  rendering 
her  life  burdensome.  While  the  practice  of  drawing  full  and 
explicit  findings  upon  every  issue  is  to  be  encouraged,  there 
are  cases  where  no  interest  would  be  thus  served.    The  omis' 
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sion  may  be  excused  where  the  findings,  although  drawn  with 
all  the  modesty  chaste  expression  permits,  would  yet  make  a 
record  that  might  stand  to  shame  the  victim  of  a  hapless  mar- 
riage. 

The  judgment  of  the  lower  court  is  affirmed. 

Rudkin,  C.  J.,  Fullerton,  Gose  and  Morris,  JJ.,  concur. 


The  Mule  That  a  Divorce  is  not  warranted  merely  because  the  parties 
cannot  live  together  is  affirmed  in  Bickford  v.  Bickford,  57  Wash.  639, 
107  Pac.  837.  The  following  is  an  extract  from  the  opinion  of  the 
court  in  that  case:  "The  lower  court  granted  the  respondent  a  divorce 
on  the  ground  that  it  was  satisfied  that  the  parties  could  no  longer 
live  together;  but  this  is  not  a  sufficient  cause  of  divorce,  under  the 
statute.  It  is  true  that  the  statute,  after  enumerating  certain  causes 
for  which  divorces  may  be  granted,  provides:  'And  a  divorce  may  be 
granted  upon  application  of  either  party  for  any  other  cause  deemed 
by  the  court  sufficient,  and  the  court  shall  be  satisfied  that  the  parties 
can, no  longer  live  together':  Eemington  and  Ballinger's  Code,  sec.  982. 
But  this  does  not  authorize  a  divorce  without  some  distinct  cause 
found  by  the  court  which  it  shall  deem  sufficient.  It  is  not  enough 
that  the  record  may  convince  the  court  that  the  parties  can  no  longer 
live  together.  Some  cause  for  that  condition  must  be  found,  and  the 
cause  must  not  be  brought  about  by  the  misconduct  of  the  party  seek- 
ing the  divorce.  As  we  said  in  Wheeler  v.  Wheeler,  38  Wash.  491,  80 
Pac.  762:  'The  trial  judge  evidently  labored  under  an  impression  that 
he  was  authorized  to  grant  a  divorce  upon  the  finding  that  the  parties 
can  no  longer  live  together.  But  there  is  no  such  provision  in  the 
statute.  Ballinger's  Code,  section  5716,  provides  that  the  court  may 
grant  divorces  for  certain  causes  therein  named,  and  in  subdivision 
7  of  that  section  are  these  words:  "and  a  divorce  may  be  granted  upon 
application  of  either  party  for  any  other  cause  deemed  by  the  court 
sufficient,  and  the  court  shall  be  satisfied  that  the  parties  can  no 
longer  live  together."  But  this  section  does  not  say,  and  was  not  in- 
tended to  mean,  that  the  mere  fact  that  the  parties  can  no  longer  live 
together  is  sufficient  upon  which  to  base  a  decree  of  divorce.  Accord- 
ing to  the  plain  wording  and  meaning  of  the  section,  there  must  be 
some  cause  other  than  those  stated  in  the  section  deemed  by  the  court 
sufficient;  and,  in  addition  thereto,  the  court  shall  be  satisfied  that 
the  parties  can  no  longer  live  together.  The  cause,  of  course,  must 
be  stated  in  the  complaint':  See,  also,  Poler  v.  Poler,  32  Wash.  400, 
73  Pac.  372;  Stanley  v.  Stanley,  24  Wash.  460,  64  Pac.  732;  Colvin  v. 
Colvin,  15  Wash.  490,  46  Pac.  1029.  If,  therefore,  we  should  take  the 
respondent's  assertion  to  the  effect  that  it  is  impossible  for  him  and 
his  wife  to  longer  live  together  at  its  full  value,  it  would  not  justify 
the  decree  of  the  lower  court.  Counsel  for  respondent,  however,  well 
say  that  if  a  sufficient  cause  is  shown  by  the  record  why  the  parties 
cannot  longer  live  together  this  court  will  affirm  the  judgment  not- 
withstanding the  trial  court  made  no  finding  in  regard  thereto.  But 
we  cannot  follow  them  in  their  contention  that  a  sufficient  cause  does 
appear  in  the  record." 

Tliat  a  Divorce  may  he  Granted  on  the  ground  of  cruelty  where  the 
treatment  of  the  party  not  in  fault  is  such  as  renders  cohabitation 
intolerable,  although  there  are  no  acts  of  personal  violence,  see  Grow 
v.  Grow,  134  Ky.  816,  ante,  p.  440,  and  cases  cited  in  the  cross-refer- 
ence note  thereto.  It  has  been  decided,  however,  that  the  fact  that  a 
husband  is  of  a  sullen,  morose  and  fretful  disposition,  making  him  a 
very  uncompanionable  man,  does  not  constitute  cruelty  and  inhuman 
treatment:  Johnson  v.  Johnson,  107  Wis.  186,  81  Am.  St.  Bep.  836. 
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MORSE  V.  MORRIS. 

[57  Wash.  43,  106  Pac.  468.] 

HOMESTEAD — Village  IiOts  Separated  by  Alley. — ^Premises 
made  up  of  several  village  lots  may  all  be  exempt  as  a  homestead, 
although  divided  by  an  alley,     (p.  969.) 

H.  W.  Lueders,  for  the  appellants. 
James  J.  Anderson,  for  the  respondent. 

^  CHADWICK,  J.  Plaintiffs  brought  this  action  to  re- 
strain the  sale  of  property  claimed  as  a  homestead. 

Amelia  C.  Morse  and  Charles  H.  Morse,  husband  and  wife, 
were  the  owners  of  lots  20,  21,  22,  and  23  in  block  7,  and  lots 
^^  of  the  same  description  in  block  8,  of  Mayhew's  addition  to 
the  village  of  Fern  Hill,  a  suburb  of  Tacoma,  Washington. 
Prior  to  June  22,  1909,  defendant  John  S.  Strickland  had 
obtained  judgment  against  them,  and  upon  that  date  sued  out 
an  execution,  which  was  levied  upon  the  lots  in  block  7. 
Plaintiffs'  dwelling,  woodsheds,  and  outbuildings  were  built 
on  the  lots  in  block  8.  The  lots  in  block  7  were  used  as  a 
garden,  orchard,  chicken  run,  etc.  The  two  blocks  were  sepa- 
rated by  an  alley.  The  whole  property  was  found  to  be  of 
the  value  of  sixteen  hundred  dollars.  From  a  decree  in 
favor  of  plaintiffs,  defendants  have  appealed.  Pending  the 
appeal,  Charles  H.  Morse  died,  and  the  appeal  is  prosecuted 
by  his  widow,  in  her  own  behalf  and  as  executrix  of  his  last 
will  and  testament. 

It  is  contended  that  the  court  erred  in  holding  that  lots  20 
to  23  in  block  7  were  exempt,  for  the  reason  that  the  property 
was  urban  property  and  divided  by  an  alley.  The  statutes 
governing  homesteads  and  their  selection,  in  so  far  as  they 
apply  to  our  present  inquiry,  are  as  follows:  "The  homestead 
consists  of  the  dwelling-house,  in  which  the  claimant  resides, 
and  the  land  on  which  the  same  is  situated,  selected  as  in  this 
chapter  provided":  Remington  and  Ballinger's  Code,  sec.  528. 

"Homesteads  may  be  selected  and  claimed  in  lands  and 
tenements  with  the  improvements  thereon,  not  exceeding  in 
value  the  sum  of  two  thousand  dollars.  The  premises  thus 
included  in  the  homestead  must  be  actually  intended  and  used 
for  a  home  for  the  claimants,  and  shall  not  be  devoted  exclu- 
sively to  any  other  purposes":  Remington  and  Ballinger's 
Code,  sec.  552. 

Appellants  well  say  that,  "whether  a  tract  of  land  detached 
from  the  tract  on  which  the  dwelling-house  is  situated  may  be 
recorded  as  a  part  of  the  homestead  if  used  by  the  owner  of 
the  home  place  in  connection  therewith  is  a  question  about 
which  the  courts  are  not  agreed."     But  the  conflict  of  author- 


Jan.  1910.]  Morse  v.  Morris.  969 

ity  is  more  apparent  than  real,  for  all  such  decisions  are 
grounded  upon  the  statutes,  and  material  differences  exist  in 
the  legislative  expression  of  the  right  of  homestead;  as,  for 
instance,  counsel  relies  upon  certain  Minnesota  cases,  but  the 
***  statutes  of  Minnesota  make  specific  provision  for  the  area 
to  be  allowed  in  cities,  villages  and  towns.  It  may  be  added, 
in  passing,  that  a  more  recent  decision  of  the  supreme  eourt 
of  the  state  of  Minnesota  (Brixius  v.  Keimringer,  101  Minn. 
347,  118  Am.  St.  Kep.  629,  112  N.  W.  273)  has  relieved  the 
burden  of  some  of  the  earlier  decisions  in  that  state,  and 
allowed  a  homestead  in  rural  property  where  the  property  was 
divided  by  an  open  roadway. 

We  must  look  to  the  spirit  and  intent,  as  well  as  the  words, 
of  the  statute.  Homesteads  are  generally  allowed  either  as  a 
certain  area,  or  as  of  a  certain  limited  value.  With  the  first, 
we  have  no  concern ;  for  not  only  does  our  statute  ignore  that 
theory^  but  expressly  provides  that  the  home  shall  be  exempt 
to  the  value  of  two  thousand  dollars.  The  underlying  prin- 
ciple is  the  use  to  which  the  property  is  put,  and  if  it  is 
actually  put  to  a  use  consistent  with  the  ordinary  affairs  of 
the  household,  and  taken  together  does  not  exceed  in  value 
two  thousand  dollars,  there  can  be  no  justification  in  law  or 
reason  for  denying  to  it  that  character  which  the  legislature 
intended,  albeit  it  may  be  divided  by  a  street,  alley  or  a  pub- 
lic road.  To  hold  otherwise  would  read  into  the  law  something 
that  is  not  there,  and  thus  defeat  its  purpose.  Under  a 
statute,  in  spirit  if  not  quite  in  form  the  same  as  our  own, 
it  was  held  in  Gregg  v.  Bostwick,  33  Cal.  220,  91  Am.  Dec. 
637,  with  great  emphasis,  as  it  seems  to  us,  that :  ' '  The  statute 
does  not  provide  that  'a  quantity  of  land,  not  exceeding  in 
value  five  thousand  dollars,  including  within  its  boundaries 
the  dwelling-house  and  its  appurtenances,  shall  be  exempt 
from  forced  sale.'  On  the  contrary,  the  language  is,  that 
'the  homestead,  consisting  of  a  quantity  of  land,  together  with 
the  dwelling-house  thereon  and  its  appurtenances,  not  exceed- 
ing in  value  the  sum  of  five  thousand  dollars,  shall  be  exempt,' 
etc.  The  difference  betM^een  the  two  forms  of  expression  is 
too  obvious  for  explanation.  The  former  makes  the  exemp- 
tion of  five  thousand  dollars'  worth  of  land  the  primary  object, 
and  the  homestead  merely  a  necessary  incident.  The  latter 
makes  the  homestead  the  primary  and  the  sole  object  of  the 
exemption,  with  a  limitation  as  to  value '***  It  repre- 
sents the  dwelling-house,  at  which  the  family  resides,  with  the 
usual  and  customary  appurtenances,  including  outbuildings 
of  every  kind  necessary  or  convenient  for  family  use  and  lands 
used  for  the  purposes  thereof.  If  situated  in  the  country  it 
may  include  a  garden  or  a  farm.  If  situated  in  a  city  or 
town,  it  may  include  one  or  more  lots,  or  one  or  more  blocks. 
In  either  case  it  is  unlimited  by  extent  merely.     It  need  not 
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be  in  a  compact  body ;  on  the  contrary,  it  may  be  intersected 
by  highways,  streets  or  alleys.  Neither  is  it  circumscribed  by 
fences  merely.  In  respeat  to  quantity  by  itself  considered  it 
is  unlimited,  whether  in  town  or  country.  In  short,  the  only 
tests  are  use  and  value.  The  former  is  both  abstract  and  stat- 
utory— the  latter  statutory  only. ' ' 

In  Buxton  v.  Dearborn,  46  N.  H.  43,  it  was  held  that  a  small 
tract  a  mile  distant  from  the  dwelling-house,  upon  which  the 
claimant  cut  hay  for  his  cow,  might  be  included  in  the  home- 
stead if  the  two  tracts  did  not  exceed  the  statutory  limit 
of  value.  The  reasoning  of  the  court  was  that  if  the  land 
was  actually  used  and  w^as  necessary  to  the  convenient  enjoy- 
ment of  the  home,  it  would  defeat  the  humane  object  of  the 
statute  to  deny  the  land  its  proper  character  because  it  did 
not  happen  to  join  the  lots  upon  which  the  dwelling-house 
stood.  In  Anderson  v.  Sessions,  93  Tex.  279,  77  Am.  St.  Rep. 
873,  51  S.  W.  874,  55  S.  W.  1133,  under  a  constitutional  pro- 
vision that  the  homestead  in  a  city  shall  consist  of  a  lot  or 
lots  not  exceeding  five  thousand  dollars  in  value,  provided  the 
same  are  used  as  a  home,  it  was  held  that  a  lot  used  for  rais- 
ing garden  vegetables  and  fruit  for  the  exclusive  use  of  the 
family  was  a  part  of  the  homestead,  although  located  in  a 
ditferent  part  of  the  city  from  the  owner's  residence  lot. 
After  stating  that  a  garden  is  a  home  use,  the  court  said: 
"Then,  if  a  garden  is  a  Iiome  use — one  that  would  protect 
it  if  adjoining  the  residence  lot,  as  held  in  the  Medlenka  case 
—we  can  see  no  reason  why  the  same  use  will  not  protect  it 
though  situated  across  the  street,  as  in  the  Jacob-Hawkins 
ease,  or  across  ten  streets,  or  anywhere  else  in  the  town,  city, 
or  village.  It  might  not  be  as  convenient  a  homestead,  thus 
scattered  from  suburb  to  suburb,  but  probably  the  best  the 
poor  drummer  would  be  able  to  own.  He  might  not  be  able 
*''  to  own  the  lot  adjoining  his  residence  to  use  for  a  garden, 
because  of  its  great  value  for  building  purposes,  but  could 
buy  one  in  the  suburbs  of  the  town,  larger  and  perhaps  better 
adapted  for  a  garden,  and  thus  add  a  few  comforts  to  his 
home." 

Bearing  in  mind  differing  statutes  and  constitutional  pro- 
visions, the  following  cases  support  our  views:  Campbell  v. 
Macmanus,  32  Tex.  442 ;  Lacour  v.  Levy  &  Co.,  49  Tex.  Civ. 
App.  163,  108  S.  W.  190 ;  Jacobs  v.  Hawkins,  63  Tex.  1 ;  Axer 
V.  Bassett,  63  Tex.  545 ;  Thebo  v.  Cain,  Fed.  Cas.  No.  13,875 ; 
Moses  V.  Groner,  106  Tenn.  121,  60  S.  W.  497;  Gibbs  v. 
Adams,  76  Ark.  575,  89  S.  W.  1008.  The  cases  in  which  a 
contrary  rule  is  asserted  are  absolutely  barren  of  the  spirit 
of  the  law. 

The  judgment  of  the  lower  court  is  affirmed. 

Rudkin,  C.  J.,  Fullerton,  Gose  and  Morris,  JJ.,  concur. 
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^5  to  Whether  a  Homestead  can  Consist  of  Separate  Parcels  of  Land, 
see  Brixius  v.  Reimringer,  101  Minn.  347,  118  Am.  St.  Rep.  629,  and 
«ases  cited  in  the  cross-reference  note  thereto.  A  lot  which  is  used 
for  the  purpose  of  raising  vegetables,  berries,  and  fruits  for  the  con- 
sumption of  the  family  is  a  part  of  the  residence  homestead,  although 
it  is  not  connected  with  or  appurtenant  to  the  residence  lot  but  is 
situated  in  a  distant  part  of  the  citj:  Anderson  t.  Sessions,  93  Tex. 
279,  77  Am.  St.  Rep.  873. 


WILLIAMS  V.  HEWITT. 

[57  Wash.  62,  106  Pac.  496.] 

COVENANTS  —  Building    Bestrictlons    as    Encumbrances. — A 

building  restriction  in  the   chain   of  title  is  an  encumbrance  within 
the  meaning  of  that  term  in  covenants  in  a  deed.     (p.  972.) 

COVENANTS — Action  for  Breach,  When  Accrues. — A  right  of 
action  for  the  breach  of  covenants  in  a  deed  because  of  a  building 
restriction  in  the  chain  of  title  is  not  postponed  until  the  assertion 
of  rights  under  the  restriction,      (p.  972.) 

COVENANTS — Damages  for  Breach — Uncertainty. — A  recovery 
for  breach  of  covenants  in  a  deed  because  of  a  building  restriction 
in  the  chain  of  title  cannot  be  denied  on  the  theory  that  the  damages 
are  not  susceptible  of  ascertainment,     (p.  973.) 

COVENANTS. — The  Measure  of  Damages  for  a  Breach  of  cove- 
nants in  a  deed  because  of  a  building  restriction  in  the  chain  of  title 
is  the  difference  between  the  value  of  the  property  with  and  without 
the  restrictive  clause  if  its  presence  diminishes  the  value,     (p.  973.) 

COVENANTS — ^Encumbrance  Disclosed  by  Eecord. — A  covenant 
against  encumbrances  protects  against  a  building  restriction  which 
the  public  records  disclose  in  the  chain  of  title,     (p.  973.) 

COVENANTS — Evidence  of  Damages  from  Breach. — Evidence 
of  the  loss  of  a  sale  of  property  because  of  an  encumbrance  thereon 
is  not  admissible  in  an  action  for  breach  of  covenants  against  encum- 
brances,    (p.  974.) 

APPEAL — Harmless  Error  in  Admitting  Evidence. — The  admis- 
sion of  incompetent  evidence  is  harmless  error,  if  there  is  an  abun- 
dance of  competent  evidence  to  establish  the  fact  in  issue,     (p.  974.) 

James  Kiefer,  for  the  appellant. 

Smith  &  Cole,  for  the  respondents. 

«2  GOSE,  J.  In  1906  the  appellant  conveyed  to  the  re- 
spondent a  lot  in  the  city  of  Seattle  by  a  statutory  warranty 
deed.  ^^  There  is  a  restrictive  clause  in  the  conveyance  to  the 
appellant's  immediate  grantor,  which  provides,  in  substance, 
that  the  grantee,  her  heirs  and  assigns,  for  the  period  of  ten 
years  from  October  4,  1906,  shall  not  erect  any  flat,  building 
or  tenement  house  on  the  premises,  and  that  there  shall  not  be 
any  residence  or  other  dwelling-house  erected  thereon  nearer 
to  the  street  than  are  the  two  residences  now  on  either  side 
-of  the  lot.     This  clause  is  not  contained  in  the  respondent's 
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deed.  The  respondent  treated  the  clause  as  an  encumbrance, 
and  commenced  the  action  to  recover  damages,  alleging  that 
it  depreciates  the  value  of  the  property  to  the  extent  of 
one  thousand  dollars.  The  case  was  tried  to  the  court,  and  a 
judgment  entered  in  his  favor  for  the  sum  of  five  hundred 
dollars.     The  defendant  has  appealed. 

It  is  first  contended  that  the  clause  should  be  treated  as 
surplusage,  or  as  a  condition  subsequent,  and  not  as  an  en- 
cumbrance.    We  think  the  clause  is  an  encumbrance. 

"Any  right  existing  in  another  to  use  the  land,  or  whereby 
the  use  of  the  owner  is  restricted,  is  an  encumbrance":  Wet- 
more  V.  Bruce,  118  N.  Y.  319.  23  N.  E.  303. 

"If  the  right  or  interest  of  the  third  person  is  such  that 
the  owner  of  the  servient  estate  has  not  so  complete  and  abso- 
lute an  ownership  and  property  in  his  land  as  he  would  have 
if  the  right  or  interest  spoken  of  did  not  exist,  his  land  is, 
in  law,  diminished  in  value  and  encumbered":  Mackev  v. 
Harmon,  34  Minn.  168,  24  N.  W.  702. 

"A  building  restriction  constitutes  an  encumbrance  upon 
the  title,  and  its  imposition  is  a  breach  of  the  covenant  against 
encumbrances":  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  6.  See, 
also,  Streeper  v.  Abeln,  59  Mo.  App.  485. 

It  is  further  urged  that  no  damages  arise  until  some  right 
is  asserted  under  the  restrictive  clause,  and  that  the  evidence 
does  not  show  that  any  right  has  been  claimed.  Leddy  v. 
Enos,  6  Wash.  247,  33  Pac.  508,  34  Pac.  665,  is  cited  in  sup- 
port of  this  contention.  In  that  case  it  was  held  that,  under 
the  terms  of  a  deed  which  was  not  a  statutory  warranty,  the 
covenant  was  one  for  quiet  enjoyment,  and  that  ***  the 
grantee  could  not  pay  taxes  and  maintain  an  action  on  the 
covenant  before  a  right  to  enforce  payment  was  asserted. 
Restrictive  clauses  of  this  nature  are  valid  and  enforceable  in 
equity:  5  Am.  &  Eng.  Eucy.  of  Law,  2d  ed.,  7,  9.  Our  code 
(Remington  and  Ballinger's  Code,  sec.  8747)  provides  that  a 
statutory  warranty  deed  shall  be  deemed  and  held  a  convey- 
ance in  fee  simple,  with  covenants  (1)  that  at  the  time  of 
the  making  and  delivery  of  the  deed  the  grantor  was  lawfully 
seised  of  an  indefeasible  estate  in  fee  simple,  (2)  that  the 
premises  were  then  free  of  encumbrances,  and  (3)  that  the 
grantor  warrants  to  the  grantee,  his  heirs  and  assigns,  the 
peaceable  possession  of  the  premises.  The  contention  that  the 
respondents'  right  of  action  did  not  accrue  until  there  was 
an  assertion  of  right  under  the  clause  is  not  tenable.  The 
very  nature  of  the  clause  is  such  that  no  right  could  be 
a.sserted  under  it  by  a  third  party  until  the  respondent  or 
his  successor  in  title  did  some  act  violative  of  the  restriction. 
Where  a  right  or  interest  exists  in  or  upon  the  estate  granted, 
and  is  in  fact  a  part  of  it,  detracting  from  the  use,  value  or 
possession  of  the  estate,  such  as  an  easement,  the  encumbrance^ 
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exists  when  the  deed  is  made,  and  the  amount  which  it  dimin- 
ishes the  value  of  the  estate  may  be  determined  at  once :  Run- 
nells  V.  Webber,  59  Me.  488 ;  West  Coast  Mfg.  &  Inv.  Co.  v. 
West  Coast  Imp.  Co.,  25  Wash.  627,  66  Pac.  97,  62  L.  R.  A. 
763.  Where  the  encumbrance  consists  of  taxes  or  a  mortgage, 
or  is  of  such  a  nature  that  it  can  be  computed,  and  the  grantee 
can  compel  a  release,  he  cannot  recover  beyond  nominal  dam- 
ages until  he  has  paid  the  debt. 

The  point  is  made  that,  if  the  clause  is  an  encumbrance,  the 
damages  are  not  susceptible  of  ascertainment,  and  that  there 
can  be  no  recovery.  This  contention  is  equally  without  merit. 
It  is  obvious  that  relief  cannot  be  denied  because  the  action 
is  of  such  a  nature  that  the  extent  of  the  liability  cannot  be 
determined  with  mathematical  accuracy.  The  rule  contended 
for  would  result  in  an  exemption  from  liability  in  all  cases  of 
unliquidated  damages.  The  case  in  this  respect  is  analogous 
®^  to  a  condemnation  for  a  street  or  for  a  right  of  way  for  a 
railroad.  In  the  former  case  the  measure  of  damages  is  the 
difference  in  value  in  the  property  before  and  after  the  tak- 
ing, less  the  benefits  to  the  part  remaining.  In  the  latter 
ease  the  rule  is  the  same,  except  that  no  deduction  is  allowed 
for  benefits.  In  the  case  at  bar  the  measure  of  damages  is  the 
difference  in  the  value  of  the  property  with  and  without  the 
restrictive  clause,  if  the  value  of  the  property  is  diminished 
by  the  presence  of  the  clause  in  the  chain  of  title.  This  view 
is  supported  by  the  following  cases :  Streeper  v.  Albeln.  59  Mo. 
App.  485;  Mackey  v.  Harmon,  34  Minn.  168,  24  N.  W.  702; 
Runnels  v.  Webber,  59  Me.  488;  Harrington  v.  Murphy,  109 
]\rass.  999 ;  Batchelder  v.  Sturgis,  3  Cush.  201 ;  11  Cyc.  1166. 
1167;  and,  in  principle,  by  Walsh  v.  Meyer,  40  Wash.  560,  82 
Pac.  938. 

It  is  also  contended  that  there  can  be  no  recovery  because 
the  deed  containing  the  restrictive  clause  was  of  record  at 
the  time  of  the  execution  and  delivery  of  the  respondent's 
deed;  that  he  had  constructive  notice,  and  that  the  warranty 
does  not  include  a  known  encumbrance.  This  rule  has  been 
adopted  by  some  courts  where  the  encumbrance  was  an  ease- 
ment in  the  property,  such  as  a  public  highway,  a  driveway, 
or  a  canal,  which  was  open  and  visible  and  of  a  continuous 
character  at  the  time  of  the  passing  of  the  title.  We  are  not 
called  upon  to  determine  what  the  rule  would  be  in  such  cases. 
In  West  Coast  Mfg.  &  Inv.  Co.  v.  West  Coast  Imp.  Co.,  25 
Wash.  627,  66  Pac.  97,  62  L.  R.  A.  763,  it  was  held  that,  where 
the  grantor  conveys  land  by  metes  and  bounds  with  full  cov- 
enants of  warranty,  he  is  bound  by  his  covenant  as  to  the 
whole  tract,  although  a  portion  of  it  was  plainly  and  notori- 
ously tide  land  claimed  by  the  state.  In  Barlow  v.  Delaney, 
40  Fed.  97,  it  was  contended  that  the  covenants  in  the  deed 
were  not  broken  by  an  encumbrance  disclosed  by  the  public 
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records,  the  precise  point  urged  here.  In  discussing  this 
question,  the  court,  speaking  through  Judge  Brewer,  said: 
"The  very  purpose  of  the  covenant  is  protection  against  de- 
fects; and  to  hold  that  one  can  be  protected  only  against 
®*^  unknown  defects  would  be  to  rob  the  covenant  of  more 
than  one-half  its  value,  besides  destroying  the  force  of  its 
language.  If  from  the  force  of  a  covenant  it  is  desired  to 
eliminate  known  defects,  or  to  limit  the  covenant  in  any  way, 
it  is  easy  to  say  so.  General  in  its  language  it  reaches  to  all 
defects  within  its  terms,  known  or  unknown":  See,  also, 
O'Connor  v.  Enos,  56  Wa.sh.  448,  105  Pac.  1039.  We  deem 
the  logic  of  this  view  controlling  in  this  case. 

The  respondent  was  permitted  to  testify  that  he  had  a 
tentative  contract  for  the  sale  of  the  property  upon  which 
earnest-money  to  the  extent  of  four  hundred  dollars  had  been 
paid,  and  that  the  title  was  rejected  and  the  money  returned 
on  account  of  the  restrictive  clause.  This  testimony  was  cor- 
roborated by  the  purchaser.  The  admission  of  this  testimony 
is  assigned  as  error,  and  it  is  further  contended  that  the  judg- 
ment is  not  supported  by  the  evidence.  These  questions  will 
receive  attention  in  the  order  stated. 

The  courts  have  unanimously  condemned  this  character  of 
testimony,  on  the  ground  that  it  is  too  uncertain,  speculative, 
and  unreliable  to  form  any  basis  for  determining  value.  As 
was  said  in  Sharp  v.  United  States,  191  U.  S.  341,  24  Sup.  Ct. 
Rep.  114,  48  L.  ed.  211,  in  discussing  the  admissibility  of  such 
evidence:  "In  our  judgment  they  do  not  tend  to  show  value, 
and  they  are  unsatisfactory,  easy  of  fabrication  and  even  dan- 
gerous in  their  character  as  evidence  upon  this  subject." 

The  same  view  was  announced  bv  this  court:  Parke  v. 
Seattle,  8  Wash.  78,  35  Pac.  594;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Alexander,  47  Wash.  131,  91  Pac.  626.  The  testimony 
should  have  been  rejected.  Indeed,  the  learned  trial  court 
expressed  a  doubt  as  to  its  materiality  and  admissibility.  The 
error,  however,  was  harmless.  There  is  abundant  competent 
evidence  tending  to  show  that  the  property  was  damaged  from 
eighteen  to  twenty-five  per  cent,  or  to  the  extent  of  one  thou- 
sand dollars  or  fifteen  hundred-  dollars.  It  is  true  that  there 
is  a  conflict  upon  this  issue.  The  practical,  common-sense 
view,  however,  is  that  a  clause  in  a  chain  of  title  which  limits 
the  **■''  use  or  the  manner  of  use  of  the  property  would  ordi- 
narily diminish  its  market  value. 

We  are  of  the  opinion  that  the  judgment  is  supported  by 
the  evidence,  and  it  is  affirmed. 

Rudkin,  C.  J.,  Fullerton,  Chadwick  and  Morris,  JJ.,  con- 
cur. 


A  Covenant  Against  Encumbrances  in  a  Deed  Covers  Those  Unknoion 
as  well  as  those  known  to  the  grantee  at  the  time  of  his  purchase: 
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Burr  V.  Lamaster,  30  Neb.  688,  27  Am.  St.  Eep.  428;  Brown  v  Taylor, 
116  Tenn.  1,  112  Am.  St.  Eep.  811. 

An  Encumbrance,  Within  the  Meaning  of  a  Covenant  against  encum- 
brances, includes  every  right  to  or  interest  in  the  land  to  the  diminu- 
tion of  the  value  thereof  but  consistent  with  the  passage  of  the  fee: 
Huyck  V.  Andrews,  113  N.  Y.  81,  10  Am.  St.  Eep.  432;  Burr  v.  Lamas- 
ter, 30  Neb.  688,  27  Am.  St.  Eep.  428. 

A  Covenant  Against  Encumbrances  is  Broken  as  Soon  as  made:  Bailey 
V.  Agawam  Nat.  Bank,  190  Mass.  20,  112  Am.  St.  Eep.  296. 

As  to  Whether  Covenants  in  Regard  to  the  Erection  of  Buildings  run 
with  the  land,  see  the  note  to  Geiszler  v.  De  Graaf,  82  Am.  St.  Eep. 
671.  The  validity  of  building  restrictions  in  a  deed  will  be  found 
discussed  in  the  note  to  "Wakefield  v.  Van  Tassell,  95  Am.  St,  Eep.  219. 


MODERN  PLUMBING  AND  HEATING  COMPANY  v. 
AMERICAN  SODA  FOUNTAIN  COMPANY. 

[57  Wash.  148,  106  Pac.  628.] 

MECHANIC'S  LIEN— Eight  of  Plumber  to  Lien  for  Work.— 

A  statute  providing  that  "every  blacksmith,  wagon-maker,  machinist, 
or  boiler-maker  who  has  expended"  labor  or  material  on  any  chattel 
oiiall  be  entitled  to  a  lien,  does  not  give  a  plumber  a  lien  for  work 
done  on  a  soda  fountain,     (p.  976.) 

Arthur  C.  Dresbach  and  F.  A.  Oilman,  for  the  appellant. 
McBurney  &  Cummings,  for  the  respondent. 

148  MOUNT,  J.  The  plaintiff  brought  this  action  to  fore- 
lose  a  lien  filed  under  the  provisions  of  chapter  72,  Laws  of 
i905,  page  137,  for  labor  and  material  furnished  in  connecting 
a  soda  fountain,  gas  drum,  and  generator  with  the  city  water 
supply  in  the  city  of  Seattle.  At  the  close  of  the  plaintiff's 
evidence,  the  trial  court  was  of  the  opinion  that  the  work 
done  was  not  that  of  a  machinist  within  the  provisions  of  the 
statute  referred  to,  and  therefore  denied  the  lien  and  dis- 
missed the  action.     Plaintiff  appeals. 

The  statute  provides :  ' '  Every  blacksmith,  wagon-maker, 
machinist,  or  boiler-maker  who  has  expended  labor,  skill,  or 
material  on  any  chattel  ....  shall  have  a  lien  upon  such 
chattel,"  etc. 

The  evidence  shows  that  plaintiff  was  engaged  in  the  plumb- 
ing business ;  that  it  furnished  the  materials  for,  and  one  of  its 
employes  connected,  the  soda  fountain,  gas  drum,  ****  and  gen- 
erator, together  and  with  the  city  waterworks,  and  also  packed 
some  of  the  joints  and  cocks  or  valves  of  the  soda  fountain. 
The  whole  work  was  done  by  an  experienced  plumber  engaged 
in  the  plumbing  business,  and  appears  to  have  been  Avork 
directly  in  line  with  a  plumber's  work.     There  is  no  evidence 
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that  a  machinist  was  employed  to  do  the  work,  or  that  the 
work  was  necessarily  that  of  a  machinist.  The  statute  applies 
to  four  classes  of  persons,  viz.,  blacksmiths,  wagon-makers, 
machinists  and  boiler-makers.     It  applies  to  no  others. 

It  is  claimed  that  the  appellant  is  entitled  to  a  lien  because 
the  work  was  done  upon  a  machine.  But  the  statute  is  not  so 
broad  as  that.  It  provides  that  a  machinist  who  has  expended 
labor  on  any  chattel  shall  have  a  lien  thereon,  and  clearly 
intends  to  provide  only  for  the  classes  named.  To  hold 
otherwise  would  be  to  say  that  the  statute  means  that  every 
person  who  performs  labor  upon  a  chattel  shall  have  a  lien 
thereon.  Of  course,  the  statute  neither  says  nor  means  any- 
thing of  that  kind.  It  means  only  that  the  classes  named 
shall  have  liens  for  skilled  labor  performed  on  chattels.  It 
does  not  mean  that  a  painter  may  have  a  lien  for  painting  an 
engine,  or  that  a  carpenter  may  have  a  lien  for  carpenter 
work  done  thereon,  or  that  a  plumber  may  have  a  lien  for 
plumbing  done  on  a  machine.  Blacksmiths,  wagon-makers, 
machinists,  and  boiler-makers  are  distinct  classes,  well  recog- 
nized, and  do  not  include  plumbers,  painters,  plasterers  and 
such  like  artisans.  Appellant  was  therefore  not  entitled  to 
a  lien  under  the  law,  simply  because  it  worked  upon  a  machine. 

The  judgment  is  therefore  affirmed. 

Rudkin,  C.  J.,  Dunbar,  Parker  and  Crow,  JJ.,  concur. 


The  Eight  to  a  Mechanic's  Lien  is  purely  statutory;  and  a  clai-nant 
must,  to  be  entitled  to  a  lien,  in  the  first  instance  bring  himself 
clearly  within  the  terms  of  the  statute,  but  when  his  right  is  estab- 
lished, the  law  will  be  interpreted  liberally  toward  accomplishing  the 
purposes  of  its  enactment:  Potter  Mfg.  Co.  v.  A.  B.  Meyer  &  Co.,  171 
Ind.  513,  131  Am.  St,  Eep.  267, 


REICHLING  V.  COVINaTON  LUMBER  COMPANY. 

[57  Wash.  225,  106  Pac.  777.] 

EMINENT  DOMAIN— Reversion  of  Title  When  Use  Aban- 
doned.— Where  the  fee  to  land  has  been  acquired  by  condemnation, 
there  can  be  no  reversion  to  the  former  owner,  whether  or  not  the 
land  is  devoted  to  the  purpose  for  which  it  was  taken,     (p.  978.) 

EMINENT  DOMAIN — Diversion  of  Use — Right  of  Owner. — 
Where  a  city  by  condemnation  decree  has  acquired  the  fee  to  land  for 
a  water  system,  the  former  owner  cannot  object  to  the  city  granting 
an  easement  therein  to  a  railroad  company,     (p.  979.) 

Graves  &  Murphy  and  Charles  H,  Winders,  for  the  appel- 
lant. 

Charles    E.    Patterson    and   James    Gephart,   for   the   re- 
spondent. 
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226  MORRIS,  J,  Appeal  from  a  decree  of  the  lower  court 
enjoining  appellant  from  entering  upon  certain  lands  in  King 
county,  cutting  and  removing  timbers  therefrom,  and  also 
from  constructing  a  logging  railroad  upon  and  across  the 
lands.  The  facts,  except  a  few  that  are  not  material  to  this 
discussion,  are  admitted,  and  from  them  it  appears  that,  in 
^"'  1898,  the  city  of  Seattle  commenced  condemnation  pro- 
ceedings to  acquire  lands  in  the  vicinity  of  Swan  lake  for  the 
purpose  of  its  Cedar  river  water  system.  In  its  petition  the 
city  set  forth  its  intention  to  acquire  an  easement  over  and 
upon  certain  described  lands,  and  to  acquire  a  "fee  simple 
to  the  following  lands."  Then  follows  a  description  of 
certain  lands,  including  the  land  in  controversy.  The  re- 
spondent appeared  in  the  proceedings  as  the  owner  of  the 
land,  and  a  trial  was  had  to  ascertain  its  value,  resulting  in  an 
award  *'for  the  taking  of  the"  land  in  question. 

Respondent  made  a  motion  for  a  new  trial,  which  being 
denied,  a  decree  was  duly  entered,  awarding  "the  fee  simple" 
to  the  land  to  the  city,  upon  payment  of  the  sum  fixed  in  the 
verdict,  which  was  subsequently  paid  into  court  from  the 
city's  general  fund,  and  the  same  was  withdrawn  by  respond- 
ent. In  1907  the  city  passed  an  ordinance  whereby  it  granted 
a  license  to  appellant  to  construct  a  logging  railroad  over 
the  lands,  such  right  to  exist  for  ten  years.  Appellant  entered 
upon  the  lands  for  the  purposes  granted  in  its  license,  when 
respondent  brought  this  action  to  restrain  it,  claiming  to  be 
the  owner  of  the  lands  as  against  all  persons  save  the  city,  and 
that  the  use  of  the  city  was  confined  to  the  express  uses  and 
purposes  indicated  in  its  condemnation  petition,  which  did 
not  include  the  construction  of  railroads,  and  that  the  build- 
ing of  the  railroad  created  an  additional  burden  upon  the 
land.  This  was  the  view  taken  by  the  trial  judge  and  the 
ground  upon  which  the  injunction  was  decreed. 

Under  the  petition  upon  which  the  condemnation  case  was 
tried  and  the  decree  therein  entered,  the  city  acquired  the 
absolute  fee  to  the  land,  "We  must  assume  that,  in  the  use 
of  the  words  "fee  simple"  in  the  petition,  it  was  the  express 
purpose  and  intention  of  the  city  to  acquire  the  absolute 
title,  and  such  purpose  and  intention  was  found  by  the  court 
to  be  a  public  and  necessary  use  in  its  decree  of  appropriation, 
and  that  the  subsequent  use  of  the  expression  in  the 
^^^  decree  was  an  expressed  intention  of  the  court  to  vest  the 
whole  title  to  the  lands  in  the  city.  Such  judgment,  having 
become  final,  fixed  and  forever  determined  the  rights  of  the 
city  and  respondent  as  to  their  respective  interests  in  this 
land,  and  respondent  cannot  now  be  heard  in  this  proceeding 
to  in  any  way  question  the  title  of  the  city.  If  the  city  under 
the  condemnation  decree  acquired  the  fee  in  the  lands,  it  is 
now  immaterial  whether  such  fee  was  necessary  to  its  use  or 
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not.  When  it  paid  the  sum  fixed  as  its  value  and  respondent 
received  such  sum,  all  the  constitutional  requirements  had 
been  complied  with,  and  the  title  fully  vested  in  the  city  ac- 
cording to  the  terms  of  the  decree.  This  being  so,  it  follows 
that  there  was,  and  could  be,  no  reversion  of  right  or  interest 
in  respondent  to  the  lands,  whether  the  city  used  the  lands 
for  the  purpose  indicated  in  the  petition  or  not. 

"Where  a  fee  simple  is  taken,  the  weight  of  authority  is 
that  there  is  no  reversion,  but,  when  the  particular  use  ceases, 
the  property  may,  by  authority  of  the  state,  be  disposed  of 
for  either  public  or  private  uses" :  Lewis  on  Eminent  Domain, 
2d  ed.,  sec.  596.  See,  also,  2  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  589. 

This  question  was  directly  before  the  court  in  Seattle  Land 
&  Imp.  Co.  V.  Seattle,  37  Wash.  274,  79  Pac.  780,  where  the 
city  condemned  land  for  a  public  park  and  afterward  used 
the  same  to  erect  thereon  an  "In  Town  Terminal  Substation," 
for  use  in  connection  with  its  lighting  plant,  and  it  was  there 
said  that,  "Where  property  is  taken,  and  paid  for  from  the 
general  fund,  with  the  intention  of  using  it  for  a  certain 
purpose  specified  in  the  ordinance  authorizing  the  taking,  as 
was  done  in  this  case,  the  city,  doubtless,  has  the  authority  to 
change  said  contemplated  use  to  another  and  entirely  different 
use,  whensoever  the  needs  and  requirements  of  the  city  sug- 
gest." 

In  that  case  stress  was  laid  by  the  court  upon  Remington 
and  Ballinger's  Code,  section  7507,  subdivision  3,  wherein  it  is 
provided  that  cities  of  the  first  class  shall  have  power  "to 
acquire,  by  purchase  or  ^^®  otherwise,  such  lands  and  other 
property  as  may  be  necessary  for  any  of  the  corporate  uses 
provided  for  by  its  charter,  and  to  dispose  of  any  such  prop- 
erty as  the  interests  of  the  corporation  may  from  time  to  time 
require."  Ballinger's  Code,  sections  781  and  787,  which  are 
parts  of  the  act  of  1893,  under  which  this  condemnation  suit 
was  instituted,  provide  for  the  damaging  of  property  or  the 
taking  of  a  part  or  the  entire  interests  therein,  which  would 
seem  to  be  sufficient  authority  to  permit  the  city  to  acquire 
the  right  to  damage  or  to  take  the  entire  interest  and  posses- 
sion of  the  owner  in  such  property  as  it  deemed  necessary  for 
its  municipal  use  and  purpose. 

In  Gassaway  v.  Seattle,  52  Wash.  444,  100  Pac.  991,  21 
L.  R.  A.,  N.  S.,  68,  it  was  sought  to  obtain  a  ta.x  title  to 
certain  lands  acquired  by  the  city  under  the  same  condemna- 
tion proceedings  reviewed  here,  and  in  referring  to  the  title 
of  the  city  to  the  lands  there  in  controversy,  it  is  said:  "It 
is  a  necessary  deduction  from  the  premises  that  the  city  took 
the  full  fee  simple  title  and  the  interest,  both  present  and 
prospective,  of  all  concerned  in  the  property."     These  cases 
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and  the  reasoning  and  authority  upon  which  they  are  based 
are  decisive  of  the  questions  here  presented. 

Respondent  places  much  reliance  upon  the  case  of  Spokane 
V.  Colby,  16  Wash.  610,  48  Pac.  248,  in  which  it  appears  that 
the  city  of  Spokane  had  condenmed  land  "for  the  purpose 
of  securing  a  right  of  -svay  to  lay  and  maintain  a  pipe-line 
to  connect  its  pumping  station  with  its  distributing  station." 
Afterward  the  city  made  a  contract  with  a  telephone  com- 
pany to  construct  a  line  from  the  pumping  station  to  a  central 
fire  station,  and  we  held  the  erection  of  such  a  telephone  line 
was  an  additional  burden  or  element  of  damage,  and  could 
not  be  enforced  upon  the  rights  obtained  by  the  city  in  the 
original  condemnation  proceedings. 

It  is  apparent  that  the  right  obtained  by  the  city  in  that 
case  was  a  mere  easement  in  the  land,  a  right  to  use  only 
for  the  purpose  of  the  specific  easement  granted,  and  that 
230  right  having  only  been  compensated  for,  an  additional 
use  and  burden  could  not  be  laid  upon  the  land  without  ad- 
ditional compensation.  No  such  question  arises  here,  as  the 
right  sought  by  the  city  was  not  an  easement  nor  a  right 
to  damage  in  a  specific  manner,  but  it  sought  to  condemn 
and  devest  the  owner  of  his  entire  interest  in  the  land  and  to 
acquire  the  fee  simple  title  in  itself.  The  city's  right  to  the 
use  and  possession  of  the  land  was  not,  therefore,  as  in  the 
Spokane  case,  confined  to  any  special  or  damaging  use,  but 
it  was  an  absolute  taking,  and  devested  the  owner  of  all  rights 
of  use  and  possession.  The  cases  not  being  analogous,  the 
rule  laid  down  in  the  Spokane  case  cannot  benefit  the  respond- 
ent here.  We  hold  the  court  below  was  in  error  in  treating 
the  use  of  the  appellant  as  an  additional  easement  upon  the 
land  and  the  impress  of  a  burden  not  acquired  under  the  con- 
demnation proceedings,  and  its  judgment  is  reversed,  and  the 
cause  remanded  with  instructions  to  dismiss. 

Rudkin,  C.  J.,  Gose,  Chadwick  and  FuUerton,  JJ.,  concur. 


When  the  Purpose  for  Which  Property  has  Been  Condemned  under  the 
power  of  eminent  domain  is  abandoned  or  departed  from,  the  title  to 
the  land  ordinarily  reverts  to  the  original  owner:  Lazarus  v.  Morris, 
212  Pa.  128,  61  Atl.  815;  Canton  v.  Baltimore  &  Ohio  R.  E.  Co.,  99 
Md.  202,  57  Atl.  637;  Newton  v.  Manufacturers'  Ry.  Co.,  115  Fed. 
781,  53  C.  C.  A.  599;  Chicago  &  E.  I.  R.  R.  Co.  v.  Clapp,  201  HI.  418,  66 
N.  E.  223;  Skillman  v.  Chicago  etc.  Ry.  Co.,  78  Iowa,  404,  16  Am.  St, 
Rep.  452;  Kellogg  v.  Malin,  50  Mo.  496,  11  Am.  Rep.  426;  unless  the 
fee,  as  distinguished  from  an  easement,  is  taken  in  the  condemnation 
proceedings:  Wood  v.  Mobile,  107  Fed.  846,  47  C.  C.  A.  9. 
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LITTLE  BROTHERS  MILL  COIVIPANY  v.  BAKER. 

[57  Wash.  311,  106  Pac.  910.] 

MECHANIC'S  LIEN— Materials  Commingled.— One  who  fur- 
nishes lumber  which  is  used  in  the  construction  of  two  houses,  and 
so  commingled  that  it  is  impossible  to  determine  what  particular  part 
enters  into  the  construction  of  each  building,  is  not  entitled  to  a  lien 
on  one  of  the  buildings  for  such  lumber,     (p.  981.) 

F.  E.  Knowles,  for  the  appellant. 
Aust  &  Terhune,  for  the  respondents. 

^**  DUNBAR,  J.  This  is  an  action  to  foreclose  a  material- 
man's lien  on  account  of  lumber  and  material  furnished  in 
the  construction  of  a  house  on  lots  35,  36,  and  37,  in  block  1 
of  Dawson's  addition  to  the  city  of  Seattle,  King  county, 
Washington,  which  we  will  for  convenience  hereafter  denom- 
inate the  Baker  house.  One  D.  H.  Sykes,  who  was  the  con- 
tractor for  the  Bakers,  was  made  a  defendant  in  the  action 
and  defaulted,  ^*^  and  judgment  against  him  was  entered 
for  two  hundred  and  sixty-five  dollars  and  sixty-seven  cents, 
interest  and  costs.  Sykes,  as  contractor  and  agent  for  re- 
spondents, purchased  of  the  appellant  under  the  original  con- 
tract, at  an  agreed  price,  lumber  to  the  value  of  two  hundred 
and  ninety  dollars,  and  extra  lumber  was  purchased  during 
the  construction  of  the  building.  It  appears  that,  at  the  time 
Sykes  was  building  the  Baker  house,  he  was  also  remodeling 
or  building  another  house.  A  certain  payment  was  made  by 
Sykes,  which  was  applied  upon  his  own  account  and  not  upon 
the  Baker  account.  The  court,  after  the  introduction  of  the 
evidence,  determined  that  the  same  did  not  show  nor  identify 
the  lumber  sold  by  appellant  for  the  construction  of  respond- 
ents' house,  and  at  the  end  of  appellant's  testimony,  upon 
motion  of  the  respondents,  the  respondents  W.  E.  Baker  and 
Clara  Baker  were  dismissed  from  the  case  and  the  lien  denied. 
From  this  judgment  of  dismissal,  this  appeal  is  taken. 

The  appellant  relies  largely  upon  the  case  of  Seattle  Lum- 
ber Co.  V.  Sweeney,  43  Wash.  1,  85  Pac.  677,  which  it  claims 
is  a  case  directly  in  point.  In  that  case  the  liberal  rule  was 
adopted  by  this  court,  and  we  quoted  extensively  from  Rice 
V.  Ilodge,  26  Kan.  164,  where,  among  other  things,  it  was  said : 
"To  require  direct  and  positive  testimony  that  as  to  each 
specific  article  delivered,  that  it  was  in  fact  used  in  the  build- 
ings, would  make  the  mechanic's  lien  law  more  a  burden  and 
a  trap  than  a  blessing  and  a  help.  When  materials  are  con- 
tracted for  use  in  a  proposed  building,  when  they  are  deliv- 
ered in  pursuance  of  such  contract,  and  when  the  building  is 
in  fact  completed,  and  there  is  no  testimony  tending  to  raise 
even  a  suspicion  that  the  materials  therefor  were  elsewhere 
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obtained,  or  that  those  contracted  for  were  not  used  therein, 
and  especially  when  some  of  the  materials  are  shown  to  have 
actually  entered  into  its  construction,  it  is  fair  to  conclude 
and  say  that  such  materials  did  in  fact  go  into  the  building, 
and  that  the  seller  has  a  mechanic's  lien  therefor." 

But  this  state  of  facts  is  not  shown  by  the  testimony  to 
exist  in  this  case ;  for  material  was  not  delivered  in  pursuance 
of  the  contract,  and  there  is  not  only  testimony  tending  to 
^*^  raise  a  suspicion  that  the  materials  were  not  all  used  in 
the  building,  but  absolute  unqualified  testimony  to  that  effect 
by  the  appellant  itself.  While,  as  the  opinion  quoted  truth- 
fully says,  "to  require  direct  and  positive  testimony  under 
such  circumstances  would  make  the  mechanic's  lien  law  more 
of  a  burden  and  a  trap  than  a  blessing  and  a  help,"  to  go  to 
the  other  extreme  and  allow  a  lien  to  be  established  where  the 
testimony  shows  that  the  lumber  furnished  was  not  all  used 
in  the  construction  of  the  building  upon  which  a  lien  is  said 
to  be  established,  but,  on  the  contrary,  was  so  mixed  and  com- 
mingled by  the  party  furnishing  the  material  that  it  was  im- 
possible to  determine  what  particular  part  of  the  lumber  went 
into  the  building  or  what  part  was  used  in  some  other  build- 
ing, would  become  equally  a  burden  upon  the  owner  of  the 
building.  The  trouble  in  this  case  is  that  the  appellant  so 
intermingled  the  lumber  that  it  is  impossible  to  tell  what  lum- 
ber went  into  the  Baker  house  and  what  went  into  the  Sj'kes 
house.  This  appears  from  the  testimony  of  G.  A.  Little,  a 
member  of  the  appellant  company  and  one  of  the  active  man- 
agers, when  he  testified  as  follows :  ' '  For  this  lumber  that  was 
shipped  in  there  on  Mr.  Sykes'  direction,  after  the  wagon 
went  over  there,  I  could  not  say  which  identical  part  of  the 
load  went  to  one  place  or  to  the  other.  They  were  both  desig- 
nated to  him  and  I  heard  the  teamster  say  that  some  portions 
of  some  loads  went  to  one  place  and  some  to  the  other. ' ' 

So  that  it  appears  that  the  appellant  itself — for  it  was  its 
own  teams  that  hauled  this  lumber,  and  the  teamsters  were, 
of  course,  the  agents  of  the  appellant — knew  that  only  a  part 
of  this  lumber  was  taken  to  the  house  of  the  Bakers.  Again, 
in  answer  to  a  question  by  the  court:  "This  lumber  that  was 
sent  over  there  was  so  intermingled  between  the  houses  that 
you  could  -not  tell  which  was  which  ? ' '  the  answer  was :  ' '  Yes, 
sir;  because  part  that  ran  out  at  the  same  time  went  to  both 
houses.  Two  by  four  and  shiplap  all  looks  alike."  It  also 
appears  without  contradiction  that,  when  appellant  presented 
^^"^  its  bill  to  Mrs.  Baker,  she  demanded  a  segregated  bill 
showing  what  portion  of  the  lumber  went  into  her  house  and 
what  portion  into  the  Sykes  house,  and  the  appellant  was  con- 
fessedly unable  to  give  her  such  a  bill  and  so  stated  in  its 
testimony.  Under  such  circumstances,  the  appellant  is  at- 
tempting to  establish  a  lien  on  the  Baker  house  for  materials 
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which  it  is  not  only  unable  to  show  went  into  the  Baker  house, 
but  a  portion  of  which  it  conclusively  appears  was  diverted 
through  the  agency  of  the  appellant  from  the  Baker  house 
and  actually  went  into  the  Sykes  house.  To  permit  a  lien 
on  the  Baker  house  for  this  lumber  would  be  manifestly  un- 
just, and  would  be  going  beyond  the  contemplation  of  the 
lien  law. 

The  judgment  of  the  court  is  affirmed. 

Rudkin,  C.  J.,  Parker,  Crow  and  Mount,  JJ.,  concur. 


A  Materialman  Claiming  a  Lien  must  ordinarilj  show  that  his  mate- 
rials were  furnished  for,  and  actually  used  in,  the  erection,  alteration 
or  repair  of  the  building  against  which  the  lien  is  asserted:  Potter 
Mfg.  Co.  V.  A.  B.  Meyer  &  Co.,  171  Ind.  513,  131  Am.  St.  Eep.  267. 


KINCAID    V.    WALLA    WALLA    VALLEY    TRACTION 

COMPANT. 

[57  Wash.  334,  106  Pac.  918.] 

STREET  RAILWAY. — A  Street  Railway  Company  may  not 
Construct  Its  Track  under  a  franchise  imposing  conditions  upon  which 
the  privilege  may  be  enjoyed,  and  escape  liability  to  a  person  injured 
by  its  noncompliance  with  the  conditions,     (p.  985.) 

STREET  RAILWAY — Track  Dangerous  to  Traveler  In  Street. 
Independently  of  ordinance,  a  street  railway  company  may  not  so  ob- 
struct the  street  with  its  tracks  as  to  render  it  dangerous  to  travel 
and  be  exempt  from  liability  to  a  person  injured  thereby,     (p.  985.) 

STREET  RAILWAY — ^Dangerous  Track — Injury  to  Driver. — 
Where  the  rails  of  a  street  railway  extend  six  inches  above  the  ties, 
and  are  unprotected  except  by  soft  and  yielding  dirt  placed  about 
them,  which  giv«8  the  track  the  appearance  of  safety  when  in  fact  it 
is  dangerous,  and  a  driver,  deceived  by  the  apparent  safety,  drives 
upon  the  rails  and  is  thrown  from  his  wagon  and  injured,  the  railway 
company  is  liable.  It  is  liable  under  an  ordinance  requiring  the  track 
to  be  planked,  or  it  is  liable  independently  of  such  ordinance.  And 
the  fact  that  the  track  is  planked  at  street  intersections  does  not 
exempt  the  railway  company  from  liability,  for  the  right  of  the 
traveler  to  cross  a  street  is  not  limited  to  such  points,     (p.  986.) 

NEW  TRIAL — Newly  Discovered  Evidence. — A  new  trial  for 
newly  discovered  evidence  may  be  denied  when  such  evidence  is 
merely  cumulative  or  fails  to  meet  the  issue,     (p.  987.) 

NEW  TRIAL — Newly  Discovered  Evidence — Diligence. — A 
new  trial  on  the  ground  of  newly  discovered  evidence  will  be  denied 
in  case  of  a  lack  of  diligence  in  procuring  it  on  the  trial,     (p.  987.) 

DAMAGES — Measure  of  Recovery  for  Personal  Injuries. — A 
verdict  of  five  thousand  five  hundred  dollars  in  favor  of  the  driver  of 
a  water  wagon,  sixty-four  years  of  age,  is  not  excessive  where  he  sus- 
tained a  compound  fracture  of  the  left  ankle  and  of  the  right  leg,  and 
was  confined  to  his  bed  three  months,  and  the  healing  was  not  com- 
pleted in  six  months,  and  the  injury  was  permanent  so  that  he  was 
required  to  use  a  stiff  shoe  and  a  crutch,     (p.  988.) 
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APPEAL. — The   Appellate  Court  will  not  Disturb   a   Verdict 

where   there   is   competent  testimony  upon  which  the  jury  was  war- 
ranted in  reaching  its  conclusion,     (p.  989.) 

NEW  TRIAL. — A  Judge  is  not  Required  to  Grant  a  new  trial 
because  his  opinion  upon  the  facts  differs  from  that  of  the  jury  as 
expressed  in  the  verdict,     (p.  9S9.) 

Rader  &  Barker,  for  the  appellant. 
Sharpstein  &  Sharpstein,  for  the  respondent. 

^^®  GOSE,  J.  This  is  a  suit  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  on  September  26, 
1908.  There  was  a  verdict  and  judgment  in  his  favor  for  the 
sum  of  five  thousand  five  hundred  dollars.  The  defendant 
has  appealed. 

The  complaint  in  substance  states  that,  at  the  time  of  the 
injury,  the  appellant  was  engaged  in  the  operation  of  a  street- 
car line  upon  Whitman  and  other  streets,  in  the  city  of  Walla 
Walla;  that  its  right  to  construct  its  tracks  and  to  operate  its 
road  was  granted  by  an  ordinance  of  the  city  which  provides 
that  on  un paved  streets  it  shall  lay  planks  ^^^  outside  of  the 
rails  one  foot  in  width  and  flush  with  and  against  them,  and 
that  inside  of  the  rails  it  shall  lay  planks  of  the  same  width 
properly  champered  to  fit  them ;  that  Whitman  street  is  un- 
paved,  and  that  the  appellant  had  not  placed  any  planks  or 
other  firm  substance  along  the  rails,  but  had  placed  soft  dirt 
adjacent  to  them;  that  the  rails  extended  about  six  inches 
above  the  ties  upon  which  they  were  laid ;  that  the  respondent, 
on  the  day  he  received  the  injury,  was  driving  a  team  at- 
tached to  a  wagon,  on  which  there  was  a  tank  containing 
water,  on  Whitman  street,  immediately  east  of  its  intersection 
with  Palouse  street;  that  he  undertook  to  drive  across  the 
steel  rail ;  that  the  wheels  of  the  wagon  caught  against  it,  sank 
into  the  soft  dirt,  slid,  and  broke  the  axle  of  the  wagon,  throw- 
ing the  respondent  to  the  ground;  that  the  tank  of  water 
rolled  off  the  wagon  onto  the  respondent,  breaking  his  leg  and 
inflicting  permanent  injuries. 

The  appellant  moved  to  strike  the  following  from  the  com- 
plaint: "That  defendant  had  negligently  failed  to  place  ad- 
jacent to  said  rails  any  plank  or  paving  or  other  hard  or  firm 
substance  on  either  side  of  either  of  the  two  parallel  rails, 
constituting  part  of  said  system,  at  said  place,  and  had  negli- 
gently placed  soft  yielding  dirt  adjacent  to  said  rails,  so  that 
the  wheels  of  plaintiff's  wagon  sank  into  said  dirt;  that  such 
planks  placed  as  required  by  the  ordinances  hereinafter  re- 
ferred to  would  have  rendered  said  rails  and  street  safe  for 
public  travel  and  the  want  thereof,  or  of  some  other  hard 
substance  in  lieu  thereof  rendered  the  same  unsafe,  all  of 
which  acts  of  negligence  were  unknown  to  plaintiff  and  that 
by  reason  thereof  ....  which  ordinances  contained  a  pro- 
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vision  to  the  effect  that  on  unpaved  streets,  the  rails  should 
weigh  not  less  than  fifty-six  pounds  to  the  yard  in  length, 
and  that  there  should  be  a  plank  one  foot  in  width  to  be  laid 
flush  with  and  against  the  rail,  and  on  the  inside  of  each  rail 
there  shall  be  a  plank  one  foot  in  width  laid  parallel  with 
and  champered  so  as  to  fit  the  rail;  that  Whitman  street  is 
an  unpaved  street ;  that  the  defendant  failed  and  neglected  to 
place  any  of  said  planks  in  position  or  to  lay  the  same  at  all 
^^"^  or  to  use  any  other  substance  therefor,  or  in  any  other 
manner  to  render  said  track  safe  for  teams  to  cross  the  same. ' ' 

The  motion  being  overruled,  appellant  demurred  to  the 
complaint  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  being  over- 
ruled, it  answered,  denying  any  negligence  on  its  part,  and 
alleging  affirmatively,  (1)  that  the' respondent  was  guilty  of 
contributor^'  negligence,  and  (2)  that  the  ordinance  referred 
to  in  the  complaint  provides  that  the  planking  may  be  waived 
by  agreement  between  the  city  and  the  appellant,  and  that 
at  the  time  the  line  was  constructed  the  duty  to  plank  was  so 
waived.  The  reply  put  the  new  matter  in  issue,  except  it 
admitted  that  the  ordinance  contained  a  provision  that  the 
planking  may  be  waived  by  an  agreement  between  the  city 
and  the  appellant.  It  is  admitted  that  the  appellant  was 
operating  a  street-car  line  in  the  city  under  an  ordinance  con- 
taining the  provisions  alleged  in  the  complaint.  It  is  also 
admitted  that  the  track  was  planked  on  Whitman  street  at 
its  intersection  with  Palouse  street. 

It  is  first  urged  that  the  court  committed  error  in  refusing 
to  strike  the  portions  of  the  complaint  to  which  the  motion 
was  directed,  and  in  overruling  the  demurrer.  We  will  con- 
sider these  assignments  together.  The  argument  is  made  that 
the  ordinance  is  in  the  nature  of  a  police  regulation  for  the 
benefit  of  the  city  and  not  for  the  benefit  of  the  people  who 
travel  the  streets,  and  that  the  appellant  is  not  liable  to  an 
individual  for  an  injury  resulting  from  its  noncompliance 
M'ith  the  conditions  of  the  ordinance.  In  support  of  this  con- 
tention it  cites  Fielders  v.  North  Jersey  Street  R.  Co..  68  N. 
J.  L.  343,  96  Am.  St.  Rep.  552.  53  Atl.  404,  54  Atl.  822,  59 
L.  R.  A.  455 ,  Leary  v.  Boston  El.  R.  Co.,  180  Mass.  203,  62 
N.  E.  1,  and  Nellis  on  Street  Surface  Railroads,  57.  In  the 
Fielders  case,  which  was  a  suit  for  damages  for  personal  in- 
juries, the  defect  which  caused  the  injury  was  a  hole  in  the 
street  pavement  between  the  rails  of  the  track.  Upon  the 
.".rtH  factg  jn  ^Jiq  ^ase  it  was  held  that  the  company-  was  not 
liable  to  an  individual  for  an  injury  sustained  under  an  ordi- 
nance requiring  all  street  railway  companies  to  pave  and  keep 
in  repair  the  spaces  between  the  rails  of  the  track  and  for 
one  foot  outside  of  the  outer  track,  and  that  the  ordinance 
was  invalid  as  an  assumption  of  the  power  to  tax  and  not 
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within  the  police  power.  As  showing  that  it  is  not  authority 
in  the  case  at  bar,  we  make  the  following  excerpts  from  the 
opinion:  "There  is  nothing  in  the  case  to  show  that  the  pave- 
ment in  question  had  been  laid  or  maintained  by  the  defend- 
ant, or  that  the  defect  resulted  from  any  act  of  commission 
on  the  defendant's  part.  Nor  is  there  anything  to  connect 
the  defect  with  the  defendant's  rails  or  sleepers,  or  to  show 
that  anything  done  or  omitted  in  the  construction,  mainte- 
nance or  operation  of  the  railway  produced  the  defect.  The 
location  of  the  hole  between  the  rails  is  a  mere  circumstance, 
without  causative  significance.  And  the  only  default  attribu- 
table to  the  defendant  is  the  failure  to  repair.  It  is  familiar 
law  that  a  railway  company,  having  the  right  to  lay  tracks 
in  a  public  street,  is  bound,  by  the  general  principles  of  the 
common  law,  and  without  either  a  specific  statute  or  ordi- 
nance or  a  contractual  obligation,  to  lay  its  tracks  in  a  proper 

manner,  and  to  keep  them  in  a  proper  state  of  repair 

But  the  present  case  is  devoid  of  evidence  to  show  that  any 
liability  for  the  repair  or  maintenance  of  the  street  pavement 
was  imposed  upon  the  defendant  as  a  condition  of  its  right 
to  exercise  its  franchise,  or  that  the  defendant,  by  any  con- 
tract, has  undertaken  such  a  dutv." 

In  the  Leary  case  (180  Mass. '203,  62  N.  E.  1),  it  is  con- 
ceded that,  where  the  statute  granting  a  charter  to  the  street 
railway  company  provides  that  the  company  shall  maintain 
and  keep  in  repair  the  portion  of  the  street  occupied  by  its 
tracks,  the  company  is  liable  to  the  traveler  who  sustains  an 
injury  through  its  failure  to  comply  with  such  provision. 
Nellis,  on  Street  Surface  Railroads,  at  page  54,  states  that  the 
rule  is  that  the  authority  granting  the  franchise  may  deter- 
mine and  dictate  in  what  manner  and  under  what  conditions 
the  franchise  may  be  enjoyed. 

^^•*  It  will  be  observed  that  these  cases  are  not  authority  for 
the  contention  that  a  street  railway  company  can  construct  its 
track  under  a  franchise  imposing  conditions  upon  which  the 
privilege  may  be  enjoyed,  and  escape  liability  to  one  who  has 
been  injured  by  its  noncompliance  with  the  conditions.  As 
the  learned  trial  court  remarked,  the  granting  of  the  fran- 
chise to  appellant  imposed  upon  it  the  duty  of  placing  the 
track  in  a  reasonably  safe  condition.  Neither  the  munic- 
ij^ality  nor  its  creatures  can  place  an  obstruction  in  a  street 
which  causes  an  injury  and  be  exempt  from  liability.  This 
view  is  supported  by  the  following  cases:  Reynolds  v.  Great 
Northern  R.  Co.,  40  Wash.  163,  111  Am.  St.  Rep.  883,  82  Pac. 
161 ;  Gray  v.  Washington  Water  Power  Co.,  30  Wash.  665,  71 
Pac.  206 ;  McMahon  v.  Second  Avenue  R.  Co.,  75  N.  Y.  231. 

In  the  Reynolds  case  it  was  held  that  a  shipper  could  re- 
cover damages  to  livestock  caused  by  a  failure  upon  the  part 
of  the  carrier  to  unload  them  after  confinement  for  a  period 
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of  twenty-eight  consecutive  hours,  in  violation  of  section  4386, 
United  States  Revised  Statutes.  In  the  Gray  case  the  street- 
car company  was  held  liable  for  an  injury  resulting  from  its 
failure  to  maintain  its  rails  flush  with  the  street,  as  required 
by  the  ordinance  of  the  city.  In  the  McMahon  case  it  was 
held  that  the  railroad  company  having  contracted  with  the 
municipality  to  keep  the  streets  safe  for  travel,  and  having 
failed  to  do  so,  one  who  was  injured  through  its  default  had 
a  right  of  action  against  it. 

Moreover,  independent  of  the  obligation  arising  from  the 
ordinance,  the  appellant  could  not  so  obstruct  the  street  as 
to  render  it  dangerous  to  travel  and  be  exempt  from  liability 
to  a  person  injured  thereby;  and  the  allegations  in  the  com- 
plaint that  the  rails  extended  about  six  inches  above  the  ties 
upon  which  they  were  placed,  that  they  were  unprotected  ex- 
cept by  soft  and  yielding  dirt  which  the  appellant  had  placed 
about  them,  and  which  gave  the  track  the  appearance  of  being 
safe  when  it  was  in  fact  dangerous,  and  ^***  that  the  respond- 
ent, deceived  by  the  apparent  safety  of  the  place,  drove  upon 
the  rails  and  was  injured,  state  a  cause  of  action :  Mc^Iahon 
V.  Second  Avenue  R.  Co.,  75  N.  Y.  231;  Sexton  v.  Zett,  44  N. 
Y.  430 ;  Wolfe  v.  Erie  Tel.  &  Tel.  Co.,  33  Fed.  320 ;  San  An- 
tonio Rapid  Transit  Street  R.  Co.  v.  Limburger,  88  Tex.  79, 
53  Am.  St.  Rep.  731,  30  S.  W.  533 ;  Worster  v.  Forty-second 
Street  etc.  R.  Co.,  50  N.  Y.  203. 

The  fact  that  the  track  was  planked  at  street  intersections 
does  not  exempt  the  appellant  from  liability.  The  right  of 
a  traveler  to  cross  a  street  is  not  limited  to  such  points.  In 
the  Wolfe  case  the  law  of  the  street  is  aptly  and  tersely  stated 
in  the  following  language:  "The  laAV  of  the  public  street 
is  like  the  law  of  the  sea — it  is  the  right  to  move  on,  the  right 
to  pass  to  and  fro,  without  let  or  hindrance,  other  than  such 
temporary  stoppages  in  transit  as  are  incident  to  the  busi- 
ness of  travel." 

It  is  next  urged  that  the  court  erred  in  refusing  to  grant 
a  new  trial,  (1)  because  of  newly  discovered  evidence;  (2) 
because  the  damages  are  excessive;  and  (3)  because  of  the 
insufficiency  of  the  evidence  to  support  the  verdict.  We  will 
consider  these  points  in  the  order  stated. 

The  newly  discovered  evidence  relied  upon  is  that  a  witness 
was  at  the  place  where  the  accident  occurred  before  the  re- 
spondent had  been  removed ;  that  he  examined  the  surround- 
ings with  the  view  of  determining  the  cause  of  the  accident; 
that  he  observed  two  parallel  wagon  tracks  crossing  the 
street-car  track  at  an  angle,  passing  off  the  track  on  Whit- 
man street  a  few  feet  east  of  its  intersection  with  Palouse 
street ;  that  he  did  not  see  any  wagon  track  south  of  the  south 
rail.  Palouse  street  runs  north  and  south,  and  Whitman 
street  runs  east  and  west.     The  car  track,  as  we  have  stated, 
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is  on  the  latter  street.  The  respondent  testified  that  he  was 
driving  a  water  wagon  north  on  Palouse  street;  that  he 
turned  east  on  Whitman  street  where  it  intersects  with  Palouse 
street  to  get  south  of  the  street-car  track;  that  in  making 
the  turn  the  two  left  wheels  passed  over  the  south  rail  of 
^'**  the  street-car  track;  that  the  left  hind  wheel  caught  on 
the  inside  of  the  rail  and  caused  the  accident.  The  accident 
occurred  on  Saturday.  A  witness  for  respondent  testified 
that  he  examined  the  place  of  the  accident  the  following 
Monday  morning;  that  he  saw  a  wheel  mark  indicating  that 
the  wheel  had  slipped  a  distance  of  about  one  and  one-half 
feet  inside  of  the  car  rail  and  two  or  three  feet  east  of  the 
planking.  Another  of  the  respondent's  witnesses  testified 
that  he  was  at  this  place  on  Sunday  following  the  accident, 
and  that  he  saw  marks  indicating  that  the  wheel  had  slipped 
against  the  rail.  The  newly  discovered  evidence  did  not 
meet  this  issue.  There  is  a  diagram  attached  to  the  affidavit 
showing  that  the  track  which  the  witness  saw  passed  on  to 
the  street-car  track  from  the  north  side  of  Palouse  street, 
passing  off  the  track  on  the  south  side  of  Whitman  street 
east  of  the  intersection  of  the  streets.  These  were  not  the 
tracks  mentioned  by  the  respondent's  witnesses.  If  the  evi- 
dence relied  upon  for  a  new  trial  meets  the  issue,  it  was 
cumulative. 

The  record,  however,  shows  a  lack  of  diligence  on  the  part 
of  the  appellant.  Its  manager  testified  that,  on  the  after- 
noon of  the  day  of  the  accident,  as  soon  as  he  heard  of  it,  he 
went  to  the  place  where  it  occurred  and  made  an  examina- 
tion of  the  surroundings.  The  wagon  and  tank  had  not  then 
been  removed.  There  is  no  suggestion  in  his  testimony  that 
he  examined  the  track  to  ascertain  whether  the  wagon  had 
come  in  contact  with  the  rails.  Due  diligence  required  the 
appellant  to  begin  its  inquiry  when  it  had  notice  that  the 
accident  may  have  resulted  from  its  negligence.  If  the  re- 
spondent's wagon  did  not  come  in  contact  with  the  rails, 
and  there  was  no  soft  dirt  about  them,  the  physical  evidence 
was  not  present  to  establish  that  fact.  The  appellant  did 
not  make  the  investigation  which  ordinary  prudence  de- 
manded. 

The  judgment  was  entered  March  29th,  a  motion  for  a  new 
trial  filed  March  30th,  and  denied  on  April  9th.  Thereafter, 
and  ^'*^  on  April  20th,  the  appellant  filed  a  second  motion 
for  a  new  trial,  together  with  certain  affidavits.  In  passing 
on  this  motion  the  court  remarked  that,  having  denied  a  mo- 
tion for  a  new  trial,  he  had  no  jurisdiction  to  hear  a  second 
motion;  that  if  he  could  hear  a  second  motion,  he  could  hear 
a  dozen,  and  a  judgment  would  have  no  finality  as  against 
motions  for  a  new  trial.  We  think  the  court  announced  the 
correct  rule.     The  statute  permits  a  motion  for  a  new  trial 
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to  be  filed  within  a  fixed  time.  When  it  has  been  denied, 
the  judgment  becomes  final  as  against  further  like  motions. 
The  statute  is  not  susceptible  of  any  other  reasonable  inter- 
pretation. If  it  were,  there  would  be  no  finality  to  a  judg- 
ment so  long  as  the  losing  party  desired  to  attack  it  by  such 
motions.  This  view  is  supported  by  analogy,  by  the  cases 
holding  that  but  one  motion  to  vacate  a  judgment  can  be  in- 
terposed, and  that  the  remedy  of  the  moving  party  is  by 
appeal  if  his  motion  is  denied:  See  Meisenheimer  v.  Meise'n- 
heimer,  55  Wash.  32,  133  Am.  St.  Rep.  1005,  104  Pac.  159, 
where  the  cases  from  this  court  are  collated. 

We  do  not  think  the  damages  are  excessive.  The  respond- 
ent, at  the  time  he  received  the  injury,  was  sixty-four  years 
of  age,  in  good  health,  and  earning  with  his  team  four  dol- 
lars per  day.  An  examination  of  the  evidence  discloses  that 
he  was  confined  to  his  bed  about  three  months;  that  he 
had  a  compound,  comminuted  fracture  of  the  left  ankle  and 
the  lower  part  of  the  right  leg;  that- the  bones  were  crushed 
into  fragments  and  protruded  through  the  flesh  in  three 
places;  that  the  process  of  healing  was  not  complete  at  the 
time  of  the  trial,  six  months  after  the  injury;  that  the  injury 
is  permanent;  that  he  will  be  able  to  get  around  by  the  use 
of  a  stiff  shoe  with  the  aid  of  a  crutch,  and  as  the  doctor  ex- 
pressed it,  "that  is  about  all  that  he  can  ever  expect  to  do." 
AA^ith  such  an  injury,  if  he  is  to  be  allowed  anything  for  pain 
and  suffering,  the  damages  awarded  are  not  excessive.  The 
remarks  of  the  trial  judge  upon  the  amount  of  damages  will 
be  considered  later. 

^'^^  It  is  next  urged  that  there  is  no  competent  evidence 
tending  to  show  that  the  left  rear  wheel  of  the  wagon  came  in 
contact  with  the  steel  rail,  and  it  is  argued  that  the  respond- 
ent's testimony  shows  that  the  left  front  wheel  passed  off  of 
the  track  at  the  east  end  of  the  planking,  and  that  in  making 
a  turn  to  the  right  and  to  the  east  the  left  rear  wheel  would 
not  go  as  far  north  as  the  left  front  wheel  had  gone,  and  that 
the  rear  wheel  would  have  left  the  plank  at  some  point  on  the 
planking  west  of  the  point  where  the  front  wheel  left  the 
track.  The  respondent  while  testifying  v/as  evidently  indi- 
cating upon  a  map  the  point  where  the  front  wheel  passed 
on  and  off  the  street-car  track,  and  a  part  of  his  testimony 
is  therefore  unintelligible,  as  will  be  seen  from  the  following 
(juestions  and  answers,  which  are  illustrative  of  a  consider- 
able portion  of  his  testimony: 

*'Q.  You  are  not  sure  whether  your  left  front  wheel  then 
passed  over  the  south  rail  or  not  ?  A.  Well,  I  am  pretty  sure 
it  passed  over  it,  but  then  I  turned  so  short  here  when  I  came 
back  I  think  I  went  off  right  here. 

"Q.  And  when  the  left  front  wheel  passed  over  the  rail, 
then  it  was  still  on  the  planked  portion  of  the  street?  A. 
Yes,  sir." 
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"We  cannot  determine  from  this  testimony  whether  the  wit- 
ness had  reference  to  the  passing  of  the  wheel  to  the  north 
or  its  return  to  the  south  of  the  rail. 

Argument  is  also  made  that  there  was  a  defect  in  the  left 
rear  wheel,  and  that  if  it  had  come  in  contact  with  the 
rail,  it  and  not  the  right  wheel  would  have  broken.  The 
record,  however,  shows  that  there  was  a  slope  toward  the 
curbing,  and  that  the  tank  was  only  partially  filled  with 
water.  From  this  testimony  the  jury  could  conclude  that 
the  water  shifted  to  the  lower  side  of  the  tank,  causing  the 
right  wheel  to  break.  We  cannot  say  from  the  record  that 
there  are  physical  facts  present  which  should  control  the 
verdict.  As  we  have  stated,  the  court  directed  the  jury  that 
there  could  be  no  recovery  if  the  respondent  did  not  drive 
his  wagon  on  the  track  where  the  planking  should  have  been. 
Whilst,  if  it  was  an  original  question,  the  writer,  as  he  un- 
derstands ^**  the  testimony,  would  be  of  the  opinion  that 
the  wagon  did  not  come  in  contact  with  the  rail,  there  is  com- 
petent testimony  upon  which  the  jury  was  warranted  in  reach- 
ing a  different  conclusion,  and  we  cannot  therefore  disturb 
the  verdict. 

In  passing  on  the  motion  for  a  new  trial  the  trial  judge 
said  that  the  evidence  impressed  him  with  the  belief  that  the 
wagon  did  not  pass  over  the  unplanked  part  of  the  track, 
but  that  the  wheel  broke  from  the  weight  of  the  load,  the 
defective  axle,  and  the  inclination  of  the  surface  of  the  street 
toward  the  parking,  and  that  he  was  inclined  to  regard 
the  amount  of  damages  awarded  by  the  jury  as  "more  than 
they  ought  to  be."  He  further  said:  "Still  the  evidence 
was  conflicting,  ....  and  the  jury  have  reached  a  different 
conclusion Ten  men  are  much  less  likely  to  be  mis- 
taken in  a  matter  of  this  kind  than  one  man I  do  not 

feel  warranted  in  granting  a  new  trial  on  either  of  these 
grounds."  It  is  contended  that  the  view  entertained  by  the 
trial  judge  on  these  questions  made  it  imperative  upon  him 
to  grant  a  new  trial.  It  requires  no  argument  to  show  that 
the  trial  judge  is  not  required  to  grant  a  new  trial  in  every 
case  where  his  opinion  upon  the  facts  differs  from  the  opinion 
of  the  jury  as  expressed  in  the  verdict:  Suell  v.  Jones,  49 
Wash.  582,  96  Pac.  4 ;  Columbia  etc.  Eafting  Co.  v.  Hutchin- 
son, 56  Wash.  323,  105  Pac.  636. 

Finding  no  error  in  the  record,  the  judgment  will  be  af- 
firmed. 

Rudkin,  C.  J.,  and  FuUerton,  J.,  concur. 

Judges  Morris  and  Chadwick  Dissented,  on  the  ground  that  it  was 
shown  by  the  physical  facts  surrounding  the  accident  that  it  could 
not  have  occurred  in  the  manner  contended  for  by  the  respondent. 
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A  'Railway  Company  is  Bound  by  the  Common  Law,  without  either  a 
specific  statute  or  ordinance,  or  a  contractual  obligation,  to  lay  its 
tracks  in  a  public  street  in  a  proper  manner,  and  to  keep  them  in  a 
proper  state  of  repair:  Fielders  v.  North  Jersey  Street  By.  Co.,  68  N. 
J.  L.  343,  96  Am.  St.  Eep.  552. 


IN  RE  OSTLUND'S  ESTATE. 

[57  Wash.  359,  106  Pac.  1116.] 

DECREE  OF  DISTRIBUTION— Conclusiveness  as  to  Heirship. 

While  a  decree  of  distribution  does  not  create  the  title  in  the  dis- 
tributees, it  is  an  adjudication  of  who  acquired  the  title  of  the  de- 
ceased, and  becomes  final  and  conclusive  upon  that  question  if  not 
seasonably  attacked  or  appealed  from.     (pp.  993,  994.) 

DECREE  OF  DISTRIBUTION— Efficacy  of  Notice  by  Pub- 
lication.— A  decree  of  distribution,  made  as  prescribed  by  statute 
upon  published  notice  only,  is  conclusive  upon  all  persons  interested. 
Personal  notice  to  heirs,  if  the  statute  does  not  require  it,  is  unneces- 
sary,    (p.  994.) 

DECREE  OF  DISTRIBUTION — Conclusiveness  Against  Pre- 
termitted Child. — A  decree  of  distribution  awarding  all  the  property 
of  the  testatrix  to  her  surviving  husband,  in  accordance  with  the  will, 
is  conclusive  upon  her  children  who  were  not  named  in  the  will,  and 
who  therefore,  the  will  being  void  as  to  them,  took  one-half  of  the 
estate  by  inheritance,     (p.  995.) 

L.  H.  Wheeler,  for  the  appellant. 

J.  P.  Wall,  for  the  respondent. 

360  PARKER,  J.  The  appellant  seeks  to  enforce  payment 
of  the  balance  of  the  purchase  price  due  from  the  respondent 
upon  a  sale  of  real  property  made  in  pursuance  of  an  order 
of  sale  entered  by  the  superior  court.  The  issues  involved 
were  presented  to  the  court  in  a  somewhat  informal  manner, 
in  the  probate  proceeding.  The  controversy  was,  however, 
submitted  by  both  parties  upon  the  merits.  The  disposition 
of  the  matter  by  the  trial  court  was  based  upon  findings  of 
fact  and  conclusions  of  law,  which  disclose  the  issues  involved 
and  decided.  The  facts  as  found,  so  far  as  necessary  for  us 
to  notice,  are  in  substance  as  follows:  Prior  to  May  6,  1903, 
Mods  J.  Ostlund  and  Elsie  Ostlund  were  husband  and  wife, 
residing  in  King  county,  and  were  the  owners  of  lots  4  and  5, 
block  32,  in  Oilman  Park,  King  county,  as  their  community 
property.  On  May  6,  1903,  Elsie  Ostlund  died,  leaving  a  will 
by  which  she  devised  all  of  her  property  to  her  husband.  She 
left  surviving  her  several  children,  all  of  whom  were  then  over 
twenty  years  old,  and  none  of  whom  were  named  or  provided 
for  in  the  will.  On  March  9,  1905,  the  will  was  duly  admitted 
to  probate  in  the  superior  court  for  King  county,  and  Mona 
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J.  Ostlund  was  appointed  and  qualified  as  executor  thereof. 
On  June  5,  1906,  upon  the  executor's  filing  his  account  and 
petition  for  distribution,  and  upon  due  notice  by  publication, 
as  the  law  requires,  a  decree  of  final  settlement  and  distribu- 
tion ^®*  was  duly  made  and  entered  in  the  matter  of  the  es- 
tate of  Elsie  Ostlund,  whereby  it  was  "Ordered,  adjudged 
and  decreed  that  the  account  be  approved  and  settled,  and 
that  all  of  the  property  of  said  estate  above  described  be 
and  the  same  is  hereby  distributed  to  said  Mons  J.  Ostlund 
as  his  sole  and  separate  property,  and  that  the  said  estate 
be  and  hereby  is  closed  and  settled";  the  lots  here  involved 
being  described  in  the  decree. 

On  August  24,  1907,  Mons  J,  Ostlund  died  in  King  county, 
leaving  a  will,  and  thereupon  Swan  P.  Palmquist  was,  by 
the  superior  court  for  King  county,  duly  appointed  and 
qualified  as  administrator  of  the  will  annexed  of  the  estate 
of  Mons  J.  Ostlund.  On  January  25,  1909,  an  order  was 
duly  made  and  entered  by  the  superior  court,  directing  the 
administrator  to  sell  at  private  sale,  for  the  purpose  of  pay- 
ing the  debts  of  the  deceased  and  the  expenses  of  administra- 
tion, these  lots,  assuming  they  were  a  part  of  the  estate  of 
INIons  J.  Ostlund.  Thereafter  the  administrator  offered  the 
lots  for  sale  by  giving  due  notice  thereof,  when  the  respond- 
ent in  writing  duly  bid  therefor  at  said  administrator's  sale 
the  sum  of  two  thousand  three  hundred  and  fifty  dollars,  and 
paid  as  earnest-money  thereon  the  sum  of  two  hundred  and 
thirty-five  dollars.  This  was  the  highest  and  best  bid,  and 
was  accepted  by  the  administrator  subject  to  confirmation  by 
the  court.  Thereafter  on  March  11,  1909,  the  court  made 
an  order  confirming  the  sale  and  directing  the  administrator 
to  execute  and  deliver  to  the  respondent  a  deed  for  the  prop- 
erty upon  payment  of  the  balance  of  the  purchase  price. 
Thereafter  the  administrator  tendered  to  respondent  a  deed 
for  the  lots  and  demanded  payment  of  the  balance  of  the 
purchase  price,  which  was  refused.  In  addition  to  these  facts 
the  court  found  the  following : 

"That  the  said  administrator  of  the  said  estate  of  Mons  J. 
Ostlund,  deceased,  at  the  time  of  receiving  the  bid  of  said 
S.  E.  Sagstad  for  said  lots,  promised  to  furnish  said  S.  E. 
Sagstad  an  abstract  showing  fee  simple  title  to  said  property, 
and  that  upon  confirmation  of  said  sale  said  administrator 
^**^  would  convey  to  the  said  S.  E.  Sagstad  an  absolute  fee 
simple  title  to  all  of  said  lots,  clear  of  encumbrances. 

"That  an  abstract  was  not  furnished  until  after  the  con- 
firmation of  said  sale  and  that  said  abstract  disclosed  that  the 
only  interest  or  title  which  the  said  deceased  Mons  J.  Ostlund 
had  or  could  have  in  and  to  the  undivided  half  owned  by  his 
wife,  Elsie  Ostlund,  deceased,  was  under  and  by  virtue  of 
decree  of  distribution  under  the  will  of  said  Elsie  Ostlund, 
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deceased,  and  tliat  the  children  of  said  Elsie  Ostlund  were 
never  cited  or  served  with  process  or  given  any  notice  of 
decree  of  distribution  made  under  said  will  save  and  except 
the  notices  required  by  the  statute  in  cases  of  publication." 

From  these  facts  the  court  concluded  "that  the  said  estate 
of  jNIons  J.  Ostlund  does  not  own  more  than  one-half  of  said 
lots,  that  the  administrator  of  said  estate  is  unable  to  convey 
said  lots  according  to  his  contract  to  the  said  S.  E.  Sagstad, 
and  that  S.  E.  Stagstad  is  entitled  to  have  returned  to  him 
his  deposit  on  said  sale,  to  wit,  the  sum  of  two  hundred  thirty- 
five  ($235)  dollars";  and  rendered  judgment  as  follows: 

"Now,  therefore,  it  is  ordered,  adjudged  and  decreed  that 
said  S.  E.  Sagstad  be  not  required  to  pay  the  balance  of  said 
purchase  price,  and  that  the  said  administrator  of  said  estate 
be  and  hereby  is  ordered  and  directed  to  pay  to  the  said  S.  E. 
Sagstad  the  sum  of  two  hundred  thirty-five  ($235)  dollars 
out  of  any  moneys  now  in  his  hands  or  under  his  control,  and 
that  the  said  S.  E.  Sagstad  be  and  hereby  is  given  judgment 
against  Swan  P.  Palmquist,  administrator  of  the  estate  of 
Mons  J.  Ostlund,  deceased,  for  the  sum  of  two  hundred  thirty- 
five  ($235)  dollars";  from  which  the  administrator  has  ap- 
pealed. 

It  is  plain  that  the  learned  trial  court  rested  its  decision 
upon  the  assumption,  (1)  that  by  reason  of  the  representa- 
tions made  to  the  respondent  by  the  administrator  at  the 
time  of  receiving  the  bid,  the  respondent  was  not  required  to 
consummate  the  purchase  if  the  title  of  the  deceased  to  the 
lots  should  appear  defective  upon  the  furnishing  of  the  ab- 
stract; and  (2)  that  such  title  did  prove  defective,  because 
it  rests  upon  the  decree  of  distribution  in  the  estate  of  Elsie 
Ostlund,  the  deceased  wife  of  Mons  J.  Ostlund ;  that  such  de- 
cree '^*^  is  not  conclusive  against  the  children  of  Elsie  Ost- 
lund, deceased ;  that  her  will  was  void  as  to  them ;  and  hence 
her  husband  Mons  J.  Ostlund  became  the  owner  of  only  a 
one-half  interest  in  the  lots.  These  are  apparently  the  only 
questions  presented  to  or  decided  by  the  learned  trial  court, 
and  are  the  only  questions  affecting  the  merits  discussed  by 
the  respective  counsel  in  their  briefs  and  arguments  upon  this 
appeal. 

As  against  respondent's  contention  that  he  has  a  right  to 
the  return  of  the  earnest-money  because  of  the  alleged  de- 
fective title,  the  doctrine  of  caveat  emptor  is  invoked  by  ap- 
pellant. It  becomes  unnecessary,  however,  for  us  to  express 
any  opinion  upon  this  contention,  in  view  of  our  conclusion 
upon  the  question  of  the  title  of  Mons  J.  Ostlund,  deceased, 
under  the  decree  of  distribution  rendered  in  the  matter  of  his 
deceased  wife's  estate.  It  is  not  contended  that  there  was 
any  irregularity  or  want  of  published  statutory  notice  as  a 
basis  of  the  jurisdiction  of  the  court  in  rendering  that  de- 
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cree;  but  it  is  contended  by  counsel  for  respondent,  and  so 
held  by  the  learned  trial  court,  in  effect,  that  since  Elsie 
Ostlund  did  not  name  or  provide  for  her  children  in  her  will 
it  was  void  as  to  them,  and  that  they  took  by  inheritance  a 
one-half  interest  in  these  lots  while  her  husband  took  only 
the  other  half;  and  that  the  decree  was  not  final  as  to  them. 

In  support  of  the  contention  as  to  the  will  being  void,  we 
are  cited  to  Remington  and  Ballinger's  Code,  section  1326, 
Bower  v.  Bower,  5  Wash.  225.  31  Pac.  598 ,  Morrison  v.  Mor- 
D'ison,  25  Wash.  466,  65  Pac.  779 ,  and  Van  Brocklin  v.  Wood, 
38  Wash.  384,  80  Pac.  530.  The  law  announced  by  these  au- 
tht^i-ities  is  well  settled  in  this  state,  as  contended  for  by 
counsel  for  respondent,  but  they  are  applicable  only  to  the 
question  which  was  before  the  superior  court  in  the  matter  of 
the  estate  of  Elsie  Ostlund  upon  the  hearing  of  the  matter 
of  distribution  therein,  when  the  decree  was  rendered  dis- 
tributing all  the  property  of  that  estate  to  Mons  J.  Ostlund. 
It  is  not  contended  that  that  decree  has  ever  been  reversed 
or  modified,  and  of  course  it  is  ^*^  apparent  that  the  time 
for  appeal  therefrom  has  long  since  past ;  neither  is  its  ef- 
fect sought  to  be  avoided  upon  the  ground  of  fraud.  The 
contention  that  the  court,  in  rendering  the  decree,  erroneously 
determined  who  was  entitled  to  the  property  as  distributee 
upon  distribution  of  the  estate  of  Elsie  Ostlund  goes  only 
to  the  merits  of  the  question  then  before  the  court,  and  is 
wholly  foreign  to  the  question  of  the  jurisdiction  of  the  court 
to  determine  who  was  entitled  to  the  property  then  being 
distributed. 

Counsel  for  respondent  calls  our  attention  to  section  1366 
of  Remington  and  Ballinger's  Code,  which  provides:  "When 
a  person  dies  seised  of  lands,  tenements  or  hereditaments,  or 
any  right  thereto  or  entitled  to  any  interest  therein  in  fee 
or  for  the  life  of  another,  his  title  shall  vest  immediately  in 
his  heirs  or  devisees,  subject  to  his  debts,  family  allowance, 
expenses  of  administration  and  any  other  charges  for  which 
such  real  estate  is  liable  under  existing  laws";  and,  also, 
the  case  of  Griffin  v.  Warburton,  23  Wash.  231,  62  Pac.  765, 
where  it  was  held,  under  this  section,  that  a  formal  decree 
of  distribution  was  not  necessary  to  vest  title  in  the  heirs  or 
devisees  of  the  deceased,  and  wherein  the  court  said:  "As 
such  a  decree,  however,  neither  creates  their  title  nor  their 
right  of  possession  to  the  property,  a  distribution  made  with- 
out it  cannot  be  invalid."  This  language  was  used  in  dis- 
cussing the  validity  of  a  voluntary  distribution  of  the  prop- 
erty by  the  heirs  among  themselves.  The  argument  of  learned 
counsel  seems  to  be  that,  since  the  decree  of  distribution  does 
not  create  the  title  in  the  distributees,  therefore  it  can  have 
no  effect  as  an  adjudication,  if  perchance  the  court  should 
therein  erroneously  determine  who  the  distributees  are.     It 
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is  true  Hie  decree  does  not  create  the  title  in  the  distributees, 
but  it  is  a  solemn  adjudication  of  who  acquired  the  title  of 
the  deceased,  and  if  rendered  upon  due  process  of  law,  is 
final  and  conclusive  upon  that  question.  Its  very  object  and 
purpose  is  to  judicially  determine  who  takes  the  property 
left  by  the  deceased.  The  only  question  here  to  determine 
is.  Was  that  decree  a  final  determination  of  the  ^^  rights 
of  Mons  J.  Ostlund  in  and  to  these  lots,  binding  upon  all 
persons  making  claim  thereto  as  heirs  of  Elsie  Ostlund? 

The  suggestion  arises  upon  the  findings  above  quoted  that 
the  want  of  personal  notice  given  to  the  children  of  Elsie 
Ostlund  rendered  the  decree  of  distribution  of  no  binding 
force  as  against  them.  Counsel  for  respondent  does  not  seem 
to  rest  his  contention  upon  this  point,  but  upon  the  alleged 
invalidity  of  the  will  and  the  statute  vesting  title  in  the 
heirs  immediately  upon  the  death  of  the  ancestor.  However, 
a  sufiicient  answer  to  any  contention  which  might  be  made 
upon  the  want  of  personal  notice  is  the  fact  that  our  statute 
does  not  require  any  such  notice,  but  gives  the  court  juris- 
diction of  the  matter  of  distribution  upon  the  publication 
of  an  order  to  show  cause  "directing  all  persons  interested  to 
appear":  Remington  and  Ballinger's  Code,  sees.  1499,  1500, 
1589. 

The  supreme  court  of  California  in  discussing  the  force  and 
effect  of  a  decree  of  distribution  made  upon  a  published  notice 
only,  under  a  procedure  similar  to  ours,  in  the  case  of  Cunha 
V.  Hughes,  122  Cal.  Ill,  68  Am.  St.  Rep.  27,  54  Pac.  535, 
said:  "Upon  an  application  for  the  distribution  of  an  estate, 
the  entire  world  is  notified  to  be  present  at  the  hearing,  and 
to  make  known  their  claims,  if  any  they  have,  to  the  estate 
of  the  decedent  or  any  portion  thereof,  and  the  decree  of  dis- 
tribution becomes  a  judicial  determination  of  their  claim, 
which,  unless  reversed,  set  aside,  or  modified  upon  appeal,  is 
conclusive  of  their  rights,  the  same  as  is  a  final  judgment  in 
any  other  action  or  proceeding.  By  giving  the  notice  in  the 
manner  prescribed  by  the  statute,  the  court  acquires  jurisdic- 
tion over  all  persons  entitled  to  assert  any  claim  to  the  es- 
tate, and,  whether  they  appear  and  present  their  claim  for 
adjudication,  or  fail  to  appear  and  suffer  default,  the  judg- 
ment is  conclusive  upon  them.  The  decree  of  distribution 
becomes  the  measure  of  the  rights  of  all  claimants  to  the 
estate,  and  their  rights  are  to  be  determined  by  the  terms  of 
this  decree." 

In  the  case  of  Chadbourne  v.  Hartz,  93  Minn.  233.  101  N. 
W.  68,  it  is  said:  "A  decree  by  a  probate  court  having  ^^^  ju- 
risdiction, assigning  the  residue  of  the  estate  of  a  deceased 
person,  is  conclusive  upon  all  persons  interested  in  such  es- 
tate. Such  decree  is  in  the  nature  of  a  judgment  in  rem, 
which  binds  all  the  world":  1  Freeman  on  Judgments,  p. 
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581;  18  Cyc.  663;  2  Woerner's  American  Law  of  Adminis- 
tration, 561, 

Judge  Woerner  says:  "When  the  statutory  provisions  are 
complied  with,  the  distribution  is  said  to  partake  of  the  nature 
of  a  proceeding  in  rem,  and  is  conclusive  upon  all  persons 
having  any  interest  in  the  estate."  We  are  of  the  opinion 
that  the  title  of  Mons  J.  Ostlund  to  these  lots  at  the  time  of 
his  death  was  not  defective  because  resting  upon  this  decree 
of  distribution.  The  decree  was  a  final  adjudication  by  a 
court  of  competent  jurisdiction,  upon  due  process  of  law,  as 
to  his  right  and  title  thereto.  The  following  decisions  of 
this  court,  though  not  involving  the  exact  question  here  pre- 
sented, lend  support  to,  and  are  in  harmony  with,  this  view : 
Ryan  v.  Fergusson,  3  Wash.  356,  28  Pac.  910;  Webster  v. 
Seattle  Trust  Co.,  7  Wash.  642,  33  Pac.  970,  35  Pac.  1082; 
Prefontaine  v.  McMicken,  16  Wash.  16,  47  Pac.  231;  Re- 
formed Presbyterian  Church  v.  McMillan,  31  Wash.  643,  72 
Pac.  502 ;  Meeker  v.  Winyer,  48  Wash.  27,  92  Pac.  883. 

We  conclude  that  the  superior  court  was  in  error  in  render- 
ing the  judgment  it  did  against  the  administrator,  and  de- 
clining to  render  judgment  against  the  respondent.  The 
judgment  is  therefore  reversed,  with  directions  to  enter  judg- 
ment against  the  respondent. 

Rudkin,  C.  J.,  Dunbar,  Crow   and  Mount,  JJ.,  concur. 


The  Final  Decree  of  Distribution  in  an  estate  of  a  decedent  is  conclu- 
sive of  the  rights  of  all  persons:  Cunha  v.  Hughes,  122  Cal.  Ill," 68 
Am.  St.  Eep.  27. 

Belief  from  a  Decree  Distributing  the  Estate  of  a  deceased  person  will 
not  be  granted  in  equity  on  the  ground  that  the  persons  interested 
did  not  receive  any  personal  notice  of  the  proceedings,  if  the  statute 
does  not  require  such  notice  and  there  is  no  allegation  that  such  notice 
as  it  does  require  was  not  given:  Daly  v.  Pennie,  86  Cal.  552,  21  Am. 
St.  Eep.  61.  As  to  whether  equity  will  grant  relief  from  a  decree 
of  distribution  because  obtained  by  fraud  and  perjury,  see  Sohler  v. 
Sohler,  135  Cal.  323,  86  Am.  St.  Eep.  98. 


THORNE  V.  FARRAR. 
[57  Wash.  441,  107  Pac.  347.] 

MABBIAGE — Annulment  for  Duress. — ^If  an  attorney  and  a 
police  officer  charge  a  man  with  the  seduction  of  a  young  woman,  and 
induce  him,  with  some  show  of  compulsion,  to  accompany  them  to  her 
home,  where  he  is  given  to  understand,  after  a  threat  of  criminal 
prosecution  by  her  mother,  that  he  will  be  sent  to  prison  if  he  does 
not  marry  the  daughter,  whereupon  he  agrees  to  go  with  her  and  the 
mother  to  another  city  the  next  day  and  marry  her,  which  arrange- 
ment he  carries  out  volantarily,  he  cannot  have  the  marriage  an- 
nulled for  duress,     (p.  997.) 
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MARRIAGE — Annulment — Evidence    of    Duress. — A    marriage 

will  not  be  annulled  for  duress,  except  upon  the  production  of  clear 
and  satisfactory  evidence.  The  presumption  is,  where  a  man  marries 
a  woman  when  charged  with  her  seduction,  that  he  acts  upon  a  sense 
of  moral  duty.     (p.  998.) 

MARRIAGE — Charge  of  Seduction — Annulment. — If  a  man 
lawfully  arrested  on  process  for  seduction  marries  the  woman  to  pro- 
cure his  discharge,  he  cannot  annul  the  marriage  for  duress,     (p.  998.) 

MARRIAGE  —  Charge  of  Seduction  —  *i.nnulment. — Where  a 
man  seeks  to  annul  his  marriage  for  duress,  in  that  he  entered  into  it 
under  a  charge  of  seduction,  he  must  prove  the  falsity  of  the  charge, 
(p.  999.) 

V.  H.  Faben  and  S.  H.  Kelleran,  for  the  appellant. 
J.  H.  Gephart  and  C.  E.  Patterson,  for  the  respondent, 

■***  GOSE,  J.  This  is  a  suit  in  equity  brought  for  the  pur- 
pose of  annulling  a  marriage  on  the  alleged  ground  of  duress. 
At  ""^  the  close  of  the  plaintiff's  evidence,  a  judgment  of  dis- 
missal was  entered  on  the  insufficiency  of  the  evidence.  The 
plaintiff  has  appealed. 

The  duress  alleged  in  the  complaint  is  that  an  attorney  and 
a  police  officer,  at  the  instance  of  the  respondent,  for  the  pur- 
pose of  coercing  and  intimidating  the  appellant  to  enter  into 
a  marriage  contract  with  the  respondent,  made  threats  to  the 
appellant  "that  they  would  continue  and  complete  a  certain 
criminal  action  then  pending,  wherein  the  plaintiff  was 
charged  with  criminal  seduction  of  a  female  under  the  age 
of  eighteen  years,  and  that  said  defendant  was  the  female 
referred  to ;  that  the  respondent  wrongfully  charged  that  the 
appellant  was  the  father  of  an  unborn  child  of  which  she  was 
soon  to  be  delivered ;  that  a  warrant  had  been  issued  and  was 
in  the  hands  of  the  officer ;  that  she  placed  the  appellant  under 
arrest  in  virtue  of  the  warrant,  and  compelled  him  by  fear 
of  a  criminal  prosecution  to  enter  into  the  marriage  relation; 
that  she  represented  to  the  appellant  that  she  was  under  the 
age  of  eighteen  years,  when  in  fact  she  w'as  of  the  age  of 
nineteen  years."  The  respondent  joined  issue  on  the  allega- 
tions of  duress  and  misrepresentation. 

Our  statute.  Remington  and  Ballinger's  Code,  section  7162, 
provides  that  a  marriage  is  voidable  at  the  suit  of  the  injured 
party  "when  the  consent  of  either  party  shall  be  obtained  by 
force  or  fraud."  The  statute  does  not  define  the  kind  or  de- 
gree of  force  or  fraud  required  to  annul  a  marriage.  Similar 
statutes,  however,  have  been  construed  as  being  merely  ju- 
risdictional, and  to  mean  that  kind  of  force  and  fraud  de- 
fined bv  the  unwritten  law  applicable  to  marriage  contracts: 
Franke  v.  Franke  (Cal.),  31  Pac.  571,  18  L.  R.  A.  375;  Bishop 
on  Marriage  and  Divorce,  sees.  475,  478;  Foss  v.  Foss,  12 
Allen,  20. 

The  record  discloses  that  the  appellant  was  twenty -six  years 
of  age  at  the  time  of  the  marriage;  that  the  day  preceding 
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the  marriage  an  attorney  and  a  police  officer,  or  one  believed 
by  the  appellant  to  be  such,  called  upon  the  appellant  at  the 
place  where  he  was  working;  that  the  attorney  '^^^  said  to 
him:  "You  have  been  intimate  with  a  certain  young  lady 
that  you  know.  You  understand  what  I  mean.  There  is  no 
need  of  my  explaining  those  matters";  that  the  attorney 
"gave  him  to  understand"  that  the  respondent  was  under 
age,  and  that  her  mother  had  caused  a  warrant  to  issue  for 
his  arrest  charging  that  the  appellant  had  "been  intimate" 
with  the  respondent;  that  he  then  inquired  whether  appellant 
would  marry  her,  to  which  the  latter  replied  that  he  would 
not;  that  the  officer  then  approached  and  said,  "So  I  under- 
stand you  refuse  to  go?";  that  the  appellant  answered  that 
he  did ;  that  the  officer  then  showed  a  badge  which  the  appel- 
lant believed  to  be  the  badge  of  an  officer,  saying,  "I  am  here 
to  see  that  you  do  go."  The  appellant  further  stated  that 
he,  the  attorney,  and  the  officer  then  went  to  the  home  of  the 
respondent;  that  her  mother  asked  him  if  he  intended  to 
marry  the  respondent,  he  answering  that  he  did  not;  that 
she  then  said,  "Well,  if  you  don't,  I  will  start  criminal  pro- 
ceedings against  you";  that  thereafter  a  general  conversa- 
tion took  place,  from  which  the  witness  "understood"  that, 
if  he  did  not  marry  the  girl,  he  would  be  sent  to  jail  or  the 
penitentiary.  The  appellant  then  agreed  with  the  respondent 
and  her  mother  that  he  would  go  with  them  to  Tacoma  on 
the  following  day,  procure  a  license,  and  have  the  marriage 
ceremony  performed.  This  arrangement  w^as  carried  out,  the 
appellant  meeting  the  respondent  and  her  mother  the  next 
morning  at  9  o'clock  at  the  depot,  where  they  took  the  train 
to  Tacoma,  procured  a  license,  and  secured  a  minister,  who 
united  the  appellant  and  the  respondent  in  marriage.  After 
the  marriage  ceremony  had  been  performed  and  after  the 
three  had  lunched  together,  the  mother  returned  to  her  home 
and  the  appellant  and  the  respondent  repaired  to  a  sleeping- 
room  in  the  hotel,  which  the  former  had  procured,  and  re- 
mained there  for  several  hours,  returning  to  her  home  late 
in  the  afternoon,  where  they  had  dinner.  The  parties  have 
not  lived  together  as  husband  and  wife,  and  the  appellant 
asserts  that  they  have  not  cohabited  since  the  marriage. 

'**'*  There  is  no  claim  that  either  the  officer  or  the  attor- 
ney saw  the  parties  after  the  appellant  agreed  to  the  marriage 
on  the  evening  preceding  its  celebration,  or  that  he  was  under 
any  restraint  after  that  time.  Nor  is  there  any  evidence  of 
an  arrest,  other  than  a  constructive  one.  Do  these  facts  con- 
stitute duress?  We  think  not.  Wliatever  construction  the 
appellant  may  have  given  the  language  or  the  conduct  of  the 
officer  and  the  attorney  before  he  went  to  the  home  of  re- 
spondent, he  was  there  advised  by  her  mother  that  criminal 
proceedings  would  be   commenced  if  he  did  not  marry  the 
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respondent,  plainly  implying  that  a  warrant  had  not  then 
issued.  The  record  discloses  that,  at  the  time  of  the  mar- 
riage, the  respondent  was  three  months  over  eighteen  years 
of  age.  This,  however,  is  unimportant,  as  the  charge  was 
not  statutory  rape,  but  seduction.  On  cross-examination  the 
appellant  was  asked  whether  he  had  carnally  known  the  re- 
spondent, and  he  declined  to  answer,  claiming  a  privilege 
which  the  court  sustained.  It  appears,  however,  by  clear 
implication  from  the  complaint  that  he  had  carnally  known 
her.  He  alleged  that  she  represented  that  he  was  the  father 
of  the  child  and  that  she  was  otherwise  chaste.  Regardless 
of  the  effect  the  statements  of  the  attorney  and  the  officer  may 
have  had  upon  the  appellant,  he  had  ample  time  before  mar- 
riage in  which  to  consult  relatives,  friends  or  an  attorney  if 
he  desired,  and  determine  for  himself  whether  he  would  carry 
out  his  contract.  "We  are  persuaded  that  the  promptings  of 
conscience  and  not  threats  moved  him  to  marry  the  respondent 
and  make  the  reparation  that  honorable  conduct  demanded. 
As  was  said  in  Meredith  v.  Meredith,  79  Mo.  App.  636 : 
"Threats  and  acts  of  intimidation  do  not  necessarily  prove 
duress,  and  where  the  party  was  under  a  moral  obligation  to 
enter  into  or  discharge  a  contract,  the  presumption  is  that 
he  acted  from  a  sense  of  moral  duty,  and  this  presumption 
should  be  weighed  in  the  scale  against  the  evidence  of  duress. '  * 

'^^  The  burden  is  on  the  appellant  to  sustain  the  allega- 
tions of  duress,  and  where  it  is  sought  to  annul  a  marriage 
contract,  a  decree  will  not  be  granted  except  upon  produc- 
tion of  clear,  satisfactory  and  convincing  evidence :  26  Cyc. 
913 ;  Foss  V.  Foss,  12  Allen,  26.  The  fact  that  the  appellant 
was  reluctant  to  make  a  promise  of  marriage  is  not  evidence 
that  he  did  not  yield  his  free  and  full  assent  to  the  marriage 
which  was  solemnized  upon  the  day  following,  upon  his  own 
procurement. 

Assuming  that  there  was  a  constructive  arrest,  there  is 
another  ground  upon  which  a  court  of  equity  wiU  decline  to 
annul  the  marriage.  If  a  man  lawfully  arrested  on  process 
for  seduction,  the  prosecution  being  based  upon  probable 
cause,  marries  the  woman  to  procure  his  discharge,  he  can- 
not annul  the  marriage  upon  the  ground  of  duress:  Marvin 
v.  Marvin,  52  Ark.  425,  20  Am.  St.  Rep.  191,  12  S.  W.  875 ; 
Jackson  v.  Winne,  7  Wend.  47,  22  Am.  Dec.  563;  Sickles  v. 
Carson,  26  N.  J.  Eq.  440.  "A  marriage  brought  about  by 
force,  duress,  abduction  or  terror  under  threats  may  be  an- 
nulled. But  these  influences  must  have  been  brought  to  bear 
by  the  other  contracting  party  or  with  his  procurement  or 
connivance.  And  threats  of  any  legal  or  penal  measures 
authorized  by  law  and  the  circumstances  of  the  case  will  not 
invalidate  the  contract.  Thus,  in  particular,  if  a  man  under 
lawful  arrest  for  seduction  or  bastardy,  the  complaint  being 
based  on  probable  cause,  cb.ooses  to  marry  the  woman  as  a 
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means  of  obtaining  his  release  and  terminating  the  proceed- 
ings against  him,  he  cannot  allege  duress  as  a  ground  for  an- 
nulling the  marriage.  But  it  is  otherwise  if  the  prosecution 
was  maliciously  instituted  and  without  probable  cause,  or  if 
the  accused,  being  pliant  and  inexperienced,  is  bullied  by  the 
magistrate  and  yields  under  threats  of  more  severe  penalties 
than  the  law  allows":  26  Cyc.  906,  907. 

Not  only  does  the  moral  obligation  of  the  appellant  appear 
from  the  complaint  by  clear  implication,  as  we  have  seen,  but 
the  respondent  in  her  answer  admits  that  she  represented  to 
the  appellant  that  she  was  with  child  by  him,  and  ■*'*^  avers 
that  the  representation  was  true.  We  find  no  denial  of  this 
in  the  record.  If  the  appellant  had  not  carnally  known  the 
respondent,  he  knew  the  charge  of  seduction  was  false,  and 
if  he  was  induced  to  marry  her  through  duress  and  desired 
to  avoid  the  marriage  contract  on  that  ground,  it  certainly 
devolved  upon  him  to  aver  and  prove  the  falsity  of  the  charge. 
If  he  had  carnally  known  her  and  married  her  to  avoid  being 
prosecuted,  in  the  absence  of  evidence,  probable  cause  will 
be  presumed,  and  there  was  no  duress. 

The  decree  is  affirmed. 

Eudkin,  C.  J.,  Fullerton,  Chadwick  and  Morris,  JJ.,  concur. 


Dioress  as  Affecting  the  Validity  of  a  Marriage  is  discussed  in  the  note 
to  State  V.  Lowell,  79  Am.  St.  Rep.  370.  A  man  arrested  on  probable 
cause,  and  without  malice,  for  seduction,  who  marries  the  woman  to  pro- 
cure his  discharge,  cannot  have  the  marriage  avoided  on  the  ground  of 
duress,  upon  discovering  that  he  could  not  have  been  convicted  of  the 
seduction:  Marvin  v.  Marvin,  52  Ark.  425,  20  Am.  St.  Rep.  191.  See, 
also,  Shoro  v.  Shore,  60  Vt.  268,  6  Am.  St.  Rep.  118;  Hawkins  v.  Haw- 
kins, 142  Ala.  571,  110  Am.  St.  Rep.  53. 


HORTON  V.  BARTO. 

[57  Wash.  477,  107  Pac.  191.] 

DECREE  OF  DISTEIBUTION— Jurisdiction  Over  Minor  Heir. 

The  interest  of  a  minor  cannot  be  affected  by  a  decree  of  distribution, 
unless  jurisdiction  over  him  has  been  acquired  bj  service  upon  his 
general  guardian,  or  if  he  has  none,  then  by  the  appointment  of  a 
guardian  to  take  care  of  his  interests  in  the  proceeding,     (p.  1002.) 

DECREE  OF  DISTRIBUTION— Jurisdiction  of  Successor  of 
Deceased  Heir. — Upon  distribution  it  is  as  necessary  to  acquire  juris- 
diction over  an  heir  or  devisee  of  a  deceased  heir  or  devisee  of  the 
person  whose  estate  is  being  distributed,  as  it  is  over  such  deceased 
heir  or  devisee  if  he  wer«  alive,     (p.  1003.) 

PROBATE  OF  WILL — Notice  to  Purchasers. — The  interests  of 
all  who  successively  acquire  title  by  inheritance  or  will  from  a  de- 
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ceased  record  owner  must  be  noticed  by  purchasers  of  the  land.  (p. 
1004.) 

PROBATE  OF  WILL. — The  Failure  to  Record  a  Will  in  accord- 
ance with  the  statute  requiring  a  copy  to  be  recorded  in  the  office 
of  the  auditor  of  each  county  in  which  devised  land  is  situated  does 
not  relieve  a  purchaser  from  taking  notice  of  the  interest  of  a  minor 
devisee  named  therein  when  the  will  has  been  duly  probated  in  the 
county  in  which  the  land  is  situated,     (p.  1005.) 

PROBATE  OF  WILL — Conclusiveness  and  Avoidance. — The 
probate  of  a  will  is  a  judicial  act,  and  cannot  be  avoided  or  set  aside 
save  in  the  manner  provided  by  law.  This  is  true  though  the  pro- 
bate is  in  common  form.     (p.  1005.) 

PROBATE  IN  COMMON  FORM — Conclusiveness  as  to  Due 
Execution. — The  fact  that  it  appears  on  the  face  of  a  will  that  the 
person  signing  the  testator's  name  did  not  follow  the  statute  does  not 
render  its  probate  in  common  form  subject  to  attack  after  the  time 
limited  therefor  by  law.     (p.  1005.) 

PROBATE  IN  COMMON  FORM — Conclusiveness  and  Effect. — 
Probate  in  common  form,  equally  with  probate  in  solemn  form,  be- 
comes conclusive  upon  the  expiration  of  the  time  fixed  by  statute  for 
contesting  it.     (p.  1005.) 

PROBATE  OF  WILL — Time  Limited  for  Contest. — Under  the 
Washington  statutes  all  contests  based  upon  any  cause  affecting  the 
validity  of  a  will  must  be  commenced  within  one  year  after  probate, 
save  as  to  persons  under  disability,     (p.  1006.) 

Blaine,  Tucker  &  Hyland,  for  the  appellants. 

S.  D.  King  and  Todd,  "Wilson  &  Thorgrimson,  for  the  re- 
spondent. 

^''8  PARKER,  J.  By  this  suit  the  plaintiff  seeks  to  have 
his  ward,  Edward  Collins,  adjudged  the  owner  of  an  un- 
divided one-fourth  interest  in  certain  lands  in  King  county, 
and  also  to  have  the  same  partitioned.  Upon  the  trial  it  was 
agreed  between  counsel  for  all  parties  that  the  cause  should 
be  first  tried  upon  the  question  of  the  title  of  the  respective 
parties  to  the  lands  involved,  and  that  partition  proceedings^ 
should  await  a  final  determination  of  the  cause  upon  the 
question  of  title.  The  trial  of  the  cause  before  the  court 
upon  the  question  of  title  resulted  in  a  decree  favorable  ta 
plaintiff.     The  defendants  Barto  and  wife  have  appealed. 

In  1876  Dinah  Sour  died  intestate,  in  King  county.  She 
was  then  the  owner  of  the  lands  here  in  controversy,  the  same 
being  her  separate  property.  This  is  the  common  source  of 
title  of  all  the  parties  to  this  suit.  She  left  sur\dving  her,  as 
her  only  heirs  at  law,  her  two  children,  Stephen  Collins  and 
Lucinda  Gordon,  each  of  whom  took  by  inheritance  an  un- 
divided one-half  of  the  property  left  by  their  mother.  In 
1882  Stephen  Collins  died  intestate,  leaving  as  his  only  heirs 
at  law  his  widow  Annie  (or  Anna),  and  their  son  William  H. 
Collins,  each  of  whom  took  by  inheritance  an  undivided  one- 
half  "*'"  of  the  property  left  by  Stephen  Collins.  This  re- 
sulted in  Annie  Collins  becoming  the  owner  of  an  undivided 
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one-fourth  of  all  the  property  left  by  Dinah  Sour,  the  mother 
of  her  husband,  unless  her  husband  had  theretofore  been  de- 
vested of  title  to  certain  portions  thereof,  including  the  lands 
here  involved,  by  an  alleged  parol  partition  which  we  will 
notice  later. 

On  June  15,  1886,  Annie  Collins  gave  birth  to  another  son, 
who  was  then  named  Edward  Sweeney  Collins.  He  also  ap- 
pears to  have  been  known  as  Ned  S.  Clalendon  (or  Clendon), 
but  has  generally  been  known  as  Ned  S.  Collins.  There  is, 
however,  no  question  as  to  his  identity.  He  is  the  ward  in 
whose  behalf  this  suit  was  instituted.  In  May,  1894,  Annie 
Collins  died,  leaving  as  her  only  heirs  at  law  her  two  sons, 
William  H.  Collins  and  Edward  Collins.  She  had  not  dis- 
posed of  any  of  her  interest  in  the  property  left  her  by  her 
husband.  She  left  a  will  by  which  she  devised  unto  her  son 
AVilliam  H.  Collins  the  sum  of  five  dollars,  and  devised  unto 
her  son  Ned  S.  Collins  (Edward  Collins),  the  residue  of  her 
estate ;  and  provided  for  the  settlement  of  her  estate  by  her 
executor  without  intervention  of  the  superior  court,  except 
to  admit  her  will  to  probate.  It  is  not  suggested  here  that 
the  five-dollar  bequest  to  William  H.  Collins  is  now  a  charge 
upon  the  land  involved.  The  will  M'as  duly  admitted  to  pro- 
bate in  the  superior  court  for  King  county  on  June  8,  1894. 
No  further  court  proceedings  were  had  in  the  administration 
of  the  estate  of  Annie  Collins. 

In  1891  letters  of  administration  were  granted  by  the  su- 
perior court  for  King  county  upon  the  estate  of  Dinah  Sour, 
who  had  died  in  1876.  On  June  14,  1899,  the  superior  court 
for  King  county  rendered  a  final  decree  of  distribution  in 
the  matter  of  the  estate  of  Dinah  Sour.  This,  it  will  be  no- 
ticed, was  long  after  the  death  of  Stephen  Collins,  her  son, 
and  long  after  the  death  of  Annie  Collins,  his  wife,  and  also 
long  before  Edward  Collins,  second  son  of  Annie  Collins, 
became  of  age,  he  being  then  only  thirteen  years  old.  This 
^■**^  decree  purported  to  distribute  the  whole  of  the  estate  of 
Dinah  Sour  to  William  H.  Collins,  son  of  Stephen  and  Annie 
Collins,  both  deceased,  and  James  Fares,  adopted  son  of 
Lucinda  Gordon,  deceased.  It  was  rendered,  evidently,  upon 
the  theory  that  the  court  had  jurisdiction  to  determine  who 
were  entitled  to  the  property  as  heirs  of  the  deceased  heirs  of 
Dinah  Sour,  the  heirs  of  Dinah  Sour  (William  H.  Collins 
and  Lucinda  Gordon)  having  died  after  the  death  of  Dinah 
Sour  and  before  distribution.  AVhile  this  decree  recites  that 
due  notice  was  given  of  the  hearing  as  required  by  law,  it  is 
conceded  that,  at  the  time  of  the  distribution,  Ed^v'ard  Collins 
had  no  general  guardian,  and  that  no  guardian  was  ap- 
pointed to  appear  for  him  to  take  care  of  his  interest  upon 
that  hearing.  Barto  and  wife  claim  title  as  successors  in 
interest  of  James  Fares  and  William  II.  Collins. 
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It  is  contended  by  learned  counsel  for  appellants  that  the 
decree  of  distribution  in  the  estate  of  Dinah  Sour  is  a  final 
determination  of  who  were  entitled  to  the  property  left  by 
her,  and  that  Edward  Collins  is  bound  by  that  decree.  Pass- 
ing the  question  of  the  power  of  the  court  in  that  proceeding 
to  determine  any  person's  rights  other  than  the  rights  of 
the  heirs  of  Dinah  Sour  (Stephen  Collins  and  Lucinda  Gor- 
don), in  view  of  the  fact  it  was  her  estate  that  was  being  ad- 
ministered and  distributed  and  not  the  estate  of  her  deceased 
heirs,  let  us  inquire  as  to  whether  or  not  the  court  had  juris- 
diction over  the  minor,  Edward  Collins.  The  matter  of  ac- 
quiring jurisdiction  upon  distribution  of  an  estate  of  de- 
ceased persons  is  provided  for  by  section  1589  of  Remington 
and  Ballinger's  Code  as  follows:  "The  decree  may  be  made 
on  the  application  of  the  executor  or  administrator,  or  of 
any  person  interested  in  the  estate,  and  shall  only  be  made 
after  notice  has  been  given  in  the  manner  required  in  re- 
gard to  an  application  for  the  sale  of  land  by  an  executor 
or  administrator.  The  court  may  order  such  further  notice 
to  be  given  as  it  may  deem  proper." 

Turning  to  the  sections  relating  to  the  manner  of  acquiring 
jurisdiction,  upon  an  application  to  sell  real  estate,  we  find 
^^^  the  following:  Section  1499  provides  that,  upon  filing 
of  the  application,  the  court  shall  "make  an  order  directing 
all  persons  interested  to  appear  at  a  time  and  place  speci- 
fied, ....  to  show  cause  why  an  order  shall  not  be  granted, 
....  to  sell  .  .  .  ."  etc. 

Section  1500  provides:  "A  copy  of  such  order  to  show 
cause  shall  be  personally  served  on  all  persons  interested  in 
the  estate  at  least  ten  days  before  the  time  appointed  for  the 
hearing  of  the  petition,  or  shall  be  published  at  least  four  suc- 
cessive weeks  in  such  newspaper  as  the  court  shall  order 

Section  1502  provides:  "If  any  of  the  devisees  or  heirs  of 
the  deceased  are  minors,  and  have  a  general  guardian  in  the 
county,  the  copy  of  the  order  shall  be  served  on  the  guardian. 
If  they  have  no  such  guardian,  the  court  shall,  before  pro- 
ceeding to  act  on  the  petition,  appoint  some  disinterested  per- 
son their  guardian  for  the  sole  purpose  of  appearing  for 
them,  and  taking  care  of  their  interests  in  the  proceedings." 

In  the  case  of  Ball  v.  Clothier,  34  Wash.  299,  75  Pac. 
1099,  this  court  held  that  the  superior  court  was  without 
jurisdiction  to  order  a  sale  so  as  to  devest  a  minor  of  his 
interest  in  the  land,  unless  jurisdiction  over  the  minor  was 
acquired  as  provided  by  section  1052.  These  statutory  pro- 
visions, and  the  construction  placed  upon  them,  render  it 
plain  that  the  interest  of  a  minor  cannot  be  affected  by  a  de- 
cree of  distribution  unless  jurisdiction  over  the  minor  has 
been  acquired  by  service  upon  his  general  guardian,  or  if 
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he  has  no  such  guardian,  then  by  the  appointment  of  a  guar- 
dian to  take  care  of  his  interests  in  the  proceeding.  We  have 
seen  that  Edward  Collins  had  no  general  guardian,  nor  was 
any  guardian  appointed  to  represent  him  at  the  time  of  ren- 
dering of  the  decree  of  distribution  of  the  estate  of  Dinah 
Sour.  In  view  of  the  fact  that  Edward  Collins  did  not  inherit 
from  Dinah  Sour,  was  it  necessary  that  the  court  acquire  juris- 
diction over  him  in  the  manner  provided  by  these  sections 
'*'*2  of  the  statute?  We  think  it  was.  Assuming  that  the 
court  had  jurisdiction  over  the  estate  of  Dinah  Sour,  and 
that  the  decree  was  rendered  upon  due  publication  of  an  or- 
der to  show  cause,  it  no  doubt  would  have  become  finad  as  to 
Stephen  Collins,  the  son  and  heir  of  Dinah  Sour,  he  being  of 
full  age,  had  he  then  been  alive:  In  re  Ostlund's  Estate,  57 
Wash.  859,  106  Pae.  1116.  However,  upon  distribution  it  is 
as  necessary  to  acquire  jurisdiction  over  an  heir  or  devisee 
of  a  deceased  heir  or  devisee  of  the  person  whose  estate  is 
being  distributed,  as  it  is  over  such  deceased  heir  or  devisee  if 
he  were  alive.  Of  course,  we  have  reference  only  to  deceased 
heirs  or  devisees  who  die  after  the  death  o5  the  person  whose 
estate  is  being  distributed:  18  Cyc.  646;  2  Woerner's  Ameri- 
can Law  of  Administration,  2d  ed.,  sec.  561 ;  Distributees  of 
Hall  V.  Andrews,  17  Ala.  40 ;  Morris  v.  Virden,  57  Ark.  232, 
21  S.  W.  223. 

Upon  the  same  principle  we  think  it  was  necessary  to  ac- 
quire jurisdiction  over  the  minor  Edward  Collins,  who  took 
title  as  an  heir  and  devisee  of  his  mother  Annie  Collins,  de- 
ceased, who  took  title  as  the  widow  of  Stephen  Collins,  de- 
ceased, who  took  title  as  an  heir  of  his  mother,  Dinah  Sour, 
deceased,  w^hose  estate  was  attempted  to  be  distributed.  We 
are  of  the  opinion  that  the  decree  was  not  a  conclusive  ad- 
judication upon  the  rights  of  Edward  Collins.  We  do  not 
want  to  be  understood  as  expressing  any  opinion  upon  the 
power  of  the  superior  court,  in  decreeing  distribution  of  an 
estate  of  a  deceased  person,  to  determine  the  respective  rights 
of  heirs  or  devisees,  among  themselves,  of  deceased  heirs  or 
devisees  of  a  deceased  person  whose  estate  is  being  distributed. 
The  fact  that  the  court  in  no  event  had  jurisdiction  over  Ed- 
ward Collins  is  sufficient  ground  for  our  holding  that  this 
decree  of  distribution  is  not  conclusive  upon  his  rights.  He 
was  entitled  to  be  heard  upon  the  question  of  the  interest 
inherited  by  Stephen  Collins,  his  mother's  deceased  husband, 
from  Dinah  Sour.  And  if  the  court  had  jurisdiction,  as  it 
assumed  to  have,  in  the  distribution  of  Dinah  Sour's  estate, 
483  QYgj.  ^\^Q  devolution  of  this  property  beyond  the  deter- 
mination of  who  her  heirs  were  and  the  determination  of 
what  their  respective  interests  were  at  the  time  of  her  death, 
then  Edward  Collins  had  a  riglit  to  be  heard  upon  the  ques- 
tion of  his  mother's  rights  as  the  widow  and  successor  in 
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interest  of  her  deceased  husband,  Stephen  Collins,  and  also 
upon  the  question  of  his  own  right  as  an  heir  and  devisee 
of  his  deceased  mother. 

Appellants  claim  to  be  purchasers  of  the  land  for  full 
value  and  without  notice  of  the  rights  of  Edward  Collins, 
Their  counsel  contend  that  the  interest  of  Edward  Collins  is 
not  within  the  record  chain  of  title,  and  therefore  appellants 
were  not  required  to  take  notice  of  his  interest.  It  is  argued, 
in  substance,  that  since  the  name  of  Edward  Collins  does  not 
appear  in  some  instrument  on  record  in  the  auditor's  office, 
indicating  his  interest  in  the  land,  purchasers  are  therefore 
not  required  to  take  notice  of  such  interest.  The  case  of 
Attebery  v.  O'Neil,  42  Wash.  487,  85  Pac.  270,  is  cited  by 
counsel  in  support  of  this  contention.  In  that  case,  prior  to 
the  death  of  the  wife,  the  husband  had  acquired  an  equitable 
interest  in  land  which  presumably  belonged  to  the  community. 
The  legal  title  to  the  land  was  conveyed  to  the  husband  after 
the  death  of  the  wife.  This  was  the  first  record  evidence  of 
the  husband's  title,  there  being  nothing  of  record  showing  the 
equitable  interest  acquired  before  the  wife's  death.  It  was 
held  in  that  case  that  a  subsequent  mortgagee,  who  had  be- 
come such  in  good  faith  by  a  mortgage  executed  to  him  upon 
the  land  by  the  husband  and  his  second  wife,  was  not  bound 
to  take  notice  of  the  possible  interest  of  the  heirs  of  the  first 
wife.  This  was  but  the  application  of  the  general  rule  recog- 
nized by  this  court  in  the  case  of  Sengfelder  v.  Hill,  21  Wash. 
371,  58  Pac.  250,  to  the  effect  that  an  equitable  title  of  which 
a  purchaser  had  no  notice  will  not  be  allowed  to  prevail  over 
a  legal  title  purchased  by  him  in  good  faith.  The  title  of 
Edward  Collins  in  this  land  is  not  merely  equitable  but  purely 
legal.  And  while  his  name  does  not  appear  '**"*  in  the  re- 
corded chain  of  title  in  the  auditor's  office,  that  of  Dinah 
Sour,  the  source  from  which  he  acqviired  his  title  by  inheri- 
tance and  will,  does  appear  in  the  record  chain  of  title.  We 
think  it  is  elementary  that  the  interests  of  all  who  succes- 
sively acquire  title  by  inheritance  or  will  from  a  deceased 
record  owner  must  be  noticed  by  purchasers  of  the  land.  The 
legal  title  to  their  respective  interests  in  this  land  was  ac- 
quired by  Stephen  Collins,  Annie  Collins,  and  Edward  Collins 
in  succession,  each  immediately  upon  the  death  of  his  or  her 
respective  predecessor  in  interest:  Remington  and  Ballinger's. 
Code,  sec.  1366 ;  Griffin  v.  Warburton,  23  Wash.  231,  62  Pac. 
765 ;  Anrud  v.  Scandinavian-American  Bank,  27  Wash.  16,  67 
Pac.  364. 

Our  attention  is  called  to  several  sections  of  the  recording 
statutes.  We  need  notice  only  section  1306  of  Remington 
and  Ballinger's  Code,  which  provides:  "In  all  cases  where 
lands  devised  by  last  will  are  situated  in  different  counties^ 
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a  copy  of  such  will  shall  be  recorded  in  the  county  auditor's 
office  in  each  county  within  six  months  after  probate." 

There  does  not  appear  to  be  any  provision  of  our  laws  de- 
claring the  effect  of  a  failure  to  so  record  the  will  upon  the 
interest  of  a  devisee  named  therein.  Whatever  the  purpose 
of  this  recording  provision  may  be,  we  are  of  the  opinion 
that  the  failure  to  so  record  the  will  does  not  relieve  a  pur- 
chaser from  taking  notice  of  the  interest  of  a  minor  devisee 
named  therein,  when  the  will  has  been  duly  probated  in  the 
superior  court  of  the  county  in  which  the  land  is  situated, 
assuming,  of  course,  that  the  testator's  title  is  of  such  nature 
that  a  purchaser  would  be  required  to  notice  it. 

It  is  contended  that  the  will  of  Annie  Collins  is  void  be- 
cause of  a  failure  to  comply  in  its  execution  with  section  1321 
of  Remington  and  Ballinger's  Code,  which  provides:  "Every 
person  who  shall  sign  the  testator's  or  testatrix's  name  to 
any  will  by  his  or  her  direction  shall  subscribe  his  own  name 
as  a  witness  to  such  will,  and  state  that  he  subscribed  the 
testator's  name  at  his  request." 

^^^  It  is  argued  that  the  will  upon  its  face  bears  evidence 
of  having  the  name  of  the  testator  subscribed  thereto  by  some 
person  other  than  herself,  and  hence  there  should  have  been 
indorsed  thereon  a  statement  by  the  person  so  subscribing 
the  testator's  name,  as  provided  by  this  section.  We  regard 
this  contention  as  presenting  only  a  question  which  was  be- 
fore the  court  upon  the  probating  of  the  will,  and  which 
might  have  been  again  presented  to  the  court  within  the  year 
allowed  for  contesting  the  will:  Remington  and  Ballinger's 
Code,  sec.  1307.  The  probating  of  a  will  is  a  judicial  act,  and 
as  such  it  cannot  be  avoided  or  set  aside  save  in  the  manner 
provided  by  law:  1  Woerner's  American  Law  of  Administra- 
tion, 2d  ed.,  sec.  227 ;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
132;  note  in  21  L.  R.  A.  682  (Sly  v.  Hunt,  159  Mass.  151,  38 
Am.  St.  Rep.  403,  34  N.  E.  187)  ;  1  Ross'  Probate  Law  and 
Practice,  sec.  192;  State  v.  McGlynn,  20  Cal.  233,  81  Am. 
Dec.  118.  And  this  is  true  even  though  the  probate  be  in 
common  form  as  it  is  under  our  law:  London  v.  Wilming- 
ton etc.  R.  Co.,  88  N.  C.  584;  Petty  v.  Ducker,  51  Ark.  281, 
11  S.  W.  2.  Apparently  the  only  difference  between  the 
finality  of  probate  in  solemn  form  and  probate  in  common 
form  is  as  to  the  time  when  the  probate  becomes  conclusive. 
Probate  in  solemn  form  becomes  conclusive  upon  rendering 
the  decree  to  that  effect,  because  it  is  upon  notice  to  all  who 
are.  interested.  Probate  in  common  form  becomes  equally 
conclusive  upon  the  expiration  of  the  time  fixed  by  the  stat- 
ute for  contesting  the  will  after  its  probate,  except  as  to  cer- 
tain persons  under  disability.  The  sections  of  Remington 
and  Ballinger's  Code  providiilg  for  such  contest  and  limit- 
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ing  the  time  within  which  it  may  be  commenced  are  the  fol- 
lowing : 

"Section  1307.  If  any  person  interested  in  any  will  shall 
appear  within  one  year  after  the  probate  or  rejection  there- 
of, and,  by  petition  to  the  superior  court  having  jurisdic- 
tion, contests  the  validity  of  said  will,  or  pray  to  have  the  will 
proven  which  has  been  rejected,  he  shall  file  a  petition  con- 
taining his  objections  and  exceptions  to  said  will,  or  to  the 
rejection  thereof.  Issue  shall  be  made  up,  tried  and  deter- 
mined '^^^  in  said  court  respecting  the  competency  of  the 
deceased  to  make  last  will  and  testament,  or  respecting  the 
execution  by  the  deceased  of  such  last  will  and  testament 
under  restraint  or  undue  influence  or  fraudulent  representa- 
tion, or  for  any  other  cause  affecting  the  validity  of  such 
will." 

"Section  1309.  If  no  person  shall  appear  within  the  time 
aforesaid,  the  probate  or  rejection  of  such  will  shall  be  bind- 
ing, save  to  infants,  married  women,  persons  absent  from  the 
United  States,  or  of  unsound  mind,  a  period  of  one  year  af- 
ter their  respective  disabilities  are  removed." 

It  is  contended  that  the  concluding  words  of  section  1307, 
"or  for  any  other  cause  affecting  the  validity  of  such  will," 
under  the  rule  of  ejusdem  generis,  are  limited  to  causes  of 
contest  similar  in  kind  to  those  specifically  enumerated  in  the 
section,  and  do  not  include  such  defect  as  is  here  relied  upon 
to  avoid  this  will ;  and  it  is  argued  that  such  cause  for  avoid- 
ing the  will  is  not  within  the  one  year  limitation.  "We  are  of 
the  opinion,  however,  that  in  view  of  the  language  of  section 
1309,  and  the  fact  that  we  have  no  provision  for  the  contest 
of  will  other  than  section  1307,  the  law  is  that  all  contests, 
based  upon  any  cause  affecting  the  validity  of  the  will  must 
be  commenced  within  one  year  after  probate,  and  if  not  so 
commenced,  the  probate  becomes  a  final  adjudication  as  to  the 
validity  of  the  will,  binding  upon  the  whole  world,  save  as 
to  the  persons  under  disability  mentioned  in  section  1309. 
This  will  having  been  duly  probated  and  remaining  uncon- 
tested for  over  fifteen  years,  its  validity  is  now  beyond  ques- 
tion, save  as  the  right  of  contest  may  exist  in  persons  under 
disability. 

It  is  contended  that  there  was  a  voluntary  parol  parti- 
tion of  the  property  left  by  Dinah  Sour,  between  her  children, 
Stephen  Collins  and  Lucinda  Gordon,  prior  to  the  death  of 
Stephen  Collins  in  1882,  by  which  he  parted  with  his  interest 
in  the  land  here  involved.  There  is  some  evidence  in  the  rec- 
ord tending  to  show  that  they  contemplated  dividing  the 
land  left  by  their  mother,  but  it  is  wholly  insufficient  to  sup- 
port the  conclusion  that  such  partition  was  ever  consum- 
mated. ^*''  Besides,  it  is  evident  the  successors  in  interest  of 
Stephen  Collins  and  Lucinda  Gordon  have  never  relied  upon 
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any  such  partition,  which  is  alleged  to  have  been  made  nearly 
thirty  years  ago. 

Appellants  make  some  contention  against  the  right  of  plain- 
tiff to  partition  because  of  the  latter 's  alleged  failure  to  bring 
into  the  cause  all  of  the  common  property.  The  questions 
which  may  arise  upon  the  partition  are  not  before  us.  So 
far  as  this  appeal  is  concerned,  it  is  only  from  a  decree  de- 
termining the  question  of  the  title  of  the  respective  parties. 
Other  contentions  of  appellants  are  without  merit,  and  are 
not  such  as  require  discussion. 

We  find  no  error  in  the  record.  The  judgment  of  the  su- 
perior court  is  affirmed. 

Kudkin,  C.  J.,  Dunbar,  Crow  and  Mount,  J.,  concur. 


A  Decree  of  a  Court  Acting  Within  Its  Jurisdiction  Admitting  a  Will 
to  probate  is  ordinarily  conclusive  on  all  persons  interested,  unless 
set  aside  in  the  manner  and  within  the  time  prescribed  by  law.  The 
judgment  is  in  rem,  and  is  binding  upon  all  the  world:  Cohen  v.  Her- 
bert, 205  Mo.  537,  120  Am.  St.  Eep.  772;  State  v.  District  Court,  34 
Mont.  96,  115  Am.  St.  Rep.  510;  Brown  v.  Brown,  71  Neb.  200,  115 
Am.  St.  Rep.  568;  Tracy  v.  Muir,  151  Cal.  363,  121  Am.  St.  Rep.  117; 
Kemmerer  v.  Kemmerer,  233  111.  327,  122  Am.  St.  Eep.  169;  Will  of 
Oardis,  135  Wis.  457,  128  Am.  St.  Eep.  1033.  As  to  the  modification 
of  this  rule  where  the  court  acts  without  jurisdiction  in  probating  a 
will,  see  Estate  of  Sullivan,  40  Wash.  202,  111  Am.  St.  Rep.  895 j  Mer- 
rill Trust  Co.  V.  Hartford,  104  Me.  566,  129  Am.  St.  Eep.  415. 
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[57  Wash.  533,  107  Pae.  349,  832.] 

TIDE  IiAI4DS — What  are. — Tide  Lands  Proper  lie  between  the 
lines  of  ordinary  high  tide  and  mean  low  tide.     (p.  1008.) 

TIDE  LANDS. — Submerged  Lands  Below  the  Line  of  mean  low 
tide  are  not  tide  lands,     (p.  1010.) 

TIDE  LANIiS — Construction  of  Statute. — There  is  no  conflict 
between  sections  6641  and  6744  of  Remington  and  Ballinger's  Code. 
The  first  defines  tide  and  shore  lands,  while  the  second  provides  for 
their  sale  and  lease,     (p.  1010.) 

BOUNDARIES— Strict  Construction  in  Favor  of  State. — Every 
grant  of  a  sovereign  state  is  construed  most  strongly  against  the  gran- 
tee. And  if  the  law  or  the  state  deed  fixes  no  limit  to  a  grant,  it  is 
the  duty  of  courts  to  fix  the  narrowest  limit  that  will  reasonably 
satisfy  the  terms  of  the  grant,     (p.  1011.) 

TIDE  LANDS — Boundaries.— A  State  Deed  of  All  Tide  Lands 
situate  in  front  of,  adjacent  to,  or  abutting  upon  certain  portions  of 
the  government  meander  line  particularly  described  in  the  deed,  ex- 
tends only  to  the  line  of  mean  low  tide.     (p.  1011.) 

Attorney  General  and  T.  W.  Hammond,  for  the  appellants. 

Troy  &  Sturdevant  and  Hadley,  Hadley  &  Abbott,  for  the 
respondents. 
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«'"*  RUDKIX,  C.  J.  On  the  twenty-fourth  day  of  Octo- 
ber, 1907,  Myron  T.  Heuston,  J.  S.  Ferguson,  Louise  Heuston, 
Ida  Peters,  M.  A.  Riley,  Herman  Martin  and  Edward  F.  Fay 
filed  in  the  office  of  the  commissioner  of  public  lands  of  this 
state  their  several  applications  to  purchase  certain  tide  lands 
of  the  second  class  in  Skagit  county  as  oyster  lands.  Notice 
of  the  applications  was  published  as  prescribed  by  law,  and 
within  the  time  limited  by  law  the  Lake  Whatcom  Logging 
Company,  the  Pearl  Oyster  Company,  thB  Oyster  Creek  Oys- 
ter Company,  and  one  J.  J.  Cryderman  protested  against 
the  allowance  of  the  applications,  claiming  that  the  tide  lands 
applied  for  had  theretofore  been  conveyed  by  the  state  to 
Crj^derman  and  others.  A  hearing  was  thereafter  had  on 
the  applications  and  the  protests  before  the  board  of  state 
land  commissioners.  The  board  found  that  the  lands  applied 
for  were  below  the  line  of  mean  low  tide,  and  granted  the 
applications.  From  this  order  an  appeal  was  taken  to  the 
superior  court  of  Skagit  county,  and  from  the  judgment  of 
that  court  reversing  the  order  or  decision  of  the  board  of 
state  land  commissioners,  the  present  appeal  is  prosecuted. 

Prior  to  the  filing  of  the  applications  to  purchase  the  oyster 
lands,  the  state  had  conveyed  to  Cryderman  and  others  all 
tide  lands  of  the  second  class  owned  by  the  state  situate  in 
front  of,  adjacent  to,  or  abutting  upon  certain  portions  of 
the  government  meander  line  particularly  described  in  the 
state  deeds.  The  lands  applied  for  by  the  appellants  are 
situate  in  front  of,  and  adjacent  to,  the  meander  line  thus 
described,  but  below  the  line  of  mean  low  tide.  On  the  fore- 
going facts  the  appellants  contend  that  the  lands  below  mean 
535  iQ^y  ^i(^Q  gj.g  subject  to  sale  as  oyster  lands,  while  the  re- 
spondents contend  that  such  lands  are  included  within  their 
deeds;  but,  if  not  so  included,  are  not  subject  to  sale  as  oy-ster 
lands  or  otherwise.  The  case  thus  presented  calls  for  a  con- 
sideration and  construction  of  the  laws  of  this  state  relating 
to  the  classification  and  sale  of  tide  lands. 

In  the  absence  of  legislative  definition  or  judicial  decision, 
one's  first  conception  of  tide  lands  would  be  the  body  of 
land  covered  and  uncovered  by  the  flow  and  ebb  of  the  ordi- 
nary tides.  Lands  above  the  line  of  high  tide  are  not  tide 
lands,  nor  are  lands  entirely  submerged  or  covered  by  water. 
When  a  stream  or  other  body  of  water  forms  a  boundary  line, 
whether  the  boundary  be  high  or  low  water  mark,  the  law 
accepts  the  mean  and  not  the  extreme,  so  that  tide  lands 
proper  lie  between  the  lines  of  ordinary  high  tide  and  mean 
low  tide.  This  has  been  the  judicial  construction  of  the  term 
"tide  lands":  People  v.  Davidson,  30  Cal.  379;  Andrus  v. 
Knott,  12  Or.  501,  8  Pac.  763;  Walker  v.  State  Harbor 
Commrs.,  17  Wall.  648,  21  L.  ed.  744.  Such  also  was  the 
view  of  this  court  in  the  case  of  State  v,  Forrest,  11  Wash. 
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227,  39  Pac.  684,  wliich  will  be  referred  to  later  in  this 
opinion. 

The  first  act  of  the  state  legislature,  relating  to  the  subject 
of  tide  lands,  was  the  act  of  March  26,  1890,  Laws  of  1889-90, 
page  431.  Section  4  of  the  act  classified  tide  lands  with  refer- 
ence  to  their  location  and  condition,  but  did  not  attempt  to 
otherwise  describe  or  define  them.  That  duty  devolved  upon 
this  court  in  a  measure  in  the  case  of  State  v.  Forrest,  11 
Wash.  227,  39  Pac.  684.  It  was  there  held  that  tide  lands 
of  the  first  class  extended  beyond  or  below  the  line  of  mean 
high  tide  to  the  inner  harbor  line.  This  was  admittedly  a 
forced  construction  of  the  tide  land  act  to  avoid  the  public 
inconvenience  and  mischievous  consequences  that  would  result 
from  leaving  "an  irregular  uncertain  strip  lying  between 
the  low  tide  line  and  the  inner  harbor  line."  This  ^^^  is 
apparent  from  the  opinion  in  the  case,  and  especially  the  clos- 
ing paragraph,  which  reads  as  follows:  "The  argument  and 
contentions  of  the  relators,  which  we  have  largely  set  forth 
herein,  should  be  sustained,  even  though  the  term  in  ques- 
tion must  receive  a  different  and  more  limited  meaning  as 
to  tide  lands  of  the  third  class.  We  are  of  the  opinion  that 
said  act  as  to  tide  lands  of  the  first  class,  when  construed  in 
the  light  of  the  policy  of  the  state  with  reference  to  its  har- 
bors, is  capable  of  being,  and  should  be,  construed  as  if  it 
had  incorporated  therein  a  proviso  to  the  effect  that  as  to 
tide  lands  of  the  first  class  the  same  should  extend  to  the 
inner  harbor  line,  and  that  by  the  establishment  of  harbor 
reserves  the  line  of  low  tide  is  arbitrarily  fixed  as  coincident 
with  the  inner  harbor  line,  and  that  all  lands  lying  within 
such  inner  harbor  line  and  the  high  tide  line  were  fairly 
designated  as  intervening  tide  lands.  This  contention  will 
harmonize  said  act  with  the  constitution,  and  will  be  conso- 
nant with  the  policy  of  the  state  as  to  preserving  and  improv- 
ing its  harbors,  ....  and  will  establish  an  orderly  and  uni- 
form plan  and  system  of  dealing  with  these  lands;  and  the 
other  construction  would  create  infinite  confusion  and  dis- 
order." 

That  case  was  decided  February  19,  1895,  and  within  less 
than  a  month  thereafter  the  legislature  passed  the  act  of 
March  26,  1895,  Laws  of  1895,  page  527,  section  1  of  which 
defined  tide  lands  in  almost  the  exact  language  of  this  courts 
That  section  reads  as  follows:  "That  for  the  purpose  of  this 
act  all  lands  belonging  to  and  under  the  control  of  the  state 
shall  be  divided  into  the  following  classes:  ....  (2)  Tide 
lands :  All  lands  over  which  the  tide  ebbs  and  flows  from  the 
line  of  ordinary  high  tide  to  the  line  of  mean  low  tide,  except 
in  front  of  cities  where  harbor  lines  have  been  established 
or  may  hereafter  be  established,  where  such  tide  lands  shall 
be  those  lying  between  the  line  of  ordinary  high  tide  and 
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the  inner  harbor  line,  and  excepting  oyster  lands ' ' :  Reming- 
ton and  Ballinger's  Code,  sec.  6641. 

The  above  section  was  re-enacted  as  section  4  of  the  act  of 
March  19,  1897,  Laws  of  1897,  page  230,  under  which  the 
tide  lands  claimed  by  the  respondents  were  sold  and  con- 
veyed. If  the  deeds  under  which  the  respondents  claim  are 
limited  ^^"^  and  confined  to  tide  lands  as  thus  defined,  it 
seems  too  plain  to  admit  of  argument  or  discussion  that  noth- 
ing passed  by  the  deeds  beyond  the  line  of  mean  low  tide. 
The  respondents  contend,  however,  that  when  section  4  is  con- 
strued in  connection  with  section  39  of  the  same  act,  it  be- 
comes apparent  that  the  legislature  intended  to  make  plenary 
provision  for  the  sale  and  disposal  of  all  of  its  tide  lands, 
whether  above  or  below  mean  low  tide. 

Section  39  reads  as  follows: 

"The  tide  and  shore  lands  of  the  state  of  "Washington, 
which  are  not  reserved  from  sale  by  the  constitution  and  laws 
of  the  state,  shall  be  divided  into  two  classes: 

"(1)  Tide  and  shore  lands  of  the  first  class,  which  shall 
comprise  all  tide  and  shore  lands  within  or  in  front  of  the 
limits  of  any  incorporated  city  or  town,  or  within  two  miles 
thereof  on  either  side,  including  submerged  lands  lying  be- 
tween the  line  of  mean  low  tide  and  the  inner  harbor  line, 
wherever  harbor  lines  have  been  established  or  shall  be  estab- 
lished. 

"  (2)  All  tide  and  shore  lands  in  the  state  not  included  in 
the  above  class  shall  be  known  as  second  class  tide  and  shore 
lands,  and  shall  be  leased  and  sold  as  in  the  manner  provided 
in  this  act":  Remington  and  Ballinger's  Code,  sec.  6744. 

We  see  no  conflict  between  these  two  sections.  The  first 
defines  tide  and  shore  lands,  while  the  second  provides  for 
their  sale  and  lease.  Tide  lands,  within  the  purview  of  sec- 
tion 39,  are  the  tide  lands  defined  in  section  4.  Indeed,  if 
section  4  did  not  exist  at  all,  the  same  conclusion  would  fol- 
low, for,  as  already  stated,  submerged  lands  below  the  line 
of  mean  low  tide  are  not,  strictly  speaking,  tide  lands  at  all. 
Other  provisions  of  the  different  tide  land  acts  lead  to  the 
same  conclusion.  Under  the  act  of  1890,  tide  lands  were 
described  by  metes  and  bounds,  so  that  state  deeds  specifically 
described  the  lands  conveyed;  while  under  the  act  of  1897, 
such  lands  are  only  described  by  reference  to  the  government 
meander  line.  Under  the  latter  act  the  boundary  on  the 
water  side  is  not  fixed  at  all,  unless  fixed  at  the  line  of  mean 
low  tide  as  defined  by  section  4.  If  the  tide  lands  claimed 
nnH  ^y  ^|jg  respondents  are  not  bounded  or  limited  by  the  line 
of  mean  low  tide,  we  are  at  a  loss  to  know  where  the  true 
boundary  is.  Is  it  the  line  of  extreme  low  tide,  the  middle 
of  the  sound,  mid-ocean,  or  the  opposite  shore?  If  it  required 
a  forced  construction  of  the  statute  and  a  legislative  decree 
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to  extend  tide  lauds  of  the  first  class  to  the  inner  harbor  line, 
to  what  point  does  the  respondents'  title  extend,  under  a  fair 
and  reasonable  construction  of  the  law  ? 

Again,  every  grant  by  a  sovereign  state  is  construed  most 
strongly  against  the  grantee.  Nothing  passes  by  intendment 
or  implication.  And  if  the  law  or  the  state  deed  fixes  no  limit 
to  a  grant,  it  becomes  the  duty  of  the  courts  to  fix  the  nar- 
rowest limit  that  will  reasonably  satisfy  the  terms  of  the 
grant.  For  these  reasons  we  have  no  hesitation  in  saying 
that  the  tide  land  grant  to  the  respondents  and  their  pred- 
ecessors in  interest  did  not  extend  beyond  the  line  of  mean 
low  tide.  We  are  told  such  a  construction  of  the  law  at  this 
time  will  disturb  titles  and  work  irreparable  injury  to  the 
purchasers  of  tide  lands,  but  with  that  question  the  courts 
have  little  or  no  concern.  We  find  nothing  in  the  legislation 
of  this  state  to  give  color  to  the  respondents'  present  claim. 
Nor  is  the  claim  supported  by  any  prior  decision  of  this  court. 
We  have  already  referred  to  the  case  of  State  v.  Forrest,  11 
Wash.  227,  39  Pac.  684,  and  the  question  now  presented  was 
nut  involved  in  the  later  case  of  Welsh  v.  Call  vert,  34  Wash. 
250,  75  Pac.  871.  In  that  case  the  relator  attempted  to  pur- 
chase tide  lands  above  the  line  of  mean  low  tide  which  were 
confessedly  included  in  the  respondents'  deeds,  on  the  ground 
that  the  tide  land  deeds  did  not  include  oyster  lands.  This 
court  held  that  the  character  of  the  land  was  determined  by 
the  proper  officer  of  state  before  the  deed  issued,  and  that 
the  state  deed  could  not  be  collaterally  attacked.  No  ques- 
tion as  to  the  limits  of  the  respondents'  grant  was  before  the 
court  or  referred  to  in  the  opinion.  All  parties  to  the  con- 
troversy conceded  that  the  lands  applied  for  were  within  the 
grant  to  the  respondents,  and  such  was  manifestly  the  case. 
530  ]vjq  other  decision  of  this  court  has  been  cited,  and  we 
are  not  advised  that  the  administrative  officers  of  the  state 
have  placed  a  different  construction  on  the  law.  Indeed,  we 
cannot  readily  see  how  such  officers  could  be  called  upon  to 
construe  this  branch  of  the  law  at  all,  for  the  state  deed  simply 
described  the  tide  lands  by  reference  to  the  meander  line,  and 
their  limits  and  boundaries  in  other  respects  are  fixed  by 
operation  of  law,  and  not  by  any  act  of  the  department.  If, 
therefore,  the  respondents  and  others  have  been  misled,  or 
have  placed  a  different  construction  on  the  law,  it  is  perhaps 
because  it  was  to  their  interest  to  be  misled  or  to  construe 
the  law  to  their  own  advantage. 

It  is  lastly  contended  that  if  the  lands  in  controversy  are 
not  included  in  respondents'  deeds,  because  not  tide  lands  of 
the  second  class,  they  are  for  the  like  reason  not  subject  to 
sale  as  oyster  lands.  We  do  not  feel  called  upon  to  decide 
that  question  at  this  timo.  If  the  respondents  have  no  in- 
terest in,  or  claim  to,  the  lands,  they  have  no  standing  before 
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the  board  of  state  land  commissioners,  or  on  appeal  to  the 
courts.  The  question  is  solely  one  between  the  state  and  the 
appellants,  with  which  we  are  not  at  present  concerned. 

The  cases  were  all  submitted  to  the  court  below  under  a 
stipulation,  reserving  certain  questions  for  trial  and  decision 
in  the  event  the  court  should  rule  that  the  lands  applied  for 
were  not  included  in  the  deeds  under  which  the  respondents 
claim.  To  the  end  that  this  stipulation  may  be  given  effect, 
the  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Chadwick,  FuUerton,  Gose  and  Morris,  JJ.,  concur. 

ON  petition  for  rehearing. 

Per  CURIAM.  In  the  opinion  heretofore  filed  we  held 
that  the  respondents  had  no  title  to  the  tide  lands  claimed 
by  them  lying  below  the  line  of  mean  low  tide,  and  declined 
to  pass  upon  the  right  of  the  appellants  to  purchase  such 
tide  lands  ^^^  as  oyster  lands.  It  is  earnestly  insisted,  in  a 
petition  for  rehearing,  that  the  latter  question  was  properly 
before  the  court,  and  should  have  been  decided.  The  failure 
of  the  court  to  decide  the  question  thus  presented  was  not  an 
oversight,  but  a  decision  of  it  would  or  might  affect  the  rights 
of  parties  not  before  the  court  who  have  obtained  patents  from 
the  state,  and  it  would  be  an  injustice  to  them  to  decide  a 
question  of  such  magnitude  at  the  instance  of  parties  who  are 
at  best  only  trespassers  on  state  property.  The  rehearing  is 
therefore  denied. 


Land  Between  the  Lines  of  Ordinary  High  and  Low  Tides,  coverec! 
and  uncovered  successively  by  the  ebb  and  flow  thereof,  is  tide  land: 
People  V.  Kerber,  152  Cal.  731,  125  Am.  St.  Eep.  93.  The  fee  of  the 
shore  on  tide  water  between  high  and  low  water  mark  is  in  the  state  in 
trust  for  the  public:  Allen  v.  Allen,  19  R.  I.  114,  61  Am.  St.  Rep.  738. 
To  the  same  effect,  see  Miller  v.  Mendenhall,  43  Minn.  95,  19  Am.  St. 
Eep.  219;  Grey  v.  Mayor,  60  N.  J.  Eq.  385,  83  Am.  St.  Rep.  642. 

The  Title  to  Land  Covered  by  Tidal  or  other  navigable  waters  is  the 
subject  of  a  note  to  People  v.  Kirk,  53  Am.  St.  Rep.  289. 

Waters  as  Boundary  Lines  are  considered  in  the  notes  to  Allen  t. 
Weber,  27  Am.  St.  Rep.  56;  Arnold  v.  Mundy,  10  Am.  Dec.  385. 
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WHITE  V.  WHITE. 

[66  W.  Va.  79,  66  S.  E.  2.] 

APPEARANCE. — ^Acceptance  of  Notice  to  Take  Depositions, 

by  a  party  not  served  with  process,  does  not  amount  to  appearance 
in  the  suit  or  action,     (p.  1015.) 

APPEARANCE — Effect  of  Recital  of  in  Judgment. — ^Where 
there  are  a  number  of  adult  defendants,  some  served,  others  non- 
residents and  proceeded  against  by  order  of  publication,  a  judgment 
or  decree  reciting  in  general  terms  the  appearance  of  the  adult  de- 
fendants, without  naming  them,  will  be  construed  as  including  only 
the  persons  served  with  process,     (p.  1016.) 

PROCESS — Acceptance  of  Service  Outside  of  State. — Accept- 
ance generally  of  service  of  process  of  a  circuit  court,  or  of  this  court, 
by  a  nonresident  defendant  outside  the  state,  will  have  no  other  effect 
than  service  on  the  acceptor  outside  the  state,  or  order  of  publication 
duly  published  and  posted  as  provided  by  statute,     (p.  1016.) 

APPEAL — Affirmance — Nonresident  not  Served  or  Appearing. 
In  order  that  the  affirmance  here  of  a  final  decree  shall  operate  to 
deprive  an  adult  nonresident  defendant,  not  served  with  process  or 
appearing,  and  who  did  not  join  in  the  appeal,  to  a  rehearing  pur- 
suant to  sections  3816  and  3819,  Code  of  1906,  or  an  infant  defend- 
ant within  six  months  after  attaining  his  majority,  from  showing 
cause  against  the  same,  such  final  decree  must  have  been  jointly 
against  all,  and  the  parties  appealing  and  the  parties  not  appealing 
must  stand  upon  the  same  ground,  and  their  rights  be  involved  in  the 
same  question,  and  be  equally  affected  by  such  decree,  (pp.  1016, 
1017.) 

(Syllabi  by  the  court.) 

Payne  &  Payne  and  Berkeley  Minor,  Jr.,  for  the  appellants. 

Lilly  &  Shrewsbury,  for  the  appellees. 

80  MILLER,  P.  We  have  here  a  sequel  to  White  v.  White, 
64  W.  Va.  30,  60  S.  E.  885.  After  the  original  decree  of 
July  27,  1907,  which  denied  them  participation  in  the  par- 
tition decreed,  was  affirmed  here,  Hattie  (jlover  (nee  Riffe), 
a  nonresident  defendant,  proceeded  against  by  publication, 
and  her  infant  sister,  Addie  Riffe,  represented  originally  by 
guardian  ad  litem,  but  who  had  reached  her  majority,  filed 
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their  separate  petitions  and  answers  in  the  court  below,  the 
former  to  have  a  rehearing  as  provided  by  section  3816,  Code 
of  1906 ;  the  latter  proposing  pursuant  to  section  4002,  Code 
of  1906,  to  show  cause  against  said  decree,  within  six  months 
after  reaching  her  majority  as  provided  thereby.  Hattie 
Glover  also  sought  to  file  a  second  petition  for  relief  against 
said  decree,  on  the  ground  alleged  that  the  attorney  employed 
by  her.  the  husband  of  one  of  the  partitioners,  had  in  the 
interests  of  his  wife  fraudulently  failed  and  neglected  to  file 
any  answer,  or  make  an^^  defense  whatsoever  for  her  to  the 
original  bill.  From  the  decree  below,  of  July  29,  1908,  de- 
nying them  the  relief  prayed  for,  dismissing  their  petitions, 
and  refusing  to  file  their  answers,  petitioners  have  appealed. 

Appellants  proposed  to  show  by  their  answers,  contrary  to 
the  allegations  of  the  original  bill,  that  the  deed  of  James  M. 
White,  their  maternal  grandfather,  to  their  father,  John 
Riffe,  of  January  16,  1885,  for  three  hundred  and  ocventy 
acres  of  land,  was  not  an  advancement  to  their  nioth^j, 
Minerva  Riffe,  deceased,  but  had  been  made  upon  full  and 
adequate  consideration  paid  the  grantor,  to  wit,  $500  in  cash, 
labor  amounting  to  $110,  and  other  payments  amounting  in 
all  to  $1,300.  In  his  cross-bill  answer,  A.  B.  White,  one  of 
the  appellants  in  the  original  appeal,  though  admitting  the 
charge  that  said  conveyance  to  John  Riffe  was  an  advance- 
ment to  Minerva  Riffe,  alleged  that  his  father  years  before, 
when  he  first  bought  the  land  out  of  which  this  and  other 
alleged  advancements  had  been  made,  entered  into  a  con- 
tract with  him  and  his  brother,  J.  N.  White  and  said  John 
Riffe.  that  if  they  would  pay  for  the  land,  he  would,  in  con- 
sideration '^^  thereof,  deed  to  them  portions  thereof;  that, 
pursuant  to  said  agreement,  he  had  paid  $900  thereon,  and 
was  informed  that  J.  N.  White  and  John  Riffe  had  paid 
$1,000  thereon.  In  their  special  reply  to  this  cross-bill  answer 
plaintiffs  denied  this  allegation.  The  decree  appealed  from 
filing  said  cross-bill  and  reply  thereto  also  recites  that  the 
guardian  ad  litem  for  the  said  Addie  Riffe  and  the  other  in- 
fant defendants  also  filed  their  reply  thereto ;  and  that  there- 
upon the  adult  defendants  appeared  thereto,  and  that  each 
thereby  adopted  the  special  reply  of  plaintiffs  to  said  cross- 
bill as  their  reply  thereto.  The  answer  on  behalf  of  said 
infants  committed  them  and  their  rights  to  the  protection  of 
the  court,  and  prayed  that  no  decree  be  entered  or  pronounced 
which  would  tend  to  their  prejudice.  This  answer  was  suf- 
ficient, as  far  as  the  infant  defendants  were  concerned,  to  put 
plaintiffs  on  proof  of  all  material  allegations  of  the  bill: 
Glade  Coal  IMin.  Co.  v.  Harris.  65  W.  Va.  152,  63  S.  E.  873. 

Are  appellants  or  either  of  them  entitled  to  a  rehearing 
of  the  former  decree?  First,  as  to  Hattie  Glover:  It  is 
claimed  she  is  concluded  and  estopped  by  the  original  decree 
affirmed  here  on  several  grounds :  First,  by  her  acceptance  of 
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notice  to  take  depositions ;  second,  by  the  recital  in  said  decree 
showing  appearance  of  all  adult  defendants  to  said  cross-bill 
answer,  and  the  adoption  by  them  of  the  special  reply  of 
plaintiffs  as  their  answer  thereto ;  and,  third,  if  not  by  these 
matters,  that  by  acceptance  of  service  of  the  process  of  this 
court  she  thereby  voluntarily  submitted  herself  to  the  juris- 
diction of  the  court,  and  is  concluded  by  the  affirmance  here 
of  the  decree  below;  and,  fourth,  that  whether  otherwise  con- 
cluded, that  this  court,  having  once  examined  said  decree 
upon  the  appeal  of  codefendants,  will  not  again  re-examine 
it  on  her  appeal.  We  will  consider  these  points  in  the  order 
recited. 

The  universal  rule  is  that  a  court  can  acquire  jurisdiction 
of  the  person  of  a  defendant  only  by  service  of  process  within 
its  jurisdiction,  or  by  voluntary  appearance  in  the  suit  or 
action.  Does  acceptance  of  notice  to  take  depositions  by  a 
nonresident  not  served  amount  to  a  voluntar}^  appearance? 
Decisions  say  this  will  not  do;  that  the  appearance  must  be 
in  the  suit  or  action  by  entry  of  record,  by  motion,  plea  or 
answer  filed :  Anderson  v.  Anderson,  55  ]\fo.  App.  268 ;  Bentz 
V.  Eubanks.  '^^  32  Kan.  321,  4  Pac.  269;  Scott  v.  Hull,  14 
Ind.  136.  The  same  thing  is  intimated  in  our  own  case  of 
Frank  v.  Zeigler,  46  W.  Va.  614,  33  S.  E.  761.  Our  code, 
section  3815,  Code  of  1906,  gives  service  of  process  outside 
the  state  the  effect  only  of  order  of  publication.  To  the  same 
effect  are  Weatherbee'  v.  Weatherbee,  20  Wis.  499 ;  McCor- 
mack  V.  First  Nat.  Bank,  53  Ind.  466;  First  Nat.  Bank  v. 
Eogers,  12  Minn.  529. 

But  is  Hattie  Glover  concluded  by  the  recital  in  the  final 
decree  1  She  was  only  one  of  a  number  of  adult  defendants, 
all  served  except  herself  and  two  others.  The  names  of  the 
adult  defendants  thus  appearing  are  not  recited,  and,  if  we 
should  construe  the  decree  as  including  Hattie  Glover,  we 
would  have  her  adopting  the  allegations  of  the  special  reply 
of  plaintiff  to  said  cross-bill  directly  antagonistic  to  her  and 
her  sister's  interests,  and  contrary  to  the  positive  allega- 
tions of  her  answer.  What  construction  should  be  given  the 
decree?  It  is  undoubtedly  the  law  that  recitals  of  jurisdic- 
tional facts  in  a  decree,  as  that  defendants  were  duly  served 
with  process,  and  the  like,  are  conclusively  presumed  to  be 
true,  unless  there  is  something  in  the  record  showing  the 
contrary:  Moore  v.  Green,  90  Va.  181,  17  S.  E.  872;  Hill  v. 
Woodward,  78  Va.  765;  Ferguson's  Admr.  v.  Teel,  82  Va. 
690;  Black  on  Judgments,  sec.  273.  To  illustrate  the  appli- 
cation of  this  rule.  Black,  at  page  412,  among  other  California 
cases,  refers  to  Reily  v.  Lancaster,  39  Cal.  354,  construing 
recitals  in  tax  judgments,  controlled,  we  think,  by  statute, 
and  not  falling  under  the  general  rule,  for  see  Branson  v. 
Caruthers,  49  Cal.  374.     The  facts  recited  in  the  decree  in 
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question  were  not  necessary  to  the  validity  thereof.  Con- 
structive service  by  publication  was  all  that  was  necessary  to 
give  the  court  jurisdiction  to  pronounce  the  decree.  While 
authorities  may  be  found  to  the  contrary,  the  better  consid- 
ered cases  hold,  and  the  weight  of  authority  seems  to  be,  that 
when,  as  in  this  case,  the  decree  in  general  terms  recites  ap- 
pearance of  parties,  the  appearance  will  be  confined  to  those 
parties  served  with  process:  2  Ency.  of  PI.  &  Pr.  600,  and 
cases  cited  in  notes.  Three  of  these  cases,  Crump  v.  Bennett, 
2  Litt.  (Ky.)  209,  Streeter  v.  Marshall  Silver  Min.  Co.,  4 
Colo.  535,  and  Clemson  v.  State  Bank,  2  111.  45,  are  cited  for 
the  proposition  that  "Where  pleas  are  filed  purporting  to  be 
filed  by  defendants  generally,  this  will  not  be  an  appearance 
for  those  defendants  not  served  with  *®  process."  We  are 
of  the  opinion,  upon  these  authorities,  and  the  facts  and  cir- 
cumstances of  this  case,  that  the  recital  in  said  decree  ought 
not  to  be  construed  to  include  Hattie  Glover. 

Did  she  then  submit  herself  to  the  jurisdiction  of  the  court 
by  acceptance  of  the  appellate  process  to  this  court?  Gen- 
erally, when  process  is  accepted  within  the  jurisdiction  of 
a  court,  it  is  sufficient  to  confer  jurisdiction  to  pronounce 
judgment  by  default:  Marling  v.  Robrecht,  13  W.  Va.  440; 

19  Ency.  of  PI.  &  Pr.  703,  and  cases  cited  in  notes.  But 
when  service  is  so  accepted  without  the  state,  unless,  as  some 
cases  hold,  it  be  otherwise  specifically  stipulated  in  the  ac' 
ceptance,  it  Avill  amount  to  no  more  than  order  of  publica- 
tion: Smith  V.  Chilton,  77  Va.  535;  19  Ency.  of  PI.  &  Pr. 
702,  and  notes.  One  case  at  least  holds  that  such  a  stipula- 
tion to  waive  any  other  service  is  not  sufficient  to  give  the 
court  jurisdiction  of  the  person :  Weatherbee  v.  Weatherbee, 

20  Wis.  499.  Most,  if  not  all,  the  cases  holding  such  ac- 
ceptance of  service  outside  the  jurisdiction  sufficient  were 
foreclosure  cases,  or  attachment  suits,  or  proceedings  in  rem 
not  necessarily  requiring  personal  service  of  process  or  ap- 
pearance to  give  jurisdiction ,  or  cases  of  collateral  attack, 
and  not  cases  like  Smith  v.  Chilton,  77  Va.  535,  and  the  case 
we  have  here,  where  absent  parties,  or  parties  under  dis- 
ability, were  proceeding  under  statutes  to  obtain  rehearings, 
or  to  show  eause  against  judgments  or  decrees.  The  ques- 
tion here  is  not  whether  the  court  acquired  jurisdiction  to 
render  the  in  rem  decree,  but  whether  appellant  Hattie 
Glover  is  precluded  by  service  of  process,  or  appearance,  from 
asserting  her  rights  under  the  statute.  Our  statute  relating 
to  the  efTect  of  service  of  process  without  the  state  is  also 
applicable  here.  Where  an  appellee  or  defendant  in  error 
resides  without  the  state,  the  statute,  section  3817,  Code  of 
1906,  provides  for  publication. 

Lastly,  is  the  ori.yinal  decree,  affirmed  here,  res  judicata, 
as  to  Hattie  Glover?     Unless  cut  off  by  this  appearance,  sec- 
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tions  3816  and  3819,  Code  of  1906,  unquestionably  entitle 
her  to  a  rehearing:  Smith  v.  Chilton,  77  Va.  535.  It  is 
undoubtedly  law  in  this  state,  by  repeated  decisions,  that  a 
decision  of  this  court  binds  every  party,  appellant  or  ap- 
pellee, as  to  whatever  is  decided  by  it,  whether  served  with 
process  in  the  appeal  or  not,  and  that  this  rule  applies  to  a 
nonresident  against  whom  ^•*  and  another  there  may  have 
been  a  joint  judgment  or  decree:  Newman  v.  ]Mollohan,  10 
W.  Va.  488 ;  Renick  v.  Ludington,  20  W.  Va.  511 ;  Ferguson 
V.  Millender.  32  W.  Va.  30,  9  S.  E.  38;  Seabright  v.  Sea- 
bright,  33  W.  Va.  152,  10  S.  E.  265 ;  United  States  Blowpipe 
Co.  V.  Spencer,  46  W.  Va.  590,  33  S.  E.  342.  But  to  have 
this  effect  the  judgment  or  decree  must  be  joint,  and  the 
parties  appealing  and  the  parties  not  appealing  must  stand 
upon  the  same  ground  and  their  rights  be  involved  in  the 
same  question,  and  equally  affected  by  the  same  decree  and 
judgment:  Walker's  Exr.  v.  Page,  21  Gratt.  636;  Newman  v. 
]\Iollohan,  10  W.  Va.  488 ;  Hall  v.  Bank  of  Virginia,  15  W.  Va. 
323 ;  Ferguson  v.  Millender,  32  W.  Va.  30,  9  S.  E.  38 ;  Morgan 
v.  Ohio  River  R.  Co.,  39  W.  Va.  17,  19  S.  E.  588 ;  United  States 
Blo^^^^ipe  Co.  v.  Spencer,  46  W.  Va.  590,  33  S.  E.  342;  Vance 
Shoe  Co.  V.  Haught,  41  W.  Va.  275,  23  S.  E.  553.  What  is  the 
fact  in  this  case?  The  former  decree  was  not  in  any  sense  a 
joint  judgment  or  joint  decree  against  the  then  appellants 
and  the  appellants  here.  Those  appellants  did  not  stand 
upon  the  same  ground,  and  their  rights  were  not  involved 
in  the  same  question  presented  on  this  appeal ;  their  interests 
were  opposed  to  those  of  the  appellants  now  before  the  court. 
The  real  question  decided  on  the  former  appeal  was  whether 
the  land  decreed  to  be  partitioned  among  four  sets  of  heirs, 
was  subject  to  partition,  or,  as  claimed  by  A.  B.  White  in 
his  cross-bill,  it  belonged  to  him  by  parol  contract  with  his 
father,  and  possession.  The  real  question  we  now  have  is 
whether  the  deed  from  their  maternal  ancestor  to  appellants' 
father  was  a  gift  by  way  of  advancement,  or  upon  considera- 
tion paid,  an  issue  of  fact,  it  is  true,  tendered  by  the  alle- 
gations of  the  original  bill,  but  the  defense  of  Hattie  Glover 
and  of  her  sister  now  presented  and  rejected  by  the  decree 
appealed  from  was  not  in;  so  that  upon  the  former  appeal 
the  appellants  did  not  stand  upon  the  same  ground,  and 
their  rights  were  not  involved  in  the  same  question  and 
equally  affected  by  the  decree.  That  appeal  did  not  bring 
up  for  adjudication  the  rights  of  the  present  appellants.  If 
that  appeal  had  been  by  Addie  Riffe,  by  her  guardian  ad 
litem,  and  the  decree  had  been  affirmed  on  her  appeal,  the 
questions  now  presented  for  our  judgment  might  have  bound 
both,  both  standing  on  the  same  footing  and  their  riglits 
being  involved  in  the  same  way:  Lyman  v.  Thompson,  11 
W.  Va.  427.     Our  conclusion,  therefore,  is  that  Hattie  Glover 
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is  entitled  to  come  in  ^^  and  make  defense  to  the  original 
bill.  The  answer  which  she  tendered,  and  which  was  re- 
jected, specifically  denies  the  allegation  of  the  bill  that  the 
land  conveyed  by  the  deed  from  James  M.  White  to  her 
father  was  an  advancement  to  her  mother.  On  the  contrary, 
she  alleges  that  her  father  paid  full  consideration  there- 
for, as  already  shown.  If  this  be  the  fact,  her  answer  pre- 
sents a  clear  defense  to  the  bill.  But  it  is  argued  that 
because  the  deed  to  John  Riffe,  her  father,  recites  no  con- 
sideration, it  was  prima  facie  an  advancement  to  the  mother, 
and  this  seems  to  be  the  law :  Roberts  v.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482;  Peale's  Admr.  v.  Thurmond,  77  Va.  753. 
The  deed,  however,  was  only  prima  facie  evidence  of  an 
advancement,  and  was  subject  to  be  rebutted  by  proof,  the 
very  thing  which  was  proposed  to  be  done  by  way  of  defense 
to  the  bill.  Having  brought  herself  within  the  rule  of  right 
given  by  statute,  Hattie  Glover  was  undoubtedly  entitled 
to  make  defense :  Johnson  v.  Ludwick,  58  W.  Va.  464,  52  S.  E. 
489;  Martin  v.  Smith,  25  W.  Va.  579. 

Now,  as  to  Addie  Riffe:  The  statute  under  which  she  has 
proceeded  gives  her  clear  right  to  show  cause  against  the  de- 
cree within  six  months  after  attaining  her  majority.  Her 
petition  and  answer  showing  cause  set  forth  the  very  same 
matters  contained  in  the  petition  and  answer  of  her  sister, 
Hattie  Glover.  She  was  under  the  authorities  bound,  of 
course,  to  show  such  good  cause  for  setting  aside  the  decree, 
as  would  be  required  of  an  adult:  Lafferty  v.  Lafferty,  42 
W.  Va.  783,  26  S.  E.  262.  She  might  do  this  as  she  has 
attempted  to  do  by  petition  and  answer,  or  by  bill  in  the 
nature  of  a  bill  of  review,  or  by  any  other  form  of  plead- 
ing; and,  as  was  held  in  the  case  last  cited,  she  is  not  con- 
fined to  such  errors  as  might  appear  on  the  face  of  the  decree, 
but  is  entitled  to  introduce  new  matter  against  it.  She  is 
given  the  broad  right  to  show  cause  against  the  decree. 

Appellants  having  been  denied  the  rights  to  which  we 
think  them  justly  entitled,  the  decree  below  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings,  and 
it  will  be  so  ordered. 


An  Admission  of  "Due"  Personal  Service  of  a  S'lCbpoena,  by  a  Defend- 
ant in  Another  State,  shows  a  clear  intent  to  waive  further  service  of 
process  and  is  sufficient  to  confer,  upon  a  court  of  this  state,  jurisdic- 
tion of  the  subject  matter  in  a  foreclosure  proceeding:  Jones  v.  Mer- 
rill, 113  Mich.  433,  67  Am.  St.  Rep.  475. 

General  Airpearance. — A  request  for  time  in  which  to  answer  to  the 
merits  constitutes  a  general  appearance:  State  v.  District  Court,  40 
Mont.  359,  ante,  p.  622,  and  see  cases  cited  in  the  cross-reference  note 
thereto. 
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PEEWETT  V.  CITIZENS'  NATIONAL  BANK  OF  PARK- 

ERSBUEG. 

[66  W.  Va.  184,  66  S.  E.  231.] 

ACCOMMODATION  NOTE— Fraud  as  Defense  at  Law.— Fraud 
in  the  procurement  of  an  accommodation  indorsement  of  a  negotiable 
promissory  note,  alleged  to  have  been  perpetrated  by  the  holder 
thereof,  may  be  proved  as  matter  of  defense  in  an  action  at  law,  in- 
stituted by  him  on  the  note.     (p.  1020.) 

ACCOMMODATION  NOTE— Fraud— Courts  Having  Jurisdic- 
tion.— In  respect  to  redress  of  an  injury,  predicated  on  such  a  fraud, 
courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction,  (p. 
1021.) 

JURISDICTION — When  Concurrent  Between  Courts  of  Law 
and  Equity. — In  cases  of  concurrent  jurisdiction,  the  maxim  "Qui  prior 
est  tempore,  potior  est  jure,"  applies,  and  that  court  whose  jurisdic- 
tion first  attaches  will  retain  cognizance  of  the  cause,  unless  it  be  the 
law  court  and  ground  for  removal  into  a  court  of  equity  is  set  up  and 
sustained,     (p.  1021.) 

JURISDICTION — Transfer  of  Case  from  Law  to  Equity. — 
Though  necessity  for  discovery  constitutes  good  ground  for  removing 
a  cause  from  a  legal  to  an  equity  forum,  the  bill  must  show  the  evi- 
dence required  cannot  be  obtained,  under  the  common-law  rules,  other- 
wise than  by  discovery  in  equity,  and  is  dispensable  to  the  protection 
or  relief  of  the  plaintiff,     (p.  1022.) 

DISCOVERY — ^Requisites  of  Bill — ^Indispensable  Evidence. — 
Matter,  constituting  only  ground  for  inference  of  motive  for  making 
alleged  false  representations,  relied  upon  for  relief,  though  relevant 
and  material,  is  not  deemed  indispensable  evidence,  within  the  rule 
prescribing  the  requisites  of  a  bill  for  discovery  and  relief,  because 
remote  and  indirect  in  its  bearing  upon  the  cause  of  action  or  matter 
of  defense,     (p.  1022.) 

EQUITY — Allegations  Showing  Only  Pretext. — Allegations  of 
a  bill,  seeking  relief  in  equity,  which  really  amount  to  nothing  more 
than  pretexts  for  the  exercise  of  jurisdiction,  are  disregarded,  (p. 
1023.) 

(Syllabi  by  the  court.) 

Merrick  &  Smith,  for  the  appellant. 

L.  N.  Tavenner,  for  the  appellees. 

185  POFFENBARGER,  J.  Alleging  fraud  in  the  pro- 
curement of  his  signature,  C.  W.  Prewett,  an  accommodation 
indorser  of  a  note  for  the  sum  of  $3,000,  executed  by  0.  S. 
Hawkins,  and  negotiable  and  payable  at  the  Citizens'  Na- 
tional Bank  of  Parkersburg,  obtained  an  injunction,  inhib- 
iting and  restraining  said  bank,  the  holder  of  the  note,  from 
proceeding  to  take  judgment  for  the  same,  by  motion,  after 
notice,  in  the  circuit  court  of  Wood  county.  The  bank  and 
C.  H.  Shattuck,  its  president,  against  whom  the  allegations 
of  fraud  were  made,  answered  the  bill,  denying  all  the  facts 
set  up  in  it,  as  grounds  of  relief,  and,  on  the  hearing  of  the 
motion  of  the  bank  to  dissolve  the  injunction,  numerous  affi- 
davits, ^^^  directly   conflicting  and  contradictory  as  to  the 
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charges  of  fraud  were  filed,  and  the  motion  was  sustained 
and  a  demurrer  to  the  bill  overruled  and  the  cause  retained 
for  further  proceedings.  An  additional  ground  of  relief  set 
up  in  the  bill  is  discovery,  it  being  charged,  by  way  of  sug- 
gestion of  motive  for  the  perpetration  of  the  alleged  fraud, 
that  the  bank,  at  the  time  of  the  execution  of  the  note,  held 
two  other  notes  of  Hawkins,  one  of  which  was  past  due,  and 
both  of  which  were  paid  out  of  the  proceeds  of  the  $3,000 
note.  This  charge  having  been  made,  a  prayer  for  discovery 
was  inserted  in  the  bill.  At  the  time  of  the  execution  of  the 
note,  a  deed  of  trust  was  executed  by  Hawkins  and  left  at 
the  bank,  by  which  certain  real  estate  at  Bedford  City, 
Virginia,  was  conveyed  to  W.  P.  Flaherty,  the  cashier  of  the 
bank,  as  trustee,  to  indemnify  Prewett  as  indorser  on  that 
note  and  all  notes  that  might  thereafter  be  indorsed  by  him 
in  renewal  of  the  same.  This  deed  of  trust  was  not  recorded 
until  about  six  months  after  the  date  thereof,  and,  although 
no  real  injury  resulted  from  this,  since  the  property  was 
already  encumbered  to  an  extent  considerably  in  excess  of 
its  value,  this  fact  is  relied  upon  in  the  bill  as  ground  of 
relief.  The  misrepresentations,  set  up  in  the  bill  as  having 
been  made  to  secure  the  indorsement  of  Prewett,  related  to 
this  property,  it  being  charged  that  Hawkins,  having  ap- 
plied for  the  indorsement,  referred  Prewett  to  Shattuek, 
president  of  the  bank,  for  information  as  to  the  arrangements 
made  for  his  protection,  and  that  Shattuek  exhibited  to  him 
a  paper  which  he  called  a  deed  of  trust  on  the  Bedford  City 
property,  and  told  him  the  property  was  worth  $7,500,  and 
was  ample  security,  and  therefore  he  could  safely  indorse 
the  note.  These  representations,  if  made,  were  absolutely 
false,  since  the  property  proved  to  be  worth  not  more  than 
.$5,600,  and  Avas,  at  the  time,  encumbered  by  .purchase  money 
and  judgment  liens,  amounting  to  over  $7,000.  Between  the 
date  of  the  execution  of  the  deed  of  trust  and  the  recorda- 
tion thereof,  a  purchase  money  note  for  $1,300  was  paid, 
M'hereby  the  property  was  relieved  to  that  extent,  but  two 
judgments,  amounting  to  more  than  $500,  were  acquired  and 
made  liens  thereon,  within  the  same  period. 

Assuming  for  the  purposes  of  this  case,  the  sufficiency  of 
the  defense  to  the  note  set  up  in  the  bill,  fraud  in  the  pro- 
curement thereof,  a  vital  inquiry  is,  whether  the  bill  can  be 
maintained  ***''  under  the  circumstances.  This  defense  can 
be  made  in  the  action  at  law  as  well  as  in  equity,  and,  for 
the  right  to  make  such  defense  at  law,  it  is  not  necessary  to 
rely  upon  the  statutory  provisions  found  in  sections  5  and  6 
of  chapter  126  of  the  Code.  The  purpose  of  that  statute 
was  to  broaden  the  jurisdiction  at  law,  not  to  restrict  or 
cut  it  down  (Sterling  Organ  Co.  v.  House,  25  W.  Va.  64), 
and,  prior  to  the  enactment  thereof,  fraud  in  the  procure- 
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ment  of  a  note  or  other  contract  could  be  given  in  evidence 
under  the  general  issue,  in  assumpsit  or  debt,  or  the  plea  of 
non  est  factum:  Davis  v.  Baxter,  2  Pat.  &  H.  133;  Todd  v. 
Summers,  2  Gratt.  167,  44  Am.  Dee.  379;  4  Minor's  Insti- 
tutes, pt.  1,  770-774;  Virginia  F.  &  M.  Ins.  Co.  v.  Buck,  88 
Va.  517,  13  S.  E.  973;  Hogg's  PI.  &  Forms,  177;  Haden  v. 
Garden,  7  Leigh,  157.  In  all  such  cases  courts  of  law  and 
courts  of  equity  have  concurrent  jurisdiction :  Baltimore  & 
0.  R.  R.  Co.  V.  Lafferty,  2  W.  Va.  104.  In  this  case.  Judge 
Brown  said:  "The  reason  for  investigating  the  fraud  before 
a  jury  is  as  strong  as  before  the  chancellor,  and  the  former 
is  no  less  competent  than  the  latter  to  determine  it.  It 
saves  circuity  of  action,  avoids  delay,  and  lessens  the  ex- 
pense, and  whether  in  one  forum  or  the  other  the  evidence 
to  sustain  the  charge  of  actual,  not  constructive,  fraud,  must 
be  the  same,  in  substance  and  effect":  See,  also,  Crislip  v. 
Cain,  19  W.  Va.  438 ;  Kelly  v.  Riley,  22  W.  Va.  247 ;  Poore 
V.  Price,  5  Leigh,  52,  27  Am.  Dec.  582;  Johnson  v.  Hendlev, 
5  Munf.  219;  White  v.  Jones,  4  Call,  253,  2  Am.  Dec.  oG4. 
When  a  case  of  concurrent  jurisdiction  is  pending  in  one  of 
the  courts  competent  to  try  and  determine  it,  the  jurisdiction 
of  that  court  will  prevail,  and  the  case  cannot  be  removed 
to  the  other  upon  the  sole  ground  that  it  also  has  jurisdic- 
tion: Hoge  V.  Fidelity  L.  &  T.  Co.,  103  Va.  1,  48  S.  E.  494; 
Bruner  &  McCoach  v.  Miller,  59  W.  Va.  36,  52  S.  E.  995; 
Amich  V.  Ellis,  53  W.  Va.  421,  44  S.  E.  257 ;  State  v.  Fred- 
lock,  52  W.  Va.  232,  94  Am.  St.  Rep.  932,  43  S.  E.  153; 
Grand  Chute  v.  Winegar,  15  Wall.  373,  21  L.  ed.  170; 
Phoenix  L.  Ins.  Co.  v.  Bailey,  13  WaU.  616,  20  L.  ed.  501. 
As  the  action  on  the  note  had  already  been  instituted  on  the 
law  side  of  the  court  when  this  bill  was  filed,  the  defendant 
was  bound  to  make  his  defense  there,  unless  he  could  show 
inability  on  his  part  to  do  so,  because  of  some  equity  in  his 
favor,  of  which  the  law  court  could  not  take  cognizance.  He 
could  not  invoke  the  aid  of  a  court  of  equity  merely  be- 
cause ordinarily  that  court  would  have  taken  jurisdiction 
in  the  first  instance  of  the  case  made  by  his  allegations  of 
fraud.  In  order  to  remove  the  case  from  the  law  side  to 
*****  the  equity  side  of  the  court,  it  was  incumbent  upon  him 
to  establish  some  other  grounds  of  equity  jurisdiction,  a  case 
beyond  the  reach  of  the  remedial  processes  of  the  law  court. 
He  attempted  to  do  this  by  asserting  his  right  to  have  dis- 
covery as  well  as  relief,  and  the  injury,  resulting  from  neg- 
ligence or  misconduct  in  respect  to  the  recordation  of  the 
deed  of  trust. 

If  this  bill  had  prayed  only  discovery  in  aid  of  his  defense 
in  the  action  at  law,  the  rule  by  which  to  test  the  sufficiency 
of  the  allegations  thereof  is  very  liberal  and  we  might  well 
sustain   it;    but   he   prayed   both   relief   and   discovery.     In 
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order  to  sustain  such  a  bill,  lie  must  comply  with  strict  and 
rigid  requirements.  He  must  show  that  the  evidence  he 
seeks  to  obtain  by  his  discovery  is  not  only  relevant,  material 
and  beneficial,  but  also  absolutely  indispensable  to  his  de- 
fense and  impossible  of  acquisition  in  any  other  way :  Thomp- 
son V.  Whittaker  Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795; 
Dudley  v.  Niswander  &  Co.,  65  W.  Va.  461,  64  S.  E.  745; 
Armstrong  v.  Huntons,  1  Rob.  (Va.)  323;  Hogg's  Eq.  Pro., 
sec.  164.  The  reason  for  this  distinction  is  that,  in  the  case 
of  a  bill  for  discovery  only,  the  object  is  merely  to  obtain 
evidence  for  use  in  the  trial  of  the  action  at  law,  while,  in 
a  bill  for  both  discovery  and  relief,  the  purpose  is  much 
broader,  the  objects  being  to  elicit  evidence  and  also  to 
transfer  the  case  from  the  legal  to  the  equitable  forum.  It 
is  so  well  marked  and  defined  by  the  decisions  that  no  fur- 
ther discussion  of  it  is  necessary.  It  remains  only  to  ex- 
amine the  allegations  of  this  bill  in  the  light  of  the  principles 
stated.  There  is  no  pretense  of  any  difficulty,  in  respect  to 
proof  of  the  alleged  fraudulent  representations.  These  are 
confessedly  within  the  knowledge  of  the  plaintiff  himself. 
He  can  testify  to  them  and  also  to  corroborative  circum- 
stances, and,  should  the  defendant  decline  to  testify,  thia 
evidence  will  necessarily  prevail  and  establish  his  ease.  The 
inconvenience  and  difficulty  respecting  the  acquisition  of  evi- 
dence, as  shown  by  the  bill,  pertain  to  matters  relevant  and 
material,  it  must  be  admitted,  but  somewhat  remote  and  not 
indispensable — circumstances  relied  upon  as  establishing 
ground  for  an  inference  of  motive  for  the  making  of  false 
representations.  Thi^  evidence  would  subserve  only  the  pur- 
pose of  strengthening  or  aiding  other  evidence,  going  to  the 
direct  issue  between  the  parties,  and  coming  from  other 
sources.  It  is  not  ^^^  absolutely  necessary  to  full,  complete 
and  adequate  defense  in  the  law  court.  Nor  does  he  bring 
his  case  within  another  requisite  of  the  strict  rule  above  re- 
ferred to.  He  must  show  that  he  cannot  prove  the  facts  by 
any  witness  other  than  the  defendant.  The  court  judicially 
knows  that  banks  have  employes,  such  as  clerks,  tellers  and 
others,  who  ordinarily  are  not  stockholders  nor  interested 
otherwise  than  as  employes,  and  who  have  access  to  the  books 
and  records  and  can  therefore  testify  to  their  contents.  We 
may  wvU  presume  that  this  bank  has  such  employes,  and  it 
was  incumbent  upon  the  plaintiff  to  shut  out  this  presump- 
tion by  alleging  in  his  bill  that  there  was  no  disinterested 
person,  having  knowledge  of  the  facts,  by  whom  he  could 
prove  them  under  the  rules  of  the  common  law,  respecting 
the  competency  of  witnesses.  To  remove  the  case  from  the 
legal  forum,  he  must  make  a  conclusive  case  of  necessity  on 
the  face  of  his  bill,  in  obedience  to  the  strict  rule  of  plead- 
ing, applicable  in  attachments  and  eases  of  fraud.     Allega- 
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tions  that  certain  facts  are  known  to  the  defendant  and  ought 
to  be  disclosed  by  him  are  not  sufficient  to  give  a  court  of 
equity  jurisdiction  for  relief  on  the  ground  of  discovery. 
In  Van  Dorn  v.  Lewis  County  Court,  38  W.  Va.  267,  18 
S.  E.  579,  a  bill  seeking  relief  on  the  ground  of  necessity 
for  discovery  was  dismissed  because  it  appeared  that  there 
was  no  difficulty  in  procuring  the  evidence  without  a  bill  of 
discovery.  In  such  cases,  the  plaintiff  must  allege  that  he 
has  no  means  of  proving  the  facts  by  the  testimony  of  wit- 
nesses or  by  any  other  kind  of  evidence  used  in  courts  of 
law,  that  the  only  mode  of  establishing  them  is  by  compelling 
the  defendant  to  make  disclosure,  and,  therefore,  that  a  dis- 
covery by  suit  in  equity  is  indispensable :  1  Pomeroy  's  Equity 
Jurisprudence,  3d  ed.,  sec.  229;  Lancey  v.  Randlett,  80  Me. 
169,  6  Am.  St.  Eep.  169,  13  Atl.  686. 

The  complaint,  founded  upon  failure  to  have  the  deed  of 
trust  recorded,  is  accompanied  by  the  admission  that  no  in- 
jury resulted  from  it.  The  property  was  encumbered  to  the 
extent  of  over  $7,000.  The  bill  alleges  that  the  liens  on  the 
property,  before  the  date  of  the  deed  of  trust,  amounted  to 
$7,364.13;  that  $1,300  of  this  was  paid  off,  which  would 
reduce  it  to  $6,064.13;  that  afterward  two  additional  judg- 
ments increased  it  by  about  $500,  which  would  make  it  about 
$6,564.13 ;  and  that  the  property  sold  for  $5,600  and  ^^^  pro- 
duced, exclusive  of  cost,  about  $5,200.  It  is  plain,  therefore, 
that  if  the  deed  of  trust  had  been  recorded  on  the  date  of 
its  execution,  the  property  did  not  bring  enough  to  pay  all 
the  prior  liens,  after  having  been  reduced  to  the  extent  of 
$1,300.  If  injury  of  this  kind  would  call  for  interposition 
on  the  part  of  a  court  of  equity,  a  question  we  do  not  decide, 
the  bill  does  not  make  out  a  case  of  such  injury.  Hence,  we 
are  clearly  of  the  opinion  that  these  charges  are  mere  pre- 
texts for  equity  jurisdiction,  which  the  courts  always  dis- 
countenance and  reject:  Thompson  v.  Whittaker  Iron  Works, 
41  W.  Va.  574,  23  S.  E.  795;  Van  Dorn  v.  Lewis  County 
Court,  38  W.  Va.  267,  18  S.  E.  579 ;  Laidley  v.  Laidley,  25 
W.  Va.  525;  Suit  v.  Hochstetter  0.  Co.,  63  W.  Va.  317,  61 
S.  E.  307. 

It  follows  from  the  principles  and  conclusions  above  stated 
that  the  injunction  was  properly  dissolved,  and  that,  unless 
the  appellant  can  cure  the  defects  in  his  bill  by  amendment, 
the  demurrer  should  be  sustained  and  the  bill  dismissed. 
Therefore,  the  decree  complained  of  will  be  affirmed,  with 
costs  and  damages  to  the  appellees,  and  the  cause  remanded. 


Accommodation  Paper  is  the  subject  of  a  note  to  Altoona  Second  Nat. 
Bank  v.  Dunn,  31  Am.  St.  Rep.  745.  For  recent  authorities  on  the 
nature  of  the  liability  of  an  accommodation  maker  or  indorser,  see 
Commonwealth  v.  Fisher,  226  Pa.  189,  134  Am.  St.  Eep.  1127,  and 
cases  cited  in  the  cross-reference  note  thereto. 


1024:  135  American  State  Reports.     [W.  Virginia, 

Bills  for  Discovery  are  favored  in  equity,  and  will  be  sustained  in  all 
cases  where  some  well-founded  objection  does  not  exist  against  the 
exercise  of  the  jurisdiction:  Howell  v.  Ashmore,  9  N.  J.  Eq.  82,  57 
Am.  Dec.  371.  But  to  obtain  jurisdiction,  the  bill  must  aver  that  the 
facts  sought  to  be  discovered  are  material  to  the  cause  of  action,  that 
the  orator  has  no  means  of  proving  them  in  a  court  of  law,  and  that 
the  discovery  of  them  bv  the  respondent  is  indispensable  as  proof: 
Lancy  v.  Eandlett,  80  Me.  169.  6  Am.  St.  Rep.  169.  According  to 
Reynolds  v.  Burgess  Sulphite  Fiber  Co.,  71  N.  H.  332,  93  Am.  St.  Rep. 
535,  however,  it  is  not  necessary,  to  warrant  discovery,  that  there 
should  be  absolutely  no  means  of  proving  the  plaintiff's  case  with- 
out it. 


MUNN  V.  WELLSBURG  BANKING  AND  TRUST  COM- 
PANY. 

[66  W.  Va.  204,  66  S.  E.  230.] 

CORPORATION — Removal  of  Ofacer  Without  Cause. — One  em- 
ployed by  a  corporation  to  serve  as  bookkeeper,  for  a  definite  period, 
is  not  ex  vi  termini  an  officer  or  agent  of  such  corporation  within  the 
intendment  of  section  2281,  Code  of  1906,  holding  his  place  during 
the  pleasure  of  the  board  of  directors,  and  removable  withotit  cause 
by  such  board  without  liability  upon  the  corporation  for  a  breach  of 
its  contract  of  employment,     (p.  1026.) 

(Syllabus  by  the  court.) 

R.  L.  Ramsey,  Jr.,  for  the  plaintiff  in  error. 

J.  R.  Donehoo,  F.  A.  Chapman  and  E.  E.  Carter,  for  the 
defendant  in  error. 

205  MILLER,  P.  The  court  below  sustained  defendant's 
demurrer  to  plaintiff's  declaration,  and  he  not  desiring  to 
amend,  the  judgment  complained  of,  that  he  take  nothing  by 
his  suit  and  that  defendant  go  thereof  without  day,  was  pro- 
nounced. 

The  point  is  not  made  that  the  declaration  is  not  good  in 
form.  It  seems  to  be  in  the  form  prescribed  by  approved  pre- 
cedents for  declarations  in  assumpsit  for  discharging  a  ser- 
vant: Gregory's  Forms  Annotated,  No.  54,  and  cases  cited. 

The  only  question  presented  by  the  demurrer  and  argued 
here  is,  whether  one  employed  by  a  corporation,  for  a  definite 
period  and  for  fixed  compensation,  to  serve  in  the  capacity  of 
Iwokkeeper,  is,  within  the  meaning  of  section  2281,  Code  of 
1906,  an  officer  or  agent  of  such  corporation,  holding  his  place 
during  the  pleasure  of  the  board  of  directors,  and  removable 
without  cause  by  such  board  without  liability  upon  the  cor- 
poration for  breach  of  the  contract. 

That  section  provides  that  *'The  board  of  directors  may, 
subject  to  the  provisions  of  law  and  the  by-laws,  appoint  such 
officers   and    agents    of   the   corporation  as  they  may  deem 
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proper,"  who  "shall  hold  their  places  during  the  plea.snre  of 
the  board."  In  Darrah  v.  Wheelinsc  Ice  etc.  Co..  50  W.  Va. 
417.  40  S.  E.  373,  relied  on  by  the  defendant,  it  was  held  that 
the  board  of  directors  cannot  appoint  snch  officer  or  airent  so 
as  to  bind  the  corporation  to  keep  him  in  such  position  for  a 
definite,  fixed  period ;  that  such  officer  is  bonnd  to  know  by  the 
law  or  by  the  by-laws,  if  they  so  provide,  that  he  is  removable 
at  the  pleasure  of  the  board,  and  that  a  contract  for  a  definite 
period  is  nltra  vires  and  without  authority.  The  Darrah  case 
involved  the  employment  of  a  secretary  and  treasurer,  an  of- 
ficer provided  by  statute  and  the  by-laws  of  the  corporation. 
It  is  insisted  ^*^^  that  that  case  is  applicable  to  this  case  at  bar. 
This  depends  on  whether  the  employment  to  serve  in  the 
capacity  of  bookkeeper  implies,  ex  vi  termini,  an  employment 
as  officer  or  agent.  If  it  does,  Darrah  v.  Wheeling  Ice 
etc.  Co.,  50  W.  Va.  417,  40  S.  E.  373,  must  control  our  de- 
cision. We  may  readily  concede  that  by  by-law  or  by  con- 
tract or  manner  of  dealings  a  bookkeeper  might  become  an 
olificer  or  agent  within  the  meaning  of  the  statute :  5  Cyc.  476, 
subject,  "Minor  Officers."  This  authority  says:  "Tellers, 
bookkeepers,  and  others — act  under  special  or  express  author- 
ity. Third  persons  deal  with  them  suo  periculo,  and  their 
acts  bind  their  bank  only  when  they  are  within  the  line  of  au- 
thority. ' '  But  does  employment  to  serve  as  bookkeeper  imply 
anj-thing  more  than  servantcy  at  the  w411  of  the  employer? 
We  think  not.  The  term  "bookkeeper,"  we  think,  implies 
mere  servantcy  to  record  or  keep  a  record  of  the  transactions 
of  the  master  and  under  his  direction,  and  not  official  char- 
acter or  agency  to  deal  with  third  persons.  In  Chambers  v. 
King  Wrought  Iron  Bridge  Manufactory,  16  Kan.  270,  it  is 
held  that  one  who  performs  clerical  duties  is  in  one  sense  a 
clerk,  but  that  a  boold<eeper  was  not  a  clerk  within  the  mean- 
ing of  the  statute  authorizing  service  of  process  on  certain 
officers  or  a  clerk  of  a  corporation.  And  in  McGoldriek  v. 
Traphagen,  88  N.  Y.  334,  it  was  held  that  a  bookkeeper  is  not 
a  clerk  within  the  rule  excluding  books  of  account  kept  by  a 
partv  who  keeps  a  clerk.  In  Virginia,  in  INIerriman  Co.  v. 
Thomas  &  Co.,  103  Va.  24,  48  S.  E.  490,  it  was  held  that  the 
name  "bookkeeper"  does  not  import  agency,  and  that  an 
affidavit  of  plaintiff's  bookkeeper  to  an  account  filed  with  his 
declaration  in  assumpsit  was  not  an  agent  within  the  meaning 
of  the  statute  requiring  the  affidavit  of  the  plaintiff  or  his 
agent.  The  Virginia  case  cites  Mechem  on  Agency,  sections 
1  and  2,  for  the  general  definition  of  agency ,  the  distinguish- 
ing characteristic  as  there  stated,  being  his  representative  char- 
acter and  his  derivative  authority.  In  section  2  this  authority 
says:  "Agency  properly  relates  to  transactions  of  business 
with  third  persons,  and  implies  more  or  less  of  discretion  in 
the  agent  as  to  the  time  and  manner  of  his  performance. 

Am.  St.  Rep.,  Vol.  135 — 65 
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Service,  on  the  other  hand,  has  reference  to  actions  upon  or 
about  things.  It  deals  chiefly  with  matters  of  mere  manual  or 
mechanical  execution,  in  which  the  servant  acts  under  the  di- 
rection and  control  of  the  master."  The  ^^"^  word  "book- 
keeper" implies  no  such  representative  capacitv:  Merriman 
Co.  V.  Thomas  &  Co.,  103  Va.  24,  48  S.  E.  490,  and  authorities 
cited. 

It  is  argued,  however,  that  the  case  of  Hunter  v.  Sun  Mut. 
Ins.  Co.,  26  La.  Ann.  13,  cited  with  approval  in  Darrah  v. 
Wheeling  lee  &  S.  Co.,  50  W.  Va.  417,  40  S.  E.  373,  a  book- 
keeper's  case,  is  to  the  contrary.  The  point  of  the  syllabus  in 
that  case  is:  "The  officer  of  a  company  must  be  presumed  to 
know  its  by-laws  adopted  before  his  appointment,  and  is 
bound  by  them  as  to  his  tenure  of  office.  They  have  become 
the  law  between  himself  and  his  employers.  By  one  of  their 
by-laws  the  defendants  had  reserved  the  right  to  remove  their 
officers  at  pleasure.  Plaintiff  is  an  officer  in  the  sense  of  the 
said  by-law,  and  therefore  cannot  complain."  The  plaintiff 
in  that  case  was  employed  as  a  so-called  "Premium  ledger 
bookkeeper."  It  does  not  appear  from  the  report  of  the  case 
what  duties  may  have  been  prescribed  for  him  by  the  by-laws; 
if  any.  He  was  there  treated  as  an  officer,  however,  and  as 
applied  to  an  officer  the  principle  enunciated  was  applicable 
and  properly  applied  in  Darrah  v.  Ice  Co.  But  that  principle 
would  certainly  not  be  applicable  in  this  state  in  the  case  of  a 
mere  servant,  not  an  officer  or  agent  within  the  meaning  of 
the  authorities  to  which  we  have  referred ;  for  it  has  been  held 
in  this  and  in  other  states,  that  while  the  power  and  authority 
to  remove  or  discharge  a  servant  of  a  corporation  exists,  the 
corporation  is  nevertheless  liable  in  damages  for  a  breach  of 
the  contract  with  such  servant:  Ehoads  v.  Chesapeake  &  0. 
Ry.  Co.,  49  W.  Va.  494,  87  Am.  St.  Rep.  826,  39  S.  E.  209,  55 
L.  R.  A.  170 ;  Maury  v.  Chesapeake  &  0.  R.  R.  Co.,  27  Gratt. 
698 ;  Crescent  H.  &  I.  Co.  v.  Eynon,  95  Va.  151,  27  S.  E.  935 ; 
Willoughby  v.  Thomas,  24  Gratt.  521. 

It  does  not  seem  necessary  to  allege  in  a  declaration  of  this 
character,  and  the  point  is  not  made,  that  the  plaintiff  has 
not  alleged  he  could  not  have  saved  himself  from  the  conse- 
qi^ences  of  the  defendant's  default  by  obtaining  work  else- 
where. This  is  matter  of  defense  to  be  pleaded:  13  Ency.  of 
PI.  &  Pr.  916. 

B'or  these  reasons,  we  are  of  opinion  that  the  court  erred  in 
giving  judgment  for  the  defendant  on  the  demurrer,  and  that 
the  judgment  below  should  be  reversed. 

As  to  What  is  an  Office  or  Officer,  see  the  note  to  State  v.  Hocker, 
63  Am.  St.  Rep.  181. 

The  Removal  of  Officers  for  caose  is  the  subject  of  a  note  to  McNiff 
IT.  Waterbury,  ante,  p.  247. 


Nov.  1909.]  Hart  v.  Larkin.  1027 


HAET  V.  LARKIN. 

[66  W.  Va.  227,  66  S.  E.  331.] 

TRUSTEE— When  may  Act  Without  Bond.— A  trustee  in  a 
deed  of  trust  to  secure  the  payment  of  money  may  act  without  bond, 
unless  the  same  is  required  of  him  by  the  grantor  or  a  beneficiarj'. 
(p.  1028.) 

VENDOR — Existence  of  Liens. — The  Collection  of  Purchase 
Money  will  not  be  retarded  solely  because  the  grantor  has  not  cleared 
the  land  of  prior  liens,  when  the  conveyance  is  with  covenants  of  gen- 
eral warranty  but  without  covenants  of  further  assurance,  (pp.  1028, 
1029.) 

TRUSTEE'S  SALE — Restraining  Until  Removal  of  Prior  Liens. 
If  liens  which  are  clearly  of  unascertained  amounts  exist  prior  to  a 
deed  of  trust,  creating  an  impediment  to  a  fair  sale,  the  trustee  may 
be  enjoined  by  the  grantor  from  foreclosing  the  trust  until  such  im- 
pediment is  removed,      (p.  1029.) 

TRUSTEE'S  SALE — Restraining  Until  Removal  of  Prior  Liens. 
Upon  vacation  motion  to  dissolve  an  injunction  against  a  sale  under 
a  deed  of  trust  because  of  impediment  by  prior  liens  of  unascertained 
amounts,  the  judge  cannot  take  a  bond  as  a  substitute  for  one  of 
such  prior  liens  and  thereby  consider  that  lien  discharged,  particularly 
when  that  lien  arises  out  of  an  attachment  levy  in  an  action  of  tres- 
pass, the  party  entitled  to  the  lien  is  not  before  him  by  notice,  and 
that  partv  does  not  consent  to  accept  the  bond  as  a  release  of  the  lien, 
(pp.  1029,  1030.) 

(Syllabi  by  the  court.) 

W.  B.  Maxwell,  for  the  appellant. 

Talbot  &  Hoover,  for  the  appellees  Larkin  and  Gray. 

^2^  ROBINSON,  J.  Gray  conveyed  a  large  and  valuable 
tract  of  timber  land,  and  other  timber  rights  and  personal 
property  in  connection  therewith,  to  Hart,  Thurston  and  El- 
dred.  The  consideration  was  $61,500,  of  which  the  sum  of 
$53,500  was  deferred  in  payment.  And  on  the  same  day  the 
vendees  executed  a  deed  of  trust  on  the  whole  property  to 
George  A.  Larkin,  trustee,  to  secure  this  deferred  purchase 
money.  Two  attachment  liens  existed  against  the  property 
at  this  time,  growing  out  of  pending  actions  of  trespass  against 
Gray;  one  in  favor  of  Brown  &  Hill,  claiming  $50,000  dam- 
ages, and  the  other  in  favor  of  E.  D.  Tupper,  claiming  $30,000 
damages.  As  to  each  of  these  actions  and  the  attachment  pro- 
ceedings therewith  a  lis  pendens  had  been  theretofore  duly 
recorded.  The  deferred  purchase  money,  evidenced  by  notes, 
was  payable  in  installments.  The  deed  of  trust  provided  for 
a  sale  by  the  trustee  upon  default  in  the  payment  of  any  note. 
Some  of  the  purchase  money  notes  were  paid.  Default  in  the 
payment  of  others  being  made,  however,  the  trustee,  at  the 
request  of  Gray,  advertised  the  property  for  sale  pursuant  to 
the  terms  of  the  deed  of  trust. 

Hart  sought  an  injunction  to  stay  the  sale.  It  was  awarded. 
He  complained  that  the  trustee  had  not  given  bond  before  pro- 
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ceeding  to  execute  the  trust.  His  bill  averred  the  existence 
of  the  attachment  liens,  and  showed  that  the  uncertainty  in  the 
amount  of  each  of  them  rendered  a  fair  and  advantageous  sale 
of  the  property  impossible.  He  also  set  up  as  between  himself 
and  his  cotenants,  or  partners,  certain  claims  and  equities, 
which  had  arisen  subsequent  to  the  purchase  of  the  property 
^^'*  and  the  execution  of  the  deed  of  trust  securing  the  pur- 
chase money.  A  subsequent  deed  of  trust  in  favor  of  the  wife 
of  Thurston  was  attacked  as  invalid  as  to  plaintiff's  interest 
and  rights  in  the  property.  The  substance  of  the  prayer  was 
that  the  trustee  be  inhibited  from  enforcing  the  deed  of  trust 
until  he  should  give  bond,  until  the  amounts  of  the  prior  liens 
should  be  ascertained,  and  until  the  rights  and  equities  of  the 
plaintiff  against  his  co-owners  of  the  property  should  be 
settled  and  determined. 

Depositions  were  promptly  taken  on  behalf  of  plaintiff. 
This  evidence  related  wholly  to  the  claim  of  Hart  against  his 
co-owners,  and  has  nothing  to  do  with  the  debt  of  Gray  sought 
to  be  enforced  by  the  sale  which  was  enjoined.  Thereafter, 
^^pon  notice  to  Hart,  the  judge  of  the  circuit  court,  in  vaca- 
tion, heard  a  motion  made  by  Gray  to  dissolve  the  injunction. 
The  motion  was  considered  upon  the  bill,  depositions  and  an- 
swers of  Gray  and  the  trustee.  The  trustee  offered  bond  for 
the  faithful  performance  of  his  duties.  A  recently  executed 
release  of  the  Tupper  lien  was  averred  and  shown.  The  exist- 
ence of  the  Brown  &  Hill  lien  was  admitted  and  a  bond  of 
$100,000  to  secure  the  same  was  tendered  by  Gray.  The  judge 
entered  a  vacation  order  approving  this  bond  tendered  by 
Gray  and  dissolving  the  injunction.     Hart  has  appealed. 

The  complaint  that  the  trustee  had  given  no  bond  does  not 
avail  the  plaintiff.  It  is  not  shown  that  a  bond  was  required  of 
him  by  the  grantors  in  the  deed  of  trust  or  the  beneficiary 
thereunder.  Hart  cannot  complain  that  the  trustee  is  acting 
without  bond  until  he  demands  that  one  be  given  and  the  trus- 
tee then  fails  to  execute  bond  and  have  the  same  approved  by 
the  county  clerk:  Code,  c.  72,  sec.  6. 

The  argument  that  Gray  could  not  proceed  to  collect  the 
purchase  money  until  he  cleared  the  property  of  prior  liens  is 
not  tenable.  He  conveyed  by  general  warranty,  but  did  not 
covenant  for  further  assurance.  Only  upon  a  showing  of  his 
insolvency  would  equity  retard  the  collection  of  the  purchase 
money  solely  because  he  failed  to  clear  the  land  of  prior  liens. 
The  purchasers  took  no  assurance  as  to  the  payment  of  these 
liens  other  than  the  personal  responsibility  of  Gray.  The 
covenant  of  general  warranty  is  not  a  covenant  against  the 
mere  ^^**  existence  of  encumbrances :  McClaugherty  v.  Croft, 
43  W.  Va.  270.  27  S.  E.  246;  Cain  v.  Fisher,  57  W.  Va.  492, 
50  S.  E.  752,  1015. 
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Gray  was  not  obliged  to  discharge  the  prior  liens  before 
proceeding  to  foreclose  the  deed  of  trnst  which  secures  the 
pnrehase  money.  The  collection  of  the  purchase  money  may 
not  be  retarded  merely  because  Gray  has  not  cleared  the  land 
of  these  liens.  He  may  demand  and  recover  the  purchase 
money  before  the  liens  are  paid  by  him.  Yet  the  principle 
that  he  may  do  so  does  not  mean  that  he  may  use  an  inequit- 
able method  of  collection.  The  absence  of  a  covenant  against 
liens  does  not  give  up  the  property  to  sacrificial  sale.  That 
want  of  covenant  means  no  more  than  that  Gray  may  collect 
the  purchase  money  before  paying  the  liens.  It  does  not 
mean  that  he  may  use  a  method  of  collection  discountenanced 
by  equity.  It  does  not  mean  that  he  may  violate  that  prin- 
ciple of  equity  which  requires  that  the  uncertain  amount  of 
each  of  the  liens  be  made  certain  before  he  may  have  a  sale 
under  the  deed  of  trust:  Miller  v.  Argyle's  Exr.,  5  Leigh, 
460 ;  Fayne  v.  Webb,  23  W.  Va.  558. 

That  there  were  impediments  in  the  way  of  a  fair  execution 
of  the  trust,  when  the  injunction  was  awarded,  is  clear.  The 
attachment  liens  were  plainly  uncertain  as  to  amounts.  They 
were  dependent  in  this  particular  upon  actions  at  law,  for  un- 
liquidated damages,  yet  to  be  tried.  No  one  could  bid  on  the 
property  with  a  certainty  as  to  what  he  would  have  to  pay 
on  account  of  these  liens.  A  purchase  would  be  subject  to 
them.  An  intending  purchaser  could  not  calculate  what  he 
could  afford  to  pay  for  the  property.  The  unascertained 
amounts  of  the  liens  would  prevent  bidding.  Thus  the  value 
of  the  property  at  trustee 's  sale  would  be  depreciated.  Under 
such  circumstances  equity  lends  aid  to  the  trustee,  or  to  the 
debtor  if  the  trustee  fails  to  seek  it:  Tucker's  Com.,  bk. 
2,  p.  106;  1  Lomax's  Digest,  425;  2  Minor's  Institutes,  4th 
ed..  344 ;  George  v.  Zinn,  57  W.  Va.  15,  110  Am.  St.  Rep.  721, 
49  S.  E.  904;  Hartman  v.  Evans,  38  W.  Va.  669,  18  S.  E.  810; 
Rossett  V.  Fisher.  11  Gratt.  492. 

The  release  of  the  Tupper  lien,  however,  took  it  out  of  con- 
sideration as  an  impediment  to  a  sale  by  the  trustee.  The 
answer  of  Gray  averred  this  release  and  exhibited  the  docu- 
ment evidencing  it.  The  judge,  in  vacation,  of  course,  has 
power  to  consider  an  answer  and  the  proof  of  its  allegations 
upon  a  motion  ^^^  to  dissolve  an  injunction.  The  point  that 
this  release  could  not  be  considered  at  such  vacation  hearing 
is  groundless. 

But  the  acceptance  and  approval  of  the  bond  tendered  by 
Gray  to  perform  and  satisfy  any  judgment  that  Brown  &  Hill 
might  obtain  against  the  property  was  not  warranted.  This 
was  an  act  beyond  the  authority  that  a  judge  has  to  consider 
and  act  upon  the  pleadings  and  proofs  in  the  cause  when  a 
motion  to  dissolve  an  injunction  is  made  in  vacation.  The 
bond  was  not  received  and  acted  upon  as  a  proof  supporting 
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the  answers  of  Gray  and  the  trustee.  They  did  not  aver  that 
the  Brown  &  Hill  lien  was  out  of  the  way.  Gray  asked,  in 
fact,  that  it  be  put  out  of  the  way  by  the  substitution  of  the 
bond  for  it.  And  that  bond  was  acted  upon  as  an  independ- 
ent thing,  and  virtually  declared  to  be  a  release  of  Brown  & 
Hill's  attachment  lien.  Yet  this  action  was  solely  upon  mo- 
tion to  dissolve  the  injunction,  as  to  which  motion  Brown  & 
Hill  did  not  even  have  notice.  The  motion  to  dissolve  did  not 
extend  so  far.  Mark  you,  the  bond  was  not  presented  in 
pleading  or  proof  as  one  duly  accepted  by  the  officer  who 
levied  the  attachment.  It  was  not  offered  as  a  bond  having 
the  effect,  under  the  statute,  to  release  the  lien  of  the  attach- 
ment: Code,  c.  106,  sees.  10,  11.  That  would  have  made  a  very 
different  case.  If  the  fact  had  been  presented  that  by  sane 
lawful  act.  or  order  of  court  in  the  attachment  suit,  the  lien 
had  been  discharged,  it  could  have  been  considered  upon  the 
motion  to  dissolve.  But  upon  that  motion  the  judge  could  not 
make  an  order  substituting  a  bond  for  the  lien.  Such  action 
was  not  only  beyond  the  province  of  the  motion,  but  beyond 
the  power  of  the  judge  in  the  premises :  Monroe  v.  Bartlett, 
6  W.  Va.  441;  Kinports  v.  Rawson,  29  W.  Va.  487,  2  S.  E.  85. 

The  Brown  &  Hill  lien  still  existed,  notwithstanding  the  giv- 
ing of  the  bond.  Only  by  proper  proceedings  in  the  attach- 
ment case  could  that  lien  be  discharged,  unless  by  formal  re- 
lease of  the  parties.  In  no  way  did  the  bond  affect  Brown  & 
Hill's  right  to  the  lien.  An  intending  purchaser  would  say 
that  the  lien  still  existed;  that  Brown  &  Hill  might  resort  to 
it  rather  than  to  the  bond.  They  never  consented  to  receive 
the  bond  as  a  discharge  of  their  attachment.  They  were  not 
parties  to  its  acceptance.  They  were  given  no  day  to  object 
to  its  sufficiency,  even  if  the  judge  had  been  clothed  with 
power  to  take  the  bond  as  ^^^  a  substitute  for  their  right  un- 
der the  lien.  The  impediment  to  a  fair  sale  under  the  deed 
of  trust  was  not  eliminated  by  the  bond.  That  impediment 
was  as  much  as  ever  in  the  way.  Because  it  continued  to  ex- 
ist, the  order  dissolving  the  injunction  was  erroneous. 

The  other  features  of  the  cause  do  not  now  demand  consid- 
eration. They  pertain  to  its  further  progress.  The  order 
dissolving  the  injunction  will  be  reversed,  the  injunction  re- 
instated, and  the  cause  remanded  to  be  proceeded  in  according 
to  principles  of  equity, 

"Brannon,  J.,  Dissenting.  Were  it  the  case  of  a  deed  of  trust  for  an 
ordinary  debt,  I  would  have  no  question;  but  it  is  purchase  money. 
When  a  conveyance  is  made,  and  at  the  same  time,  as  part  of  the 
transaction,  a  deed  of  trust  for  purchase  money  is  given,  it  is  the 
same  as  the  reservation  of  a  lien  in  the  conveyance:  Koush  v.  Miller, 
39  W,  Va.  638,  20  S.  E.  663.  As  there  said,  it  is  only  another  mode  of 
retaining  a  lien.  Indeed,  I  may  say  it  is  more  forceful,  because  it  is 
an  agreement  to  sell  for  the  lien,  a  pledge.     Here  is  a  covenant  of 
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general  warranty,  not  broken  by  the  existence  of  encumbrances.  Our 
cases  settle  that  in  a  suit  to  enforce  a  reserved  vendor's  lien,  the  cred- 
itor cannot  be  required  to  make  prior  judgment  lienors  parties:  Neely 
V.  Euleys,  26  W.  Va.  686;  Arnold  v.  Coburn,  32  W.  Va.  272.  In  fact, 
this  court  has  said  that  there  should  not  be  a  convention  of  lienors  in 
such  a  suit:  Moreland  v.  Metz,  24  W.  Va.  119,  49  Am.  Rep.  246.  If 
there  is  a  defect  of  title,  there  could  be  no  question  that  injunction 
lies,  as  a  covenant  of  general  warranty  applies  to  that;  but  we  have 
not  defect  of  title,  but  an  encumbrance,  and  no  covenant  against  en- 
cumbrances. A  general  warranty  is  not:  Cain  v.  Fisher,  57  W.  Va. 
492,  50  S.  E.  752,  1015.  I  apprehend  that  the  cases  sustaining  injunc- 
tion were  nearly  all  not  vendor's  liens,  or  where  there  was  other  cove- 
nant than  warranty.  I  incline  to  think  that  the  weight  of  authority 
is  with  me.  There  may  be  some  the  other  way.  By  English  law  no 
injunction  would  lie;  but  it  is  said  the  Virginia  law  is  more  liberal  in 
enjoining  before  eviction  for  bad  title:  See  Judge  Green's  opinion  in 
Walmsley  v.  Stalnaker,  24  W.  Va.  214.  There  is  some  authority 
against  me.  I  myself  wrote  in  McClaugherty  v.  Croft,  43  W.  Va.  270, 
27  S.  E.  246,  that  equity  will  relieve  even  against  purchase  money  if 
the  title  be  defective,  or  a  suit  to  subject  it  to  a  lien  be  pending,  or 
if  there  are  encumbrances  and  the  vendor  insolvent.  If  the  vendor 
is  insolvent,  I  would  not  question.  Equity  would  not  make  one  pay 
purchase  money  if  the  covenant  is  worthless.  But  in  saying  that  pur- 
chase money  cannot  be  enforced  if  a  suit  to  enforce  a  prior  lien  is 
pending,  did  I  not  make  the  expression  too  broad?  Judge  Tucker 
said  an  encumbrance  would  do,  as  will  be  seen  in  Walmsley  v.  Stal- 
naker, 24  W.  Va.  214.  If  the  language  in  McClaugherty  v.  Croft,  43 
W.  Va.  270,  27  S.  E.  246,  was  borrowed  from  Kinports  v.  Eawson,  29 
W.  Va.  487,  2  S.  E.  85,  it  is  not  warranted,  as  that  was  a  case  of  de- 
feet  of  title.  I  find  on  further  examination  that  the  cases  cited  in  the 
McClaugherty  case  do  not  justify  the  statement  that  equity  will  not 
enforce  payment  of  purchase  money  if  a  suit  is  pending  'to  subject 
it  [the  land]  to  a  lien.'  Neely  v.  Euleys,  26  W.  Va.  686,  and  other 
cases  make  insolvency  of  the  grantor  essential  where  there  are  mere 
liens  for  equity  relief.  I  think  I  better  expressed  the  rule  in  Jackson 
V.  Welsh  Land  Assn.,  51  W.  Va.  482,  41  S.  E.  920,  limiting  relief  to  de- 
fect of  title.  So  with  Bennett  v.  Pierce,  45  W.  Va.  654,  13  S.  E.  972. 
I  see  a  clear  opinion  by  Judge  Sanders  as  to  relief  against  purchase 
money  for  bad  title  in  Harvey  v.  Eyan,  59  W.  Va.  134,  53  S.  E.  7,  7 
L.  E.  A.,  N.  S.,  445.  Its  statement  of  the  rule  does  not  include  mere 
liens  as  constituting  ground  for  restraint  of  collection.  The  fact  that 
the  encumbrance  is  unsettled  in  amount  does  not  convert  a  covenant 
of  warranty  to  one  against  encumbrances.  Of  course,  there  is  no 
question  in  a  suit  for  purchase  money  under  an  executory  contract. 
Shall  this  vendor  be  refused  his  specific  pledge?  How  long  will  he 
be  tied  upT  I  apprehend  that  no  one  will  say  that  in  this  equity  suit 
the  court  will  oust  the  other  court  which  has  the  case  of  attachment, 
and  try  whether  the  attachment  creditor  has  right  to  recovery  and  how 
much.  If  not,  then  the  owner  of  this  purchase  money  must  await  the 
motion  of  the  parties  in  the  attachment  suit,  over  which  he  has  no 
power.  Interest  accumulates,  the  property  goes  down,  and  the  vendor 
loses  part  of  his  debt;  he  is  sacrificed  to  prevent  possible  sacrifice  of 
the  grantee,  who  has  failed  to  provide  himself  with  a  covenant 
against  encumbrances.  The  rule  that  equity  will  enjoin  sale  under 
a  deed  of  trust  where  prior  liens  are  doubtful  for  any  reason  does  not 
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apply  in  this  case  of  a  deed  of  trust  operating  as  if  the  lien  were  re- 
tained in  the  conveyance." 

"Robinson,  J.  After  reading  Judge  Brannon's  note  of  dissent  it 
seems  proper  to  say:  The  owner  of  the  purchase  monej'  has  power 
over  the  attachment  suit.  He  is  the  defendant  therein.  He  may 
demand  trial.  He  may  promptly  have  the  uncertain  amount  of  the 
lien  made  certain.  Yea,  he  may  have  the  attachment  released  and 
the  lien  discharged  by  giving  a  bond,  to  the  officer  who  levied  it. 
Therefore,  the  dissenting  note  is  particularly  in  error  wherein  it  re- 
fers to  the  attachment  suit  as  one  'over  which  he  has  no  power.' 
Equity  requires  the  amount  of  the  lien  to  be  made  certain  for  his 
benefit  as  well  as  for  the  benefit  of  the  debtor.  He  is,  equally  with 
the  debtor,  interested  in  having  an  advantageous  sale.  In  Miller  v. 
Argyle's  Exr.,  .5  Leigh,  460,  Judges  Tucker  and  Cabell  expressly  sanc- 
tion the  principle  that  impediments  to  a  fair  sale  must  be  removed. 
They  make  this  principle  apply  to  a  deed  of  trust  for  purchase  money 
regardless  of  any  covenant.  Here  is  eminent  authority.  None  to  the 
contrary  is  found.  And  why  should  the  principle  apply  to  an  ordin- 
ary debt  secured  by  a  deed  of  trust  and  yet  not  to  a  purchase  money 
debt  so  secured?  No  covenant  or  contract  is  required  to  invoke  the 
principle  as  to  ordinary  debts.  Why  must  there  be  a  covenant  to 
invoke  it  as  to  purchase  money f" 


Sales  hy  Trustees,  including  sales  under  powers  in  mortgages  and  tnist 
deeds,  are  discussed  in  the  notes  to  Tyler  v.  Herring,  19  Am.  St.  Rep. 
266;  Houston  v.  National  etc.  Loan  Assn.,  92  Am.  St.  Rep.  573.  A 
trustee  in  a  deed  of  trust  is  the  agent  of  both  parties,  and  must  sell 
the  property  to  the  best  possible  advantage.  He  may,  and  ought,  of 
his  own  motion,  to  apply  to  a  court  of  equity  to  remove  impediments 
to  a  fair  execution  of  his  trust,  to  remove  any  cloud  to  the  title,  and 
to  adjust  accounts,  if  necessary,  in  order  to  ascertain  the  actual  debt 
which  ought  to  be  raised  by  the  sale,  or  the  amount  of  prior  encum- 
brances, and  he  may  delay  the  sale  for  such  purpose.  If  he  fails  to 
do  this,  any  interested  party  injured  by  his  default  may  apply  to 
equity  to  have  such  steps  taken  as  should  have  been  taken  bv  the 
trustee:  Hudson  v.  Barham,  101  Va.  63,  99  Am.  St.  Rep.  849.  Biit  the 
existence  of  liens,  prior  or  subsequent,  or  both,  on  land  to  be  sold 
under  a  trust  deed,  constitutes  no  impediment  to  the  execution  of  the 
power  of  sale  contained  therein  by  the  trustee  without  the  aid  of 
equity,  unless  such  uncertainty,  dispute  or  controversy  as  to  the 
amounts  or  priorities  of  such  liens  is  shown  as  may  deter  bidders 
from  offering  full  and  fair  prices  for  the  property:  George  v.  Zinn,  57 
W.  Va.  15,  110  Am.  St.  Rep.  721. 
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CHAPMAN  V.  PARSONS. 

[66  W.  Va.  307,  66  S.  E.  461.] 

JURISDICTION— Order  Beyond  Power  of  Court.— If,  in  the 
progress  of  a  pending  cause  over  which  the  court  has  jurisdiction,  as 
to  both  subject  matter  and  parties,  or  at  the  inception  thereof,  an 
order  or  judgment  is  entered  which  for  any  reason  the  court  has  no 
power  to  enter,  the  entry  thereof  is  an  act  in  excess  of  the  jurisdic- 
tion of  the  court.     (By  the  editor.)      (p.  1034.) 

ALIMONY — Suit  in  Which  may  be  Awarded. — ^In  no  suit  but 
one  seeking  a  divorce  of  some  character  is  there  jurisdiction  to  award 
alimony  pendente  lite.     (pp.  1034,  1035.) 

ALIMONY — Between  What  Persons  Cognizable. — Alimony  is 
only  cognizable  as  between  parties  united  by  a  marital  relation  that 
imposes  upon  the  husband  the  legal  duty  to  support  the  wife.  (pp. 
1034,  1035.) 

ALIMONY — Effect  of  Decree  of  Divorce  Without  Alimony. — 
A  decree  of  divorce  from  bed  and  board  without  alimony  dissolves 
the  relation  of  hiisband  and  wife  so  far  as  the  duty  of  the  former 
to  maintain  the  latter  is  concerned,     (p.  1035.) 

HUSBAND  AND  WIFE— Duty  of  Maintenance  in  Absence  of 
Relation. — Where  there  is  admittedly  no  relation  that  legally  im- 
poses the  duty  of  the  wife's  maintenance  on  the  husband,  the  law 
gives  no  power  to  make  him  maintain  her.      (p.  1036.) 

ALIMONY — Awarding  in  Suit  to  Vacate  Decree  of  Divorce. — 
There  is  no  jurisdiction  to  award  alimony  as  between  parties  divorced 
from  bed  and  board,  as  incident  to  the  pendency  of  an  independent 
suit  to  set  aside  the  decree  of  divorce  for  fraud,  and  before  the 
decree  is  successfully  assailed,     (p.  1037.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

B.  H.  Blagg  and  Somerville  &  Somerville,  for  the  petitioner. 

Rankin  Wiley,  for  the  respondent,  Mary  A.  Chapman. 

^^^  ROBINSON,  J.  Upon  an  original  application  to  this 
court  by  Frank  A.  Chapman  for  the  writ  of  prohibition  to  be 
awarded  against  the  Honorable  William  A.  Parsons,  judge 
of  the  circuit  court  of  Mason  county,  and  Mary  A.  Chapman, 
the  following  pertinent  facts  are  disclosed : 

In  the  suit  of  Frank  A.  Chapman  against  Mary  A.  Chap- 
man, in  the  circuit  court  of  Mason  county,  a  decree  of  divorce 
from  bed  and  board  was  granted  the  plaintiff  at  the  March 
term,  1908.  The  defendant  in  that  suit,  though  duly  sum- 
moned, did  not  appear.  The  plaintiff's  case  was  proved  bj 
depositions.  Upon  the  face  of  the  proceedings  everything 
in  support  of  the  decree  is  regular  and  proper.  The  decree 
was  based  upon  desertion.  No  alimony  to  the  wife  was  al- 
lowed by  the  decree. 

Near  a  year  later  Mary  A.  Chapman  filed  her  bill  against 
Frank  A.  Chapman,  in  the  same  court,  attacking  the  decree 
of  divorce  as  one  obtained  by  fraud.  In  this  bill  no  divorce 
was  sought.     It  was  distinctly  for  the  purpose  of  having  a 
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divorce  set  aside.  No  other  relief  was  asked.  While  it  is 
perhaps  not  altogether  ^^^  pertinent  to  the  matter  now  be- 
fore ns,  yet  we  observe  that  nothing  is  alleged  in  this  bill 
but  that  which  should  have  been  offered  as  defense  to  the 
suit  in  which  the  decree  was  obtained.  It  seems  that  all  the 
matters  alleged  were  known  to  the  plaintiff  before  the  decree 
of  divorce  was  entered.  Frank  A.  Chapman  demurred  to  the 
bill  and  filed  an  answer  specially  denying  the  allegations  made 
against  the  validity  of  the  decree.  At  the  June  term,  1909, 
in  this  suit  to  annul  the  decree,  an  order  was  made  that  the 
defendant,  Frank  A.  Chapman,  pay  to  the  plaintiff,  Mary 
A,  Chapman,  the  sum  of  fifty  dollars  to  enable  her  to  prose- 
cute her  suit.  Frank  A.  Chapman  was  advised  by  counsel 
that  the  court  had  no  power  to  make  such  order  for  suit  money 
in  the  cause,  but  that  it  would  be  well  to  pay  it  so  that  there 
could  be  a  prompt  hearing  as  to  the  charges  of  fraud.  The 
sum  was  paid.  Then  at  the  October  term,  1909,  the  court  de- 
creed that  the  defendant,  Frank  A.  Chapman,  pay  to  the 
plaintiff,  Mary  A,  Chapman,  the  sum  of  ten  dollars  per  month 
until  the  next  term  of  court,  as  alimony  pending  the  suit  to 
annul  the  decree.  The  cause  was  thereupon  continued.  It 
is  asserted,  and  not  denied,  that  at  this  time  the  case  was 
ready  for  a  hearing.  The  defendant  was  insisting  that  it  be 
submitted  and  decided. 

The  power  of  the  court  to  make  the  order  for  alimony 
pending  such  suit  is  put  in  question  by  these  proceedings  for 
the  writ  of  prohibition.  The  petition  for  the  writ  and  the 
resistance  of  Mary  A.  Chapman  thereto,  by  her  demurrer  and 
answer,  raise  a  single  question :  Is  there  jurisdiction  to  award 
alimony  pendente  lite  as  between  parties  divorced  from  bed 
and  board,  merely  as  incident  to  an  independent  suit  which 
has  for  its  only  purpose  the  annulment  of  the  decree  of 
divorce  for  fraud  in  its  procurement? 

The  court  had  jurisdiction  of  the  suit  to  set  aside  the  de- 
cree of  divorce  for  fraud.  But  that  jurisdiction  did  not  give 
the  court  power  to  enter  therein  any  order  or  decree  beyond 
its  lawful  power  in  the  premises.  "Whether  prohibition  lies 
in  any  case  is  tested  by  the  court's  power,  or  want  of  power, 
to  do  the  act  sought  to  be  prohibited.  If  power  is  lacking, 
there  is  no  jurisdiction.  "If,  in  the  progress  of  a  pending 
cause  over  which  the  court  has  jurisdiction,  as  to  both  sub- 
ject matter  and  parties,  or  at  the  inception  thereof,  an  order, 
judgment  or  decree  is  entered  ^**  which,  for  any  reason,  the 
court  has  no  power  to  enter,  the  entry  thereof  is  an  act  in 
excess  of  the  jurisdiction  of  the  court":  Powhatan  Coal  & 
Coke  Co.  V.  Ritz,  60  W.  Va.  395,  56  S.  E.  257,  9  L.  R.  A.,  N. 
S.,  1225.  Clearly,  if  temporary  alimony  is  not  lawfully  in- 
cident to  a  suit  attacking  a  decree  of  divorce  as  fraudulent, 
the  court,  in  the  Instance  before  us,  has  exceeded  its  legitimate 
power. 
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Our  statutes  virtually  direct  that  alimony  be  litigated  ia 
the  divorce  suit :  Code,  c.  64,  sees.  9,  11.  It  is  contemplated  by 
our  law  that,  during  a  suit  for  divorce  and  at  the  time  a  de- 
cree of  divorce  of  any  character  is  made  therein,  all  questions 
of  maintenance  shall  be  settled.  And  as  then  settled  they  are 
final,  except  that  adulteiy  subsequently  occurring  is  sufficient 
cause  to  cut  off  alimony:  Cariens  v.  Cariens,  50  "W.  Va.  113, 
40  S.  E.  335,  55  L.  R.  A.  930.  The  statute  provides  for  no 
future  change  as  to  the  permanent  alimony  decree,  or  as  to 
the  silence  of  the  decree  in  this  regard.  Yet  the  very  section 
that  deals  with  this  subject  of  maintenance  provides  for  future 
change  as  to  the  custody  of  children.  "The  expression 
of  the  one  is  the  exclusion  of  the  other."  A  change  in  the 
other  particular  is  impliedly  prohibited:  Erkenbrach  v.  Erk- 
enbrach.  96  N.  Y.  456.  *'A  decree  of  divorce  a  mensa  et 
thoro  allowing  alimony  to  the  wife  is  res  Judicata  as  to  the 
alimony":  Cariens  v.  Cariens,  50  W.  Va.  113,  40  S.  E.  335, 
55  L.  R.  A.  930.  And  a  decree  of  divorce  a  mensa  et  thoro 
which  is  silent  as  to  alimony  likewise  is  a  bar  to  alimony.  It 
is  a  decree  in  a  cause  wherein  the  alimony  was  obtainable — 
wherein  that  matter  might  have  been,  and  should  have  been, 
liti'zated.  "And  adjudication  by  a  court  having  jurisdiction 
of  the  subject  matter  and  the  parties  is  final  and  conclusive, 
not  only  as  to  the  matters  actually  determined,  but  as  to 
every  other  matter  which  the  parties  might  have  litigated 
as  incident  thereto,  and  coming  within  the  legitimate  purview 
of  the  subject  matter  of  the  action.  It  is  not  essential  that 
the  matter  should  have  been  formally  put  in  issue  in  a  former 
suit,  but  it  is  sufficient  that  the  status  of  the  suit  was  such 
that  the  parties  might  have  had  the  matter  disposed  of  on 
its  merits":  Rogers  v.  Rogers,  37  W.  Va.  407,  16  S.  E.  633, 
and  other  cases.  Mrs.  Chapman  was  entitled  to  no  alimony 
at  the  time  the  order  was  made.  Her  right  to  it  was  fore- 
closed by  a  former  decree.  That  decree  adjudged  her  guilty 
of  desertion  of  the  marital  relation.  It  properly  denied  main- 
tenance to  her.  A  wife  guilty  of  desertion  is  never  entitled 
to  alimony.  The  decree  establishes  the  fact  of  ^^*  her  de- 
sertion. Until  that  decree  is  successfully  assailed,  she  has 
no  right  to  alimony:  Bishop  on  ]\Iarriage,  Divorce  and  Sep- 
aration, sec.  861;  Carr  v.  Carr,  22  Gratt.  168;  Harris  v. 
Harris.  31  Gratt.  13;  Martin  v.  Martin,  33  W.  Va.  695,  11 
S.  E.  12. 

But  the  question  which  we  must  consider  is  not  as  to  the 
right  to  alimony,  but  as  to  the  poAver  of  a  court  to  award 
it.  In  the  independent  suit  to  set  aside  the  divorce  decree  for 
fraud,  temporary  alimony  has  been  awarded  the  plaintiff 
therein  merely  as  an  incident  to  that  suit.  There  is  no  war- 
rant in  the  law  for  this  action.  Temporary  alimony  is  in- 
cidental to  a  divorce  suit.  It  is  maintenance  for  the  wife 
pending  a  suit  which  is  to  determine  whether  there  is  further 
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duty  upon  the  husband  to  maintain  the  wife.  In  our  juris- 
prudence it  is  the  creature  of  the  statutes  relating  to  divorce 
and  divorce  proceedings.  These  statutes  are  the  only  source 
of  jurisdiction  to  allow  maintenance  pending  a  suit.  "Di- 
vorce jurisdiction  is  the  creation  of  statute,  and  the  court 
can  only  do  what  it  allows,  with  incident  powers, ' '  says  Judge 
Brannon  in  Cariens  v.  Cariens,  50  W.  Va.  113,  40  S.  E.  335, 
55  L.  R.  A.  930.  The  only  provision  justifying  maintenance 
pending  a  suit  is  Code,  chapter  64,  section  9,  wherein  it  is 
provided  that  it  may  be  awarded  pending  a  divorce  suit. 

Indeed,  there  is  no  jurisdiction  in  a  court  to  award  alimony 
of  anj"  character  except  in  a  suit  for  divorce,  or,  it  may  be, 
in  a  distinct  equity  suit  based  solely  upon  the  duties  of  a 
marriage  relation  before  that  relation  is  broken  by  a  decree 
of  divorce  or  separation.  Yet  the  suit  in  which  the  order 
sought  to  be  prohibited  has  been  made  is  neither  of  these 
proceedings.  That  suit  is  not  based  on  the  duties  of  the  mar- 
riage relation.  Its  very  character  admits  that  the  relation 
was  ended.  It  is  a  suit  to  set  aside  a  divorce  decree  for  fraud. 
And  that  very  decree,  which  is  presumptively  valid  until  it 
is  set  aside,  has  ended  all  obligation  for  alimony.  ^Mainte- 
nance  of  the  wife  bj^  the  husband  is  alone  incident  to  the  mar- 
riage relation.  There  is  no  duty  to  furnish  maintenance 
when  that  relation  does  not  exist.  Alimony  is  cognizable  by  a 
court  only  in  regard  to  the  relation  of  husband  and  wife. 
It  springs  from  marital  duties.  The  statutes  to  which  we 
have  referred  plainly  recognize  that  the  marital  relation  is 
the  source  of  alimony.  That  relation  between  the  parties 
in  this  case,  so  far  as  the  question  of  support  is  concerned, 
has  been  ended  by  the  decree  of  divorce  from  bed  and  board. 
S12  Therefore,  alimony  is  not  cognizable  as  between  them. 
"The  decree  of  divorce  which  it  is  sought  to  vacate  and  set 
aside  is  prima  facie  binding  upon  the  parties,  and  until,  upon 
a  hearing,  it  appears  that  it  should  be  set  aside  for  fraud 
or  want  of  jurisdiction,  the  marriage  relation  which  is  essen- 
tial to  support  orders  of  this  kind  does  not  appear  to  exist. 
Alimony  is  a  right  which  results  from  the  marriage  relation, 
and  the  fact  of  marriage  between  the  parties  must  be  ad- 
mitted or  proved  before  there  can  be  a  decree  for  it,  even 
pendente  lite":  Wilson  v.  Wilson,  49  Iowa,  544. 

Temporary  alimony  has  been  allowed  to  Mary  A.  Chapman 
after  the  entry  of  a  judicial  decree  which  separates  her  from 
her  husband  and  allows  her  no  maintenance  because  of  her 
desertion.  That  separation,  it  is  true,  has  not  wholly  dis- 
solved the  marriage  relation.  In  one  sense,  the  relation  of 
man  and  wife  still  exists:  Hartigan  v.  Hartigan,  65  W.  Va. 
471,  131  Am.  St.  Rep.  973,  64  S.  E.  726;  Cariens  v.  Cariens, 
50  W.  Va.  113,  40  S.  E.  335,  50  L.  R.  A.  930.  But  the  ordi- 
nary duties  and  responsibilities  of  the  marital  relation  have 
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been  materially  changed.  The  terms  and  effect  of  a  decree 
of  divorce  from  bed  and  board  has  taken  the  place  of  the 
common-law  duties  and  responsibilities  as  between  man  and 
wife.  The  duty  of  the  husband  to  support  the  wife  is  sup- 
planted by  the  decree  of  judicial  separation.  After  the 
making  of  that  decree  he  has  no  obligation  to  maintain  her  ex- 
cept as  adjudged  by  the  decree.  "A  limited  divorce,  al- 
though it  does  not  dissolve  the  marriage,  substitutes  for  the 
common-law  obligations  arising  from  the  marriage  the  terms 
of  the  judgment,  which  is  thereafter  the  measure  of  the  rights 
and  duties  of  the  parties":  14  Cyc.  729.  "When  a  judicial 
decree  of  separation  from  bed  and  board  has  once  been  pro- 
nounced, the  common-law  obligation  to  support  the  wife, 
if  not  entirely  abrogated,  is  greatly  modified.  Alimony  then 
becomes  the  regular  measure  of  the  husband's  obligations": 
People  V.  Cullen,  153  N.  Y.  629,  47  N.  E.  894,  44  L.  R.  A. 
420.  But  a  provision  for  alimony  is  wholly  absent  from  the 
decree  by  which  these  parties  are  separated.  That  decree 
thereby  says  that  the  husband  owes  no  further  duty  of  sup- 
port to  the  wife.  In  real  effect,  it  says  that  the  marriage  re- 
lation in  this  particular  is  dissolved.  The  judicial  separation 
of  the  parties  has  put  no  duty  of  support  upon  the  husband. 
He  is  no  more  a  husband  in  this  particular.  By  the  force  and 
effect  of  the  decree  the  marriage  is  fully  dissolved  so  far  as 
the  duty  of  support  is  concerned.  ^**  In  this  particular 
the  marital  relation  is  at  an  end.  Only  a  reconciliation  can 
change  that  status.  Plainly,  where  there  is  no  relation  that 
legally  imposes  the  duty  of  the  wife's  maintenance  on  the 
husband,  the  law  gives  no  power  to  make  him  maintain  the 
wife. 

We  do  not  decide  that  a  wife  may  not  upon  a  bill  for  main- 
tenance alone,  where  the  marriage  is  fully  existing,  be  granted 
it  independently  of  a  divorce  suit :  Stewart  v.  Stewart,  27  W. 
Va.  167 ;  Almond  v.  Almond,  4  Rand.  662,  15  Am.  Dec.  781 ; 
Purcell  V.  Purcell,  4  Hen.  &  M.  507.  Whether  the  statutes 
providing  for  divorces  from  bed  and  board,  enacted  subse- 
quently to  the  recognition  in  Virginia  of  an  equitable  juris- 
diction of  that  character,  may  not  now  exclude  such  jurisdic- 
tion once  recognized,  is  a  question  yet  to  be  determined: 
Tucker's  Com.,  bk.  1,  p.  101.  The  question  does  not  arise 
here.  We  have  before  us  simply  a  case  as  to  which  jurisdic- 
tion to  award  alimony  pending  the  suit  is  not  warranted 
by  any  law,  and  which  admittedly  involves  parties,  in  its 
present  stage,  as  to  which  alimony  cannot  be  cognizable.  The 
character  of  the  parties  to  that  suit,  described  by  its  very 
purpose  as  being  those  between  which  there  is  no  duty  of 
maintenance,  brands  it  as  one  outside  of  the  statutory  recogni- 
tion of  alimony  pendente  lite. 

The  writ  of  prohibition  as  prayed  for  will  be  awarded. 
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Alimony,  in  Its  Strict  Legal  Sense,  and  as  used  in  section  137,  Civil 
Code  of  California,  proceeds  only  from  husband  to  wife,  and  as  a 
means  of  support  for  her  pendente  lite.  Therefore,  after  di^'^o^ce, 
there  can  be  no  alimony;  but  the  permanent  allowance  provided  for 
in  section  139  of  such  code  which  may  be  given  the  wife  after  divorce 
for  an  offense  of  the  husband  is  not  alimony,  nor  a  mere  substitute 
for  the  wife's  interest  in  the  community  or  separate  property  of  the 
husband.  It  is  given  the  wife  as  compensation  for  the  wrong  done 
to  her  by  the  husband:  Ex  parte  Spencer,  83  Cal.  460,  17  Am.  St 
Rep.  266. 

TJiut  the  Alloxcance  of  Alimony  depends  upon  the  existence  of  a  mar- 
riage, see  Eickhoff  v.  Eickhoff,  29  Colo.  295,  93  Am.  St.  Eep.  64;  Hite 
v.  Hite,  124  Cal.  389,  71  Am.  St.  Eep.  82;  Werner  v.  Werner,  59  Kan. 
399,  68  Am.  St.  Eep.  372.  As  to  whether  alimony  is  allowable  in  an 
independent  proceeding,  see  Bronk  v.  State,  43  Fla.  461,  99  Am.  St. 
Eep.  119;  Karren  v.  Karren,  25  Utah,  87,  95  Am,  St.  Eep.  815.  The 
right  of  a  wife  to  maintain  a  suit  for  maintenance,  independently  of 
a  suit  for  divorce,  is  the  subject  of  a  note  to  In  re  Popejoy,  77  Am, 
St.  Eep.  228. 


STATE  V.  McNEAL, 

[66  W,   Va.  411,   66   S.   E.  512.] 

INTOXICATING  LIQUOR— Illegal  Sale  to  Minor,— It  Is  not 

an  offense  in  a  licensed  saloon-keeper  to  deliver  to  a  minor  intoxicat- 
ing liquor  under  an  order  from  the  minor's  father  to  the  saloonist 
under  a  prior  agreement  between  the  father  and  the  saloonist  that 
whenever  the  father  should  send  the  son  with  a  written  order,  the 
saloonist  should  let  the  son  have  whatever  liquor  it  called  for,  for  the 
father's  use.     (p.  1041.) 

(Syllabus  by  the  court.) 

Strader,  Greynolds  &  Strader,  for  the  plaintiff  in  error. 

William  G.  Conley,  attorney  general,  and  D.  E.  Mathews, 
assistant  attorney  general,  for  the  state. 

^**  BRANNON,  J.  Peter  McNeal  was  indicted  in  the  cir- 
cuit court  of  Randolph  county  for  selling  intoxicating  liquor 
to  Joe  Jaggi,  a  minor.  The  case  was  tried  by  the  judge  in 
lieu  of  a  jury  upon  agreed  facts,  and  the  judge  found  McNeal 
guilty  and  gave  judgment  against  him  for  a  fine.  The  facts 
agreed  are  as  follows: 

"Ben  Jaggi  is  a  man  about  fifty-five  years  old,  lives  in 
Coalton,  West  Virginia,  and  is  a  coal  miner,  and  has  a  son 
named  Joe,  who  is  an  infant  about  eighteen  or  nineteen  years 
old. 

"Peter  McNeal  runs  a  saloon  in  Coalton,  West  Virginia, 
and  has  a  state  license  therefor.  Ben  Jaggi  told  Peter  Mc- 
Neal and  his  bartender  that  whenever  he  sent  Joe  with  a 
written  order  to  let  him  have  whatever  the  order  called  for 
in  way  '*^^  of  spirituous  liquors,  etc.,  and  that  on  two  or 
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more  occasions  said  Ben  Jaggi  sent  written  orders  for  liquor 
to  said  saloon,  and  it  was  delivered  to  said  Joe  Jaggi,  and  by 
him  taken  to  his  father,  Ben  Jaggi." 

Upon  those  facts  we  hold  that  there  was  no  sale  to  a  minor ; 
that  the  sale  was  to  his  father;  that  the  son  acted  only  as 
messenger  or  agent  for  his  father.  We  interpret  the  facts  as 
showing  a  contract  between  McNeal  and  Ben  Jaggi,  before 
the  delivery,  by  which  McNeal  agreed  to  sell  liquor  to  the 
father,  to  be  sent  for  through  the  son;  a  sale  to  the  father, 
not  a  sale  or  gift  to  the  son.  The  liquor  was  taken  to  the 
father.  The  contract  of  sale  was  between  the  father  and 
McNeal,  the  son  acting  only  as  carrier  of  the  liquor.  The 
son  did  not  even  make  the  purchase.  Randall  v.  State,  14 
Ohio  St.  435,  was  a  case  like  this.  A  minor  was  sent  on  a 
personal  order  for  liquor  given  by  his  father  on  a  preceding 
day,  to  which  the  seller  agreed,  and  the  liquor  was  delivered 
to  the  minor  in  pursuance  of  the  agreement.  The  court  held 
it  a  sale  to  the  father,  not  to  the  minor.  As  the  court  said  in 
State  V.  McMahon,  53  Conn.  407,  55  Am.  Rep.  140,  5  Atl.  596, 
to  convict  McNeal  would  be  to  hold  him  liable  only  for  the 
minor's  handling  the  bottle.  There  is  some  authority  to  the 
contrary,  but  the  great  weight  of  authority  is,  "That  a  de- 
livery of  liquor  to  a  minor  whom  the  seller  knows  to  be  acting 
as  agent  for  an  adult  is  not  an  offense":  17  Am.  &  Eng. 
Ency.  of  Law,  338.  This  position  is  supported  by  23  Cyc. 
195.  I  quote  from  Black  on  Intoxicating  Liquors,  section 
420 :  *  *  When  a  minor  purchases  liquor,  not  for  his  own  con- 
sumption, but  for  the  use  of  another  person,  as  whose  agent 
or  messenger  he  is  acting,  and  to  whom  the  sale  might  law- 
fully be  made,  the  guilt  or  innocence  of  the  seller  will  depend 
upon  the  disclosure  to  the  seller  of  the  fact  of  agency,  be- 
cause, so  far  as  concerns  the  seller,  that  will  determine  the 
person  who  is  to  fill  the  character  of  purchaser.  If  the  minor 
informs  the  liquor  dealer  that  the  liquor  purchased  is  for 
the  use  of  another  person,  who  has  sent  him  to  buy  it,  and 
with  whose  money  he  pays  for  it,  such  being  the  truth  in  the 
case,  or  if  the  dealer  knoM^s,  from  other  sources  of  informa- 
tion, that  the  real  purchaser  is  an  adult  and  the  minor  is  only 
his  messenger,  then  the  sale  takes  place  between  the  dealer 
and  the  adult,  and  the  minor  is  not  concerned  in  it  except 
as  the  conduit  **^  by  which  the  money  is  conveyed  to  the  one 
and  the  liquor  to  the  other,  and  consequently  the  dealer  can- 
not be  convicted  of  selling  to  the  minor.  *To  sell  liquor  to 
a  minor  is  what  is  forbidden  by  the  statute.  Merely  to  de- 
liver liquoi*  to  a  minor,  with  notice  that  it  is  to  be  carried  to 
an  adult,  is  not  a  sale,  within  the  meaning  of  the  statute.  We 
cannot  extend  the  terms  of  a  criminal  statute  beyond  its  clear 
legal  meaning.  We  cannot  construe  the  word  "sell"  in  the 
statute  to  mean  something  different  from  its  ordinary  legal 
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import.  Undoubtedly,  a  minor  may  be  an  agent  or  lawfully 
go  on  errands  for  an  adult,  and  a  person  may  buy  through 
an  agent,  and  in  such  case,  there  being  no  question  of  the  fact 
of  agency,  although  the  dealing  is  with  the  agent  and  the 
delivery  is  to  him,  in  legal  effect  the  sale  is  to  the  principal. 
The  law  is,  that  where  a  person  contracts  as  agent,  or  he  is 
known  to  be  such,  tlie  contract  is  with  the  principal,  and  not 
with  the  agent ;  but  where  the  agent  deals  in  his  own  name, 
and  the  principal  is  not  disclosed  or  known,  the  contract  is 
with  the  agent,  and  he  is  liable.'  Hence,  for  example,  the 
seller  should  be  allowed  to  show  that  the  liquor  was  drawn 
and  delivered  to  the  minor  in  pursuance  of  an  agreement  be- 
tween his  parent  and  the  defendant,  on  the  previous  day, 
for  its  purchase  and  subsequent  delivery  to  the  minor. 

"But,  on  the  other  hand,  as  between  a  seller  and  an  agent, 
who  deals  with  him  without  disclosing  the  fact  that  he  acts  as 
agent,  the  latter,  as  well  as  the  principal,  may  be  regarded 
as  the  purchaser.  A  liquor  seller  who  contracts  with  a  minor 
may  therefore  be  convicted  of  selling  liquor  to  a  minor,  not- 
withstanding the  fact  may  subsequently  be  disclosed  that  the 
minor  acted  as  agent  for  an  adult.  In  other  words,  if  the 
seller  had  no  notice  or  laiowledge,  either  from  the  statements 
of  the  minor,  from  a  previous  course  of  dealing,  or  from  other 
sources,  that  the  minor  is  making  the  purchase  for  anyone 
but  himself,  so  that,  for  all  the  seller  knows  to  the  contrary, 
he  is  selling  liquor  to  the  minor  for  the  latter 's  own  use,  he 
is  guilty  of  a  statutory  offense,  although  in  point  of  fact  the 
minor  was  acting  as  agent  or  messenger  for  another." 

The  attorney  general  cites  us  two  cases  as  supporting  the 
contrary  view.  One  of  them  is  Commonwealth  v.  O'Learv, 
143  ]\Iass.  95,  8  N.  E.  887.  That  case  will  not  support  the 
state,  as  it  will  ^^'^  be  seen  that  the  statute  on  which  it  rests 
said:  "And  that  no  sale  or  delivery  of  intoxicating  liquor 
shall  be  made  to  a  minor  for  his  parent's  use,  or  for  the  use 
of  any  other  person."  That  decision  was  under  an  amended 
statute  so  reading.  Prior  to  the  statute  controlling  that  case 
the  statute  was:  "That  no  sale  or  delivery  of  liquor  shall  be 
made  on  the  premises  described  in  the  license  to  a  person 
known  to  be  a  drunkard,  or  to  an  intoxicated  person,  or  to  a 
minor."  A  similar  statute  to  ours  found  in  chapter  32,  sec- 
tion 21.  As  the  case  just  cited  in  143  Massachusetts  states, 
it  will  appear  that  under  the  older  statute  it  had  been  held 
that  the  sale  or  delivery  by  a  licensed  person  of  liquor  to  a 
minor  for  the  use  of  another  person  was  not  a  sale  to  a  minor: 
Commonwealth  v.  Lattinvile,  120  Mass.  385,  and  other  cases 
there  cited.  So  we  have  the  support  of  the  Massachusetts 
court  under  a  statute  like  ours.  The  attornev  general  cites 
People  V.  Garrett,  68  ^Mich.  487,  36  N.  W.  234.  That  case 
does  support  the  attorney  general's  position;  but  it  is  against 
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the  weight  of  authority.  Two  out  of  the  five  judges  dissented, 
and  gave  the  statute  the  same  construction  as  we  do.  The 
majority  opinion  says  that  the  defendant  must  have  known 
that  the  boy  might  taste  the  beer  before  he  got  across  the 
street,  and  that  the  legislature  intended  to  prevent  delivery 
of  liquor  to  children;  that  they  should  "touch  not,  taste  not, 
handle  not."  But  we  do  not  find  in  the  statute  anything 
to  warrant  us  in  writing  into  it  an  exceptional  provision  not 
in  it,  and  likely  not  intended.  We  cannot  see  under  our  stat- 
ute that  the  legislature  intended  to  prohibit  a  father  from  buy- 
ing liquor  of  a  licensed  saloonist  and  sending  his  son  for  it, 
the  messenger  disclosing  that  the  liquor  is  for  his  father.  We 
cannot  see  that  the  statute  is  so  rigid.  We  cannot  write  it 
into  the  statute  when  the  legislature  has  left  it  out.  We  can- 
not expand  the  statute,  and  thus  legislate. 

Therefore  we  reverse  the  finding  and  judgment  of  the  cir- 
cuit court,  and  enter  judgment  in  this  court  that  the  defend- 
ant be  discharged  from  said  indictment  and  go  thereof  with- 
out day. 

If  a  Minor  Purchases  Liquor  for  another  who  sends  him  to  buy  it, 
and  whose  money  pays  for  it,  and  the  dealer  knows  that  the  real  pur- 
chaser is  an  adult  and  that  the  minor  is  only  his  messenger,  the  dealer 
cannot  be  convicted  of  selling  liquor  to  a  minor;  In  re  MacEae,  75 
Neb.  757,  121  Am.  St.  Eep.  829.  See  further,  Pressly  v.  State,  114 
Tenn.  534,  108  Am.  St.  Eep.  921;  Tony  v.  State,  144  Ala.  87,  lU  Am. 
St.  Eep.  20;  Anderson  v.  State,  82  Ark.  405,  118  Am.  St.  Eep.  82. 


SHURTLEFF  v.  RIGHT. 

[66  W.  Va.  582,  66  S.  E.  719.] 

CREDITOR'S  BILL — Estate  of  Deceased  Fraudulent  Grantor. — 
A  creditor  may  maintain  a  bill  against  an  administrator  and  the 
widow  and  heirs  of  a  decedent  for  discovery  of  assets,  settlement  of 
the  administration  accounts,  and  in  default  of  personal  assets,  to 
subject  to  the  payment  of  his  debt  land  conveyed  by  decedent  in  his 
lifetime  to  children,  in  consideration  of  love  and  affection,  mainte- 
nance and  support,  and  at  the  death  of  the  surviving  grantor  to  pay 
stipulated  sums  to  other  heirs,     (pp.  1043,  1045.) 

CREDITOR'S  BILL — Estate  of  Decedent — Pleading. — Where 
such  bill  charges  the  making,  execution  and  delivery  by  decedent  to 
plaintiff  of  the  note  sued  on,  nonpayment  of  the  principal  and  interest 
thereof,  and  that  the  same  remains  wholly  due  and  unpaid,  the  answer 
of  defendants  that  said  allegation  may  be  true,  though  not  admitted 
by  them  to  be  true,  and  that  it  may  also  be  true,  as  alleged,  that  no 
part  of  said  note  or  interest  has  been  paid,  but  calling  for  full  proof, 
does  not,  within  the  meaning  of  section  3856,  Code  of  1906,  amount  to  a 
denial  calling  for  further  proof  by  plaintiff  of  the  allegations  of  his 
bill.     (p.  1044.) 

Am.  St.  Rep.,  Vol.  185 — 06 
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FEAUDUIiENT  CONVEYANCE— Future  Support  of  Grantor. 
A  deed  conveying  land  in  consideration  of  the  future  support  of 
the  grantors  is  prima  facie  void  as  against  existing  creditors,  and  to 
sustain  it  as  against  them  the  grantee  must  show  that  the  grantors 
reserved  sufficient  property  to  pay  their  existing  debts.  (By  the 
editor.)     (pp.  1044,  1045.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
William  T.  George  and  W.  B.  Kittle,  for  the  appellants. 
W.  T.  Ice,  Jr.,  for  the  appellee. 

583  MILLER,  P.  The  bill  in  this  case,  filed  by  a  general 
creditor,  is  in  effect  and  purpose  a  bill  for  discovery  of 
assets  and  an  accounting  by  administrators  who  have  re- 
turned no  inventories  of  assets  or  made  settlements  of  their 
fiduciary  accounts,  and,  if  personal  assets  are  found  insuffi- 
cient, to  subject  to  the  pajonent  of  plaintiff's  debt  land  con- 
veyed by  one  of  the  decedent  debtors  and  his  wife  to  five 
of  their  children,  in  consideration  of  love  and  affection,  main- 
tenance and  support,  and  on  the  death  of  the  surviving- 
grantor,  payment  of  certain  stipulated  sums  to  heirs:  Poling 
V.  Huffman,  39  W.  Va.  320,  19  S.  E.  421. 

The  bill,  among  other  things,  alleges  that  prior  to  the 
death  of  decedents,  W.  J.  Right  and  A.  Right,  they  executed 
to  plaintiff  their  joint  and  several  note,  dated  March  1,  1898, 
payable  one  day  after  date,  for  the  sum  of  $176 ;  that  said 
note  was  given  for  a  valuable  consideration,  and  that  the 
signatures  of  the  makers  thereto  were  genuine;  and  a  copy 
of  the  note  is  ^^^  filed  and  exhibited  with  the  bill.  The  bill 
also  charges  that  no  part  of  the  principal  or  interest  of  said 
note  has  been  paid  by  the  makers,  or  either  of  them,  or  by 
their  administrators,  and  that  the  whole  thereof,  with  its 
accrued  interest,  remains  unpaid,  and  due  and  payable. 

The  only  answer  of  defendants  to  these  allegations  of  the- 
bill  is  that,  "It  may  be  true  as  alleged  in  the  bill  of  the 
plaintiff,  but  not  admitted  to  be  so  by  respondents,  that  W. 
J.  Right  and  A.  Right  on  March  1,  1898,  executed  to  the 
plaintiff  a  note  for  $176,  with  interest  thereon,  and  it  may 
be  true,  as  alleged  in  the  bill,  that  a  true  copy  of  said  note 
is  filed  with  the  bill,  but  all  of  which  respondents  demand 
full  proof  from  the  plaintiff.  It  may  also  be  true,  as  alleged 
in  the  bill  of  the  plaintiff,  that  no  part  of  the  said  note,  or 
the  interest  thereon,  has  ever  been  paid  by  A.  Right  and 
W.  J.  Right,  or  by  any  other  persons  to  the  plaintiff",  but  of 
these  facts  respondents  call  for  full  proof."  This  answer 
does  not  amount  to  a  specific  denial.  It  does  not  admit  or 
deny  that  respondents  have  any  knowledge,  information  or 
belief  on  the  subject,  as  good  pleading  requires;  and  the  an- 
swer contains  no  general  denial.  True,  there  is  a  call  for 
full  proof,  .but  this  is  not  enough.     If  there  had  been   a. 
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general  denial  and  call  for  proof,  if  not  excepted  to,  the 
answer  would  have  been  sufficient  under  our  decisions  to  put 
the  plaintiff  on  proof:  George  v.  Grim,  G6  W.  Va.  421,  66 
S.  E.  526,  decided  at  the  present  term,  and  other  cases  cited. 

On  these  pleadings  the  cause  was  referred  to  a  commis- 
sioner, who,  upon  the  papers  in  the  cause  and  the  evidence 
taken  by  him,  reported  on  the  questions  referred  to  him, 
among  others:  First,  that  the  decedent,  W.  J.  Eight,  left  no 
real  or  personal  estate;  second,  that  decedent  A.  Right  left 
personal  estate  which  came  into  the  hands  of  his  adminis- 
trator, amounting  to  $729.30;  and  after  paying  the  widow, 
$200  exempted  by  her,  there  was  left  for  distribution  among 
creditors,  $529.30,  all  of  which  had  been  paid  to  creditors 
other  than  plaintiff,  leaving  his  debt,  amounting  with  inter- 
est to  January  5,  1909,  $291.84,  wholly  unpaid;  third,  that 
at  the  time  of  the  execution  of  said  note  decedent,  A.  Right, 
o^\'ned  six  hundred  and  forty  acres  of  land,  out  of  which, 
by  deed  of  May  19,  1903,  he  and  his  wife  conveyed  five 
hundred  and  forty  acres  to  the  defendants.  I.  F.  Right,  W. 
W.  Right,  G.  M.  Right,  Sr.,  ^^^  F.  M.  Right,  and  C.  C. 
Right,  a  copy  of  which  deed  is  exhibited  with  the  bill.  This 
deed  shows  that  it  w^as  made  in  consideration  of  natural  love 
and  affection,  support  and  maintenance  of  the  grantors  dur- 
ing their  natural  lives,  and  so  long  as  either  of  them  should 
live,  including  proper  medical  attention  and  care,  proper 
burial  after  death,  and  in  the  further  consideration  of  the 
payment  after  the  death  of  the  surviving  grantor  of  specific 
sums  to  other  persons.  Said  deed  also  recites  the  fact  that 
the  land  thereby  conveyed  constituted  all  the  land  owned  by 
the  said  A.  Right,  except  about  one  hundred  acres  thereof, 
conveyed  the  same  day  by  said  grantors  to  Lafayette  Right 
and  others. 

Upon  this  report  and  the  several  exceptions  of  the  plaintiff 
and  F.  M.  Right,  administrator,  thereto,  the  court  below  pro- 
nounced the  decree  appealed  from ;  adjudging  that  the  plain- 
tiff recover  of  F.  M.  Right,  administrator  of  A.  Right,  to  be 
paid  out  of  the  personal  estate  of  decedent,  the  sum  of 
$290.52,  the  aggregate  of  principal  and  interest  of  said  note 
as  of  January  5,  1909,  which  sum  was  by  said  decree  de- 
clared to  be  a  lien  and  charge  upon  the  said  five  hundred  and 
forty  acres  of  land;  and  it  appearing  that  the  annual  value 
of  the  land  was  $500,  and  sufficient  to  pay  said  debt  in  five 
years,  it  was  further  decreed  that  in  default  of  payment 
of  said  debt  by  the  said  F.  M.  Right,  administrator,  or  by 
the  said  I.  F.  Right,  and  others,  grantees  in  said  deed,  within 
sixty  days,  the  commissioner  thereby  appointed  should  take 
charge  of  said  land,  or  so  much  thereof  as  might  be  neces- 
sary, and  rent  the  same  at  public  auction  at  the  front  door 
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of  the  courthouse  to  the  highest  bidder  for  sufficient  cash 
in  hand  to  pay  the  said  debt,  interest  and  cost. 

The  first  question  presented  for  decision  is  whether  the 
proof  upon  which  the  commissioner  reported  and  the  court 
decreed  said  debt  was  sufficient.  The  evidence  upon  which 
the  report  and  decree  were  based  consisted  of  the  allegations 
of  the  bill,  not  denied  by  the  answer,  and  the  testimony  of 
F.  0.  Blue,  attorney,  taken  before  the  commissioner,  to  the 
effect  that  the  plaintiff,  about  May  12,  1905,  had  placed  said 
note  in  his  hands  for  collection,  signed  and  sealed  by  both 
decedents,  and  a  letter,  of  which  he  tiled  a  copy,  written  by 
him  to  F.  M.  Right,  administrator,  demanding  payment 
thereof,  and  that  he  had  subsequently  had  a  conversation  with 
said  administrator  about  the  ^^^  payment  of  said  note,  and 
still  later  had  had  a  telephone  communication  with  him  in 
which  he  had  indicated  he  would  not  pay  the  note.  Was  this 
evidence  sufficient?  We  think  it  was,  but  why  the  note,  the 
best  evidence  of  the  debt,  was  not  put  in  evidence  is  diffi- 
cult to  comprehend.  Section  3856,  Code  of  1906,  provides: 
"Every  material  allegation  of  the  bill  not  controverted  by 
an  answer  .  .  ,  ,  shall  for  the  purposes  of  the  suit,  be  taken 
as  true,  and  no  proof  thereof  required."  Under  this  sec- 
tion all  allegations  not  denied  are  taken  as  true:  Grant  v. 
Cumberland  Valley  Cement  Co.,  58  W.  Va.  162,  52  S.  E.  36. 

Another  point  made  is  that  the  debt  decreed  should  have 
been  credited  with  $143.81,  its  ratable  share  of  the  personal 
estate  of  A.  Right,  and  also  with  about  $50,  as  excess  paid 
plaintiff  by  the  administrator  on  another  note.  We  see  little 
force  in  these  points.  The  commissioner  reports  a  deficiency 
of  personal  assets  to  pay  all  the  debts.  Plaintiff's  debt  was 
not  paid.  The  fact  that  plaintiff  was  not  paid  his  pro  rata 
share  of  the  personal  estate,  or  was  paid  more  than  his  share 
on  some  other  debt,  cannot  affect  his  right  to  charge  the 
real  assets  with  payment  of  his  unpaid  debt.  The  statute 
gives  him  that  right. 

The  next  question  is  whether  the  five  hundred  and  forty 
acres  of  land  are  chargeable  with  the  plaintiff's  debt?  The 
last  pronouncement  of  this  court  on  this  question  is,  that  a 
deed  conveying  land  in  consideration  of  the  future  support 
of  the  grantors  is  prima  facie  void  as  against  existing  cred- 
itors, and  to  sustain  it  as  against  such  creditors  the  grantee 
must  show  that  the  grantor  reserved  sufficient  property  to 
pay  his  existing  debts:  Metz  v.  Patton,  63  W.  Va.  439,  60 
S.  E.  399.  At  page  442  of  this  case  it  is  said:  "And  where 
legal  title  to  property  has  once  vested  in  a  debtor,  as  far 
as  his  creditors  are  concerned,  the  law  does  not  consider 
him  to  have  been  devested  of  it  by  such  conveyance,  and  a 
creditor  of  grantor  may  conduct  himself  and  treat  the  prop- 
erty thus  conveyed  as  if  the  deed  had  never  existed.     He 
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may  proceed  against  it  as  the  property  of  the  grantor,  by 
process  of  attachment,  or  other  proper  remedy."  But  it  is 
suggested  that  the  commissioner's  report  shows  that  A.  Right, 
at  the  time  of  the  execution  of  this  note  owned  six  hundred 
and  forty  acres  of  land  and  conveyed  only  five  hundred  and 
forty  acres,  the  remainder  being  more  than  sufficient  in 
value  to  have  paid  off  and  discharged  plaintiff's  debt.  But 
the  deed  to  the  ^^"^  grantees  for  the  five  hundred  and  forty 
acres  also  r.ecites  that  this  hundred  acres  was  on  the  same 
day  conveyed  to  Lafayette  Right  and  others,  and  the  report 
of  the  commissioner  shows  deficiency  of  personal  assets.  The 
burden  and  duty  was  upon  defendants  to  show  in  defense 
sufficient  personal  or  real  assets  retained  by  the  grantors 
at  the  time  of  the  grant  to  pay  existing  debts. 

Counsel  say  this  was  not  a  suit  to  set  aside  the  deed  for 
fraud,  and  impliedly  say  that  the  rule  of  Metz  v.  Patton, 
and  the  other  cases,  do  not  apply.  The  law  renders  such  deed 
fraudulent  in  law  as  against  existing  creditors,  and  by  the 
decisions  cited  the  creditors  may  treat  the  conveyance  as  if 
it  had  no  existence. 

Another  point  made  is  that  it  was  error  to  decree  plain- 
tiff's debt  a  lien  on  the  land.  Strictly  speaking,  it  was  not 
a  lien ;  but  the  law  makes  it  a  charge  upon  the  land.  The 
decree  pronounces  it  a  lien  and  charge.  In  effect,  they  are 
the  same  as  between  debtor  and  creditor. 

We  see  no  substantial  error  in  the  decree,  and  are  of  opin- 
ion that  it  should  be  affirmed,  and  it  will  be  so  ordered. 


As  to  What  Demands  will  Support  a  Creditor's  Bill,  see  the  note  to 
Ladd  V.  Judson,  66  Am.  St.  Eep.  271. 

Belief  Against  Fraudulent  Conveyances  after  the  death  of  the  grantor 
is  the  subject  of  a  note  to  Sifford  v.  Cutler,  ante,  p.  326. 

Conveyances  in  Consideration  of  the  Future  Support  of  the  Grantor 
by  the  grantee  are  discussed  in  the  note  to  Davis  v.  Davis,  130  Am. 
St.  Rep.  1039.  Such  conveyances,  when  prejudicial  to  the  grantor's 
existing  creditors,  may  be  avoided  by  them:  Mallow  v.  Walker,  115 
Iowa.  238,  91  Am.  St.  Eep.  158;  Harris  v.  Brink,  100  Iowa,  366,  62 
Am.  St.  Rep.  578;  Davidson  v.  Burke,  143  111.  139,  36  Am.  St.  Rep. 
367;  Harting  v.  Jockers,  136  111.  627,  29  Am.  St.  Eep.  341;  WoodaU 
V.  Kelly,  85  Ala.  368,  7  Am.  St.  Eep.  57. 
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MITCHELL  V.  PENNY. 

[66  W.  Va.  660,  66  S.  E.  1003.] 

PARTIES. — A   Husband  may  Join  His  Wife   as  Plaintiff  in 

actions  concerning  her  separate  estate.  (By  the  editor.)  (p.  1047.) 
GUARDIAN  AND  WARD — Assumpsit  to  Enforce  Settlement. 
On  the  termination  of  a  guardianship,  without  a  settlement  of  the 
guardian's  accounts  and  ascertainment  of  the  amount  due  from  him, 
in  some  appropriate  manner,  an  action  of  assumpsit  cannot  be  invoked 
by  the  ward  to  enforce  settlement  of  the  accounts  and  payment  of 
the  amount  remaining  in  the  guardian's  hands,     (p.  1048.) 

GUARDIAN  AND  WARD — Continuance  of  Relation. — For  the 
Purposes  of  Settlement,  the  guardianship  is  deemed  to  continue  after 
it  has,  in  law,  ceased,     (p.  1049.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

0.  S.  Marshall  and  John  Marshall,  for  the  plaintiffs  in 
error. 

E.  A.  Hart,  for  the  defendant  in  error, 

C61  POFFENBARGER,  J.  In  an  action  of  assumpsit, 
brought  by  Ida  B.  Mitchell  and  George  Mitchell,  her  hus- 
band, against  Malinda  Penny,  for  the  recovery  of  money  due 
from  the  defendant  to  the  female  plaintiff,  the  circuit  court 
of  Hancock  county,  deeming  the  evidence  offered  and  ad- 
duced variant  from  the  declaration  and  the  remedy  inappro- 
priate, refused  to  admit  the  evidence  offered,  and  directed 
a  verdict  and  gave  judgment  for  the  defendant. 

The  declaration  contains  only  the  common  counts,  and  the 
plaintiffs  attempted  to  recover  upon  it  a  debt  arising  out 
of  a  fiduciary  relation  formerly,  if  not  at  present,  subsisting 
between  the  defendant  and  the  said  Ida  B.  Mitchell.  The 
former  was  a  wi(iow,  and  the  latter  a  daughter  of  William 
G.  H.  Blackwell,  who  died  many  years  ago.  After  his  death, 
the  widow,  having  qualified  as  guardian  for  her  children, 
received  government  pensions  for  them.  After  having  so 
qualified,  she  married  and  removed  from  the  state.  What 
disposition  she  made  of  the  pension  money  is  not  very  clearly 
indicated  by  the  evidence,  but  it  seems  she  expended  a  por- 
tion thereof  in  the  maintenance  of  the  family  and  invested 
some  of  it  in  a  parcel  of  real  estate  for  some  of  the  children. 
A  small  farm  owned  by  her  and  heavily  encumbered  was 
recently  sold  by  E.  D.  Marshall,  trustee,  and  produced  a  sum 
considerably  more  than  the  lien  debt  for  which  it  was  sold. 
Claiming  $800  due  her  from  her  mother  on  account  of  the 
peusion  money  so  received,  Mrs.  Mitchell  and  her  husband 
brought  this  action  and  attached  the  surplus  proceeds  of  sale 
of  the  land  in  the  hands  of  the  trustee.  For  proof  of  the 
receipt  of  the  money  and  the  amount  thereof,  the  plaintiffs 
offered  a  statement,  sworn  to  before  a  notary,  and  filed  in 
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some  other  proceeding,  showing  the  condition  of  the  guar- 
dian's account,  disclosing  the  receipt  of  $853.40  for  the  female 
plaintiff  in  this  action,  and  a  claim  of  credit  for  all  of  it 
but  $33.90.  As  indicated  by  the  court's  observations,  in 
ruling  upon  this  evidence,  it  was  rejected,  under  the  impres- 
sion that,  as  it  showed  the  money  had  been  received  in  the 
capacity  of  guardian,  the  enforcement  of  payment  thereof  to 
the  ward  ^^^  is  within  the  exclusive  jurisdiction  of  the  equity 
courts,  or  at  least  not  cognizable  in  assumpsit.  To  sustain 
the  action  of  the  court,  the  attorney  for  the  defendant  in 
error  sets  up  in  his  brief  misjoinder  of  parties  plaintiff,  in- 
sisting that,  if  the  evidence  proves  any  right  of  recovery,  it 
is  a  sole  right  in  the  wife  and  not  a  joint  right  of  action 
in  her  and  her  husband. 

First  disposing  of  the  last  objection,  we  hold  it  untenable, 
under  the  rulings  in  Normile  v.  Wheeling  Traction  Co.,  57 
W.  Va.  132,  49  S.  E.  1030,  68  L.  E.  A.  901,  and  Clay  v. 
St.  Albans,  43  W.  Va.  539,  64  Am.  St.  Rep.  883,  27  S.  E. 
368,  declaring  the  husband  may  join  the  wife  as  plaintiff  in 
actions  concerning  her  separate  estate.  The  declaration  sets 
forth  no  joint  right  of  action,  nor  any  at  all  in  the  husband. 
His  joinder  is  a  mere  formal  matter. 

The  authorities  relied  upon  for  appropriateness  of  the 
remedy  do  not  sustain  it.  In  a  sense,  assumpsit  is  an  equi- 
table remedy,  but  it  always  sounds  in  damages,  and  no  au- 
thority goes  so  far  as  to  make  it  a  substitute  for  remedies 
in  equity.  We  do  not  say  whether  after  the  termination  of 
the  guardianship  and  settlement  of  the  account,  in  some 
proper  way,  the  ward  could  invoke  this  remedy  against  his 
former  guardian.  There  may  be  authority  for  this,  but  we 
have  been  unable  to  find  any  justifying  its  employment  in 
the  absence  of  a  settlement  of  the  account.  Between  the 
guardian  and  ward  there  exists  a  fiduciary  relation.  It  is 
not  one  of  debtor  and  creditor.  The  guardian  is  the  legal 
custodian  of  the  estate.  He  has  right  of  possession,  though 
in  equity  the  ward  is  the  real  owner  of  the  property.  This 
relationship  denies  application  of  the  ordinary  legal  reme- 
dies, such  as  assumpsit  and  debt,  based  upon  the  theory  of  a 
contract  between  the  parties,  express  or  implied,  and  sound- 
ing in  damages.  The  ancient  and  practically  obsolete  com- 
mon-law action  of  account  is  the  only  appropriate  legal 
remedy:  Field  v.  Torrey,  7  Vt.  372;  1  Bacon's  Abridgment, 
44.  In  that,  the  only  issue  was  liability,  not  for  money, 
but  to  account.  The  defendant  could  plead  his  willingness 
to  account  and  confess  his  liability,  or  deny  that  he  was 
ever  under  any  duty  to  account,  or  plead  that  he  had  ren- 
dered a  full  account  or  set  up  a  release,  a  bond  given  in 
satisfaction  or  the  statute  of  limitations,  when  available.  If 
he  failed  on  an  issue  so  made,  judgment  in  the  first  instance 
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was  not  rendered  for  any  sum  of  money.  It  was,  not  that 
the  plaintiff  recover,  but  that  the  defendant  ^^^  render  an 
account.  The  judgment  was  technically  known  as  that  of 
quod  computet.  After  the  entry  thereof  the  case  went  to 
auditors  for  a  settlement  of  the  account,  and  on  the  return 
of  their  finding  judgment  was  rendered  for  the  amount  as- 
certained by  them:  1  Bacon's  Abridgment,  43-54;  1  Chitty's 
Pleading,  11th  Am.  ed.,  488;  Andrew's  Stephen's  Pleading, 
78  n.  The  action  lay  against  guardians  in  socage,  bailiffs, 
receivers,  one  merchant  in  favor  of  another,  partner  against 
partner,  and  perhaps  others.  It  was  not  in  any  sense  like 
assumpsit,  because  it  did  not  sound  in  damages.  Chitty  says 
either  it  or  a  suit  in  equity  must  be  resorted  to  for  settlement 
of  partnership  accounts,  on  account  of  the  nature  of  the 
situation  of  the  parties,  and  the  same  reasoning  clearly  ap- 
plies in  transactions  between  guardian  and  ward.  Hence, 
its  use  between  guardian  and  ward  is  no  precedent  for  a 
resort  to  assumpsit  or  debt  by  a  ward  in  seeking  relief  against 
his  guardian.  Its  counterpart  was  a  bill  in  equity  for  an 
accounting,  in  which  proceeding  practically  the  same  course 
is  pursued:  Neal  v.  Keel's  Exrs.,  4  T.  B.  Mon.  162:  1  Chitty's 
Pleading,  11th  Am.  ed.,  39.  That  this  is  the  remedy  usually 
pursued  in  such  cases  in  this  jurisdiction  is  so  well  known 
as  to  require  no  citation  of  authority  to  sustain  it.  In  con- 
firmation of  our  conclusion  that  assumpsit  does  not  lie,  we 
cite  9  Encyclopedia  of  Pleading  and  Practice,  949,  saying 
the  transactions  of  guardians  are  examinable  only  in  a  court 
of  equity,  or  in  some  other  court  specially  authorized  to 
examine  and  adjust  their  accounts ;  21  Cyc.  196,  197,  saying : 
"The  jurisdiction  of  courts  of  law  over  suits  or  bj''  or  against 
guardian  or  ward  depends  upon  the  nature  of  the  suit,  and 
upon  the  special  statutory  provisions  of  the  various  states  re- 
lating to  jurisdiction The  relation  of  guardian  and 

M'ard  and  the  rights  and  liabilities  growing  out  of  it  are 
peculiarly  within  the.  jurisdiction  of  a  court  of  equity";  and 
Woerner's  Law  of  Guardianship,  section  46,  saying:  "The 
necessity  of  a  previous  accounting,  before  there  can  be  an 
action  at  law,  for  a  recovery  on  the  bond,  is  held  to  extend 
to  suits  against  the  principal  himself  as  well  as  the  surety; 
the  ward  can  bring  no  action  at  law  against  the  guardian 
so  long  as  the  relation  of  guardian  and  ward  subsists."  This 
seems  to  imply  that  the  ward  may  maintain  an  action  at  law 
after  the  termination  of  the  guardianship,  but  it  only  means 
that,  until  the  guardianship  ceases,  the  ward  can  have  noth- 
ing ^**^  more  than  a  settlement.  The  same  author  says,  in 
section  94,  "That  an  action  at  law  cannot  be  brought  for  a 
guardian's  liability,  either  against  the  guardian  or  his  sure- 
ties, until  there  has  been  an  accounting  in  the  court  having 
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original  jurisdiction  of  guardians'  accounts  has  been  stated  in 
a  former  chapter." 

It  is  fair  to  counsel  to  say  he  tacitly  admits  inappropriate- 
ness  of  this  remedy  within  the  duration  of  the  guardianship. 
His  contention  is  that  it  has  terminated  by  reason  of  the 
marriage  of  the  guardian  and  her  removal  from  the  state  and 
the  attainment  of  her  majority  by  the  ward.  We  are  unable 
to  perceive  how  this  can  make  any  difference.  The  manner 
of  the  termination  of  the  guardianship  cannot,  in  reason, 
affect  the  basis  of  settlement  or  the  method  of  obtaining  it. 
Therefore,  neither  marriage  nor  removal  from  the  state  is 
important  upon  this  inquiry.  Nor  can  the  termination  of  the 
guardianship,  how^ever  effected,  do  away  with  rights  accrued, 
or  certain  relations  established,  while  the  guardianship  en- 
dured. That  relationship  made  the  guardian  liable  to  a  set- 
tlement, upon  certain  principles  and  in  a  certain  manner, 
to  be  enforced  by  certain  kinds  of  procedure.  These  rights 
vested  during  the  guardianship  and  have  not  been  changed 
by  the  cessation  thereof.  The  termination  of  the  guardian- 
ship has  given  the  ward  but  one  single  additional  right, 
namely,  to  have  the  money  paid  over  to  her,  after  ascertain- 
ment of  the  amount  due  in  the  manner  prescribed  or  estab- 
lished for  the  settlement  of  the  accounts  of  guardians.  For 
the  purposes  of  settlement,  therefore,  but  for  nothing  else, 
the  guardianship  is  deemed  to  continue,  just  as  a  partnership 
or  a  corporation  continues,  after  dissolution,  for  purposes 
of  settlement.  This  subsequent  duration  is  a  mere  fiction, 
of  course,  but  it  is  necessary  for  the  effectuation  of  justice 
and  vindication  of  substantial  rights.  Of  course,  the  termina- 
tion of  the  guardianship  puts  an  end  to  the  power  of  the 
guardian  to  act  any  further  on  behalf  of  the  ward.  There- 
after he  cannot  rightfully  receive  payment  of  money  due 
the  ward,  and  must  relinquish  control  of  the  latter 's  prop- 
erty. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  judg- 
ment complained  of  should  be  affirmed. 


Assumpsit  is  not  Maintainable  Tjy  a  Ward  against  his  guardian  or 
quasi  guardian,  tlie  parent,  tlie  remedy  being  properly  by  action  of 
account  or  bill  in  equity,  in  which  the  equities  between  the  parties 
may  be  adjusted  and  rightfully  settled:  Linton  v.  Walker,  8  Fla.  144, 
71  Am.  Dec.  105. 

That  Belief  in  Equity  may  be  had  by  a  Ward  in  a  Proper  Case  from 
the  settlement  of  his  guardian's  accounts,  see  Willis  v.  Kice,  157  Ala. 
252,  131  Am.  St.  Eep.  55,  and  cases  cited  in  the  cross-reference  note 
thereto. 
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BRENGER  v.  BRENGER. 

[142  Wis.  26,  125  N.  W.  109.] 

DIVORCE — Authority  to  Award  Alimony. — Authority  to  allow 
permanent  alimony  to  a  party  in  a  divorce  action  or  a  portion  of  the 
property  of  the  parties  to  one  of  them  as  a  permanent  settlement  of 
their  property  rights  is  referable,  wholly,  to  the  written  law.  (p. 
1054.) 

DIVORCE — Awarding  Alimony  to  Husband. — Permanent  ali- 
mony is  allowable  out  of  the  property  and  earnings  of  a  divorced  hus- 
band to  his  divorced  wife,  but  not  to  the  former  out  of  the  earnings 
and  property  of  the  latter,     (pp.   1053,  1054.) 

DIVORCE — Judicial  Adjustment  of  Property  Rights. — The 
property  of  the  husband  and  that  of  the  wife  derived  from  him  may 
be  considered  together  in  making  a  permanent  adjustment  of  prop- 
erty rights  upon  a  judicial  termination  of  their  marital  relations, 
(pp.  1056,  1060.) 

DIVORCE — Transfer  of  Wife's  Property  to  Husband.— Upon 
such  termination  no  part  of  the  separate  property  of  the  wife,  not 
derived  from  the  huslDand,  can  properly  be  devested  and  transferred 
to  the  husband  or  burdened  by  his  debts,     (p.  1056.) 

DIVORCE— Restoring  Husband's  Property  That  He  Conveyed 
to  Wife. — In  adjusting  property  rights  of  the  parties  in  a  divorce  ac- 
tion, in  case  an  estate  shall  have  been  during  coverture  conveyed  to 
the  \iufe  by  the  husband  to  compensate  her  for  care  of  him,  and  she 
shall  have,  without  reasonable  excuse,  defaulted  in  that  regard,  the 
transfer  should,  by  rules  for  judicial  construction,  be  held  to  have 
been  made  upon  condition  subsequent,  and,  because  of  the  default, 
should  be  restored  to  him,  and  the  condition  thus  created  be  then 
dealt  with  in  settling  matters  respecting  alimony  to  her  or  division 
of  property  between  the  parties,     (p.  1059.) 

DIVORCE — Alimony  Defined. — Every  Provision  for  Support  in 
a  judgment  in  a  divorce  action,  whether  it  requires  payment  of  money 
at  intervals  or  in  a  gross  sum,  is  to  be  regarded  as  alimony  whether 
so  expressly  stated  or  not.     (p.  1055.) 

DIVORCE — Judicial  Division  of  Property. — Judicial  authority 
to  make  a  division  of  property  between  the  parties  to  an  action  for  a 
divorce  is  referable  solely  to  section  2364,  Statutes  of  1898.     (p.  1056.) 

DIVORCE — Transfer  of  Wife's  Property  to  Husband. — Under 
such  section  no  power  is  given  to  take  any  part  of  the  separate  prop- 
erty of  the  wife  not  derived  from  the  husband  and  transfer  the  same 

(1050) 
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to  the  latter,  while  authority  in  that  regard  is  expressly  negatived 
by  section  2372,  Statutes  of  1898.     (p.  1056.) 

DIVORCE— Alimony  Subject  to  Creditors.— An  allowance  for 
support,  adjudged  in  a  divorce  action,  does  not  constitute  indebted- 
ness to  the  party  in  whose  favor  the  allowance  is  made  which  can 
be  reached  by  creditors  of  the  latter,     (p.  1057.) 

DIVORCE — Alimony  Subject  to  Creditors. — Payments  in  money 
required  by  the  judgment  in  a  divorce  action  to  be  made  by  one  party 
to  the  other  as  the  portion  of  that  other  upon  a  division  of  the  prop- 
erty of  the  parties  may  be  reached  by  the  creditors  of  that  other, 
(p.  1057.) 

TRIAL — Preparation  of  Findings  of  Fact. — The  findings  of 
fact  in  an  action  tried  by  the  court  should  severally  cover  all  of  the 
material  issues  raised  by  the  pleadings,  carefully  excluding  all  other 
matters,  and  the  paper  should  be  draited  from  a  strictly  judicial 
viewpoint,     (p.  1058.) 

DIVORCE — Division  of  Property — Exemption  from  Creditors. 
In  settling  the  property  rights  of  parties  upon  a  judicial  dissolution 
of  their  marriage  contract  it  is  proper,  if  not  the  duty  of  the  court, 
to  so  provide  as  to  preserve  to  them,  subject  to  their  individual  rights 
after  the  separation  of  contracting  to  the  contrary,  their  statutory 
exemptions  from  claims  of  creditors,  while  at  the  same  time  the  in- 
debtedness of  each,  in  determining  the  property  status  to  be  dealt 
with  in  settling  property  rights,  should  be  considered,  (p.  1059.) 
(Syllabi  by  Judge  Marshall.) 

John  Bottensek,  for  the  appellant. 

Eberlein  &  Eberlein,  for  the  respondent. 

'  27  ^MARSHALL,  J.  Plaintiff  and  defendant  Hved  to- 
gether as  man  and  wife  for  some  eighteen  years  prior  to 
their  separation,  which  occurred  some  time  before  the  action 
was  commenced.  Each  of  the  parties  when  they  intermarried 
had  children  by  a  former  marriage,  all  of  whom  are  now  able 
to  care  for  themselves.  There  are  two  children  by  their 
union,  both  also  being  of  sufficient  age  to  care  for  themselves 
and  be  of  some  help  to  the  defendant,  with  whom  they  reside. 
At  the  time  of  the  marriage  each  had  property  of  the  value 
of  some  $800.  They  soon  purchased  eighty  acres  of  land 
for  a  home,  each  paying  one-half  of  the  consideration.  They 
took  the  title  to  the  realty  jointly  and  made  their  home  on 
the  land  till  the  separation.  Some  time  after  the  first  pur- 
chase, the  parties  acquired  forty  acres  of  land  additional, 
which  was  practically  paid  for  jointly,  and  the  title  taken 
accordingly.  The  income  of  the  property,  together  with  the 
sum  of  $1,400  in  money  which  came  to  the  hands  of  the 
plaintiff,  belonging  to  his  ^^  children  by  his  first  marriage, 
was  expended  in  making  improvements  on  the  farm  and  ac- 
quiring personal  property  for  use  in  connection  therewith. 

Plaintiff's  entire  money  investment  in  the  property,  includ- 
ing the  children's  fund  and  excluding  the  income,  is  $2,200, 
with  interest  on  $800  from  1894.  and  on  $1,400  from  1898. 
The  entire  money  invested  by  defendant  on  the  same  basis  is 
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$800,  with  interest  from  1894.  The  total  value  of  the  prop- 
erty is  about  $6,200.  Plaintiff  owes  one  of  defendant's  chil- 
dren $400  for  work  done  on  the  joint  property.  He  is 
about  sixty-one  years  of  age  and  defendant  fifty-seven.  She 
is  a  strong,  capable  woman  in  fairly  good  health  and  of  good 
ability  to  care  for  herself.  He,  for  more  than  fourteen  years, 
has  been  so  crippled  and  infirm  as  to  be  unable  to  do  anything. 
He  is  now  blind  and  needs  personal  attention  by  others.  In 
1906.  for  the  purpose  of  compensating  defendant  for  render- 
ing him  needed  attention  and  supporting  him  in  their  home, 
he  quitclaimed  to  her  his  half  of  the  homestead  eighty,  worth 
at  least  $2,000.  From  that  time  she  has  possessed  and  used 
all  of  the  property  of  the  parties  substantially  as  if  it  were 
her  own.  A  few  days  after  defendant  obtained  the  convey- 
ance she  placed  a  mortgage  on  the  property  to  obtain  $600, 
which  she  gave  to  her  son  by  the  former  husband,  and  she 
now  owes  the  debt.  There  is  a  judgment  debt  against  plain- 
tiff for  the  money  belonging  to  his  children,  which  he  used 
as  aforesaid,  of  $2,847.35,  rendered  May  8,  1908,  but  it  was 
said  on  the  trial  that  could  be  settled  for  $1,500,  in  case  of 
payment  being  made  within  a  reasonable  time.  For  a  long 
period  before  the  action  was  commenced  defendant  treated 
plaintiff  in  a  most  cruel  and  inhuman  manner.  Such  treat- 
ment was  reprehensible  to  a  high  degree  before  the  defendant 
obtained  the  deed  aforesaid,  but  was  worse  thereafter.  She 
made  his  life  miserable^  and  practically  forced  him  from  his 
home  and  to  subsist  by  charity.  For  over  a  year  he  has  been 
a  public  charge  because  of  defendant's  bad  treatment.  He 
^®  has  made  repeated  unsuccessful  efforts  to  become  suffi- 
ciently reconciled  with  her  to  enable  him  to  obtain  support  in 
the  home,  and  was  compelled  to  commence  action  in  order  to 
secure  a  part  of  the  property  described  and  devote  it  to  his 
own  use  instead  of  having  to  depend  on  charity.  She  is  en- 
tirely to  blame  for  the  unhappy  condition.  He  has  promised 
to  reimburse  the  town  which  relieved  his  necessities.  That 
will  take  about  $200.  He  is  indebted  to  his  attorney  for  up- 
ward of  $100. 

On  the  situation  aforesaid  the  court  concluded,  as  matter 
of  law,  and  adjudged  accordingly,  that  plaintiff  was  entitled 
to  a  divorce  as  prayed  for,  and  to  have  out  of  the  property 
$200  to  reimburse  the  town ;  also  $100,  and  such  other  sum  as 
he  might  have  to  expend,  as  expenses  of  the  litigation ;  also 
to  have  his  clothing  and  carpenter 's  tools  and  an  allowance  of 
$25  per  month,  payable  every  three  months  during  his  life, 
on  the  first  days  of  January,  April,  July,  and  October  in  each 
year,  the  same  to  be  a  lien  on  all  of  the  real  estate  owned  by 
the  parties,  or  either  of  them,  and  that  subject  to  such  lien 
and  other  existing  liens  and  debts  mentioned,  defendant  was 
entitled  to  all  the  property,  with  a  privilege  to  discharge  the 
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lien  for  the  quarterly  payments  aforesaid  by  paying  to  the 
plaintiff  $2,000,  and  that  she  should  pay  the  costs  of  the  liti- 
gation.    She  appealed. 

The  circuit  court  seems  to  have  decreed  that  appellant 
should  pay,  as  alimony,  to  respondent  $25  per  month  and 
burdened  her  property  with  a  lien  to  secure  such  payment. 
Doubtless  it  was  supposed  such  method  of  treating  the  com- 
plicated property  situation,  in  view  of  the  wholly  ^^  depend- 
ent character  of  respondent  and  the  very  reprehensible 
conduct  of  appellant,  was  the  most  equitable  one  to  adopt ; 
that  from  a  business  and  humane  standpoint  as  well,  respond- 
ent could  best  be  provided  for  in  that  way,  and  appellant  had 
no  reason  to  complain  which  equity  could  recognize. 

The  difficulty  with  the  conclusion  reached  is  that  it  has  no 
legitimate  basis  in  the  law  to  rest  upon.  A  court  of  equity 
has  very  great  power  in  a  purely  equity  case  and  not  much 
less,  perhaps,  in  a  purely  statutory  action,  as  far  as  governed 
by  equitable  principles.  But  such  power  does  not  go  to  the 
extent  of  violating  the  written  law. 

The  statute  (Stats.  1898,  sec.  2364)  provides  for  compelling 
the  former  husband  of  a  divorced  woman  to  pay  her  alimony 
out  of  his  estate  and  earnings  during  their  joint  lives,  but  not 
for  compelling  a  divorced  wife  to  bear  such  a  burden  on  ac- 
count of  the  husband.  Neither  the  written  nor  the  unwritten 
law  justifies  adjudging  alimony  to  the  former  husband  out  of 
the  divorced  wife's  property  and  earnings. 

At  this  point  we  should  say,  in  passing,  we  are  speaking  of 
alimony  strictly  so  called,  not  division  of  property.  The 
whole  subject  having  been  covered  by  statute,  with  the  evident 
purpose  of  superseding  the  system  at  common  law,  we  must 
find  warrant  m  the  written  law  for  the  disposition  of  prop- 
erty complained  of,  or  condemn  it. 

As  said  by  a  standard  text-writer:  "No  instance  could 
occur  at  common  law  in  which  the  court  would  decree  alimony 
to  the  husband;  and,  in  the  absence  of  any  statute  creating 
such  liability,  the  wife  would  not  be  liable  to  an  action  for 
alimony,  although  she  is  enabled  by  statute  to  hold  and_ trans- 
fer real  and  personal  property  in  her  own  name  and  right": 
2  Nelson  on  Divorce  and  Separation,  sec.  904. 

True,  the  commentator  suggests  that  under  a  system  per- 
mitting a  husband's  property  to  be  transferred  to  the  wife, 
equitable  considerations  would  seem  to  justify  burdening  the 
same  with  alimony  in  favor  of  the  husband.  But  it  is  consid- 
ered 31  that  is  a  matter  which  the  law-making  power  should 
deal  with,  since  the  legislature  planned  to  wholly  provide  for 
such  matters  by  the  written  law.    Other  courts  have  so  held. 

In  Somers  v.  Somers,  39  Kan.  132,  17  Pac.  841,  the  court 
observed  that  there  was  no  judicial  authority  for  giving  the 
husband  alimony.     **The  domestic  relations  will  have  to  be 
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readjusted  by  the  legislature,  and  an  obligation  east  upon  the 
wife  to  support  the  husband,  before  such  an  action  can  be 
maintained,"  said  the  court,  speaking  evidently  of  an  obliga- 
tion to  so  support  after  a  decree  of  permanent  separation.  It 
must  be  remembered  in  this  connection  that  permanent  ali- 
mony, alimony  after  dissolution  of  the  marriage  contract,  is 
wholly  a  creation  of  written  law.  It  is  not  knoA\Ti  to  the 
common  or  ecclesiastical  law. 

One  might  fall  into  some  confusion  in  studying  this  subject, 
as  perhaps  some  text-writers  have,  if  he  did  not  keep  in  mind 
the  principles  above  alluded  to,  upon  reading  here  and  there 
in  elementary  works  that  alimony  may  be  granted  in  a  divorce 
proceeding  in  favor  of  the  husband,  referring  to  such  cases 
as  Small  v.  Small,  42  Iowa.  Ill ,  Barnes  v.  Barnes,  59  Iowa, 
456,  13  N.  W.  441 ,  Garnett  v.  Garnett,  114  Mass.  347,  and 
some  cases  on  the  subject  of  temporary  alimony.  Upon  ex- 
amining them  it  will  be  found  they  are  grounded  on  plain 
statutory  provisions:  Iowa  Code  1873,  sec.  2226;  Mass.  Gen. 
Stats.  1860,  c.  107,  sec.  44.  The  latter  is  as  follows:  ''When 
a  divorce  is  decreed  for  any  of  the  causes  mentioned  in  sec- 
tions 7  and  10  the  court  granting  it  may  decree  alimony  to 
the  wife,  or  any  share  of  her  estate  in  the  nature  of  alimony 
to  the  husband." 

Similar  statutes  exist  in  Rhode  Island:  Pub.  Stats.  1882, 
c.  167,  sec.  12.  Also  in  North  Carolina,  Washington  and  other 
states. 

True,  the  basis  for  alimony  is  the  moral  and  legal  duty  as 
well  of  the  husband  to  support  his  wife,  and  formerly  was 
without  any  corresponding  legal  duty  of  the  wife  to  support 
^^  the  husband.  However,  by  section  1502,  Statutes  of  1898, 
as  amended  by  chapter  224,  Laws  of  1907,  the  wife,  "being  of 
sufficient  ability,"  of  a  husband  who  is  poor  and  dependent, 
is  liable  for  his  support.  But  that  deals  with  the  domestic 
relations  of  husband  and  wife  during  the  existence  of  the  mar- 
riage contract.  It  is  a  part  of  the  system  for  the  relief  and 
support  of  the  poor.  It  supplies  a  legitimate  ground  for  fur- 
ther legislation  in  respect  to  the  obligation  of  a  divorced  wife, 
but  the  legislature  has  not,  as  has  been  done  in  several  other 
states,  yet  acted  in  the  matter.  The  court  must  wait  upon 
action  by  the  law-making  power. 

In  view  of  the  foregoing,  the  law  must  be  declared  thus: 
The  granting  or  refusing  of  permanent  alimony  in  a  divorce 
action  is  wholly  referable  to  the  statutes.  There  being  no 
statute  in  this  state  authorizing  granting  of  permanent  ali- 
mony in  favor  of  the  husband  out  of -the  wife's  estate,  the 
court  should  not  exercise  jurisdiction  to  do  so. 

It  is  suggested  that  the  decree  may  be  regarded  as  a  divi- 
sion of  property  and  the  judgment  sustained  on  that  ground. 
It  would  be  somewhat  difficult  to  so  regard  it  on  principle,. 
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and  in  face  of  the  adjudications  of  this  court.  The  award  to 
the  respondent  is  expressly  adjudged  for  "future  support  and 
maintenance."  The  conclusion  of  law  upon  which  the  decree 
is  based  is  in  similar  language,  and  is  based  on  the  finding  of 
fact  ' '  that  the  plaintiff  is  entitled  to  an  allowance  for  support 
of  $25  per  month"  as  long  as  he  "shall  live."  The  allowance 
has  all  the  characteristics  of  alimony  and  none  of  a  division 
of  property.  Sums  of  money  to  be  paid  at  intervals  for  sup- 
port of  a  party  to  the  marriage  relation,  in  cases  demanding 
alimony,  are  such,  and  must  be  treated  accordingly :  Bacon  v. 
Bacon,  43  Wis.  197.  "Every  provision  for  support  in  such  a 
case,  whether  the  same  be  payable  at  intervals  or  in  a  gross 
sum,  is  to  be  regarded  as  alimony,  whether  so  expresslv  stated 
or  not" :  Blake  v.  Blake,  68  Wis.  303,  32  N.  W.  48 ;  Maxwell  v. 
Sawyer,  90  Wis.  352,  63  N.  W.  283 ;  Palica  v.  Palica,  114  Wis. 
236,  90  N.  W.  165. 

^^  The  foregoing  stated  principles  must  not  be  lost  sight  of 
or  allowed  to  produce  confusion  by  loose  administration,  par- 
ticularly because  they  have  been  long  established  in  the  juris- 
prudence of  this  state  and  apply  in  many  situations  as  rules 
of  property. 

If  it  were  proper  to  consider  the  allowance  to  respondent 
of  a  life  annuity  of  $25  for  his  support,  in  connection  with 
the  option  given  appellant  to  discharge  the  obligation  by  pay- 
ing the  sum  of  $2,000,  as  a  division  of  property,  we  would 
still,  in  an  effort  to  sustain  the  judgment,  have  to  deal  with 
the  insuperable  difficulty  that  the  court,  in  making  the  divi- 
sion, took  into  consideration  property  of  the  appellant  which 
she  did  not  derive  from  her  husband,  as  part  of  the  com- 
munity property.  Upon  no  other  theory  could  the  result 
embodied  in  the  decree  have  been  arrived  at.  Such  theory  is, 
in  effect,  plainly  written  in  the  findings.  The  entire  value  of 
all  the  property  was  about  $6,200.  The  entire  indebtedness 
of  both  parties,  including  what  respondent  had  agreed  to  pay 
for  his  support  after  he  was  forced  to  leave  his  home  and  the 
amount  due  for  expenses  of  the  litigation,  was  over  $4,000. 
The  value  of  appellant's  property  which  she  did  not  derive 
from  her  husband  appeared,  with  reasonable  clearness,  to  be 
worth  not  less  than  $2,000,  after  deducting  one-half  of  the 
enhancement  of  the  value  of  the  realty  by  improper  expendi- 
ture of  the  money  belonging  to  respondent's  children  and  her 
indebtedness  to  her  son  of  $600.  Thus  the  value  of  all  prop- 
erty of  both  parties,  less  their  indebtedness,  was  not  more 
than  the  sum  the  court  required  appellant  to  pay  respondent 
as  a  condition  of  being  discharged  from  the  burden  of  the 
annuity,  such  annuity  and  oj^tional  sum  being  evidently  re- 
garded as  equivalents.  In  other  w'ords.  appellant,  in  effect, 
was  required  by  the  decree  to  restore  to  respondent,  for  his 
own  or  his  and  his  creditors'  benefit,  all  the  property  she  re- 
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ceived  from  him  and  substantially  aU  her  other  property  as 
well.  How  can  that  be  called  a  statutory  division  of  property, 
or  a  just  division  from  the  standpoint  of  mere  arbitration, 
even  ^"*  if  it  were  permitted  to  the  court  to  so  deal  with  the 
rights  of  parties? 

The  appellant,  with  all  her  faults,  and  evidently  there  were 
many,  still  was  entitled  to  her  legal  rights  and  some  degree  of 
judicial  mercy  as  well.  Doubtless,  in  the  mind  of  the  learned 
court,  there  was  ver^'  little  of  the  latter  element,  and  we  do 
not  perceive  anything  in  the  record  impairing  his  judgment 
in  that  regard,  but  the  legal  right  of  appellant  to  the  full  en- 
joyment of  her  separate  property  which  she  did  not  derive 
from  her  husband  was  overlooked,  and  the  legal  effect  of  the 
disposition  of  property  made  was  not  appreciated. 

The  only  right  to  make  a  division  of  property  upon  ju- 
dicially dissolving  a  marriage  contract  is  referable  to  section 
2364,  Statutes  of  1898.  which  provides  that:  "The  court  may 
finally  divide  and  distribute  the  estate,  both  real  and  personal, 
of  the  husband  and  so  much  of  the  estate  of  the  wife  as  shall 
have  been  derived  from  the  husband,  between  the  parties  and 
devest  and  transfer  the  title  of  any  thereof  accordingly,  hav- 
ing always  due  regard  to  the  legal  and  equitable  rights  of 
each  party,  the  ability  of  the  husband,  the  special  estate  of 
the  wife,  the  character  and  situation  of  the  parties  and  all 
the  circumstances  of  the  case." 

Thus  the  jurisdiction  affirmatively  conferred  to  distribute 
the  wife's  property  is  confined  to  such  as  she  shall  have  de- 
rived from  the  husband.  To  render  it  doubly  certain  that  no 
attempt  would  be  judicially  made  to  otherwdse  interfere  vnth 
a  wife's  property,  it  was  provided  by  section  2372,  Statutes 
of  1898,  that  "No  judgment  [in  a  divorce  action]  shall  in  any 
way  affect  the  right  of  a  wife  to  the  possession  and  control  of 
her  separate  property,  real  or  personal,  except  as  provided  in 
this  chapter."  Thus  it  will  be  seen  that  the  judgment  here 
violated  the  affirmative  and  negative  limitation  of  authority. 

Looking  to  the  effect  of  the  judgment,  it  is  no  less  bad.  If 
it  be  considered  a  division  of  property,  it  not  only  includes 
the  wife's  separate  property,  not  derived  from  her  husband, 
as  part  of  the  fund  for  division,  but  practically  took  all  there 
^^  is  from  appellant.  If  she  should  accept  the  option  as  to 
the  $2,000,  the  sum  she  would  then  be  required  to  pay  and  the 
debts  would  exceed  the  value  of  all  property.  If  she  should 
not  take  the  option,  the  value  of  the  annuity  and  the  indebted- 
ness would  be  an  equivalent  for  the  value  of  the  property. 
I\Ioreover,  the  practical  effect  would  probably  be  to  take  away 
from  both  in  favor  of  creditors  their  statutory  right  of  home- 
stead and  other  exemptions.  Her  exemptions  would  be  sac- 
rificed to  pay  the  annuity  and  the  indebtedness,  if  not  the 
latter  alone,  while  the  annuity,  as  respondent's  portion  on  a 
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division  of  the  property,  might  be  subject  to  claims  of  credi- 
tors. So  it  is  quite  within  probability  that,  in  ease  of  an  ef- 
fort to  pay  the  debts  and  support  herself,  and  pay  the  annuity 
as  well,  appellant  would  not  only  utterly  fail,  but  both  would 
be  left  in  poverty,  notwithstanding  at  the  start  they  had  ap- 
proximately $4,000  of  exempt  property. 

If  it  could  be  held  that  the  allowance  of  $25  per  month  is 
alimony,  it  would  not  be  indebtedness  which  could  be  reached 
by  creditors  (Kempster  v.  Evans,  81  Wis.  247,  51  N.  W.  327, 
15  L.  R.  A.  391;  Daniels  v.  Lindley,  44  Iowa,  567;  Jordan  v. 
Westcrman,  62  :\Iich.  170,  4  Am.  St.  Rep.  836,  28  N.  W.  826)  ; 
but  whether  support  could  be  secured  to  respondent  to  any 
extent  out  of  his  nonexempt  property  to  the  prejudice  of 
creditors  is  by  no  means  free  from  doubt. 

So  in  any  view  we  can  take  of  the  judgment,  it  not  only 
violates  appellant's  legal  and  equitable  rights,  but  leaves  both 
parties,  as  regards  property  and  future  maintenance,  in  a 
very  deplorable  situation. 

We  are  not  unmindful  of  there  being  precedents  where  the 
situation  was  that  of  the  wife  having  possessed  herself  of  all 
the  property  and  being  wholly  at  fault,  as  in  this  case,  and 
the  court  having  dealt  with  the  matter  by  allowing  her  to  keep 
such  property,  requiring  her  to  pay  the  husband  semi-annually 
for  life  a  sum  thought  to  be  equivalent  to  his  portion,  with 
an  option  to  convert  the  property  into  money  and  divide  it : 
3«  Snodgrass  v.  Snodgrass,  40  Kan.  494,  20  Pac.  203.  But  it 
should  be  noted  that  the  annual  payments  were  not  for  ali- 
mony by  name  or  specified  to  be  for  support.  They  were  ex- 
pressly required  on  account  of  a  division  of  property,  all  of 
which  was  derived  from  the  husband. 

We  may  say,  in  passing,  as  an  indication  of  the  onerous 
burden  put  upon  appellant  here,  that,  in  the  cited  case,  the 
circumstances  were  fully  as  reprehensible  as  regards  the  wife 
as  in  this  instance.  The  husband  was  an  old  man.  The  net 
property  was  $5,525,  or  more  than  twice  the  net  in  this  case. 
Yet  the  burden  placed  thereon  in  favor  of  the  husband,  as  his 
share  of  the  property,  was  only  one-third  the  burden  required 
to  be  borne  by  appellant. 

In  the  foregoing  we  have  not  lost  sight  of  the  fact  that  the 
judgment  indebtedness  is  said  in  the  findings  to  be  for  money 
received  by  respondent  on  account  of  his  children,  and  to 
amount  to  $2,400,  which  can  be  compromised  with  the  judg- 
ment creditors  for  $1,500,  or  less.  But  it  seems  the  finding 
is  based  on  a  stipulation  made  in  open  court  that  the  judg- 
ment was  entered  "for  the  sum  of  $2,847.35,  May  8,  1908," 
and  testimony  of  the  attorneys  for  the  judgment  creditor, 
that  it  could  be  "settled  for  the  sum  of  $1,500,  if  done  within 
a  reasonable  time  and  without  further  costs."  No  payment 
seems  to  have  been  made  on  the  judgment.     At  this  time  it 
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amounts  to  about  $3,000.  The  idea  that  it  could  be  settled 
for  $1,500  rests  on  mere  suggestion  of  the  judgment  creditors' 
attorney  as  aforesaid.  There  is  no  binding  obligation  to 
settle  the  claim  for  less  than  the  amount  due.  So  it  does  not 
seem  there  is  any  legitimate  basis  for  the  finding  that  the 
judgment  was  only  for  $2,400,  or  that  the  claim  could  be  set- 
tled for  $1,500,  and  for  an  adjustment  of  the  property  rights 
of  the  parties  accordingly. 

We  are  rather  forced  to  the  conclusion  that  the  finding  be- 
longs to  a  class,  often  found  troublesome  and  sometimes  fatal 
to  a  judgment :  those  made  by  judicial  sanction  of  a  draft 
prepared  by  attorneys  for  the  prevailing  party,  following 
^"^  some  general  suggestions  from  the  bench  as  to  the  disposi- 
tion of  the  case  that  would  be  made.  That  is  a  very  dangerous 
practice,  in  the  judgment  of  the  writer ;  a  practice  which  fails 
to  respond  to  the  command  of  the  statute  that  ''the  judge  shall 
state  in  his  decision  separately:  (1)  The  facts  found  by  him; 
and  (2)  his  conclusions  of  law  thereon."  As  said,  in  effect, 
on  another  occasion,  "Such  practice,  in  the  judgment  of  the 
writer,  unless  very  closely  guarded,  might  well  be  discontin- 
ued altogether." 

"Experience  shows  that  counsel,  the  most  able,  honorable, 
and  conscientious,  ....  after  the  close  of  a  hotly  contested 
case,  are  not  in  the  frame  of  mind,  ordinarily,  best  suited  to 
drafting  the  findings  which  must  express  the  judgment  of  the 
court.  That  is  no  criticism.  It  is  only  an  acknowledgment 
of  the  natural  infirmities  of  the  most  perfect  of  us.  All  are 
affected,  regardless  of  ability  or  purity;  the  difference  is  in 
degree.  The  making  of  the  findings  is  purely  a  judicial  func- 
tion": Harrigan  v.  Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

Except  so  far  as  sanctioned  by  custom,  I  know  of  no  war- 
rant for  judicial  findings  to  be  made  up  of  suggestions  as  to 
form  and  substance,  by  prevailing  counsel,  with  or  without 
general  declarations  from  the  judicial  head  as  to  conclusions. 
The  calm  sea  level,  so  to  speak,  of  the  judicial  view  is  re- 
quired to  respond  to  the  spirit  of  the  code.  It  should  bo 
seen  that  these  observations  are  on  the  writer's  personal  re- 
sponsibility, but  they  are  the  result  of  surveys  from  the  view- 
points of  a  practitioner,  a  circuit  judge,  and  a  member  of 
this  court.  Doubtless  where  a  judge  scans  proposed  findings, 
eliminating  everything  not  properly  a  part  of  such  a  determi- 
nation as  the  statute  contemplates,  and  seeing  that  all  matters 
of  material  fact  are  covered,  the  preparation  of  the  paper  by 
counsel  proves  helpful  and  is  without  objection.  A  practice 
in  that  respect  so  guarded  would  greatly  aid  in  the  adminis- 
tration of  justice,  and  is,  perhaps,  necessary,  especially  in  case 
of  a  heavy  burden  of  judicial  work. 

If  what  has  already  been  said  does  not  fully  justify  the 
^*  criticisms  made  of  the  manner  the  findings  were  prepared, 
the  following  in  connection  therewith  probably  will: 
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There  is  no  separate  finding  as  to  the  value  of  the  use  of 
the  farm  during  the  time  respondent  was  practically  excluded 
therefrom,  though  there  was  ample  evidence  to  justify  one 
that  it  amounted  to  a  considerable  sum  per  year.  There 
were  sixty  acres  under  cultivation,  three  horses,  eleven  cows, 
and  all  accompaniments  of  a  farm  property  of  considerable 
significance,  and  no  debts  to  pay,  or  at  least  none  were  paid. 
In  stating  the  amount  of  indebtedness  of  both  parties,  not 
only  was  the  judgment  debt  of  about  $3,000  without  warrant 
considered  as  $1,500,  but  only  $400  additional  was  taken 
into  consideration,  making  $1,900.  There  was  omitted  nearly 
$1,500  of  the  judgment  indebtedness,  $600  of  appellant's  in- 
debtedness, $200.  due  from  respondent  for  his  support,  his  ex- 
penses of  the  litigation,  amounting  to  at  least  $150,  making 
the  whole  sum  $4,500.  Not  only  were  there  these  omissions, 
but  in  determining  the  net  property  the  finding  is  to  the  effect 
that  the  total  gross  amount  is  at  least  $6,200,  leaving  as  the 
minimum  net  $5,300,  whereas  it  will  be  seen  at  a  glance  that, 
on  such  basis,  the  net  is  $4,300,  while  in  view  of  the  other 
debts  disclosed  in  the  finding  or  the  uncontroverted  evidence 
the  net  is  about  $1,900,  out  of  which  appellant  was  required 
to  pay,  as  before  indicated,  $2,000,  or  its  equivalent.  This 
is  at  the  expense  of  repeating  somewhat  with  substantially 
the  same  results  as  before. 

The  judgment  as  to  the  property  must  be  reversed  for  the 
various  fatal  errors,  prejudicial  to  the  legal  rights  of  the  ap- 
pellant, which  we  have  pointed  out.  It  is  thought  best  in 
.  remanding  the  case  to  give  definite  directions  as  to  closing 
the  matter  which  the  reversal  will  leave  open.  In  doing  so 
we  must  take  into  consideration  and  give  due  effect  to  these 
particular  matters: 

(a)  Under  the  facts  respondent  is  not  legally  or  equitably 
entitled  to  any  alimony  or  any  part  of  the  appellant's  prop- 
erty. ^^  He  is  not  of  sufficient  ability  to  make  provision  for 
her.  As  between  the  two,  she  neither  needs  anything  from 
him  nor  deserves  anything. 

(b)  The  undivided  one-half  of  the  homestead  forty  and 
one  other  having  been  deeded  to  appellant  to  secure  support 
and  nurture  of  respondent,  in  his  helpless  condition,  during 
the  balance  of  his  life,  and  she  having  defaulted  in  that  re- 
spect without  any  reasonable  ground  therefor,  and  intensified 
the  wrong  by,  in  practical  effect,  driving  him  from  home  to 
be  an  object  of  charity,  subject  to  the  wrong  being  judicially 
redressed,  a  situation  exists  for  application  of  the  rule  of 
Glocke  V.  Glocke,  113  Wis.  303,  89  N.  W.  118,  57  L.  R.  A. 
458,  and  similar  cases,  viz. :  In  case  of  a  conveyance  by  an  old 
person  of  his  property  to  another  to  secure  from  such  other 
support  and  attention  during  the  rest  of  his  days,  and  the 
consideration  wholly  failing,  without  reasonable  excuse  on 
the  part  of  the  grantee,  a  court  of  equity  will,  by  rules  for 
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construction,  hold  the  conveyance  to  have  been  made  upon 
condition  subsequent,  and  deal  with  the  situation  accordingly. 

(c)  While  the  court  should  not  endeavor  to  frame  a  judg- 
ment so  as  to  enable  debtors  to  escape  payment  of  their  just 
debts,  it  should  exercise  care  not  to  deprive  them,  in  a  case 
of  this  sort,  of  the  benefits  of  the  statutory  policy  to  protect 
such  persons  in  the  enjoyment  of  sufficient  property  to  rea- 
sonably protect  them  from  coming  to  want. 

(d)  There  is,  as  appears,  substantially  $4,000  of  exempt 
property,  the  title  to  one-half  of  which  was  in  respondent  be- 
fore he  made  the  transfer  to  appellant,  which  must  be  held 
for  naught.  Such  one-half  was  then  free  from  any  adverse 
claim  and  will  be  again  upon  the  entry  of  the  final  judgment, 
except  the  $600  mortgage,  which  mortgage,  as  between  the 
parties,  should  be  regarded  as  a  lien  only  on  appellant's  in- 
terest in  the  realty,  the  respondent  being  protected  by  the 
right  of  subrogation. 

(e)  The  total  money  investment  in  the  property  by  appel- 
lant ^®  is  $800,  whereas  she  has  encumbered  the  same  as 
indicated  for  $600.  Respondent's  money  investment  in  the 
property  is  $2,200. 

(f )  The  encumbrance  on  the  exempt  property  of  the  value 
of  about  $4,200  is  limited  to  the  $600  of  appellant's  indebt- 
edness. The  burden  on  appellant's  half  of  one  other  forty 
consists  of  the  $600  mortgage,  and  the  burden  on  respondent's 
half  of  the  two  forties,  other  than  the  homestead,  consists  of 
such  mortgage  as  to  one  forty  and  the  judgment  upon  which 
there  is  due  more  than  the  entire  value. 

(g)  The  appellant  having  had  the  use  of  respondent's  prop- 
erty for  several  years,  under  her  unperformed  agreement,  she 
should  repair  that  default  to  some  reasonable  degree.  What 
will  be  a  just  equivalent  for  such  default  cannot  be  definitely 
ascertained,  but  it  satisfactorily  appears  that  it  will  take  at 
least  $300.  It  is  thought  best  to  fix  it  at  such  sum  rather 
than  to  open  the  case  for  further  litigation,  and  to  direct  that 
in  preparing  the  final  decree  such  sum  shall  be  adjudged  to 
respondent,  with  costs  heretofore  taxed. 

(h)  The  $1,400,  which  according  to  the  findings  was  ex- 
pended in  improving  the  joint  property  and,  in  the  main,  if 
not  wholly,  the  homestead  part,  so  far  as  now  represented  in 
the  one-half  interest  owned  from  the  first  by  appellant,  is 
property  derived  from  the  husband  and  subject  to  division 
under  section  2364,  Statutes  of  1898,  so  in  the  full  settlement 
of  property  rights  authorized  by  such  section,  that  should  be 
taken  into  consideration  and,  under  the  facts,  should  be  in 
greater  part,  if  not  all,  restored  to  respondent. 

To  recapitulate  for  further  definiteness,  the  judgment  ap- 
pealed from,  except  as  to  the  decree  of  divorce  and  award  of 
costs  to  respondent,  should  be  reversed. 
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(1)  The  transfer  of  a  one-half  interest  in  two  forties  of 
land  by  respondent  to  appellant  should  be  adjudged  of  no 
effect,  and  the  cloud  on  title  created  thereby  should  be 
judicially  removed. 

**^  (2)  The  $600  mortgage  placed  on  the  two  forties  by 
appellant  should,  as  to  appellant  and  respondent,  be  adjudged 
a  lien  on  the  former's  interest  in  the  realty  only,  but  without 
prejudice  to  whatever  rights  the  holder  of  the  mortgage  has. 

(3)  The  judgment  should  so  provide  that,  if  respondent  or 
any  person  claiming  under  him  shall  pay  any  part  of  the 
$600  mortgage  indebtedness  to  relieve  his  part  of  the  prop- 
erty from  the  lien  thereon,  respondent  or  such  person  shall  be 
subrogated  to  the  rights  of  the  holder  of  the  mortgage,  as  to 
the  otlier  one-half,  for  the  purpose  of  reimbursement. 

(4)  The  decree  should  adjudge  to  respondent  $300  on  ac- 
count of  rents  and  profits  appellant  has  unjustly  appropriated 
out  of  his  property,  thus  accomplishing  a  full  equitable  res- 
toration of  such  property  to  him. 

(5)  The  judgment  should  deal  with  the  restored  situation 
as  above,  by  devesting  appellant  of  one-third  of  her  remaining 
interest  in  the  homestead  forty  and  vesting  the  same  in  re- 
spondent, and  by  establishing  the  title,  right  of  possession, 
and  enjoyment  of  the  property  in  the  parties  according  to 
their  respective  interests,  due  provision  being  made  for  sub- 
rogation to  protect  respondent  from  loss  on  account  of  the 
$600  mortgage. 

(6)  The  costs  heretofore  taxed  in  the  court  below  in  re- 
spondent's favor  should  be  regarded  as  affirmed,  and  the  costs 
taxed  in  this  court  in  appellant's  favor  should  not  be  enforced 
against  respondent  otherwise  than  by  offsetting  the  same 
against  sums  adjudged  to  him  in  the  court  below. 

If  the  result  creates  an  unpleasant  situation  for  appellant, 
she  must  bear  in  mind  that  it  has  been  made  necessary  by  her 
own  bad  conduct,  and  that  no  other  disposition  of  the  prop- 
erty seems  practicable  which  will  deal  justly  and  safely  with 
the  respondent  and  at  the  same  time  preserve  to  both  their 
statutory  rights  as  to  homestead  and  other  exemptions.  If 
the  appellant,  having  secured  by  her  appeal  her  legal  and 
equitable  rights,  now  fails  to  recognize  respondent's  rights  so 
"•^  that,  for  the  little  time  he  may  probably  live,  he  can  enjoy 
the  property  which  has  been  acquired  by  his  capital,  manage- 
ment and  industry,  the  courts  will  doubtless  find  a  way  to 
deal  with  the  matter  effectually.  Her  best  interest  lies  in 
submitting  with  becoming  humility  to  the  inevitable.  The  re- 
spondent under  the  judgment  will  be  awarded  his  property 
rights.  She  must  respect  them  or  suffer  the  result  of  reme- 
dies which  courts  will  furnish.  Her  complaint  as  to  viola- 
tion of  her  legal  and  equitable  rights  has  been  fully  heard  as 
a  result  of  her  appeal,  while  the  new  disposition  of  property 
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matters  will  accord  with  the  legal  and  equitable  rights  of 
both.  She  will  have  about  $2,600  worth  of  property  and  no 
indebtedness  to  speak  of,  except  that  contracted  for  the  bene- 
fit of  her  son.  Respondent  will  have  about  the  same  amount 
of  exempt  property  and  $1,300  in  value  of  other  property, 
but  face  an  indebtedness  to  the  amount  of  some  over  $3,600. 
Of  course,  the  disposition  of  property  by  the  judgment  will 
not  prevent  the  parties  by  themselves,  or  through  friendly  in- 
tervention of  others,  from  making  a  different  disposition  by 
contract.  Probably  they  will  find  it  difficult  to  make  a  much 
different  disposition,  in  face  of  the  indebtedness,  without 
danger  of  sacrificing  their  statutory  exemptions,  but  the  way 
will  be  open  for  them  to  make  such  sacrifice,  if  they  see  fit, 
though  it  is  hardly  for  the  court  to  do  it  of  its  own  motion. 

By  the  COURT.  The  judgment  appealed  from  as  to  all 
except  the  dissolution  of  the  marriage  contract  and  for  costs 
is  reversed,  and  the  cause  remanded  for  judgment  embodying 
those  parts  not  reversed  and  provisions  as  to  property  rights 
as  indicated  in  this  opinion. 


The  Authority  to  Allow  Alimony  must,  it  has  been  held,  be  found  in 
some  statute:  Huffman  v.  Huffman,  47  Or.  610,  114  Am.  St.  Eep.  943; 
Kelley  v.  Kelley,  161  Mass.  Ill,  42  Am.  St.  Rep.  389. 

Maintenance  and  Permanent  Alimony  are  Synonymous  Terms,  and 
mean  an  allowance  in  money  to  be  recovered  on  a  decree  of  divorce  from 
the  party  in  fault  for  the  support  of  the  innocent :  Huffman  v.  Huff- 
man, 47  Or.  610,  114  Am.  St.  Rep.  943;  note  to  Methvin  v.  Methvin,  60 
Am.  Dec.  665. 

That  a  Husband  is  not  Entitled  to  Alimony,  see  Greene  v.  Greene,  49 
Neb.  546,  59  Am.  St.  Rep.  560. 

Cov.rts  have  No  Power  or  Jurisdiction  in  a  Divorce  Proceeding  to 
divide  or  apportion  the  real  estate  of  the  parties,  unless  given  such 
power  by  statute,  and  if  they  attempt  to  act  in  excess  of  the  powers 
therein  granted,  their  action  is  void  and  subject  to  collateral  attack: 
Fall  V.  Fall,  75  Neb.  120,  121  Am.  St.  Rep.  767. 


WATERMAN  v.  LE  SAGE. 

[142  Wis.  97,  124  N.  W.  1041.] 

LANDLORD  AND  TENANT— Effect  of  Holding  Over.— When 
a  tenant,  after  the  expiration  of  a  term  fixed  by  the  lease  at  one  year 
or  less,  continues  to  occupy  the  premises  without  any  now  contract, 
this  may,  at  the  election  of  the  landlord,  be  considered  a  renewal  of 
the  lease  for  a  like  period  and  upon  like  terms,     (p.  1065.) 

LANDLORD  AND  TENANT— Holding  Over. — The  Presumption 
of  a  renewal  of  the  lease,  where  a  tenant  for  one  year  or  less  holds 
over,  cannot  be  rebutted  by  proof  of  a  contrary  intention  on  his  part 
alone,     (p.  1065.) 

LANDLORD  AND  TENANT — Holding  Over — Verbal  Contract. 
A  landlord  and  tenant  may  agree  that  the  lutter's  holding  over  shall 
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be  for  a  different  period  and  on  different  terms  than  those  prescribed 
by  the  prior  lease,  and  this  may  be  proved  like  any  other  parol  agree- 
ment,    (p.  1065.) 

LANDLORD  AND  TENANT — Holding  Over— New  Contract. — 

A  printed  form  on  the  back  of  rent  receipts  given  a  tenant  holding 
over,  which  states  that  the  law  requires  tenants,  when  no  lease  has 
been  signed,  to  give  thirty  days'  notice  before  vacating,  does  not  con- 
stitute a  new  contract,     (p.  1065.) 

W.  p.  Crawford,  for  the  appellant. 
Luse,  Powell  &  Luse,  for  the  respondents. 

^*  TIMLIN,  J.  The  trial  court  directed  a  verdict  in  favor 
of  respondents  for  sixty  dollars  rent  due  for  the  month  of 
January,  1909,  upon  the  following  facts:  On  November  1, 
1907,  respondents  leased  to  appellant,  by  a  written  lease  for 
the  term  of  six  months  from  that  day,  the  first  floor  and  base- 
ment of  a  certain  building  at  a  rent  of  sixty  dollars  per 
month,  payable  on  the  first  of  each  month  in  advance.  Shortly 
prior  to  the  expiration  of  this  six  months  there  was  a  con- 
versation by  telephone  between  the  parties,  which  is  given 
by  the  appellant  as  follow's,  respondent  speaking:  "  'It's  about 
time  to  make  out  a  new  lease ;  your  lease  will  expire. '  lie 
says  I  got  to  come  over  and  sign  a  new  lease.  I  says,  *]\Ir. 
"Waterman,  I  w^on't  sign  any  more  lease.'  I  says,  'I  will 
stay  as  long  as  I  can ;  as  long  as  I  have  to.  I  refuse  to  sign 
any  more  lease.'  There  was  nothing  more  said.  I  quit 
talking  to  him  right  away." 

The  respondent's  version  is  as  follows:  "I  asked  him  if  he 
wanted  a  new  lease  for  a  year.  He  says,  'I  am  going  to 
remain  here — got  a  lease — hold  over  or  renew  that  lease.'  I 
told  him  it  was  satisfactory  to  me  as  long  as  I  understood 
it  that  way.  The  sum  and  substance  of  that  talk  between  us 
was  on  my  part  that  I  wished  Le  Sage  to  enter  into  another 
written  lease  and  he  declined." 

^^  The  appellant  continued  in  possession  after  May  1,  1908. 
paying  his  rent  monthly  for  the  six  months  expiring  Novem- 
ber 1,  1908,  also  continued  in  the  same  way  for  the  succeed- 
ing months  of  November  and  December,  but  vacated  the 
premises  during  the  last  days  of  December  and  did  not  oc- 
cupy them  thereafter.  On  November  30th  appellant  served 
written  notice  upon  the  respondents  that  appellant  would 
vacate  and  deliver  up  the  premises  at  the  expiration  of  one 
month  from  that  day,  namely,  December  30,  1908.  To  this 
respondent  made  reply  by  letter  to  appellant  dated  December 
12th,  acknowledging  receipt  of  this  notice,  and  stating  that  he 
would  hold  the  appellant  to  the  terms  of  the  lease  until  May, 
1909 ;  would  not  accept  surrender  of  the  premises  before  that 
date  nor  consent  that  the  lease  be  terminated.  In  the  in- 
terval between  the  first  conversation  over  the  telephone  and 
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the  giving  of  the  written  notice  mentioned  there  were  several 
conversations  between  the  parties;  one  in  June  in  which  ap- 
pellant said  he  was  going  to  build  and  expected  to  get  out  of 
the  leased  premises  in  the  fall.  Respondent  answered  that  he 
had  better  wait  until  next  year,  and  tried  to  discourage  him^ 
but  said  nothing  about  his  being  obliged  to  stay  for  a  six 
months  period.  The  next  conversation  was  later,  and  con- 
cerned the  purchase  of  a  furnace  which  appellant  had  in  the 
leased  premises  and  respondents  bought,  but  it  was  specially 
agreed  that  anything  which  was  done  in  relation  to  the  fur- 
nace should  not  affect  respondents'  claim  for  rent.  The 
monthly  receipts  which  respondents  gave  appellant  for  rent 
had  printed  on  the  back  the  following: 

"The  laws  of  "Wisconsin  require  tenants  renting  houses  or 
buildings,  when  no  lease  has  been  signed,  to  give  the  landlord 
thirty  days'  notice  before  vacating  said  property,  and  in  case 
a  tenant  vacates  without  giving  said  notice  and  the  premises 
remain  vacant  said  tenant  is  liable  for  rent  of  said  premises 
for  thirty  days  after  he  vacates.  I  earnestly  hope  all  my 
tenants  will  observe  this  law  and  give  thirty  days'  notice  be- 
fore vacating.  The  observation  of  this  law  will  avoid  much 
misunderstanding  and  possibly  hard  feeling,  as  no  one  cares 
to  pay  rent  for  vacant  property. 

"L.  E.  WATERMAN." 

loo  Jq  November,  1908.  appellant  learned  that  some  one 
was  looking  for  the  building,  found  out  who  it  was,  and  went 
to  respondent  and  told  him  the  school  board  was  looking  for 
that  place  and  that  if  he  could  see  Mr.  TurnbuU  he  might 
get  him  to  take  it,  as  long  as  appellant  was  going  out.  Re- 
spondent said  he  Avould  do  so.  Appellant  informed  respond- 
ent that  he  intended  to  move  into  appellant's  new  building  in 
November  or  December.  At  one  of  these  conversations,  and 
in  August  or  September,  the  respondent  said  to  the  appellant : 
"You  know  you  have  a  lease?"  to  which  appellant  answers: 
"No,  I  didn't  have  a  lease;  I  canceled  my  lease."  It  further 
appeared  that  the  respondents  had  on  November  21,  1908, 
advertised  these  premises  for  rent,  that  they  remained  vacant 
during  January,  1909,  and  that  they  were  leased  by  respond- 
ents to  some  other  party  who  moved  in  about  February  1, 
1909. 

The  appellant  assigns  error  in  the  ruling  of  the  court  di- 
recting a  verdict  for  the  respondents  for  the  January  rent  of 
the  premises  in  question.  Our  statute  (Stats.  1898,  sec. 
2187)  provides  that  if  a  tenant  for  a  year  or  more  shall  hold 
over  after  the  expiration  of  his  term,  he  may,  at  the  election 
of  his  landlord,  be  considered  a  tenant  from  year  to  year  upon 
the  terms  of  the  original  lease.  This  first  appeared  as  a  pro- 
viso to  what  is  now  section  2183,  Statutes  of  1898.  It  does 
not  include  the  instant  case,  because  the  appellant  was  not  a 
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tenant  "for  a  year  or  more."  In  some  states  by  statute  such 
holding  over  creates  a  tenancy  at  will :  0  'Brien  v.  Troxel,  76 
Iowa,  760,  40  N.  W.  704 ;  German  State  Bank  v.  Herron,  111 
Iowa,  25,  82  N.  W.  430.  Aside  from  statutory  provisions 
there  is  a  diversity  of  judicial  opinion  regarding  the  effect 
of  holding  over:  1  Taylor  on  Landlord  and  Tenant,  9th  ed., 
see.  22.  But  the  weight  of  judicial  authority  seems  to  be  that, 
independent  of  statute,  when  the  tenant,  after  the  expiration 
of  a  term  fixed  by  the  lease  at  one  year  or  less,  continues  to 
occupy  the  leased  premises  without  any  new  contract,  this 
may,  at  *^*  the  election  of  the  landlord,  be  considered  a 
renewal  of  the  prior  lease  for  a  like  period  and  upon  like 
terms:  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  405;  Wood  v. 
Gordon,  18  N.  Y.  Supp.  109 ;  Ketcham  v.  Oehs,  34  Misc.  Rep. 
470,  70  N.  Y.  Supp.  268 ;  24  Cye.  1017,  1018.  This  presump- 
tion cannot  be  rebutted  by  proof  of  a  contrary  intention  oir 
the  part  of  the  tenant  alone:  Chicago  v.  Peck,  98  111.  App. 
434;  Clinton  W.  C.  Co.  v.  Gardner,  99  111.  151;  Schuyler  v. 
Smith,  51  N.  Y.  309,  10  Am.  Rep.  609.  The  matter  rests 
in  contract,  however,  and  landlord  and  tenant  may  agree 
that  the  holding  over  shall  be  on  different  terms  or  for  a 
different  period:  Appleton  W.  W.  Co.  v.  Appleton,  132  Wis. 
563,  113  N.  W.  44 ;  Gilman  v.  Milwaukee,  31  Wis.  563.  This 
agreement  may  be  proven  like  any  other  parol  agreement. 
But  the  printed  form  on  the  back  of  the  rent  receipts  could 
not  alone  constitute  a  new  contract. 

We  are  not  able  to  find  in  the  foregoing  evidence  anything 
to  warrant  an  inference  by  the  jury  that  a  new  contract  was 
effected  between  the  parties.  The  appellant  apparently  as- 
sumed that  he  had  the  right  at  his  own  will  to  continue  in 
possession  after  the  expiration  of  the  written  lease  on  terms 
dictated  to  the  respondents  by  him  but  not  assented  to  by  the 
respondents.  This,  as  we  have  seen,  is  not  the  law.  The 
option  lay  with  the  respondents.  Remaining  in  possession 
after  having  failed  to  obtain  the  respondents'  consent  to  a 
modification  of  the  terms  of  the  written  lease  is  all  that  is 
necessary  to  be  established  in  such  case  in  order  to  entitle  the 
respondents  to  recover.  No  rent  other  than  that  for  Janu- 
ary, 1909,  is  involved  in  this  action,  and  we  express  no  opinion 
upon  the  right  of  the  respondents  to  recover  the  rent  for 
February,  1909,  after  they  had  put  other  tenants  in  posses- 
sion. It  follows  that  the  judgment  of  the  superior  court 
must  be  affirmed. 

By  the  COURT.    Judgment  affirmed. 


The  Efect  of  a  Tenant  Holding  Over  After  the  Expiration  of  His 
Lease  is  considered  in  the  notes  to  Hertcr  v.  Mullen,  70  Am,  St.  Rep. 
533;  Murtland  v.  English,  112  Am.  St.  Rep.  751.  According  to  Haynes 
V.  Aldrich,  133  N.  Y.  287,  28  Am.  St.  Rep.  63G,  from  a  tenant's  hold- 
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ing  over  after  the  expiration  of  his  term,  the  law  implies  an  agree- 
ment to  hold  for  a  year  upon  the  terms  of  the  prior  lease;  the  option 
to  so  regard  it  is  with  the  landlord,  and  not  with  the  tenant,  and  the 
latter  holds  over  at  his  peril:  See  in  this  connection,  Andrews  v.  Mar- 
shall Creamery  Co.,  118  Iowa,  595,  96  Am.  St.  Eep.  412,  and  cases 
cited  in  the  cross-reference  note  thereto;  Streit  v.  Fay,  230  111.  319, 
120  Am.  St,  Eep.  304;  Leavitt  v.  Maykel,  203  Mass.  506,  133  Am.  St. 
Eep.  323. 


LEIVIKE  V.  HAGE. 

[142  Wis.  178,  125  N.  W.  440.] 

CONTEACT  TO  DIG  WELL— Implied  Guarjthty  of  Water. — 
A  contract  to  dig  or  drill  a  well  does  not  imply  a  promise  that  it 
shall  furnish  a  good  and  sufficient  supply  of  water,     (p.  1068.) 

CUSTOM. — Proof  of  a  Particular  Custom  must  be  Positive, 
clear  and  satisfactory,     (p.  1068.) 

CUSTOM — Wlien  Part  of  Contract. — In  Order  that  a  particular 
custom  be  regarded  as  part  of  a  contract  it  must  be  so  well  estab- 
lished, uhiform  and  notorious  that  the  parties  must  be  presumed  to 
have  known  it  and  to  have  contracted  in  reference  to  it.  (p.  1068.) 
CUSTOM — Contract  to  Dig  a  Well. — A  Particular  Custom  that 
one  who  undertakes  to  dig  a  well  is  not  entitled  to  compensation  un- 
less a  reasonably  sufficient  supply  of  water  is  obtained  is  not  estab- 
lished by  the  testimony  of  two  persons  that  they  follow  such  practice 
in  their  own  business,     (p.  1069.) 

KEW  TRIAL — Newly  Discovered  Evidence. — ^For  a  Court  to 
Refuse  a  new  trial  on  the  ground  of  newly  discovered  evidence  addi- 
tional to  that  produced  on  the  trial  is  not  an  abuse  of  discretion, 
(p.  1069.) 

Wigman,  Martin  &  Martin,  for  the  appellant. 

Calkins  &  McGruer,  for  the  respondent, 

i''®  SIEBECKER,  J.  This  is  an  action  to  recover  the  sum 
of  five  hundred  and  eighty  dollars  and  fifty  cents,  alleged  to 
be  due  for  materials  and  labor  furnished  in  digging,  drilling, 
piping,  and  constructing  a  well.  It  is  alleged  that  the  agree- 
ment for  the  construction  of  the  well  was  made  in  February, 
1902,  and  that  thereby  the  defendant  was  to  pay  one  dollar 
and  twenty-five  cents  per  foot  for  the  drilling  where  the 
plaintiff  furnished  the  piping,  seventy-five  cents  per  foot  if 
defendant  furnished  it,  and  also  one  dollar  per  foot  for  drill- 
ing in  rock.  Drilling  was  commenced  on  March  5,  1902,  at  a 
spot  designated  by  the  defendant,  and  was  continued  for 
three  or  four  weeks.  At  a  depth  of  one  hundred  and  twenty 
feet  some  rock  was  struck  through  which  the  drilling  could 
^'^  not  be  continued  and  the  hole  was  abandoned.  Plaintiff 
testified  that  the  defendant  informed  him  that  he  expected  a 
supply  of  water  at  a  depth  of  from  seventy-five  to  one  hun- 
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dred  feet.  A  new  hole  was  drilled  and  continued  to  the 
depth  of  four  hundred  and  eighty  feet.  Plaintiff  claims  that 
he  was  unable  to  drill  deeper  with  his  apparatus,  and  that 
the  defendant  authorized  him  to  secure  a  well  driller  who 
could  continue  the  well,  but  that  he  refused  to  allow  the  work 
to  proceed  when  he  learned  that  the  cost  for  continuing  the 
work  would  be  greater  than  the  price  agreed  upon  with  the 
plaintiff.  The  amount  claimed  is  for  drilling  at  the  agreed 
charge  for  drilling,  for  piping,  for  a  steel  shoe,  and  for  pull- 
ing out  the  pipe  from  the  first  hole.  No  new  agreement  was 
made  for  the  drilling  of  the  second  hole.  "Water  had  been 
obtained  at  various  depths  and  when  the  drilling  was  stopped, 
but  not  in  sufficient  quantities  to  supply  the  needs  of  the  de- 
fendant. 

The  defendant  in  his  answer  to  the  complaint  claims  that 
the  plaintiff  failed  to  furnish  him  with  a  reasonably  sufficient 
supplv  of  water,  and  that  he  is  therefore  not  entitled  to  any 
compensation.  He  alleges  that  it  is  a  custom  in  Brown 
county,  where  the  well  was  drilled,  that  a  well  digger  who 
undertakes  to  construct  a  well  upon  the  terms  on  which  the 
plaintiff  agreed  to  dig  his  well  receives  no  pay  for  his  work 
unless  a  reasonably  sufficient  supply  of  water  be  obtained. 
The  defendant  also  presents  a  counterclaim  in  the  sum  of 
two  hundred  dollars  for  board  furnished  the  plaintiff's  em- 
ployes while  they  were  working  at  the  drilling,  for  feed  fur- 
nished for  plaintiff's  horse,  for  fuel  furnished  and  water 
hauled  for  plaintiff's  steam  engine  which  was  used  in  drilling 
the  well,  and  for  the  services  of  his  son  in  assisting  the  plain- 
tiff. These,  except  the  services  of  his  son,  the  defendant  had 
agreed  to  furnish  while  the  well  was  being  dug. 

The  jury  found  that  the  plaintiff  did  not  agree  to  furnish 
the  defendant  with  a  reasonably  sufficient  supply  of  water; 
that  there  was  not  such  a  supply  in  the  well  when  the  plain- 
tiff' ^^^  ceased  drilling;  that  there  was  a  custom  in  Brown 
county,  at  the  time  of  the  contract,  that  a  well  digger  should 
receive  no  pay  for  his  work  unless  a  reasonably  suflicient  sup- 
ply of  water  was  obtained;  and  that  one  hundred  and  sixty 
dollars  was  the  value  of  the  board  furnished  by  the  defendant 
to  plaintiff,  the  wood  for  the  engine,  and  defendant's  services 
in  furnishing  water  for  the  engine.  Of  the  various  motions 
made,  the  court  granted  the  one  to  change  the  answer  to  the 
question  whereby  the  jury  found  to  the  eft'ect  that  there  was 
a  particular  custom  in  Brown  county  not  to  pay  a  well  digger 
for  his  work  unless  he  furnished  a  reasonably  sufficient  sup- 
ply of  water.  This  action  of  the  court  was  based  on  the 
ground  that  the  evidence  introduced  by  the  defendant  to 
establish  such  a  custom  tended  only  to  establish  particular 
instances  and  wholly  failed  to  show  such  a  custom.  Judg- 
ment was  ordered  in  plaintiff's  favor. 
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Upon  defendant's  motion  for  a  new  trial,  several  affidavits 
were  presented  to  the  court  upon  the  question  of  the  particu- 
lar custom  regarding  paving  for  well  diggers'  work  in  the 
event  that  a  reasonably  sufficient  supply  of  water  was  not 
obtained,  but  the  court  denied  the  motion,  holding  that  the 
affidavits  did  not  establish  a  good  ground  for  granting  a  new 
trial  on  such  alleged  newly  discovered  evidence.  This  is  an 
appeal  from  the  judgment  in  favor  of  the  plaintiff. 

The  issues  litigated  between  the  parties  turn  largely  on 
the  question  of  whether  or  not  plaintiff  contracted  to  con- 
struct a  well  on  defendant's  premises  at  the  stipulated  price, 
Avith  a  guaranty  that  such  well  would  furnish  a  good  and 
sufficient  supply  of  water  for  defendant's  farming  and  do- 
mestic purposes.  Upon  the  evidence  adduced  the  jury  found 
that  the  plaintiff  did  not  expressly  agree  to  ^^*  construct 
such  a  well.  Since  the  evidence  was  in  conflict  on  this  issue^ 
the  verdict  is  decisive  thereof. 

Defendant  claims  that  a  contract  to  dig  a  well  is  an  agree- 
ment to  furnish  such  a  supply  of  water.  In  Butler  v.  Davis, 
119  Wis.  166.  96  N.  W.  561,  it  was  declared  that  a  contract 
to  drill  a  well  did  not  imply  that  water  should  be  obtained  or 
that  it  would  be  a  success  as  to  quantity  or  quality.  The  de- 
fendant contends  that  if  the  contract  to  dig  the  well  embodied 
no  such  implication,  then,  under  an  alleged  well-established 
custom  in  the  well-digging  business  to  the  effect  that  a  party 
who  undertook  the  digging  of  a  well  was  not  entitled  to  com- 
pensation unless  a  reasonably  sufficient  supply  of  water  was 
obtained,  plaintiff  was  required  to  furnish  such  a  well  as 
part  of  the  agreement.  The  court  received  evidence  concern- 
ing the  existence  in  Brown  county  of  this  alleged  custom  and 
submitted  an  inquiry  in  the  special  verdict  upon  this  ques- 
tion. The  jury  answered  it  by  a  finding  that  such  a  particu- 
lar custom  existed  in  the  county.  After  verdict  the  court 
held  that  the  evidence  did  not  sustain  this  finding  of  the  jury 
and  changed  the  answer  to  this  question,  thus  negativing  the 
existence  of  this  custom.  The  defendant  insists  that  the  evi- 
dence was  ample  to  sustain  the  finding  of  the  jury,  and  con- 
tends that  the  changing  of  the  answer  by  the  court  was  error. 
Proof  of  a  particular  custom  or  usage  must  be  positive,  clear 
and  satisfactory.  In  speaking  on  this  subject,  this  court,  in 
an  early  case  (Power  v.  Kane,  5  "Wis,  265),  declared:  "It  is- 
not  readily  adopted  by  courts,  and  the  proof  of  such  usage 
must  be  clear  and  explicit,  and  the  usage  so  well  established, 
uniform  and  so  notorious  that  the  parties  must  be  presumed 
to  know  it,  and  to  have  contracted  in  reference  to  it":  Sec, 
also,  Ilinton  v.  Coleman,  45  Wis.  165. 

An  examination  of  the  evidence  of  the  two  witnesses  testi- 
fying on  this  subject  discloses  that  their  information  respect- 
ing the  alleged  custom  was  very  indefinite  and  unsatisfactory^ 
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and  failed  to  show  that  such  a  custom  was  "so  well  estab- 
lished, uniform  and  so  notorious"  that  persons  of  this  com- 
munity *^^  would  be  presumed  to  know  it  and  to  contract 
with  reference  to  it.  In  effect,  the  evidence  shows  that  tin.' 
witnesses  testifying  followed  such  a  practice  in  their  own  busi- 
nesses, but  it  falls  far  short  of  showing  that  persons  generally 
knew  of  it  and  contracted  with  reference  to  it.  We  are  of 
the  opinion  that  the  court  properly  held  that  the  jury's  find- 
ing that  such  a  particular  custom  or  usage  existed  was  not 
supported  by  the  evidence. 

It  is  contended  that  the  court  erred  in  awarding  judgment 
to  the  plaintiff  on  the  verdict  as  amended  by  the  court,  for 
the  reason  that  it  fails  to  determine  whether  or  not  plaintiff 
was  justified  in  abandoning  the  contract.  The  plaintiff  tes- 
tified that  he  proceeded  with  the  construction  of  the  well  to 
the  depth  of  the  capacity  of  his  machinery  and  appliances, 
and  so  informed  the  defendant;  that  defendant  assented  to 
his  proposal  to  engage  another  well  digger  to  proceed  with  the 
construction;  that  he  engaged  another  well  digger,  but  that 
the  defendant  refused  to  permit  such  digger  to  proceed  with 
the  work  at  the  cost  demanded;  and  that  he  therefore  ceased 
further  efforts  to  complete  the  well".  The  defendant's  denial 
of  the  plaintiff's  testimony  raised  an  issue  of  fact.  Since 
the  jury  were  not  requested  by  their  verdict  to  make  a  find- 
ing on  this  issue,  it  must  be  held  to  have  been  determined  by 
the  court  in  accordance  with  the  judgment  awarded,  under 
section  2858m,  Statutes  (Laws  1907,  c.  346).  In  the  light  of 
the  conflict  of  evidence  on  the  question,  plaintiff's  testimony 
is  sufficient  to  support  the  court's  finding. 

It  is  averred  that  the  court  erred  in  denying  the  motion  for 
a  new  trial  based  on  newly  discovered  evidence.  The  allegerl 
newly  discovered  evidence  bears  on  the  questions  litigated  and 
is  additional  to  the  evidence  produced  on  the  trial.  The 
court's  conclusion  that  the  facts  presented  were  not  sufficient 
to  present  a  good  ground  for  a  new  trial  is  well  supported. 
It  did  not  abuse  its  discretion  in  refusing  a  new  trial. 

By  the  COURT.     Judgment  affirmed. 


A  Usage  or  Custom  Which  is  to  Govern  a  Question  of  'Right  should  be 
so  certain,  uniform  and  notorious  as  probably  to  be  known  and  under- 
stood by  the  parties  as  entering  into  their  contract:  Cleveland  etc. 
Ey.  Co.  V.  Jenkins,  174  111.  398,  66  Am.  St.  Rep.  296;  Baltimore  Base- 
ball Club  V.  Pickett,  78  Md.  375,  44  Am.  St.  Rep.  304;  Byrd  v.  Beall, 
150  Ala.  122,  124  Am.  St.  Rep.  60. 

Evidence  of  a  Usage  or  Custom  cannot  be  Received  to  Change  the 
Flmn  Meaning  of  an  unambiguous  contract:  Byrd  v.  Beall,  150  Ala. 
]22,  124  Am.  St.  Rep.  60;  Vogt  v.  Schienebeck,  122  Wis.  491,  106  Am. 
St.  Rep.  989. 
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DARLINGTON  v.  J.  L.  GATES  LAND  COMPANY. 

[142  Wis.  198,  125  N.  W.  456.] 

VENDOR  AND  VENDEE — Reliance  on  Covenants — Unrecorded 
Titles. — As  against  his  grantor,  the  grantee  in  a  warranty  deed  is 
entitled  to  rely  on  the  covenants  therein  and  is  not  required  to  record 
the  deed  in  order  to  cut  off  equities  of  prior  grantees  of  the  timber 
on  the  land  who  are  not  in  possession  and  who  have  not  recorded 
their  deeds,     (pp.  1072,  1073.) 

PLEADING — Liberal  Interpretation  to  Sustain  Complaint. — If, 
by  a  liberal  interpretation  of  the  averment  in  a  complaint,  a  good 
cause  of  action  can  be  gleaned  therefrom,  a  demurrer  thereto  should 
be  overruled,     (p.  1073.) 

PLEADINGr — Uncertainty  of  Allegations  in  Complaint. — An 
allegation  in  a  com  'aint  that  timber  was  cut  and  removed  during 
a  certain  month,  but  not  prior  to  the  15th,  may  be  construed  as  alleg- 
ing, though  in  a  vague  and  indefinite  manner,  that  the  timber  was 
being  cut  and  removed  on  the  25th  of  the  month,  the  date  of  the  de- 
livery of  the  deed  to  the  land.  And  the  uncertainty  of  averment 
should  be  remedied  by  motion  to  make  more  certain.  It  does  not 
render  the  complaint  demurrable,     (p.  1073.) 

VENDOR  AND  VENDEE — Misrepresentation  not  Merged  in 
Covenants. — Fraudulent  oral  representations  as  to  title,  made  by  a 
grantor,  are  not  merged  in  covenants  of  warranty  in  the  deed  subse- 
quently given,  and  they  will  sustain  an  action  for  deceit,     (p.  1074.) 

L.  M.  Sturdevant,  for  the  appellant. 

W.  H.  Stafford,  for  the  respondents. 

^^^  BARNES,  J.  The  complaint  in  substance  sets  forth 
that  on  January  15,  1905,  a  written  contract  was  made  be- 
tween the  plaintiffs  and  the  defendant,  by  the  terms  of  which 
the  defendant  promised  to  convey  to  the  plaintiffs  four  thou- 
sand eight  hundred  and  ninety-four  and  fifty-one  hundredths 
acres  of  land  by  deed  of  warranty,  free  and  clear  of  encum- 
brances, for  twenty-five  thousand  seven  hundred  and  thirty- 
seven  dollars  and  eighty-one  cents;  that  pursuant  to  this  con- 
tract a  warranty  deed  in  due  form  was  made,  executed  and 
delivered  by  the  defendant  to  the  plaintiffs  on  January  25, 
1905,  and  that  the  plaintiffs  paid  therefor  the  consideration 
mentioned  in  said  land  contract;  that  the  southeast  quarter  of 
the  northeast  quarter  and  the  northeast  quarter  of  the  south- 
oast  quarter  of  section  24,  township  33  north,  of  range  7,  were 
included  in  said  contract  and  ^^^  conveyed  to  said  plaintiffs 
by  said  deed;  that  said  defendant,  on  or  about  October  17, 
1904,  sold  and  conveyed  by  an  instrument  in  writing  to  one 
William  Diamond  the  timber  on  said  descriptions;  that  the 
south  half  of  the  northeast  quarter  of  section  26,  in  the  town- 
ship and  range  aforesaid,  was  likewise  included  in  said  land 
contract  and  conveyed  to  plaintiffs  by  said  deed,  and  that  by 
an  instrument  in  writing  l)earing  date  November  28, 1904,  said 
defendant  sold  the  timber  on  said  tract  of  land  to  one  Charles 
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Wood,  and  conveyed  to  said  Charles  Wood  the  right  to  enter 
upon  said  parcel  of  land  and  to  cut  and  remove  said  timber; 
that  the  conveyances  to  Diamond  and  Wood  were  not  a  matter 
of  record  on  January  15,  1905,  when  the  land  contract  with 
the  plaintiffs  was  executed;  that  prior  to  the  execution  of 
said  land  contract  the  plaintiffis  entered  on  the  lands  described 
therein  and  made  an  examination  thereof,  which  said  exam- 
ination was  completed  during  the  month  of  December,  1904; 
that  at  the  time  such  examination  was  made  no  person  was 
in  the  occupancy  or  possession  of  the  parcels  of  land  do- 
scribed  in  the  conveyances  made  to  Diamond  and  Wood.  On 
information  and  belief  the  plaintiffs  allege  that  said  lands 
were  unoccupied  on  January  15,  1905;  that  there »was  a  large 
amount  of  valuable  timber  on  the  lands  described  in  the 
conveyances  to  Diamond  and  Wood ;  that  before  making  said 
land  contract  the  plaintiffs  represented  to  defendant  that  they 
desired  to  purchase  the  tract  of  land  in  question  for  a  sheep 
ranch;  that  it  was  absolutely  essential  that  they  should  have 
the  timber  on  the  aforesaid  parcels  of  land  situated  in  sections 
24  and  26,  in  order  to  erect  the  necessary  buildings  for  their 
sheep  ranch;  that  the  president  of  the  defendant  company 
falsely  and  fraudulently  represented  that  defendant  owned 
said  timber,  and  that  the  same  was  part  of  the  property 
which  defendant  proposed  to  sell,  and  that  if  the  lands  in  • 
question  were  purchased  by  the  plaintiffs,  the  timber  thereon 
would  be  purchased  and  conveyed  with  them ;  that,  relying  on 
such  representations  and  believing  them  to  be  tnie,  plaintiffs 
entered  ^^^  into  the  contract  of  January  15,  1905,  and  sub- 
sequently accepted  the  deed  of  said  lands  and  paid  the  con- 
sideration therefor;  that  said  Diamond  and  Wood,  without  the 
knowledge  or  consent  of  the  plaintiffs,  during  the  months  of 
January,  February  and  March,  1905,  cut  and  removed  the 
timber  purchased  by  them ;  that  by  reason  of  the  false  rep- 
resentations made  by  the  agent  of  the  defendant  to  the 
plaintiff's,  and  by  reason  of  the  fraud  and  deceit  practiced 
upon  said  plaintiffs,  and  by  reason  of  their  reliance  on  such 
representations,  plaintiff's  suffered  damages  in  a  large  sum, 
for  which  judgment  is  demanded.  In  addition  to  the  market 
value  of  the  timber  cut  and  removed,  plaintiffs  allege  certain 
facts  tending  to  show  special  damage  by  reason  of  the  re- 
moval of  the  timber,  for  which  judgment  is  also  demanded. 

The  appellant  contends  that  the  complaint  fails  to  state 
a  cause  of  action  for  damages  for  deceit  based  on  the  fraud- 
ulent oral  representations  alleged.  It  further  contends  that 
no  cause  of  action  is  stated  for  damages  for  breach  of  the 
covenant  of  warranty  contained  in  the  deed.  In  support  of 
the  position  taken,  it  is  argued  that  the  complaint  shows  that 
the  timber  deeds  wore  not  recorded ;  that  the  vendees  in 
such  deeds  were  not  in  possession  of  the  lands  when  the  de- 
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fendant's  deed  to  plaintiffs  was  delivered;  that  the  timber 
had  not  been  cut  and  removed  from  the  lands  on  such  date; 
that  it  should  be  presumed  that  plaintiffs  pursued  ihe  usual 
and  customary  business  methods  and  promptly  recorded  their 
deed;  and  that  by  virtue  of  the  recording  act  (Stats.  1808, 
sec.  2241)  the  timber  deeds  became  and  were  wholly  void  as 
to  the  plaintiffs,  and  they  received  by  their  conveyance  everj^- 
thing  that  the  defendant  agreed  to  sell  and  in  fact  did  sell 
to  them. 

The  complaint  alleges  positively  that  the  vendees  in  the 
^**2  timber  deeds  were  not  in  possession  of  the  lands  in  De- 
cember, 1904,  when  the  plaintiffs  examined  them,  and  states 
on  information  and  belief  that  they  were  not  in  possession  on 
January  15,  1905,  when  the  land  contract  was  in  fact  exe- 
cuted. It  is  silent  as  to  whether  they  went  into  possessioTi 
or  cut  any  timber  between  January  15th  and  the  date  when 
the  warranty  deed  was  delivered,  being  the  25th  of  the  same 
month,  except  as  it  alleges  that  during  the  months  of  Janu- 
ary, February  and  March,  1905,  such  vendees  entered  into  pos- 
session of  the  lands  and  cut  and  removed  the  timber.  The 
complaint  also  avers  that  the  timber  deeds  were  not  recorded 
on  January  15,  1905,  but  is  silent  as  to  whether  or  not  such 
deeds  were  recorded  at  any  time  thereafter.  It  contains  no 
averment  that  either  the  deed  or  the  land  contract  was  ever 
recorded. 

It  is  obvious  that  there  was  a  breach  of  the  covenant  of 
warranty  when  the  deed  was  delivered.  By  that  covenant  the 
defendant  represented  that  it  had  good  title  to  timber  which 
it  did  not  own.  Its  warranty  was  not  that  the  plaintiffs 
would  get  good  title  if  they  promptly  recorded  their  deed,  or 
if  they  had  recorded  their  land  contract,  so  as  to  cut  off 
prior  outstanding  equities  in  favor  of  third  parties  who  had 
purchased  a  part  of  the  property  but  had  failed  to  either 
go  into  possession  or  record  their  conveyances. 

If  the  grantees  in  the  timber  deeds  either  entered  into  pos- 
session of  the  lands  or  recorded  their  conveyances  (assuming 
that  they  were  entitled  to  record)  prior  to  the  time  the  deed' 
or  land  contract  to  plaintiffs  was  recorded,  such  grantees  got 
good  title,  as  against  the  plaintiffs,  to  the  timber  which  they 
purchased.  In  order  to  hold  that  no  cause  of  action  exists 
in  favor  of  the  plaintiffs,  we  must  assume  either  (1)  that  the 
land  contract  was  recorded  on  January  15th;  or  (2)  that  the 
grantees  in  the  timber  deeds  did  not  go  into  possessiwi  of 
the  lands  or  record  their  deeds  prior  to  the  date  on  which 
the  deed  or  land  contract  to  plaintiffs  was  recorded;  or  (3) 
that  ^**^  such  grantees  did  not  take  possession  of  the  lands 
or  record  their  conveyances  until  the  plaintiffs  might  have 
recorded  their  deed,  and  that  they  cannot  recover  if  they  lost 
any  rights  by  failing  to  record  their  conveyances  promptly. 
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As  to  the  defendant,  the  plaintiffs  were  not  obliged  to  record 
their  deed  or  land  contract  at  all.  They  had  a  perfect  right 
to  rely  on  the  covenants  of  warranty  contained  in  their  deed, 
and  were  not  charged  with  the  duty  of  assuming  that  such 
covenants  were  untrue  in  fact.  What  was  said  by  the  Con- 
necticut court  in  reference  to  a  claim  that  an  action  for  deceit 
would  not  lie  for  a  fraudulent  representation  as  to  title  be- 
cause the  vendee  might  have  protected  himself  by  examining 
the  registry  records  is  equally  applicable  to  the  situation  pre- 
sented in  this  case.  The  court  used  this  language:  "It  is  an 
extraordinary  defense  for  a  man,  when  sued  for  making  a 
false  and  fraudulent  representation,  respecting  the  title  of 
another,  by  which  the  purchaser  became  deceived  and  de- 
frauded, to  say  to  him,  'You  cannot  recover  because  by  search- 
ing the  records  you  might  have  discovered  the  falsity  of  my 
representations;  in  other  words,  because  you  believed  what  I 
stated  to  be  true,  and  acted  accordingly  without  further  evi- 
dence' ":  Watson  V.  Atwood,  25  Conn.  313. 

In  order  to  hold  the  complaint  bad,  this  court  cannot  in- 
dulge in  the  presumption  that  plaintiffs  recorded  their  deed 
or  land  contract  at  any  particular  time.  If  these  instruments 
were  recorded  in  time  to  render  the  timber  deeds  void,  such 
fact  is  defensive  matter.  Unless  we  indulge  in  the  presump- 
tion that  such  documents  were  recorded  at  some  particular 
time,  manifestly  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  complaint  should  also  be  sustained  on  another  ground. 
If,  by  a  liberal  interpretation  of  its  averments,  a  good  cause 
of  action  can  be  gleaned  therefrom,  the  demurrer  should  be 
overruled:  Roe  v.  Lincoln  Co.,  56  Wis.  66,  13  N.  W.  887. 
Eeading  the  complaint  in  the  light  of  this  rule,  it  can  reason- 
ably be  construed  as  alleging,  in  a  vague  and  indefinite  man- 
ner,  ^®^  that  the  timber  on  the  lands  in  dispute  was  being 
cut  and  removed  at  the  time  the  deed  was  delivered  to  the 
plaintiffs.  The  statement  is  in  effect  that  the  timber  was  cut 
and  removed  during  that  month,  but  not  prior  to  the  15th. 
It  is  true  the  entry  might  not  have  been  made  until  after 
the  25th,  but  this  uncertainty  of  averment  should  be  remedied 
by  a  motion  to  make  the  complaint  more  definite  and  certain, 
and  does  not  render  the  complaint  demurrable:  Roe  v.  Lin- 
coln Co.,  56  Wis.  ee,  13  N.  W.  887. 

It  is  evident  from  a  reading  of  the  complaint  that  the 
pleader  attempted  to  state  a  cause  of  action  for  damages  for 
deceit  arising  out  of  fraudulent  representations  as  to  title, 
knowingly  made,  and  which  induced  the  plaintiffs  to  purchase 
the  lands  and  part  with  the  consideration  paid  therefor. 
That  the  plaintiffs  should  not  be  confined  to  their  remedy  to 
sue  for  damages  for  a  breach  of  the  covenant  of  warranty  con- 
tained in  their  deed  is  not  free  from  doubt.     The  averments 

Am.  St.  Rep.,  Vol.  135 — 68 


1074  135  American  State  Reports.        [Wisconsin, 

of  the  complaint  are  sufficient  to  state  a  cause  of  action  for 
breach  of  covenant,  so  that  in  any  event  the  demurrer  should 
be  overruled.  Still  the  question  of  determining  whether  a 
cause  of  action  for  deceit  will  lie  is  not  entirely  an  academic 
one,  as  the  rule  of  damages  may  be  different  in  the  two  classes 
of  action.  In  the  absence  of  actual  fraud,  the  plaintiffs,  in 
suing  on  a  breach  of  covenant,  would  only  be  entitled  to  such 
a  fractional  part  of  the  whole  consideration  paid  as  the  value. 
of  the  timber  at  the  time  of  the  purchase  bore  to  the  whole 
purchase  price,  with  interest  thereon:  Doeter  v.  Hellberg,  65 
Wis.  415,  27  N.  W.  176,  and  cases  cited.  Whether  this  rule 
does  not  also  extend  to  actions  brought  on  covenants  where 
actual  fraud  has  been  perpetrated  need  not  be  decided,  in 
view  of  the  conclusion  reached  as  to  the  character  of  the 
cause  of  action  stated. 

The  federal  supreme  court  has  held  that  representations 
made  in  good  faith  as  to  title  become  merged  in  a  deed  sub- 
sequently given  containing  a  covenant  of  warranty,  and  that 
the  action  must  be  brought  on  the  covenant :  Andrus  v.  St. 
205  Louis  S.  &  R.  Co.,  130  U.  S.  643,  9  Sup.  Ct.  Rep.  645,  32 
L.  ed.  1054.  This  ease  is  followed  in  Farrar  v.  Churchill, 
135  U.  S.  609,  10  Sup.  Ct.  Rep.  771,  34  L.  ed.  246,  and  in 
Wright  V.  Phipps,  90  Fed.  556,  which  is  affirmed  without 
discussion  by  the  court  of  appeals  of  the  second  circuit  (98 
Fed.  1007,  38  C.  C.  A.  702). 

The  precise  question  here  involved  was  before  the  court  in 
Ward  V.  Wiman,  17  Wend.  193.  A  fraudulent  representa- 
tion as  to  title  was  made  by  the  vendor  and  relied  on  by  the 
vendee.  The  lands  were  conveyed  by  deed  of  warranty,  and 
an  action  for  deceit,  based  on  the  fraudulent  representation, 
was  instituted.  The  defense  was  interposed  that  suit  could 
only  be  maintained  on  the  covenant,  because  the  oral  repre- 
sentation became  merged  in  the  covenant  in  the  deed.  Tlie 
court  held  that  the  fraud  was  "not  merged  nor  extinguished 
by  the  covenant,  but  affords  an  additional  and  more  complete 
remedy  to  the  party."  Other  New  York  cases  to  the  same 
effect  are  Wardell  v.  Fosdick,  13  Johns.  325,  7  Am.  Dec.  383. 
and  Krumm  v.  Beach,  96  N.  Y.  398,  406.  Other  cases  which 
follow  the  New  York  rule  are  Watson  v.  Atwood,  25  Conn. 
313;  Fames  v.  Morgan,  37  111.  260;  Claggett  v.  Crall,  12  Kan. 
393.  The  cases  are  numerous  which  hold  that  an  action 
may  be  maintained  on  fraudulent  representations  orally  made 
as  to  title  where  a  conveyance  has  thereafter  been  executed 
and  delivered,  although  the  question  of  merger  is  discussed  in 
but  a  few  of  them.  They  are  collated  in  note  35,  11  Cyc. 
1068.  The  rule  deduced  from  the  decisions  so  cited  is  stated 
in  the  following  language:  "If  the  representations  are  known 
to  be  false  when  made,  and  have  produced  damage  to  the 
opposite  party,  the  subsequent  consummation  of  the  agree- 
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ment  will  not  shield  the  grantor^  whether  there  are  covenants 
in  the  deed  or  not." 

It  would  seem  to  be  sound  in  principle  to  hold  that  the 
doctrine  of  merger  should  not  apply  in  a  case  involving 
actual  fraud.  It  is  here  alleged  that  the  agent  of  the  de- 
fendant not  only  represented  that  he  had  good  title  to  the 
lands,  but  he  ^^^  specifically  stated  that  the  timber  thereon 
would  become  the  property  of  the  plaintiffs  if  they  pur- 
chased, and  that  defendant  owned  it  and  had  a  good  right  to 
sell  it.  It  is  further  alleged  that  such  agent  knew  the  rep- 
resentations to  be  false  and  fraudulent  when  he  made  tbem. 
Actual  fraud  is  therefore  shown  by  the  complaint  and  ad- 
mitted by  the  demurrer.  A  tort  was  committed,  assuming 
the  averments  made  to  be  true.  The  rule  of  damages,  as  well 
as  the  remedy  for  the  enforcement  of  the  right,  may  be 
different  in  a  tort  action  from  one  on  contract:  Huganir  v. 
Cotter,  102  Wis.  323,  72  Am.  St.  Rep.  884,  78  N.  W.  423. 
AVe  think  it  is  a  salutary  rule  to  hold  that  where,  as  here, 
actual  fraud  is  alleged,  the  fraudulent  oral  representation  as 
to-  title  is  not  merged  in  the  covenant  of  warranty  contained 
in  the  deed  subsequently  given.  We  do  not  understand  that 
the  federal  decisions  cited  lay  down  any  different  rule.  The 
doctrine  of  those  cases  seems  to  be  confined  to  representations 
made  in  good  faith,  and  does  not  extend  to  representations 
known  to  be  fraudulent  when  made. 

We  therefore  hold  that  the  complaint  states  a  cause  of 
action  for  damages  for  deceit  arising  out  of  the  fraudulent 
representations  alleged  and  which  induced  the  plaintiffs  to 
make  the  purchase.  We  do  not  determine  how  or  to  what  ex- 
tent the  plaintiffs'  rights  are  affected  by  section  2241,  Stat- 
utes of  1898,  if  the  evidence  should  show  that  the  deed  or 
land  contract  to  plaintiffs  was  recorded  before  the  vendees 
in  the  timber  deed  went  into  possession  or  recorded  their 
deeds.  Such  a  situation  may  not  arise.  We  have  not  been 
favored  with  any  argument  or  citation  of  authority  upon 
the  point  by  respondents'  counsel,  and  with  very  little  by 
counsel  for  the  appellant.  It  being  unnecessary  to  decide  the 
question,  the  court  feels  that  it  should  not  be  passed  upon 
until  it  is  more  fully  argued. 

By  the  COURT.     Order  affirmed. 


An  Action  for  Deceit  may  he  Maintained  although  the  parties  entered 
into  a  contract  procured  by  false  representations  upon  which  the  ac- 
tion is  based:  Hedin  v.  Minneapolis  Medical  etc.  Institute,  62  Minn. 
146,  54  Am.  St.  Eep.  628.  An  action  on  the  case  for  a  deceit  lies  for 
fraudulently  selling  land  which  has  no  existence,  though  there  are 
covenants  in  the  deed  which  the  plaintiff  may  disregard:  Wardell  v. 
Fosdick,  13  -Johns.  325,  7  Am.  Dec.  383.  See,  also,  Bostwick  v.  Lewis, 
1  Day,  250,  2  Am.  Dec.  73. 
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Although  a  Vendee  has  a  Eight  to  Proceed  at  Law  upon  His  Covenants 
for  title,  he  also  has  a  right,  when  the  grantor  has  made  a  mistake 
in  the  description  of  the  property  conveyed,  which  he  is  unable  to 
correct  and  which  is  material  in  its  character  and  affects  the  very  sub- 
stance of  the  transaction,  to  go  into  a  court  of  equity  upon  the  ground 
of  mistake,  and  have  the  deed  canceled  and  the  purchase  money  re- 
funded: Lee  V.  Laprade,  106  Va.  594,  117  Am,  St.  Eep.  1021. 


JOSEPH  V.  BAARS. 

[142  Wis,  390,  125  N,  W.  913.] 

SLANDER — Telling  Officer  Facts  of  Supposed  Crime. — One  who 
has  communicated  to  an  officer  the  facts  of  a  supposed  crime  must, 
to  avail  himself  of  the  defense  of  conditional  privilege,  show  that  he 
in  good  faith  believed  the  officer  to  be  the  proper  person  to  inform,  to 
the  end  that  justice  should  be  vindicated,  and  that  he  in  good  faith 
believed  the  communication  to  be  true.  But  while  this  belief  must 
be  founded  upon  some  information,  he  need  not  prove  that  he  had  rea- 
sonable grounds  for  it,     (p.  1077,) 

SLANDER — Telling  Officer  Facts  of  Supposed  Crime. — When 
one  who  has  communicated  to  an  officer  the  facts  of  a  supposed  crime 
makes  out  a  prima  facie  case  of  privilege  by  showing  that  he  made 
the  communication  to  one  whom  he  honestly  believed  to  be  the  proper 
officer  of  the  law,  from  a  sense  of  public  duty  and  with  an  honest 
belief  in  its  truth,  it  devolves  upon  the  plaintiff  to  prove  malice, 
(p.  1078.) 

Grotophorst,  Evans  &  Thomas,  for  the  appellant. 

William  Ryan  and  D,  H.  Grady,  for  the  respondent. 

390  WINSLOW,  C,  J.  Slander.  The  complaint  contains 
two  causes  of  action.  The  first  alleges  that  the  defendant 
falsely  charged  in  the  presence  of  two  persons  named  that  one 
K.  had  had  sexual  intercourse  with  the  plaintiff  (a  girl  sixteen 
years  of  age),  and  the  second  alleged  that  the  defendant 
made  the  same  charge  on  another  occasion  by  telephone  to  one 
Tarnutzer.  The  defendant  by  answer  alleged  the  truth  of 
the  statements,  and  as  a  separate  defense  to  the  second  cause 
of  action  alleged  that  Tarnutzer  was  the  village  marshal  of 
the  village  of  Prairie  du  Sac,  and  that  he  (defendant),  having 
found  plaintiff  and  said  K,  in  bed  together  having  inter- 
course, telephoned  the  fact  to  said  Tarnutzer,  believing  him 
to  be  an  '^^i  officer  of  the'  law  authorized  to  make  arrests 
for  crime,  solely  for  the  purpose  of  procuring  the  arrest  of 
said  K.  and  without  malice  toward  the  plaintiff.  The  case 
was  tried  by  jury  and  a  general  verdict  for  the  plaintiff 
fixing  her  damages  at  five  hundred  dollars  was  returned. 
Upon  motion  the  court  set  aside  the  verdict  and  granted  a 
new  trial  on  the  ground  of  error  in  the  charge,  and  the  plain- 
tiff appeals  from  the  order. 
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The  trial  judge  granted  a  new  trial  because  he  thought  he 
had  given  an  erroneous  instruction  to  the  jury  with  regard 
to  the  defense  of  conditional  privilege.  He  charged  the  jury- 
that  in  order  to  find  for  the  defendant  on  the  ground  of  priv- 
ilege, they  must  be  "satisfied  by  the  preponderance  of  the 
evidence  that  the  defendant  spoke  to  Tarnutzer  in  good  faith, 
believing  him  to  be  a  constable  with  the  authority  and  charged 
with  the  duty  of  instituting  a  criminal  prosecution  and 
apprehending  persons  committing  crimes,  with  reasonable 
grounds  for  believing  the  man  K.  guilty  of  a  criminal  act  of 
sexual  intercourse,  and  believing  him  to  be  so  guilty,  and 
believing  said  statements  to  Tarnutzer  to  be  true,  for  the  sole 
purpose  of  having  a  criminal  prosecution  instituted  against 
K.  and  having  him  arrested  for  such  act."  The  particular 
clause  which  the  trial  court  thought  erroneous  is  the  clause 
which  requires  the  defendant  to  prove  that  he  had  reasonable 
grounds  for  believing  K.  guilty  in  addition  to  proving  that 
he  actually  did  believe  him  guilty. 

Upon  this  question  the  trial  judge's  second  thought  seems 
to  us  to  have  been  correct.  The  defense  of  qualified  or  con- 
ditional privilege  based  on  the  communication  of  the  facts 
regarding  a  supposed  crime  to  an  officer  of  the  law  merely 
from  a  sense  of  public  duty  and  without  malice  is  an  affirma- 
tive ^^^  defense,  which,  like  other  affirmative  defenses,  must 
be  proven  by  the  defendant  by  a  preponderance  of  the  evi- 
dence if  the  facts  do  not  appear  in  the  plaintiff's  case;  that  is, 
the  defendant  must  show  that  he  spoke  the  slanderous  words 
to  an  officer  of  the  law  charged  with  the  power  or  duty  to 
arrest  or  prosecute  (or  one  whom  he  honestly  believed  to  be 
such  officer)  in  good  faith,  believing  his  communication  to  be 
true  and  acting  simply  from  a  sense  of  public  duty.  As 
briefly  stated  by  Lord  Coleridge  in  Padmore  v.  Lawrence,  11 
Ad.  &  E.  380,  382:  "For  the  sake  of  public  justice,  charges 
and  communications  which  would  otherwise  be  slanderous 
are  protected  if  bona  fide  made  in  the  prosecution  of  an 
inquiry  into  a  suspected  crime." 

There  must  be  good  faith  belief  in  the  fact  that  a  crime 
has  been  committed  and  good  faith  belief  that  the  person  to 
whom  communication  is  made  is  a  proper  person  or  officer 
with  whom  the  information  should  be  lodged,  to  the  end  that 
justice  should  be  vindicated.  When  the  defendant  has  shown 
these  two  facts,  he  has  undoubtedly  lifted  the  burden  of  proof. 
He  has  then  shown  prima  facie  at  least  that  his  communica- 
tion was  made  in  the  course  of  duty,  from  a  sense  of  duty, 
and  with  an  honest  belief  in  its  truth.  He  is  not  required  to 
go  further  and  show  that  a  shrewder  man  would  have  dis- 
covered the  falsity  of  the  supposed  facts.  The  question  is: 
Did  he  honestly  believe  what  he  said  to  be  true?  Not 
whether  some  other  man  placed  as  he  was  would  have  believed 
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it:  Odgers  on  Libel  and  Slander,  4th  ed.,  p.  330.  His  belief 
must  of  course  be  founded  upon  some  information.  Mere 
reckless  statements,  or  statements  based  on  nothing  in  the 
way  of  information,  are  not  protected,  because  they  cannot 
be  said  to  have  been  made  in  good  faith;  but  statements  hon- 
estly believed  to  be  true,  based  upon  some  tangible  information 
and  made  from  an  honest  desire  to  promote  public  justice, 
and  made  to  the  proper  officer  or  one  honestly  supposed 
^^^  to  be  the  proper  officer,  are  protected,  though  some  more 
prudent  person  would  not  perhaps  have  believed  in  the  truth 
of  the  information  on  which  the  statement  is  based:  Clark  v. 
Molyneux,  L.  R.  3  Q.  B.  D.  237.  When  the  prima  facie  case 
of  privilege  has  been  thus  made  by  proof  that  the  com- 
munication was  made  in  the  course  of  public  duty,  from  a 
sense  of  public  duty,  and  with  an  honest  belief  in  its  truth, 
it  becomes  the  duty  of  the  plaintiff,  as  in  other  cases  of  com- 
munications conditionally  privileged,  to  prove  actual  malice 
by  some  facts  tending  to  prove  a  malicious  or  guilty  motive : 
Calkins  v.  Sumner,  13  Wis.  193,  80  Am.  Dec.  738 ;  Hemmens 
V.  Nelson,  138  N.  Y.  517,  34  N.  E.  342.  20  L.  R.  A.  440;  Dale 
V.  Harris,  109  Mass.  193 ;  8  Ency.  of  Ev.  220. 

It  is  argued  by  appellant  that  because  the  defendant's 
information  in  the  present  case  was  derived  only  from  things 
which  he  himself  saw  or  thought  he  saw,  and  because  the 
jury  have  found  by  their  verdict  that  the  supposed  crime 
was  not  in  fact  committed,  there  is  no  room  for  the  defendant 
to  claim  good  faith  belief  in  the  truth  of  his  communication; 
or,  in  other  words,  the  claim  is  that  he  must  have  known  the 
communication  to  be  false,  and  hence  that  it  could  not  be 
privileged,  and  no  error  in  the  instructions  upon  the  ques- 
tion of  privilege  can  be  prejudicial  in  the  least.  It  is  suffi- 
cient to  say  with  reference  to  this  claim  that  under  the  evi- 
dence in  the  case  we  regard  it  as  entirely  possible  that  the 
defendant  may  have  believed  that  the  charge  he  made  was 
true,  and  founded  such  belief  in  good  faith  on  certain  very 
compromising  facts  which,  upon  the  undisputed  evidence, 
came  within  his  vision,  and  yet  the  charge  may  not  have  been 
true.  It  is  not  deemed  edifying  or  necessary  to  spread  upon 
the  record  any  specific  or  detailed  statement  of  the  evidence 
to  which  we  refer. 

By  the  COURT.-  Order  affirmed. 


J-iistification  in  Slander  and  Libel  is  the  subject  of  a  note  to  Ruther- 
ford V.  Paddock,  91  Am.  St.  Rep.  285. 

As  to  What  Libelous  Statements  are  Privileged,  see  the  note  to  Holmes 
V.  Clisby,  104  Am.  St.  Rep.  110. 

As  to  What  Words  are  Libelous  Per  Se,  see  the  note  to  Nichols  v. 
Daily  Reporter  Co.,  116  Am.  St.  Rep.  802. 
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BARRON  COUNTY  v.  BECKWITH. 

[Ii2  Wis.  519,  124  N.  W.  1030.] 

NATURALIZATION  PEOCEEDINGS— Right  of  Clerk  of  Court 
to  Fees. — A  clerk  of  the  circuit  court  who,  in  accordance  with  statute, 
is  paid  a  fixed  salary  and  required  to  turn  over  to  the  county  treas- 
urer all  fees  and  emoluments  received  by  him  in  his  official  capacity, 
is  not  entitled  to  retain  fees  paid  him  for  services  rendered  in  natural- 
ization proceedings  under  the  United  States  statutes,  (pp.  1079, 
10S4.) 

Olin  &  Butler,  for  the  appellant. 
J.  W.  Soderberg,  for  the  respondent. 

^20  KERWIN,  J.  This  is  an  appeal  by  the  defendant  from 
a  judgment  against  him  for  the  sum  of  one  hundred  and 
sixty-five  dollars  and  fifty  cents.  The  question  involved  is 
the  right  of  the  clerks  of  the  circuit  courts  of  this  state,  who, 
pursuant  to  the  state  statute,  have  been  placed  upon  a  salary 
basis  of  compensation,  to  retain  fees  allowed  to  them  by  the 
federal  statutes  for  services  in  naturalization  proceedings. 
It  is  alleged  in  the  complaint  that  the  defendant  was  clerk 
of  the  circuit  court  of  Barron  county ;  that  the  county  board 
of  said  county,  pursuant  to  chapter  411,  Laws  of  1901,  which 
provides  for  a  change  from  the  fee  to  the  salary  system, 
adopted  in  1901  the  following  resolution : 

"Whereas,  chapter  411,  Laws  of  1901,  provides  for  a 
change  from  fees  to  salary  system  of  olficers  therein  named, 
therefore  be  it 

''Resolved,  in  accordance  therewith,  that  the  method  of 
compensating  the  clerk  of  circuit  court  for  his  services  shall 
be  a  salary  fixed  by  the  county  board,  which  shall  be  in  lieu 
of  all  fees,  per  diem,  and  compensation  for  services  rendered 
by  him  or  his  deputy,  and  that  all  such  fees,  per  diem,  and 
compensation  for  services  rendered  shall  be  turned  over  to 
the  county  treasurer  according  to  law." 

It  is  further  alleged  in  the  complaint  that  between  Jan- 
uary 1,  1907,  and  January  1,  1909,  the  defendant,  as  clerk, 
^-^  collected  as  fees  under  the  naturalization  laws  of  the 
United  States  the  sum  of  one  hundred  and  sixty-five  dollars 
and  fifty  cents,  which  sum  has  been  retained  by  him,  and 
which  he  has  failed  to  turn  over  to  the  treasurer  of  said 
county.  The  defendant  answered  admitting  certain  allega- 
tions of  the  complaint,  and  alleged  that  the  fees  received  by 
him  under  the  naturalization  laws  of  the  United  States  were 
not  included  in  such  fees  as  he  was  required  to  account  for 
and  turn  over  to  the  treasurer  of  the  county  under  the  reso- 
lution referred  to,  and  denied  any  indebtedness  to  the  county. 
The  ease  was  tried  by  the  court.  The  court  held  that  the  de- 
fendant was  liable  to  the  county  for  the  fees,  and  rendered 
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judgment  accordingly.  From  this  judgment  the  defendant 
appealed. 

The  defendant  was  clerk  of  the  circuit  court  for  Barron 
county  upon  a  salary  basis  under  the  provisions  of  chapter 
411,  Laws  of  1901,  and  a  resolution  of  the  county  board 
passed  in  pursuance  thereto  by  which  he  was  to  receive  for 
his  services  as  such  clerk  a  fixed  salary  in  lieu  of  all  fees, 
per  diem,  and  compensation  for  services  rendered  by  him  or 
his  deputy.  The  resolution  provided  that  all  such  fees,  per 
diem,  and  compensation  for  services  rendered  should  be 
turned  over  to  the  county  treasurer  according  to  law.  The 
amount  in  dispute  was  collected  by  the  defendant  as  fees 
under  the  naturalization  laws  of  the  United  States  and  which 
he  claims  the  right  to  retain.  The  manifest  purpose  of  the 
legislature,  as  indicated  in  chapter  411,  Laws  of  1901,  was  to 
make  the  salary  fixed  full  compensation  to  the  clerk  for  .all 
services  performed  by  him  as  such  clerk,  and  it  therefore 
provided  that  he  should  pay  to  the  county  treasurer  ' '  all  fees, 
^^^  per  diem,  and  other  emoluments  of  whatever  kind  re- 
ceived by  him,"  and  that  the  salary  of  clerks  and  deputies 
should  be  in  "lieu  of  all  fees,  per  diem,  and  compensation  for 
services  rendered." 

The  language  of  this  statute  is  about  as  broad  and  sweep- 
ing as  it  could  well  be,  and  would  seem  to  leave  no  doubt 
that  it  was  the  purpose  of  the  legislature  to  make  the  salary 
full  compensation  for  all  services  performed  by  the  clerk  as 
clerk  and  vest  the  county  with  all  moneys  earned  by  the  clerk 
in  his  capacity  of  clerk  of  the  circuit  court. 

But  it  is  argued  with  much  ability  by  counsel  for  appel- 
lant that  the  statute  only  contemplates  the  fee  system  under 
state  laws,  and  was  not  designed  to  cover,  and  does  not  cover, 
fees  earned  under  the  act  of  Congress  relating  to  naturaliza- 
tion. The  question  is  not  free  from  difficulty.  The  act  of 
Congress  was  passed  in  1906,  being  an  act  to  establish  a  uni- 
form rule  for  the  naturalization  of  aliens  throughout  the 
United  States,  and  providing  fees  to  be  charged  by  clerks  of 
courts  exercising  jurisdiction  in  naturalization  cases,  and 
further  providing  that  such  clerks  are  authorized  to  retain  a 
certain  portion  of  the  fees  received  and  pay  over  the  balance 
to  the  bureau  of  immigration  and  naturalization :  Act  59th 
Cong.,  June  29,  1906,  c.  3592,  sec.  13 ;  34  U.  S.  Stats,  at  Large, 
600  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  483). 

Before  the  passage  of  the  above  act  of  Congress,  the  state 
courts,  under  power  conferred  by  Congress,  naturalized  aliens, 
and  the  clerks  were  by  state  statute  allowed  certain  fees  for 
their  services:  Stats.  1898,  sec.  747.  Much  stress  is  placed 
by  counsel  for  appellant  upon  the  act  of  1906  as  a  uniform 
rule  of  naturalization  as. affecting  the  fees  of  clerks  of  cir- 
cuit courts  in  naturalization  proceedings  and  removing  them 
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from  the  fee  system  of  state  courts.     And  it  is  argued  that 
since  the  passage  of  said  act  of  Congress,  chapter  411    of 
Laws  of  1901  does  not  include  fees  in  naturalization  pro- 
ceedings.    This  argument  is  based  upon  the  exclusive  power 
^^^  of  Congress  on  the  subject  of  naturalization  and  the  par- 
ticular language  of  the  act,  and  further  that  the  resolution 
and  law  upon  which  the  plaintiff  rests  applies  only  to  fees 
provided  for  at  the  time  of  the  adoption  of  the  resolution, 
hence  do  not  cover  fees  provided  by  the  act  of  Congress  passed 
in  1906  and  subsequent  to  the  passage  of  the  resolution.     The 
argument  is  ingenious,  but  it  seems  to  us  that  the  statute 
was  intended  to  cover  all  fees  and  emoluments  coming  to  the 
clerk  in  his  official  capacity  while  holding  the  office  upon  the 
salary  basis.     We  think  it  cannot  be  successfully  maintained 
that  if  during  the  salary  term  the  legislature  of  the  state 
should  increase  the  fee  bill  under  the  fee  system  as  to  clerks 
of  courts,  the  clerks,  though  on  a  salary,  could  retain  in  ad- 
dition to  the  salary  the  extra  fees  provided  by  legislative 
enactment  after  the  salary  had  been  fixed.     No  reason  ap- 
pears why  the  same  rule  should  not  apply  to  the  change  in 
fees  by  Congress  after  the  adoption  of  the  resolution.     The 
fees  and  emoluments  to  be  turned  over  under  the  statute 
(Laws  1901,  c.  411)  are  such  as  have  been  received  by  such 
clerk,    and   he   is   required   to   make   a  sworn   statement   at 
the  end  of  each  quarter  of  all  fees,  per  diem,  and  emoluments 
collected  by  him,   and  file  it   with  the   county   clerk.     The 
clerk  therefore  takes  the  office  upon  the  salary  fixed,  and  must 
account  to  the  county  treasurer  for  all  fees  and  emoluments 
received  by  him  in  his  official  capacity  during  his  term.     The 
question  then  arises  whether  the  act  of  Congress  passed  after 
defendant  was  put  on  the  salary  basis  alters  the  situation. 
It  is  urged  that,  because  prior  to  1906  there  was  no  federal 
law  providing  fees  for  clerks  in  naturalization  proceedings, 
the  fees  in  question  could  not  have  been  contemplated  by  the 
legislature.     But  fees  were  then  prescribed  by  the  state  stat- 
ute (Stats.  1898,  sec.  747),  hence  some  fees  for  such  services 
must  have  been  in  contemplation.     The  fact  that  Congress 
had  exclusive  power  when  it  assumed  to  act,  and  that  the 
fees  prescribed  are  at  variance  with  the  fees  ^^**  fixed  by 
state  statute,  we  do  not  regard  significant  so  long  as  the  acts 
performed  by  the  clerk  were  official  in  the  discharge  of  his 
duty  as  clerk.     The  courts  of  the  state  designated  in  the  act 
have  power  to  naturaHze  aliens,  and  the  clerks  perform  ser- 
vices as  clerks  in  such  proceedings  and  receive  fees  as  clerks 
for  such  services,  and,  whether  such  fees  are  fixed  by  act  of 
Congress  or  by  state  law,  tliey  are  fees  or  emoluments  of  the 
office  within  the  meaning  of  chapter  411,  Laws  of  1901.     Even 
if  it  be  true,  as  contended  by  counsel  for  appellant,  that  tJie 
power  of  Congress  is  exclusive  (State  v.  Libby,  47  Wash.  481, 
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92  Pac,  350),  and  that  the  state  law  is  superseded  as  to 
amount  of  fees,  the  fees  are  nevertheless  emoluments  of  the 
office  of  clerk  within  the  meaning  of  the  state  law. 

It  is  further  argued  that  the  words  of  the  act  of  Congress 
that  the  clerks  are  "authorized"  and  "permitted  to  retain 
one-half  of  the  fees"  involve  the  granting  of  a  privilege  to 
hold  the  fees  as  their  own.  We  think  the  words  used  in  this 
connection  have  reference  solely  to  the  adjustment  under  the 
act  of  Congress  between  the  clerks  and  the  bureau.  Clearly, 
they  cannot  be  held  to  authorize  or  permit  the  clerks  on  salary 
basis  to  hold  them  as  against  the  counties,  if  they  are  fees 
or  emoluments  which  belong  to  the  counties.  So  we  come 
back  to  the  proposition  whether  they  are  or  are  not. 

It  is  insisted  that  such  services  are  performed  in  a  non- 
official  capacity,  therefore  belong  to  the  clerks  exclusively,  and 
are  not  covered  by  the  state  law  or  the  resolution  requiring 
fees  and  emoluments  received  by  clerks  in  their  official  ca- 
pacity to  be  turned  over  to  the  county.  And  it  is  argued 
that  clerks  would  not  be  obliged  to  turn  over  money  earned 
in  work  purely  nonofficial,  as,  for  example,  time  not  re- 
quired in  discharge  of  official  duty  spent  in  bookkeeping. 
This  might  be  admitted,  but  it  does  not  reach  the  question, 
because  in  the  case  before  us  the  services  were  strictly  offi- 
cial. The  naturalization  proceedings  are  proceedings  in 
^^^  court,  and  the  clerk  in  the  performance  of  services  therein 
acts  in  his  official  capacity  as  clerk  of  the  court.  The  act  of 
Congress  purports  to  confer  jurisdiction  to  naturalize  aliens 
on  "all  courts  of  record  in  any  state."  And  the  courts  of 
record  in  this  state  have  uniformly  from  an  early  day  as- 
sumed such  jurisdiction,  and  the  clerks  of  the  circuit  courts 
have  acted  in  their  official  capacity  in  such  proceedings  be- 
fore and  since  the  act  of  Congress".  That  the  circuit  courts 
of  the  state  have  jurisdiction  to  naturalize  aliens  is  beyond 
question.  This  is  not  denied  by  counsel  for  appellant,  but  it 
is  argued  that  the  jurisdiction  is  limited  or  quasi  judicial  in 
its  nature,  and  that  Congress  might  designate  the  board  of 
aldermen  of  cities  to  determine  the  requisite  facts  to  en- 
title to  citizenship  under  the  conditions  prescribed  by  law. 
Whether  Congress  could  have  conferred  the  power  on  other 
bodies  than  courts  of  record  we  need  not  determine.  It  is 
sufficient  that  it  has  authorized  courts  to  perform  the  func- 
tion and  provided  the  fees  to  be  received  by  clerks  for  the 
performance  of  their  duties  as  clerks  of  courts  in  that  re- 
gard. The  courts,  having  assumed  to  act,  have  the  right  to 
do  so  in  the  absence  of  any  law  of  the  state  prohibiting  such 
action:  Prigg  v.  Pennsylvania,  16  Pet.  539,  10  L.  ed.  1060; 
In  re  Stephens,  4  Gray,"559;  Levin  v.  United  States,  128  Fed. 
826,  63  C.  C.  A.  476. 
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We  shall  briefly  refer  to  some  of  the  principal  authorities 
relied  upon  by  appellant's  counsel.  In  United  States  v.  Hill, 
120  U.  S.  169,  7  Sup.  Ct.  Rep.  510,  30  L.  ed.  627,  under  an 
act  of  Congress  providing  in  effect  that  the  clerk  shall  not 
be  allowed  to  retain  of  the  fees  and  emoluments  of  his  office 
for  his  personal  compensation  over  expenses,  including  clerk 
hire,  to  be  audited  and  allowed  by  the  proper  officer,  a  sura 
exceeding  three  thousand  five  hundred  dollars,  and  that  the 
accounts  should  be  examined  and  certified  by  the  judge  and 
be  subject  to  revision  by  the  accounting  officers,  it  appeared 
in  the  case  that  for  a  great  number  of  years  naturalization 
fees  had  not  been  included  in  such  fees  in  the  clerk's  return. 
All  the  facts  were  known  to  the  judge  who  ^^*^  passed  on  the 
accounts  and  the  general  custom  was  acquiesced  in  for  a  long 
period  of  time.  Under  the  act  of  Congress  there  was  no  fee 
provided  for  in  naturalization  proceedings,  but  a  fee  of  three 
dollars  was  by  custom  charged  by  the  clerks,  and  the  court 
made  rules  respecting  naturalization  proceedings  and  the  ser- 
vices. At  page  179  (7  Sup.  Ct.  Rep.  515,  30  L.  ed.  631),  the 
court  said:  "It  is  for  services  rendered  under  these  rules,  and 
as  a  special  officer  of  the  court,  and  not  as  clerk,  that  these 
fees  have  been  permitted.  They  were  not  duties  pertaining 
to  the  office  of  clerk.  They  could  as  well  have  been  performed 
by  any  other  person  designated  by  the  court  for  the  purpose ; 
as  by  the  district  attorney,  or  a  commissioner  of  the  circuit 
court,  or  an  attorney,  or  any  suitable  person  not  an  officer 
of  the  court." 

In  United  States  v.  McMillan,  165  U.  S.  540,  17  Sup.  Ct. 
Rep.  395,  41  L.  ed.  805,  the  court  followed  the  decision  in 
United  States  v.  Hill,  120  U.  S.  169,  7  Sup.  Ct.  Rep.  510,  30 
L.  ed.  627.  In  United  States  v.  Brindle,  110  U.  S.  688,  4  Sup. 
Ct.  Rep.  180,  28  L.  ed.  286,  Brindle  held  a  public  office  upon 
a  salary,  and  the  act  of  Congress  prohibited  receiving  com- 
pensation for  discharging  the  duties  of  any  other  office.  He 
was  appointed  to  perform  a  service  in  no  way  connected  with 
the  office  he  held,  and  which  was  not  an  office  known  to  the 
law,  and  it  was  held  that  the  service  had  "no  affinity  or  con- 
nection, either  in  its  character  or  by  law  or  usage,  with  the 
line  of  his  official  duty."  Mechem  on  Public  Officers,  sec- 
tion 863,  lays  down  the  general  rule  that  one  holding  an  office 
is  not  rendered  legally  incompetent  to  discharge  duties  clearly 
extra-official,  outside  of  the  scope  of  his  official  duty.  In 
Evans  v.  Trenton,  24  N.  J.  L.  764,  the  treasurer  of  the  city 
of  Trenton  performed  services  not  part  of  the  duties  of  his 
office,  and  it  was  held  that  he  was  entitled  to  compensation 
therefor  in  addition  to  his  salary  as  treasurer.  In  Leaven- 
worth Co.  V.  Brewer,  9  Kan.  370,  it  was  held  that  a  county 
attorney  is  not  bound  to  go  beyond  his  county  to  do  business 
for  the'  county,  and  if  he  does,  he  is  entitled  to  reasonable 
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compensation  therefor  in  addition  to  his  ^"'  salary.  This 
was  substantially  ruled  by  this  court  in  Eagle  River  v.  Oneida 
Co.,  86  Wis.  266,  56  N.  W.  644,  relied  upon  by  appellant.  In 
Mayor  v.  Muzzy,  33  Mich.  61,  20  Am.  Rep.  670,  it  was  held 
that  one  who  was  mayor  and  councilman  of  a  city  and  an  at- 
torney at  law  could  act  for  the  city  and  defend  a  suit  against 
it  and  recover  the  value  of  his  services.  In  Kollock  v.  Dodge, 
105  Wis.  187,  80  N.  W.  608,  the  points  involved  mainly  were 
the  scope  of  legislative  power  delegated  to  the  city  council, 
and  that  under  the  delegated  power  the  council  determined 
that  the  services  of  the  officer  in  question  were  not  official, 
and  that  this  was  not  an  unwarranted  exercise  of  power. 

We  have  found  this  case  by  no  means  easy  of  solution. 
Some  cogent  reasons  have  been  presented  by  counsel  for  ap- 
pellant in  support  of  their  contentions.  However,  after  a 
careful  examination  of  the  case,  the  court  have  reached  the 
conclusion  that  the  judgment  below  should  be  affirmed. 

By  the  COURT.     The  judgment  below  is  affirmed. 


A  Person  Who  Accepts  an  Office  With  a  Fixed  Salary  ia  bound  to  per- 
form the  duties  of  the  office  for  the  salary  and  cannot  legally  claim 
additional  compensation  for  the  discharge  of  those  duties,  even  though 
the  salary  be  very  inadequate:  Johnson  v.  Black,  103  Va.  477,  106 
Am.  St.  Eep.  890.  An  officer  whose  fees  are  regulated  by  statute  can 
charge  fees  for  those  services  only  to  which  compensation  is  by  law 
affixed,  and  if  a  service  for  the  benefit  of  the  public  is  required,  and 
no  provision  for  payment  therefor  is  made,  it.  must  be  regarded  as 
gratuitous,  and  no  claim  for  compensation  can  be  enforced:  Jones  v. 
Commissioners  of  Lucas  County,  57  Ohio  St.  189,  €3  Am.  St.  Eep.  710. 


MENSFORTH  v.  CHICAGO  BRASS  COMPANY. 

[142  Wis.  546,  126  N.  W.  41,  512.] 

RELEASE  —  Personal  Injuries  —  Validity. — Where  a  release 
from  liability  for  personal  injuries  is  signed  by  the  injured  person 
while  suffering  pain,  unable  to  sit  up,  and  not  in  a  condition  to  read 
or  understand  the  paper  when  read,  the  release  being  presented  by 
an  officer  of  the  corporation  responsible  for  the  injury,  who  is  accom- 
panied by  a  friend  of  the  injured  man  to  aid  in  getting  his  signature, 
and  who  represents  that  there  is  no  liability  on  the  part  of  the  cor- 
poration and  that  the  small  sum  given  him  is  a  mere  gratuity,  the 
validity  of  the  release  is  a  question  for  the  jury.     (pp.  1086,  1088.) 

RELEASE — Personal  Injuries — Ratification. — There  can  be  no 
affirmance  or  ratification  of  a  release  of  a  claim  for  personal  injuries 
without  full  knowledge  of  the  facts,     (p.  1087.) 

RELEASE — Personal  Injuries — Ratification. — There  cannot  be 
a  release  of  a  cause  of  action  for  personal  injuries  without  unequivo- 
cal acts  showing  expressly  or  by  necessary  implication  an  intention 
to  release,     (p.  1087.) 
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RELEASE — Ratification  by  Receiving  Money. — The  receipt  of 
money  by  an  injured  person  after  signing  a  release  of  his  claim  for 
damages  is  not  an  affirmance  of  the  release,  unless  the  money  is  paid 
in  satisfaction  of  his  cause  of  action,  or  received  after  he  knows,  or 
ought  to  know,  that  he  had  a  cause  of  action,  and  that  the  money  was 
paid  in  satisfaction  of  it.     (p.  1087.) 

RELEASE — Personal  Injuries — Fraud  in  Obtaining  Release. — 
To  obtain  a  release  for  a  nominal  sum  from  an  injured  person  when 
he  is  in  such  a  condition  that  he  does  not  understand  the  paper,  rep- 
resenting to  him  that  he  has  no  claim  for  damages,  when  the  person 
making  the  representation  knows,  or  ought  to  know,  that  such  claim 
exists,  is  constructive,  if  not  actual,  fraud,     (p.  1088.) 

RELEASE — Rescission — Return  of  Consideration. — One  having 
a  claim  for  personal  injuries  is  not  required  to  return  money  received 
from  the  defendant  before  he  commences  his  action,  if  the  payment 
was  not  understood  by  either  party  to  be  in  settlement  of  the  lia- 
bility,    (p.  1088.) 

Calvin  Stewart  and  Wallace  Ingalls,  for  the  appellant. 

Harper  &  McMynn  and  Peter  Fisher,  for  the  respondent. 

^*''  KERWIN,  J.  This  action  was  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  plaintiff  in  consequence  of  the  defendant's  negligence. 
The  plaintiff  was  engaged  with  several  others  in  erecting  a 
factory  building  for  the  defendant,  and  while  so  engaged  one 
of  the  walls  fell  and  seriously  injured  the  plaintiff.  It  is 
alleged  that  the  ^'*^  wall  fell  through  the  defendant's  negli- 
gence, and  that  the  defendant  is  liable  to  the  plaintiff  for  the 
damages  sustained.  Defendant  denies  negligence,  and,  among 
other  defenses,  sets  up  that  on  the  twelfth  daj^  of  October, 
1907,  thC'  plaintiff,  for  a  good  and  valuable  consideration,  did 
acknowledge  full  satisfaction  and  discharge  of  all  claims  in 
respect  to  all  injuries  or  injurious  results  arising  from  the 
facts  alleged  in  the  complaint  as  constituting  the  plaintiff's 
cause  of  action.  The  plaintiff  put  in  his  proof  and  rested, 
and  thereupon  it  was  stipulated  that  the  issue  of  release  and 
satisfaction  set  up  in  the  answer  be  first  tried,  and  upon  that 
issue  the  defendant  put  in  evidence  a  written  paper  purport- 
ing to  be  a:  satisfaction  and  discharge  of  all  claims  accruing  or 
t«  accrue  on  account  of  injuries  sustained  at  the  time  and 
I)lace  alleged  in  the  complaint.  Considerable  evidence  was 
put  in  on  both  sides  respecting  this  alleged  release  and  as  to 
whether  or  not  it  barred  the  plaintiff's  cause  of  action.  At 
the  close  of  the  evidence  on  this  issue  the  court  directed  that 
the  complaint  be  dismissed  on  the  ground  that,  while  it  was 
^  jury  question  whether  the  release  was  valid  and  a  bar  to  the 
plaintiff's  cause  of  action  at  the  time  of  its  execution,  the  evi- 
dence as  to  the  acts  and  conduct  of  the  plaintiff  thereafter 
and  down  to  about  the  time  of  the  commencement  of  this 
action  showed  conclusively  that  after  the  execution  of  the  al- 
leged release  plaintiff  knew  the  nature  thereof  and  that  it  was 
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a  settlement,  and  affirmed  it,  and  therefore  the  evidence  estab- 
lished, as  a  matter  of  law,  that  the  release  barred  the  plain- 
tiff's action.  A  verdict  was  directed  for  the  defendant  and 
judgment  dismissing  the  complaint  entered,  from  which  this 
appeal  was  taken. 

549  ^}^g  questions  involved  are  w^hether  the  writing  signed 
by  the  plaintiff  was,  when  signed,  a  valid  discharge  of  his 
cause  of  action  set  up  in  the  complaint,  or  whether,  if  not 
such  w^hen  signed,  it  became  so  by  the  subsequent  acts  and 
conduct  of  plaintiff.  The  court  below"  held  that  it  w^as  a  ques- 
tion for  the  jury  whether  the  release  when  executed  discharged 
and  satisfied  the  plaintiff's  claim,  but  that  the  evidence  estab- 
lished, as  matter  of  law,  that  the  plaintiff,  after  the  signing  of 
the  release,  affirmed  it,  and  thereby  made  it  a  valid  release 
and  satisfaction  of  his  cause  of  action,  and  directed  a  verdict 
for  the  defendant. 

The  release  in  question  purports  on  its  face  to  satisfy  and 
discharge  all  claims  for  damages  growing  out  of  the  accident, 
and  was  signed  at  the  hospital  ten  days  after  the  injuries  were 
received  and  while  the  plaintiff  was  in  bed  suffering  pain. 
The  evidence  tends  to  show  that  he  had  to  be  propped  or  held 
up  in  bed  while  he  signed,  and  that  he  had  no  glasses  and 
could  not  read  the  paper  without  them,  and  was  deaf,  and 
when  the  paper  was  read  by  the  officer  of  the  defendant  he 
heard  only  a  few  words  of  it,  and  that  the  whole  thing  seemed 
to  him  like  a  flash  in  a  dream;  that  defendant's  officer  who 
procured  the  release  represented  to  plaintiff'  before  he  signed 
that  they  had  looked  into  the  case  and  were  not  to  blame  for 
the  falling  of  the  wall,  and  that  it  w^as  an  accident,  .but  that 
they  would  still  keep  him,  pay  expenses  and  doctor's  bill  and 
a  few  dollars  to  reimburse  him.  Plaintiff  testified  that  he 
caught  a  few  words  when  the  paper  was  being  read  to  him, 
and  said,  "But  after  that  I  dwindled  down,"  and  that  he  did 
not  know  what  he  was  signing,  and  did  not  know  that  the 
paper  he  signed  contained  a  release  of  his  damages  against 
the  defendant,  if  he  had  any.  No  inquiry  was  made  at  the 
time  of  signing  the  release  as  to  the  extent  of  the  injuries,  and 
there  is  ^•''^  nothing  in  the  evidence  going  to  show  that  the 
defendant  then  considered  that  there  was  any  liability  and 
represented  to  plaintiff  that  there  was  not,  and  that  the  settle- 
ment was  not  based  on  compensation  for  the  injuries,  but  that 
what  it  was  doing  for  plaintiff  was  a  mere  gratuity,  except 
from  what  appeared  upon  the  face  of  the  instrument  signed 
by  the  plaintiff'.  Tlie  plaintiff  was  earning,  when  injured, 
about  one  hundred  dollars  per  month,  and  was  sixteen  weeks 
in  the  hospital  after  the  injury.  He  received  after  signing 
the  receipt  one  hundred  dollars  in  three  installments,  and 
nothing  was  said  when  the  money  was  paid  to  him  as  to  what 
it  was  for.    Without  further  detailing  the  evidence  the  court 
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is  of  opinion  that  the  question  of  the  validity  of  the  release 
as  a  bar  to  the  cause  of  action  set  up  in  the  cora])lnint  was  for 
the  jurv:  Lusted  v.  Chicago  &  N.  ^Y.  R.  Co.,  71  Wis.  391.  36 
N.  W.  857 ;  Sehultz  v.  Chicago  &  N.  W.  R.  Co..  44  Wis.  638 ; 
Union  Pac.  R.  Co.  v.  Harris,  158  U.  S.  326,  15  Sup.  Ct.  Rep. 
843,  39  L.  ed.  1003 ;  Smith  v.  Occidental  &  0.  S.  Co.,  99  Cal. 
462,  34  Pac.  84;  Bussian  v.  Milwaukee  etc.  R.  Co..  56  Wis. 
325,  14  N.  W.  542 ;  Atchison  etc.  R.  Co.  v.  Cunningham,  59 
Kan.  722,  54  Pac.  1055. 

A  valid  release  in  writing  sufficient  to  bar  the  plaintiff's 
claim  not  having  been  established  as  a  matter  of  law,  it  be- 
comes necessary  to  determine  whether  the  evidence  on  affirm- 
ance or  ratification  justified  the  court  in  directing  a  verdict 
for  the  defendant.  The  evidence,  as  well  as  the  legal  infer- 
ences to  be  drawn  therefrom,  as  to  whether  there  was  a  release 
of  the  plaintiff's  cause  of  action  is  conflicting.  The  plaintiff 
never  saw  the  release  after  it  was  signed  until  it  was  produced 
upon  the  trial  of  this  action ;  nor  did  he  have  any  definite 
knowledge  that  a  cause  of  action  existed  in  his  favor  against 
the  defendant  until  shortly  before  he  commenced  this  action. 
True,  there  is  some  evidence  that  several  months  after  the 
release  was  signed  he  was  informed  that  he  had  jeopardized 
his  case  by  signing  the  release.  ^^^  But  the  evidence  is  vague 
and  indefinite,  and  not  sufficient  to  inform  him  that  he  in  fact 
had  a  cause  of  action  or  the  nature  of  the  release  he  had 
signed,  or  warrant  him  in  beginning  suit  until  he  was  finally 
informed  about  the  defective  construction  of  the  wall  by  one 
Johnson,  who  was  also  injured,  and  that  he  then  advised  his 
attorney  to  bring  this  action.  There  could  be  no  affirmance 
or  ratification  of  the  release  without  full  knowledge  of  its 
terms.  Nor  could  there  be  a  release  of  the  cause  of  action 
w'ithout  unequivocal  acts  of  plaintiff'  showing  expressly  or  by 
necessary  implication  that  he  intended  to  release.  And  there 
can  be  no  ratification  or  affirmance  unless  plaintiff  knew,  or 
ought  to  have  known,  all  the  facts  and  circumstances  attend- 
ing the  act  to  be  ratified:  McDermott  v.  Jackson,  97  AVis.  64, 
72  N.  W.  375;  Herring  v.  Skaggs,  73  Ala.  446;  Pfeiff'er  v. 
Marshall,  136  Wis.  51,  116  N.  W.  871.  Ratification  presumes 
the  existence  of  knowledge  of  all  the  facts,  and  one  not  in- 
formed of  the  whole  transaction  is  not  in  a  position  to  ratify 
the  same:  King  v.  IMackellar,  109  N.  Y.  215,  16  N.  E.  201. 
Nor  was  the  receipt  of  the  one  hundred  dollars  an  affirmance 
of  the  release  unless  paid  in  satisfaction  of  the  plaintiff" 's 
cause  of  action,  or  received  after  he  knew,  or  ought  to  have 
known,  that  he  had  a  cause  of  action  and  that  the  money  was 
paid  in  satisfaction  of  it.  There  is  evidence  that  the  defend- 
ant did  nothing  but  what  it  off'ered  to  do  on  the  theory  that 
plaintiff  had  no  cause  of  action  against  it,  and  that  the  one 
hundred  dollars  was  paid  long  before  plaintiff  received  the 
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information  from  Johnson  which  induced  him  to  bring  the 
action. 

The  transaction  involved  in  procuring  the  release  on  its  face 
bears  the  impress  of  unfairness.  The  plaintiff  was  in  the 
hospital  only  ten  days  when  the  release  was  procured,  and 
remained  there  fourteen  or  fifteen  weeks  thereafter.  When 
he  signed  the  paper  he  was  suffering  pain  and  was  unable 
to  sit  up,  and  not  in  condition  to  carefully  consider  his 
552  rights  in  the  matter.  A  friend  of  his  accompanied  the 
officer  of  defendant  to  aid  in  getting  the  release  signed.  No 
inquiry  was  made  as  to  the  extent  of  the  injuries  and  no  pre- 
tense to  settle  for  them,  but,  on  the  contrary,  the  officer  of 
the  defendant  represented  to  plaintiff  that  he  had  no  claim 
for  damages.  Such  practice  was  a  fraud,  constructive  if  not 
actual,  upon  the  plaintiff,  if  he  did  in  fact  have  a  cause  of 
action  and  the  defendant  knew,  or  ought  to  have  known,  that 
such  claim  for  damages  existed:  Lusted  v.  Chicago  &  N.  W. 
R.  Co.,  71  Wis.  391,  36  N.  W.  857.  In  Atchison  etc.  R.  Co. 
V.  Cunningham,  59  Kan.  722,  54  Pac.  1055,  the  court  in  re- 
ferring to  such  a  settlement  said:  "Where  such  unseemly 
haste  is  made  in  obtaining  settlements  with  parties  who  have 
sustained  such  serious  injuries,  and  where  the  amount  paid  is 
so  trifling  and  utterly  disproportionate  to  any  just  compensa- 
tion, it  seems  like  wasting  time  to  nicely  discuss  questions  of 
evidence  bearing  on  the  plaintiff's  capacity  to  transact  busi- 
ness. ' ' 

It  cannot  be  said  that  the  case  before  us  comes  within  the 
class  where  negligence  in  signing  a  paper  prevents  the  party 
from  afterward  questioning  its  contents.  Here  the  plaintiff's 
condition  at  the  time,  the  fact  that  his  friend  and  colaborer 
accompanied  the  officer  of  the  defendant,  and  who  doubtless 
was  brought  because  of  his  intimacy  with  and  influence  upon 
plaintiff,  the  assurance  by  his  friend  as  well  as  by  the  officer 
of  the  defendant  that  he  had  no  claim  against  the  defendant, 
together  with  all  the  circumstances  of  the  ease,  made  it  a  jury 
question  whether  he  was  guilty  of  negligence  in  signing  the 
release  without  knowledge  of  its  contents :  Lusted  v.  Chicago 
&  N.  W.  R.  Co.,  71  Wis.  391,  36  N.  W.  857 ;  Griffiths  v.  Kel- 
logg, 39  Wis.  290.  Nor  was  it  necessary  to  return  the  one 
hundred  dollars  received  before  commencement  of  action. 
There  is  an  abundance  of  authority  to  the  effect  that,  where 
the  payment  was  not  understood  by  either  party  to  be  in 
'^'^  settlement  of  a  disputed  liability,  a  return  or  tender  of 
return  of  the  money  is  not  necessary:  Illinois  Cent.  R.  Co. 
V.  Edmonds  (Ky.),  Ill  S.  W.  331;  Continental  T.  Co.  v. 
Knoop  (Ky.),  71  S.  W.  3;  St.  Louis  etc.  R.  Co.  v.  Brown,  73 
Ark.  42,  83  S.  W.  332 ,  3  Ann.  Cas.  573 ;  Ingram  v.  Chicago 
etc.  R.  Co.  (Ky.),  89  S.  W.  541;  O'Brien  v.  Chicago  etc.  R. 
Co.,  89  Iowa,  644,  57  N.  W.  425. 
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Counsel  for  defendant  relies  upon  Steffen  v.  Supreme  As- 
sembly, 130  Wis.  485,  110  N.  W.  401 ;  Kowalke  v.  Milwaukee 
E.  K.  &  L.  Co.,  103  Wis.  472,  74  Am.  St.  Rep.  877,  79  N.  W. 
762 ;  Schief elbein  v.  Fidelity  &  C.  Co.,  139  Wis.  612,  120  N. 
W.  398 ;  E.  Bement  &  Sons  v.  La  Dow,  66  Fed.  185 ;  and  1 
Beach  on  Modern  Law  of  Contracts,  sec.  821, 

In  Steffen  v.  Supreme  Assembly,  130  Wis.  485,  110  N.  W. 
401,  while  the  rule  is  laid  down  that  in  order  to  impeach  a 
written  agreement  on  the  ground  of  fraud  or  mistake,  the 
evidence  must  be  clear  and  convincing  beyond  reasonable  con- 
troversy, the  court,  further  referring  to  the  fact  that  the 
paper  and  the  testimony  offered  show  that  plaintiff  deliber- 
ately and  with  full  understanding  entered  into  an  agreement 
to  settle  her  claim  for  one  hundred  dollars,  holds  that  this  is 
not  enough  to  warrant  a  directed  verdict  if  the  plaintiff's 
evidence,  "standing  alone  and  undisputed,  can,  with  reason, 
be  deemed  sufficient  to  prove  with  the  requisite  clearness  and 
conclusiveness  that  her  signature  to  the  writing  was  induced 
by  fraud  or  mistake":  See,  also,  the  late  case  of  Lepley  v. 
Anderson,  142  Wis.  668,  125  N.  W.  433. 

Kowalke  v.  Milwaukee  E.  R.  &  L.  Co.,  103  Wis.  472,  74 
Am.  St.  Rep.  877,  79  N.  W.  762,  involves  a  full  discussion 
of  what  are  and  what  are  not  covered  by  settlements,  though 
not  definitely  known  at  the  time  of  settlement ;  in  other  words, 
what  ignorance  of  fact  concerning  extrinsic  matters  is  suffi- 
cient, if  at  all,  to  warrant  setting  aside  a  settlement  where 
the  subject  matter  of  the  cause  of  action  is  the  basis  of  settle- 
ment. In  that  case  the  parties  intended  ^^^  to  settle  the 
cause  of  action.  At  page  480  of  103  Wis.  (77  Am.  St.  Rep. 
882,  79  N.  W.  765)  the  court  said:  ''The  question  in  each 
such  case  is :  Did  the  minds  of  the  parties  meet  upon  the  un- 
derstanding of  the  payment  and  acceptance  of  something  in 
full  settlement  of  defendant's  liability?  If  they  did,  with- 
out fraud  or  unfair  conduct  on  either  side,  the  contract  must 
stand,  although  subsequent  events  may  show  that  either  party 
made  a  bad  bargain,  because  of  a  wrong  estimate  of  the  dam- 
ages which  would  accrue. ' ' 

This  language  is  quoted  with  approval  in  the  late  case  of 
Schiefelbein  v.  Fidelity  &  C.  Co.,  139  Wis.  612,  120  N.  W. 
398.  In  the  instant  case  it  was  a  jury  question  whether  the 
plaintiff  intended  or  considered  at  all  settlement  of  the  cause 
of  action  sued  upon. 

E.  Bement  &  Sons  v.  La  Dow,  66  Fed.  185,  is  a  case  which 
involved  a  contract  alleged  to  have  been  induced  by  fraudu- 
lent representations,  and  it  was  held  that  there  was  no  evi- 
dence of  fraudulent  representations,  and,  moreover,  that  there 
was  ratification  with  full  knowledge  of  the  facts  and  also 
profits  realized  by  the  party  under  the  contract  who  sought 
to  avoid  it. 

Am.  St.  Rep.,  Vol.  135—69 
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None  of  the  authorities  cited  by  defendant  are  controlling 
against  the  plaintiff  here.  The  court  is  of  opinion  that 
whether  plaintiff  should  be  bound  by  the  release,  or  ratified 
and  aflfirmed  it,  were  jury  questions.  At  the  close  of  plain- 
tiff's evidence  defendant  moved  for  a  nonsuit,  which  was 
overruled  without  argument,  and,  as  appears  from  the  record, 
with  the  observation  by  the  trial  judge  that  the  question 
could  be  taken  up  later.  But  as  the  court  held  that  sufficient 
proof  of  release  was  made,  as  matter  of  law,  it  became  un- 
necessary to  further  consider  the  merits  of  the  motion  for 
nonsuit,  and  it  was  not  done;  nor  w^ere  the  merits  of  the 
motion  argued  here.  We  therefore  desire  to  say  in  closing 
that  this  court  does  not  decide  whether  the  motion  for  nonsuit 
should  have  been  granted,  and  the  decision  here  is  ^^^  with- 
out prejudice  to  defendant's  right  to  litigate  that  question 
upon  another  trial. 

By  the  COURT.  The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Timlin,  J.,  dissents. 

The  following  opinion  was  filed  May  24,  1910 : 

WINSLOW,  C.  J.,  Concurring.  While  I  agree  that  it  was 
not  necessary  for  the  plaintiff  to  return,  or  offer  to  return,  the 
money  received  by  him  from  the  defendant  in  order  to  en- 
title him  to  maintain  his  action,  I  do  not  agree  with  the 
grounds  stated  for  the  ruling,  namely,  that  "where  the  pay- 
ment was  not  understood  by  either  party  to  be  in  settlement 
of  a  disputed  liability,  a  return  or  tender  of  the  return  of  the 
money  is  not  necessary."  Of  course  this  is  true  as  an  ab- 
stract proposition,  and  it  would  apply  to  this  case  if  the  tes- 
timony were  undisputed  to  that  effect ;  but  it  is  not.  On  the 
contrary,  the  testimony  of  the  defendant's  witness.  Shearer 
and  Cox,  is  positive  to  the  effect  that  Shearer  offered  to  pay 
the  plaintiff's  medical  expenses,  hospital  bills,  and  one  hun- 
dred dollars  in  cash  if  he  (plaintiff)  "would  sign  an  agree- 
ment releasing  us  from  liability,"  and  that  the  plaintiff 
understood  the  proposition,  discussed  it,  read  the  duplicate  re- 
leases, and  finally  signed  them  with  full  understanding  that 
the  transaction  was  a  settlement  of  any  claim  that  he  might 
have,  just  as  the  written  release  describes  it  to  be.  From 
start  to  finish,  the  defendant's  officers,  while  denying  liability, 
have  maintained  that  this  transaction  was  a  complete  settle- 
ment of  any  claim  which  the  plaintiff  had  or  thought  he  had 
arising  out  of  the  accident.  So  it  seems  entirely  clear  to  me 
that  this  is  not  a  case  where  it  can  be  said  that  the  evidence 
shows  as  matter  of  law  that  the  "payment  was  not  understood 
by  either  party  to  be  in  settlement  of  a  disputed  liability. '  * 
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^^^  But  the  plaintiff  claimed,  and  testified  to  the  effect,  that 
he  was  in  bed  and  partially  unconscious  from  the  effects  of 
his  injury  when  the  release  was  presented  to  him;  that  he 
was  in  a  dazed  condition ;  that  he  did  not  know  what  was  in 
the  release,  did  not  hear  it  read,  and  did  not  and  could  not 
read  it  himself,  and  did  not  know  what  he  was  sii^ning ;  that 
nothing  was  said  to  him  about  settlement  of  his  claim  for 
damages,  but  that  he  was  simply  told  that  the  company  would 
pay  his  doctors'  bills  and  give  him  a  few  dollars  to  reimburse 
him.  If  the  jury  believed  these  statements,  and  believed  that 
he  was  not  negligent  in  failing  to  ascertain  the  character  of 
his  release,  then  it  would  not  be  necessary  for  the  plaintiff  to 
return  the  money  received  in  order  to  maintain  his  action, 
for  the  plain  reason  that  the  defendant  could  not  now  be 
heard  to  say  that  the  money  was  paid  in  settlement  of  the  lia- 
bility for  the  accident,  if  it  be  a  fact  that  the  plaintiff  with- 
out negligence  took  the  money  under  the  honest  belief  that  it 
was  merely  a  gratuity,  and  such  belief  was  induced  either  by 
the  actual  fraud  of  the  defendant  or  by  lack  of  proper  ex- 
planation of  the  true  character  of  the  release. 

BARNES,  J.     I  concur  in  the  views  of  the  chief  justice. 


^5  to  the  Validity  and  Effect  of  a  Belease  of  a  Claim  for  personal  in- 
juries when  procured  by  deception  or  misrepresentation,  see  Indiana 
etc.  Ey.  Co.  v.  Fowler,  201  111.  152,  94  Am.  St.  Kep.  158;  Chicaffo  etc. 
E.  E.  Co.  V.  Curtis,  51  Neb.  442,  66  Am.  St.  Eep.  456;  Kane  v.  Chester 
Traction  Co.,  186  Pa.  145,  65  Am.  St.  Eep.  846;  Bliss  v.  New  York 
etc.  E.  E.  Co.,  160  Mass.  447,  39  Am.  St.  Eep.  504.  As  to  the  effect 
of  ignorance  of  the  facts,  or  of  contents  of  the  release,  on  the  part 
of  the  person  signing  it,  see  Cooper  v.  Hayward,  71  Minn.  374,  70  Am. 
St.  Eep.  330;  Lord  v.  American  Mutual  Ace.  Assn.,  89  Wis.  19,  46  Am. 
St.  Eep.  815;  Albrecht  v.  Milwaukee  etc.  Ev.  Co.,  87  Wis.  105,  41  Am. 
St.  Eep.  30;  Spitze  v.  Baltimore  &  Ohio  E.  E.  Co.,  75  Md.  162,  32 
Am.  St.  Eep.  378.  As  to  the  ratification  of  a  release  without  full 
knowledge  of  the  facts,  see  Alabama  etc.  Ey.  Co.  v.  Jones,  73  Miss.  110, 
55  Am.  St.  Eep.  488;  Gibson  v.  Western  etc.  E.  E.  Co.,  164  Pa.  142,  44 
Am.  St.  Eep.  586.  And  as  to  the  necessity  of  returning  the  considera- 
tion on  disaffirming  the  release,  see  Chicago  etc.  E.  E.  Co.  v.  Curtis,  51 
Neb.  442,  66  Am.  St.  Eep.  456;  Gibson  v.  Western  etc.  E.  E.  Co.,  164 
Pa.  142,  44  Am.  St.  Eep.  586. 


CREAM  CITY  MIRROR  PLATE  CO.  v.  COGGESHALL. 

[142  Wis.  651,  126  N.  W.  44.] 

CORPORATION — Waste  of  Funds — Pledgee  of  Stock. — One  who 

has  taken  corporate  stock  as  collateral  security  for  a  loan  is  entitled, 
pending  the  maturity  of  the  debt,  to  protection  against  the  squander- 
ing of  the  assets  of  the  corporation  by  his  debtor  who  is  practically  in 
control  of  the  company,     (p.  1094.) 

CORPORATION. — The  Directors  of  a  Corporation  are  Person- 
ally Responsible  where  a  largo  sum  of  money  is  lost  to  the  company 
because  oi  their  fraudulent  breach  of  trust,     (p.  1095.) 
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COBPOBATION — Suit  to  Compel  Restitution  of  Assets — Par- 
ties.— Where  the  control  of  a  corporation  has  passed  into  friendly 
hands,  an  action  to  compel  a  restoration  of  its  assets  by  those  respon- 
sible for  their  wrongful  withdrawal  is  properly  brought  in  the  name 
of  the  corporation,  rather  than  in  the  name  of  a  creditor  or  of  a  per- 
son holding  its  stock  as  collateral  security,     (p.  1095.)- 

Quarles,  Spenee  &  Quarles,  for  the  appellants. 

Frank  M.  Hoyt,  for  the  respondent, 

^^*  BARNES,  J.  This  is  an  appeal  from  an  order  over- 
ruling a  general  demurrer  to  the  complaint.  The  complaint 
in  substance  alleges  that  on  and  prior  to  January  7,  1906,  the 
net  assets  of  the  ^^^  plaintiff  corporation  exceeded  $54,000, 
and  that  all  of  the  stock  therein  was  owned  by  John  M.  Goet- 
zinger  and  his  wife  and  daughter;  that  on  January  3,  1906, 
it  was  agreed  between  Goetzinger  and  the  defendant  Donahue 
that  the  capital  stock  of  the  company  should  be  increased  to 
$50,000,  and  that  Goetzinger  should  sell  and  assign  all  of  said 
stock  to  Donahue  in  consideration  of  the  payment  of  $50,000, 
$20,000  of  which  amount  was  to  be  paid  in  cash  and  the  re- 
mainder in  six  equal  annual  installments,  the  deferred  pay- 
ments to  be  evidenced  by  promissory  notes ;  that  the  payment 
of  such  notes  should  be  secured  by  an  assignment  from  Dona- 
hue to  Goetzinger  of  $40,000  of  the  capital  stock  of  said  com- 
pany to  be  issued  to  said  Donahue,  such  stock  to  be  held  by 
said  Goetzinger  until  all  the  notes  were  fully  paid;  that  it 
was  further  agreed  between  the  parties  that  Goetzinger  should 
be  elected  a  director  and  treasurer  of  the  corporation,  and  act 
in  an  advisory  capacity  and  countersign  all  checks  and  obliga- 
tions for  the  payment  of  money,  and  that  such  employment 
should  begin  January  2,  1906,  and  end  when  the  notes  given 
him  by  Donahue  were  fully  paid,  and  that  he  should  be  paid 
a  salary  of  $1,800  per  year ;  that  pursuant  to  such  agreement 
the  capital  stock  was  increased  and  Goetzinger  was  elected 
to  the  offices  specified ;  that  on  January  6,  1906,  Donahue  paid 
Goetzinger  $20,000  in  cash  and  delivered  his  notes  for  $30,000 
as  agreed  upon,  and  there  was  then  issued  to  Donahue  $48,900 
of  the  capital  stock  of  the  corporation,  to  Goetzinger  $100, 
and  to  one  Coggeshall  $1,000;  that  the  stock  issued  to  Cog- 
geshall  was  issued  at  the  request  of  Donahue;  that  of  the 
stock  issued  to  Donahue  $39,900  was  eventually  transferred 
and  assigned  to  Goetzinger  as  collateral  security  for  the  in- 
debtedness of  $30,000 ;  that  there  was  also  issued  to  Goetzinger 
one  share  of  stock  of  the  face  value  of  $100  as  collateral 
security  for  the  payment  of  said  notes;  that  the  agreement 
as  to  the  employment  of  Goetzinger  and  the  salary  which  he 
should  receive  was  reduced  to  writing  on  January  6,  1906 ; 
that  on  «53  February  1.  1907,  Donahue  sold  $5,000  of  the 
capital  stock  of  said  corporation  to  the  defendant  Schroeder, 
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and  stock  to  that  amount  was  legally  transferred  on  the  books 
of  the  company  to  said  Schroeder.  On  information  and  be- 
lief the  plaintiff  alleges  that  Donahue  guaranteed  Schroeder 
against  loss  of  the  moneys  paid  for  said  stock;  that  at  the 
annual  election  of  officers  held  on  the  first  day  of  February, 

1907,  Donahue,  Coggeshall  and  Schroeder  were  elected  direc- 
tors; that  on  said  day,  without  just  cause,  the  directors  unani- 
mously passed  a  resolution  dispensing  with  the  services  of 
Goetzinger  as  treasurer,  and  thereafter  and  until  April  1, 
1909,  combined  and  confederated  together  to  exclude,  and  did 
exclude,  Groetzinger  from  all  participation  in  the  affairs  of 
the  plaintiff  corporation ;  that  on  said  last-named  day  the  de- 
fendants ceased  to  be  directors  and  officers  of  the  company, 
and  John  M.  Goetzinger,  his  wife,  and  daughter  were  elected 
officers  and  directors  in  their  places;  that  three  of  the  notes 
given  by  Donahue  to  Goetzinger  have  been  paid,  but  those 
due  January  6,  1910,  1911,  and  1912  are  unpaid ;  that  Goet- 
zinger has  at  all  times  owned  said  notes  and  at  all  times  held, 
and  still  holds,  $40,000  of  the  stock  of  the  plaintiff  as  collat- 
eral security  for  the  payment  of  said  notes;  that  so  long  as 
Goetzinger  was  retained  as  treasurer  and  financial  manager 
the  business  was  profitably  conducted,  but  thereafter  the  busi- 
ness was  conducted  at  a  loss,  so  that  by  the  end  of  the  year 
1908  the  capital  stock  was  impaired  to  the  extent  of  over 
$11,500;  that  after  Goetzinger  was  excluded  from  participa- 
tion in  the  affairs  of  the  company,  and  while  its  capital  stock 
was  impaired  by  its  losses,  the  defendants,  acting  as  directors 
and  officers  of  the  corporation,  fraudulently,  knowingly  and 
willfully  authorized  and  permitted  the  defendant  Donahue  to 
withdraw  and  take  a  large  sum  of  money  from  the  corpora- 
tion and  to  devote  the  same  to  his  personal  use,  and  that  the 
amount  so  taken   exceeded  $13,000;   that  on  December  22, 

1908,  at  a  special  meeting  of  the  board  of  directors  of  said 
^^^  corporation  at  which  all  of  the  defendants  were  present, 
said  Donahue  was  authorized  to  borrow  the  sum  of  $12,450 
from  the  corporation,  giving  therefor  his  unsecured  note  with- 
out interest;  that  with  the  knowledge  and  consent  of  all  the 
defendants  said  Donahue  secured  from  said  corporation  the 
sum  of  $12,450  in  exchange  for  his  note,  and  that  at  such  time 
plaintiff  owed  debts  in  a  sum  exceeding  $22,000 ;  that  the  de- 
fendants had  mismanaged  the  business  and  wasted  the  prop- 
erty, so  that  when  the  aforesaid  sum  of  money  was  withdrawn 
by  Donahue,  the  plaintiff  was  left  without  means  to  pay  its 
liabilities,  and  its  entire  assets  were  worth  but  little,  if  any- 
thing, above  its  liabilities;  that  shortly  before  the  defendants 
ceased  to  be  directors,  the  National  Exchange  Bank,  to  which 
the  corporation  was  indebted  in  the  sum  of  $19,000,  threat- 
ened bankruptcy  proceedings,  and  that  to  avoid  such  proceed- 
ings said  Goetzinger  paid  to  said  bank  all  of  its  claims  and 
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took  an  assignment  thereof;  that  during  the  years  1907  and 
1908  Donahue,  with  the  knowledge  and  consent  of  his  co- 
directors,  withdrew  large  amounts  of  money  from  the  corpora- 
tion for  the  purpose  of  paying  the  expense  of  litigation  then 
pending  between  him  and  Goetzinger;  that  at  the  times  the 
moneys  were  taken  and  permitted  to  be  taken  by  Donahue  he 
was  wholly  insolvent,  which  fact  his  codirectors  well  knew; 
and  that  they  also  knew  that  said  moneys  were  being  with- 
drawn and  taken  by  Donahue  for  his  own  uses  and  purposes 
and  not  for  the  use  of  the  corporation. 

The  relief  prayed  for  is  that  the  defendants  be  compelled 
to  pay  into  the  treasury  of  the  corporation  all  moneys  taken 
therefrom  by  Donahue,  and  that  it  have  such  other  and  fur- 
ther relief  as  may  be  just. 

655  rJ^Y^Q  qucstiou  presented  to  this  court  is:  Does  the  com- 
plaint state  a  cause  of  action?  It  may  be  that  the  plaintiff 
is  asking  relief  to  which  it  is  not  entitled,  and  that  facts  exist 
which  would  deter  a  court  of  equity  from  granting  any  relief, 
but  if  they  do  exist,  they  are  not  before  us.  The  complaint 
shows  that  Goetzinger  held  four-fifths  of  the  capital  stock  of 
the  corporation  as  collateral  security  for  the  payment  of  an 
indebtedness  amounting  to  $15,000,  which  indebtedness  was 
incurred  by  the  defendant  Donahue  in  reference  to  the  pur- 
chase of  the  corporate  stock  and  property  of  the  plaintiff  from 
Goetzinger;  that  Donahue,  who  was  insolvent,  was  permitted 
by  his  codirectors  to  borrow  $12,450  from  the  corporation  for 
his  own  personal  use,  giving  a  worthless  note  therefor,  due  in 
three  years  from  its  date  without  interest,  and  that  all  the 
directors  knew  that  Donahue  was  insolvent  when  the  loan  was 
made ;  that  the  corporation  was  thereby  left  without  means, 
to  pay  its  debts ;  and  that  its  assets  amounted  to  little,  if  any- 
thing, more  than  its  debts. 

The  law  would  be  very  inefficient  if  it  did  not  afford  to  the 
holder  of  the  collateral  protection  against  the  squandering  of 
his  security  by  any  such  means.  It  would  be  just  as  ineffi- 
cient if  it  did  not  afford  a  like  protection  to  creditors  of  the 
corporation.  It  is  no  answer  to  the  facts  alleged  to  say  that 
the  Donahue  notes  may  be  paid  as  they  mature.  Goetzinger 
is  entitled  to  have  his  security  protected  from  fraudulent  dis- 
sipation in  the  meantime.  If  the  corporation  could  take  the 
worthless  notes  of  Donahue  due  in  three  years  for  the  money 
paid  him,  it  could  take  notes  maturing  in  ten  years.  A  party 
taking  corporation  stock  as  security  for  a  loan  is  not  obliged 
to  permit  his  security  to  be  squandered  by  the  debtor  who 
practically  controls  the  corporation  because  perchance  the 
debt  will  be  paid  at  maturity.  The  security  having  been 
wasted,  the  creditor  should  have  the  right  to  compel  those 
respoMsi])le  for  the  waste  to  make  reparation.  The  general 
creditors  of  the  corporation  might  exercise  the  same  right  if 
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^^^  their  interests  were  being  jeopardized  and  they  so  de- 
manded. The  complaint  shows  that  a  large  sum  of  money  was 
lost  to  the  corporation  because  of  a  fraudulent  breach  of  trust 
on  the  part  of  its  directors.  For  such  a  loss  the  recreant  offi- 
cers are  personally  responsible:  Stats.  1898,  sec.  3237;  Gores 
V.  Dav,  99  Wis.  276,  74  N.  W.  787 ;  Cunningham  v.  Wechsel- 
berg,  105  Wis.  359,  81  N.  W.  414 ;  Killen  v.  Barnes,  106  Wis. 
546,  82  N.  W.  536;  Consolidated  V.  Works  v.  Brew,  112  Wis. 
610.  88  N.  W.  603 ;  Seering  v.  Black,  140  Wis.  413.  122  X. 
W.  1055.  Nothing  is  said  in  Edler  v.  Hasche,  67  Wis.  653, 
31  N.  W.  57,  or  in  Whorton  v.  Webster,  56  Wis.  356,  14  N. 
W.  280,  that  is  in  conflict  with  views  here  expressed.  Sub- 
division 2,  section  3237,  Statutes  of  1898,  expressly  author- 
izes the  institution  of  such  an  action  as  is  here  brought  against 
the  directors  of  a  corporation  for  the  restitution  of  funds  lost 
through  their  mismanagement.  The  control  of  the  corpora- 
tion having  passed  into  friendly  hands,  and  the  purpose  of 
the  suit  being  to  restore  its  assets  by  compelling  money  to  be 
paid  back  into  its  treasury  by  those  who  were  responsible  for 
its  wrongful  withdrawal,  the  action  was  properly  brought  in 
the  name  of  the  corporation  rather  than  in  the  name  of  a 
creditor  of  the  corporation  or  of  Goetzinger :  Doud  v.  Wiscon- 
sin etc.  R.  Co.,  65  Wis.  108,  56  Am.  Rep.  620,  25  N.  W.  533 ; 
Land,  L.  &  L.  Co.  v.  Mclntyre,  100  Wis.  245,  69  Am.  St.  Rep. 
915,  75  N.  W.  964;  Franey  v.  Warner,  96  Wis.  222,  71  N. 
W.  81,  and  cases  cited. 

By  the  COURT.     Order  affirmed. 


A  Pledgee  of  Corporate  Stock  has  such  an  interest  therein  as  entitles 
him  to  be  heard  in  a  court  of  equity  concerning  the  preservation  and 
protection  of  the  assets  and  property  of  the  corporation.  His  rights 
in  this  respect  are  perhaps  not  different  from  those  of  the  owner  of 
the  stock,  for  a  loss  of  corporate  assets  must  result  in  a  depreciation 
of  the  value  of  the  stock  and  a  consequent  impairment  of  his  security: 
See  note  to  Andrews  Co.  r.  National  Bank,  121  Am.  St.  Eep.  195. 

As  to  the  Personal  Liability  of  Directors  of  a  Corporation  for  mis- 
management of  its  affairs  or  misappropriation  of  its  funds  prejudicial 
to  its  stockholders  and  creditors,  see  the  recent  cases  of  Darcy  v. 
Brooklyn  etc.  Ferry  Co.,  196  N.  Y.  99,  134  Am.  St.  Eep.  827;  Murphy 
V.  Penniman,  105  Md.  452,  121  Am.  St.  Bep,  583;  Westinghouse  Elec- 
tric etc.  Co.  V.  Keed,  194  Mass.  590,  120  Am.  St.  Eep.  57^. 
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Abandonment,  adverse  possession,  title  acquired  by  is  not  subject  to, 
897. 

application  for  a  new  grant  as  evidence  of,  909. 

by  agents  on  the  part  of  their  principals,  894. 

cannot  be  conditional,  901,  902. 

cannot  be  in  favor  of  any  particular  person,  890. 

conduct,  what  amounts  to,  irrespective  of  intention,  892. 

consideration  for  converts  into  a  sale,  890. 

constitutionality  of  statutes  against  absentees,  907. 

conveyance  of  possessory  right  to  unsurveyed  lands  is  not  an,  910. 

definitions  of,  890,  891. 

difference  between  and  loss  of  property,  890. 

difference  between  and  sales  and  gifts,  890. 

difference  between  and  surrender,  890. 

easements  and  servitudes,  whether  and  when  subject  to,  898. 

effect  of,  910. 

elements  of,  890. 

evidence  of,  what  sufficient,  892. 

facts  tending  to  show,  899. 

includes  intent  and  act,  890,  891. 

insane  persons  cannot  be  guilty  of,  893. 

intent  essential  to,  890,  891. 

intent,  evidence  of,  when  not  conclusive,  892. 

intent,  presumption  of,  903. 

intent  to  make  further  claim  to  property,  892, 

is  a  question  of  fact,  892. 

knowledge  of  rights  is  essential  to,  899. 

lapse  of  time  as  evidence  of,  903. 

leaving  property  with  intent  to  return  and  resume  possession  can- 
not amount  to,  890. 

legal  title  cannot  be  lost  by,  894. 

mining  claims,  effect  of  upon,  911. 

mining  claims,  relocation  of  as  evidence  of,  908,  910. 

mining  claims,  when  subject  to,  893,  894,  899,  901. 

mistake  of  fact,  when  prevents  operation  of,  899-902. 

must  be  voluntary,  893. 

nonuser  as  evidence  of,  903. 

of  a  cemetery  by  nonuser,  907. 

of  a  mining  claim,  what  is  not,  893,  894. 

of  a  settlement  on  land,  891. 

of  homestead  entry  by  filing  application  for  land  as  public  land, 

909. 
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Abandonment  of  purchase  of  school  lands  by  filing  a  new  application, 
909. 
of  Spanish  grant  under  the  Spanish  law,  895,  896. 
of  the  property  of  cotenants,  893,  894. 

of  the  right  of  the  public  to  use  a  street  or  highway,  903. 
of  water  rights  by  nonuser,  905,  906. 
of  water  rights  secured  by  appropriation,  892. 
parol  sale  of  land  is  not  an,  910. 
partial,  what  amounts  to  and  effect  of,  908. 
possession,  parting  with  is  essential  to,  891. 
property  which  may  and  may  not  be  subject  to,  894,  895. 
public  lands,  claims  to  which  may  be  the  subject  of,  910,  911, 
purposes  and  desires  of,  890. 
railway  tracks,  nonuser  of,  907. 

real  estate,  inchoate  rights  in,  whether  subject  to,  898,  899. 
real  estate,  law  of,  when  not  applicable  to,  896. 
rebutting  evidence  and  presumption  of,  903. 

return  to  land,  intent  of  is  fatal  to  claim  of  abandonment,  891. 
rights  of  way  are  subject  to,  899,  907. 
sale  or  relinquishment  as  evidence  of,  909. 
Spanish  law  of,  895,  896. 
taxes,  failure  to  pay  as  evidence  of,  908. 
temporary  absence  does  not  amount  to,  902. 
title,  inchoate  to  public  lands  may  be  defeated  by,  910,  911. 
title  to  real  property  cannot  be  defeated  by,  910. 
voluntary,  what  is  not,  893. 
water  rights  are  subject  to,  899. 

Bankruptcy,  assignability  of  promise  to  pay  debt  barred  by,  388. 

bar  resulting  from  proceedings  in  by  the  English  law,  378. 

certificate  of  discharge,  effect  of  on  the  debt  barred  by,  388. 

conditional  promise  to  pay  debt  barred  by,  380. 

conditional  promise  to  pay  debt  barred  by  must  be  accepted,  380. 

consideration  for  promise  to  pay  debts  discharged  by,  381. 

difference  between  bar  of  and  the  effect  of  the  statute  of  limita- 
tions, 389,  391. 

discharge  in,  effect  of,  390,  391. 

effect  of  upon  debts  by  the  English  law,  378. 

moral  obligation  to  pay  debt  barred  by,  390. 

moral  obligation  to  pay  debt  barred  by,  whether  a  sufficient  con- 
sideration for  a  new  promise,  384. 

moral  obligation  to  pay  debt  discharged  by,  390. 

new  promise  after  proceedings  under,  and  the  effect  of,  378. 

new  promise  after  creates  a  new  debt  instead  of  reviving  the  old 
one,   378. 

new  promise,  offer  to  pay  debt  barred  by,  part  payment  is  not 
equivalent    to,  478. 

new  promise,  oral,  to  pay  debt  discharged  by,  385. 

new  promise,  promise  to  do  right  is  not  equivalent  to  a,  383. 
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Bankruptcy,  new  promise  to  pay  as  soon  as  possible  debt  barred  by, 
381,  382. 

new  promise  to  pay  debt  barred  by,  conditional,  what  is,  380. 

new  promise  to  pay  debt  barred  by  must  be  clear  and  unequivo- 
cal, 383. 

new  promise  to  pay  debt  barred  by  may  be  made  either  before  or 
after  the  actual   discharge  is  entered,  385,  386. 

new  promise  to  pay  debt  barred  by  must  be  express,  381. 

new  promise  to  pay  debt  barred  by,  pleading,  mode  of,  387,  388. 

new  promise  to  pay  debt  barred  by,  to  whom  must  be  made,  386, 
387. 

part  payment  of  debt  barred  by,  effect  of,  379. 

payment  of  interest  does  not  revive  debt  discharged  by,  389. 

pleading  discharge  in,  388,  389. 

proceedings  for  were  not  indigenous  to  the  soil  of  England,  377. 
Burden  of  Proof.     See  Evidence. 

Certiorari    to  question  removal  of  officer  for  cause,  258,  259. 
Consideration,  abandonment  based  upon  is  a  sale,  890. 

burden  of  proof  considered  in  connection  with,  764-768. 

burden  of  proof  of,  code  provisions  respecting,  774. 

burden  of  proof  of  in  actions  on  oral  contracts,  768. 

burden  of  proof  of  on  commercial  paper,  769,  774. 

burden  of  proof  of  on  contracts  in  writing,  when  on  the  party 
denying,  768,  769. 

burden  of  proof  of  when  bill  or  note  is  held  by  a  third  party, 
775. 

burden  of  proof  of  where  contracts  are  under  seal,  768. 

burden  of  proof  respecting  is  at  all  times  on  the  plaintiff,  772. 

burden  of  proof  respecting,  whether  shifts  from  side  to  side,  772, 
773. 

commercial  paper,  burden  of  proof  of,  weight  of  rests  on  defend- 
ant, 771. 

defendant  must  meet  the  prima  facie  case  made  by  the  plaintiff, 
773. 

is  implied  in  written  contracts,  768,  769. 

is  presumed  in  the  case  of  commercial  paper,  771. 

pleading  of,  when  essential,  768. 

preponderance  of  evidence  to  prove  must  be  offered  by  the  plain- 
tiff, 771,  772. 

Definition    of  abandonment,  890,  891. 
of  burden  of  proof,  764,  766. 
of  former  jeopardy,  71. 
of  judicial  sale,  918. 
of  robbery,  475,  476. 
of  writ  of  possession,  646. 

Evidence,  burden  of  proof,  definitions  of,  764,  766. 

burden  of  proof,  distinction  between  and  weight  of  evidence, 
766. 
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Evidence,  burden  of  proof,  meeting  and  overcoming,  766. 

burden  of  proof,  tests  to  determine  who  must  bear,  764,  765. 
See  Consideration. 
Ezecation    of  judgment  for  the  possession  of  real  property,  what  in- 
volved in,  646. 

possession,  writ  of,  against  tenants  does  not  preclude  the  landlord 
from  entering,  656. 

possession,  writ  of,  alias,  whether  and  when  may  issue,  646,  648. 

possession,  writ  of,  based  on  a  void  judgment,  effect  of,  646,  647. 

possession,  writ  of,  contempt  proceedings  against  party  entering 
after  the  execution  of,  649,  650. 

possession,  writ  of,  definition  of,  646. 

possession,  writ   of,   does  not   command  the   officer  to  keep  the 
plaintiff  in  possession,  647,  648. 

possession,  writ  of,  duty  of  officer  executing  is  ministerial,  646. 

possession,  writ  of,  estoppel    against    person    dispossessed    under, 
650. 

possession,  writ  of,  execution  of  is  not  essential  to  vesting  title 
under  the  judgment,  646. 

possession,  writ  of,  injunction,  when  prolongs  time  for  the  issu- 
ing of,  646. 

possession,  writ  of,  on  a  satisfied  judgment,  647. 

possession,  writ  of,  punishing  party  entering  after  being  dispos- 
sessed under,  648-650. 

possession,  writ  of,  remedy  of  plaintiff  who  is  ousted  after  the 
execution  of,  648,  649. 

possession,  writ  of,  satisfaction  of,  what  is,  647. 

possession,  writ  of,  scire  facias,  when  necessary  to  authorize  issu- 
ing of,  646. 

possession,  writ  of,  statutes  relating  to  re-entry  of  person  dispos- 
sessed under,  649,  650. 

possession,  writ  of,  stranger  to  the  action  is  not  guilty  of  con- 
tempt in  entering  after  the  execution  of,  650. 

possession,  writ  of,  where  there  has  been  no  return  of  a  former 
writ,  648. 

possession,  writ  of,  within  what  time  must  be  issued,  646. 
Executors  and  Administrators,  fraudulent  conveyances  by  the  gran- 
tor, recovery  by  of  the  property  conveyed,  333-335. 

fraudulent  conveyances  by  the  grantor,  recovery  of  property  for 
the  benefit  of  heirs,  331. 

fraudulent  conveyances  by  the  grantor,  whether  bound  by,  330. 

fraudulent  conveyances  by  the  grantor,  whether  may  sue  to  set 
aside,  330-332. 

fraudulent  conveyances,  statutes  authorizing  recovery  by  of  prop- 
erty conveyed  by,  336,  337. 

fraudulent  conveyances,  whether  must  be  made  parties  to  suita 
to  set  aside,  337,  33a. 
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Executors  and  Administrators    represent  the  creditors  of  a  deceased 
grantor  as  well  as  his  heirs  and  devisees,  332. 
right  of  to  recover  property  of  which  decedent  paid  the  purchase 
price,  335. 

Fraudulent  Conveyances  are  not  void,  330. 

are  valid  and  binding  between  the  parties,  330,  332. 

assets  of  deceased  grantor,  claims  of  must  be  allowed  and  re- 
duced to  judgment,  338,  339. 

assets  of  deceased  grantor,  insufficiency  of,  when  authorizes  suits 
to  set  aside,  338. 

assets  of  deceased  grantor,  property  conveyed,  when  may  be  held 
to  be,  333-335. 

conditions  precedent  to  setting  aside,  338. 

conveyance  by  the  fraudulent  grantee,  effect  of  rights  of  the 
grantor's  creditors,  340. 

creditors,  and  they  only,  may  avoid,  330,  332. 

creditors,  manner  and  extent  to  which  participate  in  the  proceeds 
of,  341. 

creditors  of  deceased  grantor,  when  may  sue  to  recover  the  prop- 
erty conveyed,  336,  337. 

creditors,  right  of  to  pursue  the  property  conveyed,  336. 

disposition  of  property  after  setting  aside,  341. 

executors  and  administrators  cannot  recover  property  for  the 
benefit  of  heirs,  330. 

executors  and  administrators,  recovery  by  of  property  conveyed, 
333-335. 

executors  and  administrators  represent  creditors  of  the  decedent 
as  well  as  heirs  and  devisees,  332. 

executors  and  administrators,  right  to  recover  property  for  which 
decedent  paid  the  purchase  price,  335. 

executors  and  administrators,  statutes  authorizing  recovery  of 
property  by,  336. 

executors  and  administrators,  whether  bound  by,  330. 

executors  and  administrators,  whether  may  show  to  be  Toid,  330, 
332. 

extent  to  which  may  be  set  aside,  341. 

executors  and  administrators,  whether  must  be  made  parties  to 
suit  to  set  aside,  337,  338. 

grantors  will  not  be  relieved  from,  330. 

heirs  of  the  grantor  cannot  question,  330. 

leave  of  court,  whether  necessary  to  suit  to  set  aside  where  gran- 
tor has  died,  339. 

nonresidence  of  deceased  grantors,  when  authorizes  suits  to  set 
aside,  340. 

property  conveyed  by  is  not  assets  of  the  estate  of  the  grantor, 
332. 
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Fraudulent  Conveyances,  property  subject  to,  when  becomes  assets  of 
the  estate  of  the  deceased  grantor,  341. 
special  administrator,  whether  may  recover  the  property,  335. 
subsequent  creditor,  when  may  avoid,  339,  340. 

Highways,  abandonment  of  by  nonuser,  904. 

Injunction,  writ  of  possession,  whether  may  prolong  time  for  the  issu- 
ing, 646. 
Insurance,  actions  upon  by  mortgagees  under  loss  payable  clauses,  749, 
750,  760. 

adjustment  of  loss  between  insured  and  insurer,  when  does  not 
affect  mortgagee,  760. 

assignment  of,  effect  of,  745,  746. 

assignment  of  policies  of,  conditions  against,  effect  of  on  mort- 
gagees, 759. 

assignment  of  to  a  mortgagee  as  collateral  security,  745,  746. 

breaches  of  condition  of,  effect  of  as  against  mortgagee  assignees, 
745,  746. 

breaches  of  condition  where  loss  is  made  payable  to  the  mort- 
gagee as  his  interest  may  appear,  746,  747. 

foreclosure   proceedings,   conditions   against   do   not   affect   mort- 
gagees, 758,  759. 

in   the   name   of   mortgagee,   effect   of,   744. 

in   the   name   of   mortgagor,   equitable   interest   of   mortgagee   in, 
745. 

is  a  personal  contract  with  the  assured,  743. 

joinder  of  mortgagors  and  mortgagees  in  actions  upon,  749,  750. 

loss,  notice  or  proof  of  by  mortgagees,  758,  759. 

loss  payable  to  mortgagee,  actions  upon,  749,  750,  760. 

loss  payable  to  mortgagee,  mortgage  clause,  effect  of,  748,  749. 

making  payable  to  mortgagees,  general  effect  of,  746. 

misrepresentations,  conditions  against,  when  do  not  affect  mort- 
gagees, 757. 

mortgage  clause,  actions  upon,  by  whom  maintainable,  760. 

mortgage  clause,  application  of  to  sundry  conditions,  757-759. 

mortgage  clause  attached  without  the  mortgagee's  knowledge,  754. 

mortgage  clause,  breaches  of  condition,  when  do  not  affect,  757- 
759. 

mortgage  clause,  conditions  not  specially  written  in,  755. 

mortgage  clause,  consideration  for,  754. 

mortgage  clause,  general  effect  of,  752-754. 

mortgage  clause,  statutes  having  a  similar  effect,  748,  749. 

mortgage  clause,  statutory  and  other  forms  of,  750. 

mortgage  clause,  usual  form  of,  751,  752. 

mortgage  clause,  whether  creates  a  new  contract,  752,  753. 

mortgagees,  adjustment  of  losses,  when  does  not  affect,  760. 

mortgagees,  breaches  of  condition  known  to  of  which  no  notics 
is  given,  759. 
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Insurance,  mortgagees,  insurable  interest  of,  744. 

mortgagees,  interests  of,  when  must  be  disclosed,  744. 

mortgagees  may  effect  insurance  in  their  own  name,  744. 

mortgagees,  method  of  protecting  their  interests  by,  743. 

mortgagees,  statutes  protecting  the  interests  of,  749,  750. 

mortgagees,  when  may  maintain  actions  upon,  though  not  as- 
signed to  them,  745. 

of  a  mortgagee,  interest  of  the  mortgagor  therein  or  in  the  pro- 
ceeds, 744,  745. 

of  a  mortgagor,  the  mortgagee  has  no  interest  therein,  743,  744. 

other  insurance,  conditions  against,  when  do  not  affect  mort- 
gagees, 757. 

payable  to  mortgagees,  effect  of  special  provisions  or  statutes  on 
policies  of,  748. 

proofs  of  loss  where  mortgage  clause  exists,  758. 

proofs  or  notice  of  loss,  conditions  respecting  do  not  affect  mort- 
gagees,  758. 

title,  change  in,  conditions  against  do  not  affect  mortgagees, 
when,  757. 

title,  failure  to  correctly  state  does  not  affect  mortgagees,  757. 

Jeopardy,  application  of  the  rule  of  to  all  criminal  cases,  70. 

constitution  of  the  United  States,  provisions  of  relating  to  do  not 
apply  to  proceedings  in  the  state  courts,  70. 

definitions  of,  71. 

discharge  of  jury  without  verdict,  when  does  not  deprive  the  de- 
fendant of  the  benefit  of  the  plea  of,  72. 

estoppel  against  urging  the  general  rule  applicable  to,  71. 

nolle  prosequi,  entry  of,  when  does  not  deprive  defendant  of  the 
right  to  plead,  72. 

silence,  when  does  not  amount  to  a  waiver  of  the  right  to  urge,  72. 

silence,  whether  may  create  an  estoppel  against  pleading,  71,  72. 

waiver  of  by  asking  an  acquittal  because  of  a  variance,  74. 

waiver  of  by  asking  an  acquittal  on  a  defective  indictment,  74. 

waiver  of  by  being  absent  during  the  trial,  72,  74. 

waiver  of  by  causing  court  to  commit  the  error  complained  of, 
75. 

waiver  of  by  electing  to  proceed  on  a  defective  count,  73. 

waiver  of  by  failure  to  interpose  plea  of,  79. 

waiver  of  by  failure  to  object  to  the  discharge   of  the  jury,  72. 

waiver  of  by  failure  to  object  to  the  entry  of  a  nolle  prosequi, 
72. 

waiver  of  by  failure  to  object  to  defective  verdict,  74, 

waiver  of  by  motion  for  a  new  trial,  75. 

waiver  of  by  motion  in  arrest  of  judgment,  74. 

waiver  of  by  not  objecting  to  an  invalid  judgment,  74. 

waiver  of  by  procuring  a  decision  on  demurrer,  72. 

waiver  of  by  procuring  a  dismissal,  72. 

waiver  of  by  procuring  the   discharge  of  the  jury,  73. 


1104  Index  to  the  Notes — ^Vol.  135. 

Jeopardy,  waiver  of  by  taking  an  appeal,  75. 

waiver  of,  limitation  of  in  the  case  of  a  new  trial,  76. 

waiver  of  right  to  plead  by  failure  to  object  to  proceedings,  71. 

waiver  of  though  a  part  of  the  sentence  has  been  served,  76. 

when  and  how  must  be  urged,  79. 
Judicial  Sales   are  made  by  the  court,  918. 

are  subject  to  confirmation  and  not  complete  until  confirmed,  918. 

caveat  emptor,  broadening  of  the  rule  of,  917,  918. 

confirmation  is  essential  to,  923. 

confirmation,  objections  to,  whether  must  be  made  before,  923. 

confirmation  of  proceedings  for,  925. 

confirmation,  relieving  purchaser  after  in  the  case   of   chancery 
sales,  924. 

definitions  of,  918. 

fraud  or  mistake  entitling  purchaser  to  relief  from,  921. 

liens,  right  of  the  purchaser  to  have  removed,  922. 

marketable  title  at,  what  is,  922. 

marketable  title,  right  of  the  purchaser  to,  920. 

must  be  based  on  pre-existing  orders  of  sale,  918. 

objections  to  title,  at  what  time  must  be  made,  922. 

objections  to  title,  how  should  be  made,  924-926. 

objections  which  the  purchaser  may  make,  919,  920. 

purchasers  at  become  parties  to  the  suit,  924,  925. 

purchasers  at,  right  of  to  make  objections  and  to  be  heard,  924, 
925. 

purchasers  at,  whether  entitled  to  notice  of  motions  to  confirm, 
925. 

purchasers'  right  to  object  to  the  title,  919. 

tests  to  determine  what  are,  918. 

title  free  from  reasonable  doubt,  purchaser's  right  to,  920. 

title  to  which  the  purchaser  is  entitled  in  New  Jersey,  920. 

where  only  a  right,  title  or  interest  is  sold,  921. 

Mandamus  to  question  removal  of  oflScer  for  alleged  cause,  201. 
Mines  and  Minerals,   abandonment   of   mining   claims,  what   is   and 
effect  of,  893,  894,  899,  901. 

construction  of  conveyances  in  respect  to  the  right  of  surface  sup- 
port, 147,  148. 

coal,  disposal  of  by  the  statutes  of  the  United  States,  132. 

coal,  reservation  of  by  the  statutes  of  the  United  States,  132. 

coal,  right  of  owner  of  to  enter  and  occupy  the  surface,  133. 

custom  among  miners  not  to  furnish  surface  support,  141. 

duty  of  mine  owner  to  leave  support  for  the  surface  only,  134, 
135,  137. 

effect  of  general  conveyance  in  reservation  of,  138. 

grant  of  carries  the  implied  right  to  remove,  144. 

negligence,  liability  of  miner  to  surface  owner  for,  136. 

negligence,  liability  of  mine    owner   for    though   land  owner   has 
waived  right  to  support,  152. 
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Mines  and  Minerals,  nonuser  does  not  defeat  the  right  of  the  owner 

of  the  minerals,  137. 
not  removable  -without  destroying  the  surface,  144. 
rights  of  miner  as  against  surface  owner,  135,  137. 
obligation  to  mine  so  as  not  to  affect  the  surface,  139. 
sale  of  minerals,  what  land  passes  with,  137. 
separate  estate  in  the  minerals,  how  may  be  created,  137. 
separate  estate  in,  when  arises,  137. 

separation  of  the  mining  strata  from  the  surface,  136,  137. 
surface,  conveyance,  when  separates  the  ownership  of  the  mining 

strata  from,  136. 
surface,  meaning  of  as  applied  to  mining  property,  136. 
surface,  owner  of,  right  of  to  subjacent  support,  134. 
surface  rights  of  the  owner  of  a  mine,  137. 
surface,  separation  of  from  the  strata  underneath,  133,  134. 
surface,  subsidence  of,  duty  of  mine  owner  to  prevent,  145. 
surface  support,  conveyances  which  leave  no  right  of,  150. 
surface  support,  damages  for  removal,  138. 
surface  support,  implied  reservation  of,  138,  139. 
surface  support,  liability  for  insufficient,  on  whom  rests,  152. 
surface  support,  pillars,  when  must  be  left  for,  148,  149. 
surface  support,  right  to,  conveyances  which  do  not  waive,  148, 

149. 
surface  support  where  the  minerals  are  at  or  near  the  surface, 

143. 
support,  artificial,  duty  of  miner  to  furnish,  141,  142. 
support,  duty  of  is  restricted  to  the  surface  in  its  natural  condi- 
tion, 141. 
support  for  buildings  and  other  structures  placed  upon,  139,  140, 

142. 
support  of  surface,  bond  to  secure,  statutes  regarding,  147. 
support,  right  of  as  between  the  different  strata,  146. 
support,  right  of  the  surface  owner  to,  133,  135,  137. 
support,  waiver  by  surface  owner  of  right  of,  147. 
support,  waiver  by  surface  owner  of  right  of,  what  amounts  to, 

147,  148. 
Mining  Claims,  abandonment  of,  what  amounts  to  and  effect  of,  908, 

910,  911. 

New  Trial,  in  criminal  cases,  effect  of,  78. 

in  criminal  cases,  effect  of  where  the  defendant  was  convicted  of 

a  higher  degree  of  the  offense  charged,  76,  77. 
in  criminal  cases,  implied  power  of  the  courts  to   grant,  77. 
in  criminal  cases  is  generally  authorized  by  statute,  76. 
in  criminal  cases  where    there    has    been    a    conviction    on    some 

only  of  the  counts  of  the  indictment,  78. 

Officers.     See  Eemoval  for  Cause. 
Am.  St.  Rep.,  Vol.  135 — 70 
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Prohibition    to  review  proceedings  for  the  removal  of  an  officer  for 
cause,  260. 

Quo  Warranto   to  question  removal  of  officer  for  alleged  cause,  259. 

Removal  for  Cause,  abuse  of  power  of,  260,  261. 
by  abolishing  a  constitutional  office,  259. 
cause  cannot  be  political  bias  or  personal  dislike,  252. 
cause  means  legal  cause,  252. 
cause  must  relate  to  and  affect  the  administration  of  the  office, 

252. 
cause,  preference  for  another  is  not,  254. 
cause,  removal  for  implies  unfitness  for  office,  253. 
cause,  sufficiency  of  where  the  statutes  are  silent,  252. 
cause,  what  is,  is  a  question  of  law,  257,  258. 
cause,  what  is,  within  the  meaning  of  the  law  relating  to,  251, 

252. 
certiorari  to  review,  258. 

collecting  and  failing  to  account  for  funds,  258. 
difference  between  and  arbitrary  removal,  253. 
falseiaess  of  reason  given  for,  how  may  be  shown,  261. 
implied  power  of,  254,  255. 
inherent  power  of,  255,  256, 
injunction  to  prevent,  258. 

is  a  substantial  limitation  upon  the  general  power  of  removal,  253. 
mandamus  to  prevent,  261. 
means  reasonable  cause,  254. 
merits  of  may  be  questioned  in  the  courts,  262. 
method  of  exercise  of  power  of,  256. 
notice  and  hearing  essential  to,  256. 
notice  of  proceedings  for,  form  of,   257. 

notice  of  proceedings  for,  waiver  of,  what  amounts  to,  256,  257. 
officers  of  a  municipality  who  may  exercise  the  power  of,  255. 
of  a  municipal  or  corporate  officer,  255,  256. 
power  of  is  not  absolute  or  discretionary,  261. 
procedure  for  after  notice  of  the  charges,  257. 
proceeding  for  is  judicial  in  character,  2G0. 
procedure  for  must  be  strictly  pursued,  256. 
prohibition  to  review,  260. 

quo  warranto  to  question  sufficiency  of  cause  of,  259. 
remedies  for  wrongfal,  258,  259. 
Robbery,  asportation  or  carrying  away  essential  to,  476,  477. 
committed  by  two  or  more  persons,  475. 
consent  procured  by  force  and  threats,  496. 
consent  which  does  not  prevent  the  crime  from  being  committed, 

490,  491. 
constituent  parts  of  crime  of,  47<5. 
control  of  the  property  taken,  what  sufficient,  477. 
dol)ts,  enforcing  payment  of  by  fear  and  violence,  486-489. 
definitions  of,  475,  476. 
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Bobbery,   difference   between   common   and   statutory  law  respecting, 
475,  476. 
distinction  between  and  larceny,  476. 
fear,  what  sufficient  to  establish  claim  of,  497. 
fear,  when  presumed,  494,  495. 
felonious  intent  is  essential  to,  478. 

felonious,  meaning  of  this  word  as  applied  to  the  offense  of,  475. 
first  instances  of  and  declarations  against,  475. 
force  and  fear,  both  need  not  exist,  495. 
force,  what  amounts  to,  493,  494. 

force,  what  is  within  the  meaning  of  the  law  of,  493,  494. 
indictment  for  which  will  sustain  a  conviction  of  larceny,  484. 
intent  formed  after  the  taking,  478,  479. 
intent,  question  of  is  vital,  477. 

officer  making  an  arrest,  when  may  be  deemed  guilty  of,  479. 
officer  though  transcending  his  duty,  when  not  guilty  of,  481. 
officer  consenting  to,  when  establishes,  495. 
property  respecting  which  the  crime  of  may  be  committed,  479, 

480. 
property  taken,  title  to  not  material,  when,  479. 
punishment  of  under  the  Grecian  law,  475. 
retaking  one's  property,  whether  may  amount  to,  485,  486. 
return  of  the  property  taken,  497. 

severance  from  the  possession,  when  not  indispensable  to,  492. 
snatching  property  from  owner,  whether  constitutes,  481-485. 
submitted  to  as  the  result  of  a  scheme  to  entrap,  490,  491. 
threat  of  prosecution  does  not  amount  to,  495. 
threat,  yielding  to,  when  establishes,  495,  496. 
value  of  the  property,  when  not  material,  480. 
violence,  constructive,  what  is,  494-497. 
violence  is  essential  to  the  crime  of,  493. 
violence,  if  resisted,  may  constitute,  482. 
violence  may  be  either  actual  or  constructive,  493. 
violence  subsequent  to  the  taking,  477. 

violence,  when  not  essential  to  at  the  common  law,  475,  476. 
violence  without  fear,  when  does  not  constitute,  481,  482. 
taking  by  an  officer  purporting  to  make  an  arrest,  479. 
taking  by  force  and  terror  is  essential  to,  476. 
taking  by  stealth  and  adroitness,  483. 
taking  essential  to,  476,  477. 

taking  in  the  guise  of  collecting  a  debt,  486-489. 
taking  money  lost  at  illegal  games,  485,  486. 
taking  must  be  against  the  will  of  the  possessor,  489. 
taking  property  as  a   practical  joke,  478. 
taking  property  from  owner  without   his   knowledge   or  consent, 

482,  483. 
taking  property  from  thief  may  be,  480. 
taking  property  openly  and  under  a  claim  of  right,  478. 
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Eobbery,  taking,  whether  must  be  in  the  presence  of  the  person 
robbed,  491-493. 

Specific  Performance,  agreements  to  sustain  must  be  free  from  uncer- 
tainty, 691. 

is  not  a  matter  of  right,  but  of  discretion,  691. 

of  contracts  for  the  sale  of  stocks,  remedy  against  the  rendee, 
690. 

of  contracts  for  the  sale  of  stocks,  the   general   rule,   689. 

of  contracts  for  the  sale  of  stocks  where  like  stocks  cannot  be 
had  in  the  open  market,  694. 

of  contracts  for  the  sale  of  stocks  where  the  damages  will  not 
afford  an  adequate  remedy,  693. 

of  contracts  for  the  sale  of  stocks  where  the  stock  is  subject  to 
a  trust,  697. 

of  contracts  for  the  sale  of  stocks  where  the  stock  will  enable 
the  vendee  to  obtain  control  of  the  corporation,  694—696. 

of  contracts  for  the  sale  of  stocks  where  the  value  is  not  easily 
ascertainable,  693,  694. 

of  contracts  for  the  sale  of  stocks  where  the  vendor  is  insolvent, 
698. 

of  contracts  for  the  sale  of  chattels,  689,  691. 

of  contracts  for  the  sale  of  public  stocks  will  be  denied,  699, 
700. 

of  contracts  for  the  sale  of  stocks  considered  historically,  689, 
690. 

of  contracts  for  the  sale  of  stocks  coupled  with  a  contract  for 
the  sale  of  the  land,  696. 

of  contracts  for  the  sale  of  stocks,  definiteness  required,  691. 

of  contracts  for  the  sale  of  stocks,  essentials  of  a  bill  for,  700. 

of  contracts  for  the  sale  of  stocks,  miscellaneous  decisions  re- 
specting, 698,  699. 

of  contracts  for  the  sale  of  stocks,  mutuality  essential  to  main- 
tain, 692. 

of  contracts  for  the  sale  of  stocks,  pecuniary  value  or  interest  of 
the  complainant,  when  insufficient,  693. 

of  contracts  for  the  sale  of  stocks  to  obtain  control  for  an  im- 
proper purpose,  695. 

personal  property,  contracts  for  the  sale  of  are  subject  to  the  law 
of,  691. 

special  circumstances  necessary  to  sustain  suits  for,  692. 

test  to  ascertain  whether  a  bill  for  is  sustainable,  691. 

value  of  corporate  stocks,  when  so  ascertainable  that  specific  per- 
formance will  not  be  decreed  with  reference  to,  694. 

when  there  is  no  remedy  at  law,  692. 

where  the  conditions  of  a  unilateral  contract  have  been  per- 
formed, 692. 

Water  Eights,  abandonment  of  by  nonuser,  905. 
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Wills,  after-acquired  personal  property,  whether  and  when  passes  by, 
795,  796. 

after-acquired  realty  did  not  pass  by  at  the  common  law,  796. 

after-acquired  realty,  intention  of  the  testator  to  devise  need  not 
be  expressed  in  terms,  798. 

after-acquired  realty,  intention  of  the  testator  to  devise,  when 
appears,  796,  797. 

after-acquired  realty  passes  if  the  testator  makes  a  general  de- 
vise of  his  real  estate,  799. 

after-acquired  realty  passes  if  the  will  shows  testator  did  not  in- 
tend to  die  intestate  as  to  any  of  his  property,  797. 

after-acquired  realty,  statutes  relating  to  the  passing  of,  796. 

after-acquired  realty,  whether  passes  under  a  residuary   devise, 
795,  796. 

custom  of  making,  history  of,  795. 

construction  of  devises  and  bequests,  differences  between,  795. 

irrevocability  of  at  the  civil  law,  795. 

when  considered  as  speaking  as  of  the  testator's  death,  800. 
Writ  of  Possession.    See  Execution. 
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ABANDONMENT. 

1.  ABANDONMENT  OF  TITLE— What  is  not.— Tlie  Failure  by 

the  owner  for  thirty-five  years  to  pay  taxes  on  land,  or  to  take  actual 
possession  and  prevent  casual  trespasses,  does  not  amount  to  an  aban- 
donment of  his  title.     (Tenn.)     Phy  v.  Hatfield,  888. 

2.  ABANDONMENT  OF  TITLE— How  Established.— To  establish 
an  abandonment  of  title  to  land,  there  must  be  some  clear  and  un- 
mistakable affirmative  act  indicating  a  purpose  to  repudiate  the 
ownership.     (Tenn.)     Phy  v.  Hatfield,  888. 

Note. 

Abandonment,  adverse  possession,  title  acquired  by  is  not  subject  to, 
897. 

application  for  a  new  grant  as  evidence  of,  909. 

by  agents  on  the  part  of  their  principals,  894, 

cannot  be  conditional,  901,  902. 

cannot  be  in  favor  of  any  particular  person,  890. 

conduct,  what  amounts  to,  irrespective  of  intention,  892. 

consideration  for  converts  into  a  sale,  890. 

constitutionality  of  statutes  against  absentees,  907. 

convevance  of  possessory  right  to  unsurveyed  lands  is  not  an,  910. 

definitions  of,  890,  891. 

difference  between  and  loss  of  property,  890. 

diff'erence  between  and  sales  and  gifts,  890. 

difference  between  and  surrender,  890. 

easements  and  servitudes,  whether  and  when  subject  to,  898. 

effect  of,  910. 

elements  of,  890. 

evidence  of,  what  sufficient,  892. 

facts  tending  to  show,  899. 

includes  intent  and  act,  890,  891. 

insane  persons  cannot  be  guilty  of,  893. 

intent  essential  to,  890,  891, 

intent,  evidence  of,  when  not  conclusive,  892. 

intent,  presumption  of,  903. 

intent  to  make  further  claim  to  property,  892. 

is  a  question  of  fact,  892. 

knowledge  of  rights  is  essential  to,  899. 

lapse  of  time  as  evidence  of,  903. 

leaving  property  with  intent  to  return  and  resume  possession  can- 
not amount  to,  890. 

legal  title  cannot  be  lost  by,  894. 

mining  claims,  effect  of  upon,  911. 

mining  claims,  relocation  of  as  evidence  of,  908,  910. 

mining  claims,  when  subject  to,  893.  894,  899,  901. 

mistake  of  fact,  when  prevents  operation  of,  899-902. 

must  be  voluntary,  893. 

Donuser  as  evidence  of,  903. 

of  a  cemetery  by  nonusor,  907. 

of  a  mining  claim,  what  is  not,  893,  894. 

of  a  settlement  on  land,  891. 

of  homestead  entry  by  filing  application  for  land  as  public  land, 
9U9. 

(1111) 
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Abandonment  of  purchase  of  school  lands  by  filing  a  new  application, 

of  Spanish  grant  under  the  Spanish  law,  895,  896. 

of  the  property  of  cotenants,  893,  894. 

of  the  right  of  the  public  to  use  a  street  or  highway,  903. 

of  water  rights  by  nonuser,  905,  906. 

of  water  rights  secured  by  appropriation,  892.  ^ 

parol  sale  of  land  is  not  an,  910. 

partial,  what  amounts  to  and  effect  of,  908. 

possession,  parting  with  is  essential  to,  891. 

property  which  may  and  may  not  be  subject  to,  894,  895. 

public  lands,  claims  to  which  may  be  the  subject  of,  910,  911, 

purposes  and  desires  of,  890. 

railway  tracks,  nonuser  of,  907. 

real  estate,  inchoate  rights  in,  whether  subject  to,  898,  899. 

real  estate,  law  of,  when  not  applicable  to,  896. 

rebutting  evidence  and  presumption  of,  903. 

return  to  land,  intent  of  is  fatal  to  claim  of  abandonment,  891. 

rights  of  way  are  subject  to,  899,  907. 

sale  or  relinquishment  as  evidence  of,  909. 

Spanish  law  of,  895,  896. 

taxes,  failure  to  pay  as  evidence  of,  908. 

temporary  absence  does  not  amount  to,  902. 

title,  inchoate  to  public  lands  may  be  defeated  by,  910,  911. 

title  to  real  property  cannot  be  defeated  by,  910. 

voluntary,  what  is  not,  893. 

water  rights  are  subject  to,  899. 

ABATEMENT    OF   ACTION. 
See  Death. 

ABSTRACT  OF  TITLE. 

1.  AN  ABSTRACT  OF  TITLE  is,  in  a  Legal  Sense,  a  Summary  or 
epitome  of  the  facts  relied  on  as  evidence  of  title,  and  it  must  con- 
tain a  note  of  all  conveyances,  transfers  or  other  facts  relied  on  as 
evidences  of  the  claimant's  title,  together  with  all  such  facts  appear- 
ing of  record  as  may  impair  the  title.     (111.)     Attebery  v.  Blair,  342. 

2.  AN  ABSTRACT  OF  TITLE  Should   Contain  a  Full  Sununaxy 

of  all  grants,  conveyances,  wills,  and  all  records  and  judicial  proceed- 
ings wliereby  the  title  is  in  any  way  affected,  and  all  encumbrances 
and  liens  of  record,  and  show  whether  they  have  been  released  or  not. 
(111.)     Attebery  v.  Blair,  342. 

3.  ABSTRACT  OF  TITLE — Failure  to  Show  Delivery  of  Patents. 
An  abstract  which  sets  forth  entries  showing  the  purchase  of  the  land 
from  the  government  over  fifty  years  ago  is  not  open  to  just  appre- 
hension because  it  does  not  show  that  patents  were  delivered  to  the 
purchasers.     (111.)     Attebery  v.  Blair,  342. 

4.  ABSTRACT  OF  TITLE — Seal  and  Acknowledgment. — Entries 
in  an  abstract  which  show  warranty  and  quitclaim  deeds  by  named 
grantors  to  named  grantees  imply  that  the  instruments  were  under 
seal,  which  otherwise  would  not  be  deeds;  and  a  notation  of  an 
acknowledgment  before  a  notary  implies  a  complete  acknowledgment. 
(III.)     Attebery  v.  Blair,  342. 

5.  ABSTRACT  OF  TITLR — A  Summary  of  a  Deed  or  Acknowl- 
edgment is  not  designed  to  be  a  copy  of  the  instrument,  and  does  not 
require  a  statement  of  anything  further,  unless  there  is  an  absence 
of  a  seal,  or  some  other  defect  is  shown  which  would  affect  the  validity 
of  the  instrument.     (111.)     Attebery  v.  Blair,  342. 
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6.  ABSTRACT  OF  TITLE — Curing  by  Affidavit. — Imperfections 
in  an  abstract  of  title,  such  as  a  failure  to  show  who  were  the  heirj 
of  an  intestate,  or  to  state  whether  a  grantor  was  married  or  single, 
or  to  explain  a  discrepancy  in  the  spelling  of  a  grantee's  name,  may  be 
cured  bv  affidavits  showing  the  necessary  facts.  (111.)  Attebery  v. 
Blair,  342. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,   1-6. 

ACCOUNTING. 

1.  ACCOUNTING — ^When  may  be  had  by  Principal  Against  Agent. 
The  bare  relation  of  principal  and  agent  will  not  give  jurisdiction  to 
courts  of  equity  to  entertain  a  bill  for  an  accounting  by  the  former 
against  the  latter;  but  where  the  relation  partakes  of  a  fiduciary 
character,  and  the  matters  of  which  an  accounting  is  sought  are  pecul- 
iarly within  the  knowledge  of  the  agent,  such  a  bill  will  be  enter- 
tained.    (Ala.)     Phillips  v.  Birmingham  Industrial  Co.,  156. 

2.  ACCOUNTING^ — When  may  be  had  Against  Vendor  of  Farm- 
ing Land. — A  bill  praying  for  an  accounting  and  alleging  that  the 
complainant  purchased  of  the  respondent  a  tract  of  land  which  the 
latter  was  cultivating  with  croppers  and  wage-hands;  that  subse- 
quently the  complainant  and  respondent  agreed  that  the  latter  should 
settle  with  his'  croppers  and  wage-hands  and  turn  over  the  proceeds; 
and  that  the  respondent  disregarded  the  trust  assumed  and  refused  to 
render  an  accounting  thereof,  the  details  of  which  rested  entirely 
within  his  knowledge,  states  a  cause  of  action.  (Ala.)  Phillips  t. 
Birmingham  Industrial  Co.,  156. 

See  Partnership,  7,  8. 

ACTIONS. 

1.  ACTION. — A  Thing  not  Susceptible  of  Being  Proved  cannot  be 
made  the  basis  for  a  recovery  in  a  lawsuit.  That  would  be  to  base 
a  recovery  on  conjecture  alone.  (Ky.)  Evans  v.  Cumberland  Tel.  & 
Tel.  Co.,  444. 

2.  ACTION. — ^A  Bight  of  Action  at  Law  Arises  from  the  existence 
of  a  primary  right  in  the  plaintiff,  and  an  invasion  of  that  right  by 
some  delict  on  the  part  of  the  defendant.  (Conn.)  Pavelka  t.  St. 
Albert  Society,  Branch  No.  30,  263. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

AGENCT. 

See  Principal  and  Agent* 

ALIBI. 
^        See  Criminal  Law,  3. 

ALIMONY. 
See  Divorce,  11-19. 

ANNULMENT  OF  MARBIAQB. 

See   Marriage. 
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appeal  and  ereoe. 

In  General. 

1.  APPEAL — Findings  Binding  on  Eespondent. — If  a  judgment  is 
■nholly  in  respondent's  favor,  he  is  not  concluded  by  findings  of  fact 
to  which  he  did  not  except.     (Mo.)     Egger  v.  Egger,  566. 

2.  APPEAL — Theory  of  Parties  Below  must  be  Adhered  to. — If 
Loth  parties  at  the  trial  treated  an  action  as  a  direct  rather  than  a 
collateral  attack  upon  a  tax  sale  or  deed,  the  case  must  proceed  on 
that  theory  on  appeal.     (Mo.)     Shelton  v.  Franklin,  537. 

3.  APPEAL. — Equity  Cases  on  Appeal  are  tried  de  novo.  (Or.) 
Morse  v.  Whitcomb,  832. 

4.  APPEAL. — Conclusions  of  Fact  Which  Do  not  Violate  any  rule 
of  law  to  the  prejudice  of  the  appellant  cannot  be  reviewed  by  the 
supreme  court.     (Conn.)     McNiff  v.  City  of  Waterbury,  247. 

5.  APPEAL — Affirmance — Nonresident  not  Served  or  Appearing. — 
In  order  that  the  affirmance  here  of  a  final  decree  shall  operate  to 
deprive  an  adult  nonresident  defendant,  not  served  with  process  or 
appearing,  and  who  did  not  join  in  the  appeal,  to  a  rehearing  pur- 
suant to  sections  3816  and  3819,  Code  of  1906,  or  an  infant  defend- 
ant wuthin  six  months  after  attaining  his  majority,  from  showing 
cause  against  the  same,  such  final  decree  must  have  been  jointly 
against  all,  and  the  parties  appealing  and  the  parties  not  appealing 
must  stand  upon  the  same  ground,  and  their  rights  be  involved  in  the 
same  question,  and  be  equally  affected  by  such  decree.  (W.  Va.) 
White  V.  White,  1013. 

Affidavit  on  Appeal  from  Probate  Court. 

6.  APPEAL — Sufficiency  of  Affidavit. — An  affidavit  on  an  appeal 
from  a  probate  court,  made  "for  and  in  behalf  of  the  plaintiff"  by 
his  attorney,  and  signed  by  the  latter  as  "appellant,"  is  not  fatally 
defective.     (Mo.)     Egger  v.  Egger,  566. 

7.  APPEAL — Waiver  of  Defective  Affidavit. — Objection  to  the 
sufficiency  of  the  affidavit  on  appeal  from  a  probate  court  should  be 
made  in  the  district  court.  It  is  too  late  to  make  objection  in  the 
supreme  court.     (Mo.)     Egger  v.  Egger,  566. 

Questions  Baised  for  First  Time  on  Appeal. 

8.  APPEAL — Raising  Constitutional  Question  for  First  Time. — 
The  constitutionality  of  a  local  statute  authorizing  entries  in  "Carle- 
ton's  Abstracts"  to  be  used  as  evidence  of  title  should  be  raised 
when  the  law  is  offered  as  a  link  in  the  testimony.  It  will  not  be 
considered  for  the  first  time  on  appeal.  (Mo.)  Shelton  v.  Franklin, 
537. 

9.  APPEAL — Objection  to  Testimony  for  First  Time. — When  en- 
tries from  "Carleton's  Abstracts"  are  read  in  evidence  to  show  title, 
and  no  objections  are  made  or  exceptions  saved  at  the  time,  an  objec- 
tion to  their  admissibility  comes  too  late  on  appeal.  (Mo.)  Shelton 
v.  Frankin,  537. 

10.  APPEAL — Question  not  Raised  Below. — An  appellant  is  not 
entitled  to  have  a  note  filed  in  the  case  canceled  on  appeal  if  tliis 
was  not  requested  in  the  trial  court.     (Nev.)     Turley  v.  Thomas,  667, 

Questions  of  Evidence. 

11.  APPEAL — Review  of  Sufficiency  of  Evidence, — Where  the 
grounds  of  a  motion  for  a  new  trial  do  not  include  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  that  question  is  not  reviewable 
on  appeal.     (Mont.)     Bliss  v.  Woleott,  636. 

12.  APPEAL — Review  of  Conflicting  Evidence. — Evrn  if  the  su- 
preme court  is  satisfied  that  it  would  have   reached  a  different  con- 
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elusion  upon  conflicting  evidence  from  that  of  the  trial  court,  this  of 
itself  will  not  justify  a  reversal.     (Wis.)     Hubbard  v.  Ferry,  27. 

13.  APPEAL — Examination  of  Evidence. — Where  a  petition  is  con- 
strued as  a  bill  to  cancel  a  tax  deed,  rather  than  a  collateral  pro- 
ceeding, the  court  on  appeal  may  examine  the  evidence  and  reach 
its  own  conclusions  as  to  what  should  be  the  decree  entered. 
(Mo.)     Shelton  v.  Franklin,  537. 

14.  APPEAL. — The    Appellate    Court   will  not  Disturb  a  Verdict 

where  there  is  competent  testimony  upon  which  the  jury  was  war- 
ranted in  reaching  its  conclusion.  (Wash.)  Kincaid  v.  Walla  Walla 
Valley   Traction   Co.,  982. 

15.  APPEAL — ^Harmless  Error  in  Admitting  Evidence. — The  admis- 
sion of  incompetent  evidence  is  harmless  error,  if  there  is  an  abun- 
dance of  competent  evidence  to  establish  the  fact  in  issue.  (Wash.) 
Williams  v.  Hewitt,  971. 

APPEAEANCE. 

1.  APPEARANCE. — Acceptance  of  Notice  to  Take  Depositions, 
by  a  partv  not  served  with  process,  does  not  amount  to  appearance 
in  the  suit  or  action.     (W.  Va.)     White  v.  White,  1013. 

2.  APPEARANCE — Effect  of  Recital  of  in  Judgment. — Where 
there  are  a  number  of  adult  defendants,  some  served,  others  non- 
residents and  proceeded  against  by  order  of  publication,  a  judgment 
or  decree  reciting  in  general  terms  the  appearance  of  the  adult  de- 
fendants, without  naming  them,  will  be  construed  as  including  only 
the  persons  served  with  process.     (W.  Va.)     White  v.  White,  1013. 

3.  GENERAL  APPEARANCE— What  Constitutes.— A  Request  for 
Time  in  which  to  answer  to  the  merits  constitutes  a  general  appear- 
ance, the  effect  and  scope  of  which  may  not  be  limited  by  any  state- 
ment on  the  part  of  counsel  that  he  desires  the  record  to  show  that 
his  appearance  is  special.     (Mont.)     State  v.  District  Court,  622. 

4.  APPEARANCE. — An  Appeal  by  the  Defendant  to  a  Reviewing 
Court  is  in  effect  a  general  appearance.  (Ky.)  Foster-Milburn  Co. 
V.  Chinn,  417. 

ARREST. 

ARREST — Necessity  of  Warrant  by  Sheriff. — A  sheriff  who  has 
wrongfully  released  a  prisoner  before  the  expiration  of  his  term  of 
imprisonment  should  procure  a  warrant  before  rearresting  him,  if 
there  is  time  therefor.     (Tenn.)     State  v.  Endsley,  886. 

ASSIGNMENT. 

1.  ASSIGNMENT  OF  BANK-BOOK  —  What  Constitutes.— Evi- 
dence that  a  man  rendered  services  to  a  helpless  woman,  advanced 
her  money  for  necessaries,  attended  to  her  affairs,  and  after  her  death 
has  possession  of  her  bank-book  with  a  slip  attached  bearing  the 
words,  "Ed.,  this  is  for  you.  Lida,"  is  sufficient  to  sustain  an  assign- 
ment to  him  of  the  funds  evidenced  by  the  bank-book.  (Wis.) 
Stacks  V.  Buten,  39. 

2.  ASSIGNMENT  OF  BANK-BOOK— Written  Notice  to  Bank.— 
Under  a  statute  providing  that  an  assignment  of  a  bank-book  is  not 
valid  without  written  notice  to  the  bank,  an  assignment  is  good 
although  notice  is  not  given  to  the  bank  until  after  the  death  of 
the  assignor.  The  assignment  becomes  effective  in  favor  of  the 
assignee  at  the  time  of  its  execution,  and  operative  on  the  bank 
when  brought  to  its  notice.     (Wis.)     Stacks  v.  Buteu,  39. 

See  Judgment,  11-13. 
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ASSIGNMENT  FOE  CREDITORS. 
ASSIGNMENT    FOR    CREDITORS— Right    of   Assignee.— The 

fact  that  a  pledge  of  property  is  good  as  between  the  parties,  not- 
withstanding there  is  not  a  delivery  of  the  property  to  the  pledgee, 
does  not  prevent  the  pledgor's  assignee  for  the  benefit  of  creditors 
from  setting  aside  the  transfer  as  invalid  against  other  creditors  of 
the  pledgor.     (Ky.)     Burnes  v.  Daviess  County  Bank  etc.  Co.,  467. 

ASSOCIATIONS. 

1.  ASSOCIATION. — ^A  Joint  Stock  Company,  When  not  Organized 

under  any  statute,  is  a  purely  voluntary  association  of  individuals, 
governed  by  the  same  rules  of  law  as  any  other  partnership.  (111.) 
People  V.  Brander,  301. 

2.  ASSOCIATION. — The  Term  "Association"  is  Used  to  Designate 
a  body  of  persons  acting  together  without  a  charter  but  upon  methods 
and  forms  used  by  incorporated  bodies  for  the  prosecution  of  some 
common   enterprise.     (111.)     People  v.  Brander,  301. 

3.  ASSOCIATION. — The  Term  "Association"  is  z  Word  of  vague 
meaning,  used  to  indicate  a  collection  of  persons  who  have  joined  to- 
gether for  a  certain  object      (111.)     People  v.  Brander,  301. 

ASSUMPSIT. 
PLEADING. — The  Common  Courts  are  Appropriate  to  a  situa- 
tion which  discloses  an  express  employment  by  the  defendant  of  the 
plaintiff  to  do  work  and  furnish  materials,  the  absence  of  an  agree- 
ment as  to  the  compensation  to  be  paid  therefor,  and  performance 
on  the  plaintiff's  part.     (Conn.)     Patchen  v.  i)elohery  Hat  Co.,  290. 

See  Guardian  and  Ward,  3. 

ATTACHMENT. 

In  General. 

1.  ATTACHMENT — ^Appraiser  not  Estopped  to  Deny  the  Validity 

of. — If  the  acts  shown  by  the  sheriff's  return  of  an  attempted  at- 
tachment of  real  property  are  insuflScient,  one  of  the  appraisers,  who 
subsequently  purchased  the  property  from  the  defendant  in  the 
writ,  is  not  estopped  to  object  to  the  sufficiency  of  the  levy. 
(Ohio  St.)     Green  v.  Coit,  784. 

2.  ATTACHMENT— Interest  Reached  by  Levy. — An  attachment 
levy  reaches  only  the  actual  interest  in  land  which  the  debtor  owns, 
and  not  his  apparent  interest.     (Kan.)     Good  v.  Williams,  392. 

3.  ATTACHMENT — Interest  Reached  by  Levy. — An  attaching 
creditor  is  never  considered  as  a  bona  fide  purchaser.  His  lien  at- 
taches merely  to  the  interest  of  the  judgment  debtor  and  to  nothing 
more,  and  it  is  the  duty  of  courts  to  protect  every  equity  belonging 
to   other   persons.     (Kan.)     Good   v.   Williams,  392. 

4.  ATTACHMENT — ^Motion  to  Dissolve  and  Release. — The  evi- 
dence, being  wholly  in  writing,  examined  and  held  to  require  the 
denial  of  two  motions — one  to  dissolve  an  attachment,  and  the  other 
to  release  property  from  its  operation.  (Kan.)  Western  Grocer  Co. 
V.  Alleman,  398. 

Nonresidents — Soldier  at  Fortress  Monroe. 

5.  ATTACHMENT — Nonresident.— The  Fact  That  Process  can  or 
cannot  be  served  upon  a  defendant  is  not  the  test  of  the  right  to 
issue  an  attachment  against  Mm  as  a  nonresident.  (Va.)  Bank  of 
Phoebus  V.  Byrum,  953. 
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6.  ATTACHMENT — Nonresident — Soldier  at  Fortress  Monroe. — 
A  person  who  comes  from  North  Carolina,  enlists  in  the  United 
States  army  and  resides  as  a  soldier  at  Fortress  Monroe  is  a  non- 
resident of  Virginia  so  that  his  property  is  subject  to  attachment  as 
fuch,  notwithstanding  he  is  subject  to  service  of  process  from  the 
courts  of  that  state.     (Va.)     Bank  of  Phoebus  v,  Byrum,  953. 

Sheriff's  Return. 

7.  ATTACHMENT— Sheriff's  Return. — It  is  the  duty  of  the  sher- 
itf  levying  an  attachment  by  his  return  to  show  full  compliance  with 
the  provisions  of  the  statute  determining  his  duties  concerning  the 
levy  of  the  writ.     (Ohio  St.)     Green  v.  Coit,  784. 

8.  ATTACHMENT— Return  of  Sheriff— Description,  When  Insuffi- 
cient.— The  return  of  an  attachment  of  real  property  which  describes 
it  as  follows:  "Building  and  land  $800.00,  lot  about  25  ft.  by  75  ft.," 
is  clearly  insuflS.cient  as  a  description.  (Ohio  St.)  Green  v.  Coit, 
784. 

9.  ATTACHMENT  OF  REAL  PROPERTY  —  Sheriff 's  Return, 
"When  Fatally  Defective. — If  the  sheriff's  return  of  an  attachment 
of  real  property  fails  to  show  that  a  copy  of  the  order  was  left  with 
the  occupant  of  the  property  or  posted  in  a  conspicuous'  place 
thereon,  or  whether  the  property  was  occupied  or  not,  such  return 
is  fatally  defective.     (Ohio  St.)     Green  v.  Coit,  784. 

10.  ATTACHMENT — Insufficiency  not  Cured  by  the  Appearance 
of  the  Defendant. — If  the  return  of  an  attachment  on  real  property 
is  fatally  defective,  this  is  not  cured  by  the  filing  of  an  answer  by 
the  defendant  after  the  attempted  levy  of  the  writ.  (Ohio  St.) 
Green  v.  Coit,  784. 

See  Deeds,  2. 

ATTORNEY  AND  CLIENT. 
ATTORNEY — Remedy  to  Enforce  Compensation. — Where  an  at- 
torney, while  prosecuting  a  suit  to  subject  real  property  to  a  judg- 
ment, recovered  by  his  client  in  another  action,  takes  from  his  client 
an  assignment  of  a  half  interest  in  the  judgment  in  consideration 
of  his  services,  but  after  the  termination  of  the  suit,  which  results  in 
judgment  for  the  client,  the  client  satisfies  both  judgments,  and  the 
Attorney  ceases  to  represent  him,  the  attorney  has  no  authority  to 
issue  execution,  and  his  only  remedy  is  in  equity.  (Or.)  Alexander 
V.  Munroe,  840. 

See  Champerty;  Trial,  1. 

AUTOMOBILES. 

1.  AUTOMOBILE — Contributory.  Negligence  In  Driving  Unsafe 
Horse. — In  an  action  by  the  driver  of  a  horse  for  injuries  received 
through  the  animal  becoming  frightened  at  an  automobile,  evidence  is 
admissible  that  the  horse  was  unsafe,  and  would  become  unmanageable 
at  the  sigh't  of  an  automobile  whether  or  not  it  was  making  a  noise. 
(Mont.)     Bliss  v.  Wolcott,  636. 

2.  AUTOMOBILE. — The  Contributory  Negligence  of  the  Driver 
of  a  private  automobile  bars  an  action  by  an  occupant  of  the  car 
against  the  municipality  for  injuries  occasioned  through  a  defect  in 
the  highway.     (Wis.)     Lauson  v.  Fond  du  Lac,  30. 

3.  AUTOMOBILE  —  Negligent  Speed  In  Darkness. — One  wha 
drives  an  automobile  over  a  strange  country  road  on  a  dark  rainy 
night  at  such  a  speed  that  he  cannot  stop  within  the  distance  that  he 
can  plainly  see  objects  or  obstructions  ahead  of  him,  fails  to  exercise 
ordinary  care  for  the  safety  of  himself  and  occupants  of  the  vehicle. 
(Wis.)     Lauson  v.  Fond  du  Lac,  30. 
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4.  AUTOMOBILE — Inadequate  Lights. — To  Run  an  Automoljile 
at  Night  without  sufficient  lights  to  enable  the  driver  to  see  objects 
ahead  of  him  in  time  to  avoid  them  is  negligence,  independently  of 
statute.     (Wis.)     Lauson  v.  Fond  du  Lac,  30. 

5.  AUTOMOBILE. — Lights  on  Automobiles  at  Night  are  required 
for  the  protection  of  travelers  in  the  automobile  as  well  as  for  that 
of  other  travelers  on  the  road.     (Wis.)     Lauson  v.  Fond  du  Lac,  30. 

6.  AUTOMOBILE — Absence  of  Lights  at  Night.— The  rule  that 
it  is  not  negligence  to  drive  horses  over  a  highway  on  a  dark  night 
without  lights  should  not  be  extended  to  automobiles.  (Wis.) 
Lauson  v.  Fond  du  Lac,  30. 

See  Homicide,  3-12. 

BAKERIES. 

See  Constitutional  Law,  7,  8. 

BANKRUPTCY. 

In  General. 

1.  BANKRUPTCY. — The  Kentucky  Act  of  1856,  concerning  con- 
veyances in  contemplation  of  insolvency,  is  not  a  bankruptcy  or  in- 
solvency statute.  Under  it  a  preferential  mortgage  given  by  an 
insolvent  is  in  effect,  when  attacked,  a  deed  of  trust  in  behalf  of  all 
his  creditors.     (Ky.)     Louisville  Dry  Goods  Co.  v.  Lanman,  451. 

2.  BANKRUPTCY — Right  of  Trustee  to  Recover  Deposit. — Where 
money  of  an  insolvent  has  been  deposited  with  a  bank  as  a  special 
fund  for  pro  rata  distribution  among  all  creditors,  with  the  knowl- 
edge and  consent  of  the  bank,  the  trustee  of  the  bankrupt  may  re- 
cover the  fund  and  the  bank  cannot  assert  a  setoff  against  it. 
(Tenn.)     Wagner  v.  Citizens'  Bank  &  Trust  Co.,  869. 

Setof. 

3.  BANKRUPTCY — Setoff. — Section  68a  of  the  Bankruptcy  Act, 

providing  for  setoffs  in  the  case  of  mutual  debts  or  credits,  is  not  in- 
tended to  enlarge  the  doctrine  of  setoff  or  to  enable  one  to  make  a 
setoff  where  the  principles  of  legal  or  equitable  setoff  have  not  pre- 
viously authorized  it.  (Tenn.)  Wagner  v.  Citizens'  Bank  and  Trust 
Co.,  869. 

Fraudulent  Beht — Jurisdiction  of  State  Courts. 

4.  BANKRUPTCY— Fraudulent  Debt — Jurisdiction  of  State  Court. 
Since  in  bankruptcy  proceedings  a  federal  court  cannot  discharge  a 
debt  incurred  by  the  bankrupt  in  purchasing  goods  without  means  or 
intention  of  paying  for  them,  the  seller  can  pursue  him  in  the  state 
courts,  and  obtain  a  personal  judgment,  even  though  he  has  been  ad- 
judged bankrupt,  upon  which,  after  the  federal  court  has  exercised 
its  jurisdiction,  a  writ  of  fieri  facias  may  issue;  but  pending  the  pro- 
ceedings in  bankruptcy,  a  state  court  should  stay  its  execution  until 
the  federal  court  has  finally  adjudicated  the  bankrupt's  case. 
(Ky.)     Louisville  Dry  Goods  Co.  v.  Lanman,  451. 

5.  BANKRUPTCY — Jurisdiction  of  State  Courts. — Where  a  pref- 
erential mortgage  given  by  an  insolvent  is  not  attacked  before  the  ex- 
piration of  four  months  in  which  the  federal  bankrupt  court  may 
assume  jurisdiction  of  the  matter,  a  state  court  may  proceed,  although 
the  federal  court  has  assumed  jurisdiction  of  the  bankrupt  and  his 
affairs,  to  grant  to  creditors  the  relief  from  the  mortgage  which  the 
state  statutes  provide.  (Ky.)  Louisville  Dry  Goods  Co.  v.  Lan- 
man, 451. 
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Discharge  and  "Extinguishment  of  Debt. 

6.  BANKEUPTCY— Discharge  of  Liability  Growing  Out  of  Fraud. 

A  debtor  cannot  be  discharged  in  bankruptcy  of  a  liability  which 
has  grown  out  of  his  fraud  in  buying  goods  on  credit  while  insolvent, 
then  setting  them  over  to  favored  creditors,  and  leaving  himself 
nothing  with  which  to  pay  for  them.  (Ky.)  Louisville  Dry  Goods 
Co.  V.  Lanman,  451. 

7.  BANKRUPTCY— Discharge  as  Extinguishment  of  Debt.— The 
effect  of  a  discharge  in  bankruptcy  is  to  extinguish  a  pre-existing 
debt  and  not  merely  to  bar  the  remedy  thereof.  (Kan.)  Necdham 
V.  Matthewson,  374. 

8.  BANKRUPTCY— Discharge  of  Debt — New  Promise  to  Pay. — 
The  moral  obligation  to  pay  the  former  indebtedness  is  a  sufficient 
consideration  for  a  new  promise,  but  in  order  to  revive  a  liability 
upon  a  claim  discharged  in  bankruptcy  there  must  be  an  express 
promise  to  pay  the  specific  debt.  A  promise  cannot  be  implied  from 
the  fact  of  part  payment  or  other  circumstances.  (Kan.)  Need- 
ham  V.  Matthewson,  374. 

Note. 

Bankruptcy,  assignability  of  promise  to  pay  debt  barred  by,  388. 

bar  resulting  from  proceedings  in  by  the  English  law,  378. 

certificate  of  discharge,  effect  of  on  the  debt  barred  by,  388. 

conditional  promise  to  pay  debt  barred  by,  380. 

conditional  promise  to  pay  debt  barred  by  must  be  accepted,  380. 

consideration  for  promise  to  pay  debts  discharged  by,  381. 

difference  between  bar  of  and  the  effect  of  the  statute  of  limita- 
tions, 389,  391. 

discharge  in,  effect  of,  390,  391. 

eft'ect  of  upon  debts  by  the  English  law,  378. 

moral  obligation  to  pay  debt  barred  by,  390. 

moral  obligation  to  pay  debt  barred  by,  whether  a  suflScient  con- 
sideration for  a  new  promise,  384. 

moral  obligation  to  pay  debt  discharged  by,  390. 

new  promise  after  proceedings  under,  and  the  effect  of,  378. 

new  promise  after  creates  a  new  debt  instead  of  reviving  the  old 
one,   378. 

new  promise,  offer  to  pay  debt  barred  by,  part  payment  is  not 
equivalent    to,  478. 

new  promise,  oral,  to  pay  debt  discharged  by,  385. 

new  promise,  promise  to  do  right  is  not  equivalent  to  a,  383. 

new  promise  to  pay  as  soon  as  possible  debt  barred  by,  381.  382. 

new  promise  to  pay  debt  barred  by,  conditional,  what  is,  380. 

new  promise  to  pay  debt  barred  by  must  be  clear  and  unequivo- 
cal, 383. 

new  promise  to  pay  debt  barred  by  may  be  made  either  before  or 
after  the  actual   discharge  is   entered,  385,  38G. 

new  promise  to  pay  debt  barred  by  must  be  express.  381. 

new  promise  to  pay  debt  barred  by,  pleading,  mode  of.  387,  388. 

new  promise  to  pay  debt  barred  by,  to  whom  must  be  made,  386, 
387. 

part  payment  of  debt  barred  by,  effect  of,  379. 

payment  of  interest  does  not  revive  debt  discharged  by,  389. 

pleading  discharge  in,  388,  389. 

proceedings  for  were  not  indigenous  to  the  soil  of  England,  377. 

BANK-BOOKS. 

See  Assignment. 
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BANKS  AND  BANKING. 

In  General. 

1.  BANKING — What    Constitutes. — ^Any    Person    or    Corporation 

engaged  in  the  business  carried  on  by  banks  of  deposit  or  of  dis- 
count or  of  circulation  is  doing  a  banking  business,  although  but  one 
of  those  functions  may  be  exercised.     (Wis.)     McLaren  v.  State,  55. 

2.  BANKING — Receiving  Deposits  by  Merchants. — Where  the 
proprietors  of  a  store  maintain  a  "deposit  purchase  department," 
receive  deposits  of  money,  issue  pass-books,  pay  interest  on  the  funds, 
and  pay  the  principal  sum,  with  interest,  on  demand,  in  money  or 
in  goods  at  the  election  of  the  depositor,  they  do  a  banking  business, 
within  the  Wisconsin  statute  regulating  banking.  (Wis.)  McLaren 
V.  State,  55. 

3.  BANKS. — The  Relation  of  a  Bank  to  a  Depositor  is  that  of 
debtor  and  creditor,  and  the  bank  is  the  debtor  of  the  depositor. 
(Tenn.)     Wagner  v.  Citizens'  Bank  &  Trust  Co.,  869. 

4.  BANK. — Deposits  Received  into  an  Incorporated  Bank  become 
the  property  of  the  corporation.     (Nev.)     Ex  parte  Eickey,  651. 

5.  BANK — Ultra  Vires  in  Establishing  Branch  Bank. — In  an  ac- 
tion by  creditors  to  enforce  the  liability  of  shareholders  of  a  defunct 
bank,  the  shareholders  cannot  plead  ultra  vires  on  the  part  of  the 
bank  in  establishing  branches  of  which  they  had  actual  or  presump- 
tive knowledge  and  in  profits  of  which  they  shared.  (Colo.)  Kipp 
V.  Miller,  236. 

6.  BANK  —  Presumption  of  Stockholders'  Knowledge. —  Share- 
holders in  a  bank  will  be  presumed  to  have  knowledge  of  the  course 
of  business  continued  by  the  bank  for  years,  which  appears  from  its 
books  and  records.     (Colo.)     Kipp  v.  Miller,  236. 

Begulation  of  Legislature. 

7.  BANKING. — The  Legislature  has  the  Right  to  Regulate  bank- 
ing, and  to  regulate  the  business  of  merchants  in  receiving  deposits 
of  money  which  the  depositor  may  withdraw,  with  interest,  either 
in  money  or  in  goods.     (Wis.)     MacLaren  v.  State,  55. 

8.  BANKING — Right  Of  Legislature  to  Define  and  Regulate.— 
It  is  competent  for  the  legislature  to  define  as  banking  the  business 
of  merchants  in  receiving  deposits  of  money  which  the  depositor 
may  withdraw,  with  interest,  in  money  or  in  goods,  and  to  throw 
around  such  business  the  general  safeguards  provided  for  the  bank- 
ing business  proper.     (Wis.)     MacLaren  v.  State,  55. 

Banlcer's  Lien  and  Setof. 

9.  BANKS — Lien  on  Special  Deposit. — ^A  Bank  Does  not  have  a 

Lien  on  funds  deposited  for  a  specific  purpose  known  to  the  bank. 
(Tenn.)     Wagner  v.  Citizens'  Bank  &  Trust  Co.,  869. 

10.  BANK — ^Lien  upon  Trust  Deposit. — ^A  Bank  has  No  Lien  on  or 
right  of  setoff  against  a  deposit  made  in  trust  for  a  specific  purpose 
known  to  it.     (Tenn.)     Wagner  v.  Citizens'  Bank  &  Trust  Co.,  869. 

11.  BANK — Setoff  Against  Deposit  for  Distribution  Among  Cred- 
itors.— Where  funds  of  an  insolvent  are  deposited  with  a  bank  for 
pro  rata  distribution  among  aU  creditors,  with  the  knowledge  and 
consent  of  the  bank,  the  bank  has  no  right  of  setoff  in  the  funds 
against  the  bankrupt's  indebtedness  to  it.  (Tenn.)  Wagner  v.  Citi- 
zens' Bank  &  Trust  Co.,  869. 

Officers  as  Agents  of  Each  Other. 

12.  BANK— Tellers  as  Agents  of  President.— A  teller  of  an  in- 
corporated bank  in  receiving  deposits  is  not  the  agent  of  the  presi- 
dent of  the  corporation.     (Nev.)     Ex  parte  Eickey,  651. 
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13.  BANK— Teller  and  President  not  Agents  of  Each  Other. — The 

president  and  the  receiving  teller  of  an  incorporated  bank  are  both 
agents  of  the  same  principal,  namely,  the  corporation.  They  are  not 
agents  of  each  other.     (Nev.)     Ex  parte  Rickey,  651. 

14.  BANK — President  not  a  Principal. — The  president  of  an  in- 
corporated bank,  in  exercising  the  powers  conferred  by  the  by-laws 
or  directors  of  the  corporation,  acts,  even  in  directing  a  receiving 
teller,  as  the  agent  of  the  corporation,  and  not  as  a  principal.  His 
acts,  within  the  scope  of  his  powers,  are  those  of  the  corporation, 
the  real  principal.     (Nev.)     Ex  parte  Eickey,  651. 

Duties  and  Liabilities  of  Officers. 

15.  BANKING — Duties  of  Directors  and  Cashier. — The  cashier  and 
directors  of  a  bank  stand  in  a  reciprocal  relation  to  each  other.  The 
duties  of  the  cashier  are  rather  executive,  and  those  of  the  directors 
administrative.     (Ark.)     Bailey  v.  O'Neal,  185. 

16.  BANKING — Delegation  of  Duties  to  Cashier. — The  directors  of 
a  bank  cannot  discharge  a  positive  duty  which  the  law  imposes  upon 
them  by  delegating  it  to  the  cashier.     (Ark.)     Bailey  v.  O'Neal,  185. 

17.  BANKING — Liability  of  Directors  for  Neglect  of  Duties. — 
Directors  of  a  bank  who  allow  the  cashier  to  make  loans  without  secur- 
ity, and  to  continue  such  a  course  of  dealing  for  a  period  of  years, 
■which  results  in  the  insolvency  of  the  bank,  violate  their  statutory 
■duties,  and  are  liable  therefor  to  creditors.  (Ark.)  Bailey  V. 
O'Neal,  185. 

Crime  of  deceiving  Deposits  After  Insolvency. 

18.  BANK — Crime  of  Receiving  Deposits  After  Insolvency. — A 
statute  providing  that  every  officer  or  agent  of  a  bank  "who  receives 
any  deposits,"  knowing  the  bank  to  be  insolvent,  shall  be  guilty  of 
embezzlement,  penalizes  the  act  of  receiving,  not  the  act  of  accept- 
ing, a  deposit.  It  imposes  a  penalty  only  on  the  officer  who  receives, 
either  in  fact  or  in  law,  the  deposit.  Hence,  where  a  teller  of  an 
insolvent  incorporated  bank  receives  a  deposit,  the  president  cannot 
be  punished  on  the  theory  that  he  assents  to  the  reception,  nor  on  the 
theory  of  agency.  The  teller  is  not  his  agent,  the  receipt  in  law  is 
by  the  corporation,  and  the  word  "receives"  does  not  include  "assent 
to  reception."     (Nev.)     Ex  parte  Eickey,  651. 

19.  BANK — Crime  of  Receiving  Deposits  After  Insolvency. — The 
receipt  of  a  deposit  by  an  employe  of  an  incorporated  insolvent  bank 
is  not  the  act  of  the  president  or  other  officer  having  authority  over 
the  employe..  The  receipt,  in  law,  is  by  the  corporation  itself. 
(Nev.)     Ex  parte  Eickey,  651. 

20.  BANK,  PRESIDENT  OF — Indictment  for  Receiving  Deposit 
After  Insolvency. — An  indictment  alleging  that  the  accused  was  the 
president  of  an  incorporated  bank,  and  that  he,  by  and  through  the 
receiving  teller,  feloniously  received  a  deposit  knowing  the  bank  to 
be  insolvent,  does  not  charge  the  accused  with  any  offense  under  a 
statute  providing  that  every  officer  or  agent  of  a  bank  "who  receives 
any  deposits,  knowing"  that  the  bank  is  insolvent,  shall  be  guilty  of 
■embezzlement.     (Nev.)     Ex  parte  Eickey,  651. 

Creditors^  Suit  After  Dissolvlion. 

21.  BANK — Creditors'  Suit  After  Dissolution,  Bank  as  Party.— In 
an  action  by  creditors,  after  the  dissolution  of  a  bank,  to  ascertain 
the  liability  of  the  stockholders  and  have  judgment  accordingly,  the 
bank  is  not  a  necessary  party.     (Colo.)     Kipp  v.  Miller,  236. 

22.  BANK — Creditors'  Suit  After  Dissolution,  When  Lies.— A 
creditors'  suit  to  enforce  the  liability  of  shareholders  in  a  bank  may 
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be  maintained  after  the  dissolution  of  the  bank  and  the  expiration 
of  its  charter.     (Colo.)     Kipp  v.  Miller,  236. 

23.  BANK — Creditor's  Suit  After  Dissolution,  Directors  as  Par- 
ties.— Where  the  charter  of  a  bank  expires  and  it  ceases  to  be  a 
going  concern,  after  it  has  made  an  assignment  for  creditors,  the 
directors  in  office  at  the  time  of  dissolution  are  not  necessary  parties 
to  a  bill  by  creditors  to  ascertain  the  liability  of  the  shareholders 
and  charge  them  accordingly.     (Colo.)     Kipp  v.  Miller,  236. 

National  Bank. 

24.  NATIONAL  BANK— Capacity  to  Purchase  Land.— The  ca- 
pacity of  a  corporation  organized  under  the  national  banking  act  to 
purchase  land  can  be  brought  into  question  only  by  the  federal 
government.     (111.)     De  Witt  County  Nat,  Bank  v.  Mickelberry,  304. 

Note. 

Burden  of  Proof.     See  Evidence. 

BENEFIT   SOCIETY. 

1.  BENEFIT  SOCIETY — Misrepresentation  by  Agent  to  Appli- 
cant.— A  benefit  society  whose  officers  and  agents  have  induced  a 
member  to  join  by  false  and  misleading  representations  as  to  the  pur- 
port and  effect  of  the  questions  in  the  application  for  membership 
cannot,  after  loss,  make  such  misconduct  a  ground  of  forfeiture. 
(Va.)     Modern  Woodmen  of  America  v.  Lawson,  927. 

2.  BENEFIT  SOCIETY — Knowledge  and  Misrepresentation  by 
Agents. — Where  a  deputy  head  consul  in  organizing  a  camp  and  tak- 
ing an  application,  and  the  camp  physician  in  making  his  report  of 
the  condition  of  the  applicant,  have  knowledge  of  the  falsity  of  the 
answers  of  the  applicant,  and  in  fact  encourage  or  induce  him  to 
make  them,  and  the  clerk,  also  with  knowledge,  accepts  his  dues,  the 
society  cannot  avoid  liability  on  the  contract  of  insurance.  (Va.) 
Modern  Woodmen  of  America  v.  Lawson,  927. 

See  Judgment,  8,  10. 

BILLS  AND  NOTES. 

Accommodation  Paper. 

1.  ACCOMMODATION  NOTE— Fraud  as  Defense  at  Law.— Fraud 
in  the  procurement  of  an  accommodation  indorsement  of  a  negotiable 
promissory  note,  alleged  to  have  been  perpetrated  by  the  holder 
thereof,  may  be  proved  as  matter  of  defense  in  an  action  at  law,  in- 
stituted by  him  on  the  note.  (W.  Va.)  Prewett  v.  Citizens'  Nat. 
Bank,  1019. 

2.  ACCOMMODATION  NOTE— Fraud — Courts  Having  Jurisdic- 
tion.— In  respect  to  redress  of  an  injury,  predicated  on  such  a  fraud, 
courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction. 
(W.  Va.)     Prewett  v.  Citizens'  Nat.  Bank,  1019. 

3.  ACCOMMODATION  NOTE— Repeated  Negotiations. — The  con- 
tract of  accommodation  parties  is  to  authorize  the  uccommodatee  to 
borrow  once  on  their  credit;  it  does  not  authorize  him  to  repeatedly 
incur  indebtedness  on  their  credit.     (Wis.)     Comstock  v.  Bucldoy,  34. 

4.  ACCOMMODATION  NOTE — Discharge  by  Payment. — When 
an  accommodation  note,  after  being  negotiated,  is  paid  by  the  party 
primarily  liable,  it  is  discharged,  and  ceases  to  have  any  legal  ex- 
istence, at  least  as  to  the  accommodation  maker,  and  the  broker  to 
whom  it  is  returned  after  payment  has  no  authority  from  the  paper 
alone  again  to  negotiate  it.     (Wis.)     Comstock  v.  Buckley,  34. 
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6.    ACCOMMODATION  NOTE— Second  Negotiation  "by  Broker. — 

A  broker  who  makes  an  honest  sale  within  his  authority  of  an 
accommodation  note  may  purchase  it  back  in  his  individual  capacity, 
and  thereby  acquire  a  good  title  which  he  may  again  transfer  to 
another.  But  the  rule  is  different  if  he  sells  the  note  fraudulently 
as  part  of  a  purpose  to  appropriate  to  himself  the  proceeds  thereof. 
(Wis.)     Comstock  v.  Buckley,  34. 

6.  ACCOMMODATION  NOTE — Second  Negotiation  ty  Broker.— 
If  a  broker  employed  to  negotiate  an  accommodation  note  makes  a 
fraudulent  sale  thereof  as  part  of  a  purpose  to  appropriate  to  him- 
self the  proceeds  thereof,  but  afterward  pays  the  amount  due  to  the 
transferee  and  receives  the  note  back,  it  reassumes  in  his  possession 
the  same  position  it  formerly  occupied,  and  he  can  dispose  of  it  to 
another,  not  an  innocent  holder,  only  within  the  limits  of  his  own 
rights  and  authority.     (Wis.)     Comstock  t.  Buckley,  34. 

Illegality  of  Paper. 

7.  BILLS  AND  NOTES — Illegal  Consideration — "Future  Cotton." 

A  promissory  note  given  on  the  purchase  of  "future  cotton"  is  void 
under  the  Alabama  Code,  and  no  recovery  thereon  can  be  had  even 
by  an  innocent  holder  for  value.  (Ala.)  Birmingham  Trust  &  Sav. 
Co.  V.  Curry,  102. 

8.  BILLS  AND  NOTES — Illegality — "Future  Cotton" — Evidence. 
Where  the  defense  is  made,  in  an  action  on  a  note  by  an  indorsee 
against  the  maker,  that  the  note  was  illegal  because  given  for  "future 
cotton,"  any  circumstance  or  fact  from  which  the  knowledge  or  con- 
sent of  the  payee  respecting  the  transaction  can  be  reasonably  in- 
ferred is  competent  evidence.  And  in  this  connection  it  is  comijetent 
to  show  similar  transactions  with  others  done  with  his  knowledge  and 
consent.     (Ala.)     Birmingham  Trust  &  Sav.  Co.  v.  Curry    102. 

Evidence  of  Consideration. 

See  Consideration. 

9.  BILLS  AND  NOTES — Consideration.— A  Note  Itself  is  Prima 
Facie  Evidence  of  the  consideration,  (Or.)  Alexander  v.  Munroe, 
840. 

10.  PROMISSORY  NOTES — Consideration,  Burden  of  Proof  Re- 
specting.— When,  in  an  action  upon  a  promissory  note,  consideration 
is  denied  in  the  answer,  there  is  an  issue  made  upon  that  point,  on 
which  the  plaintiff  has  the  burden  of  proof  to  show  by  a  preponder- 
ance of  the  whole  evidence  that  a  sufficient  consideration  existed. 
(Ohio  St.)     Ginn  v.  Dolan,  761. 

Transfer  and  Bona  Fide  Ownership. 

11.  BILLS  AND  NOTES — Presumption  of  Bona  Fide  Ownership. — 
Every  holder  of  a  negotiable  instrument  is  deemed  prima  facie  to  be  a 
holder  in  due  course.  But  when  it  is  shown  that  the  title  of  any  per- 
son who  has  negotiated  the  instrument  was  defective,  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  course.  (Conn.)  Parsons  v. 
Utica  Cement  Mfg.  Co.,  278. 

12.  BILLS  AND  NOTES — Title  Acquired  by  Fraud. — The  Posses- 
sion of  a  negotiable  instrument  is  not  enough  to  support  a  recovery 
thereon  when  it  appears  that  the  holder  must  trace  title  through 
fraudulent  practices,  whether  they  were  connected  with  tlie  original 
inco[)tion  of  the  paper  or  occurred  subsequently,  to  the  prejudice  of 
an  intermediate  holder.  (Conn.)  Parsons  v.  L'tica  Cement  Mfg.  Co., 
278. 

13.  BILLS  AND  NOTES — Presumption  and  Burden  of  Proof. — Tlic 
production  of  a  negotiable  bond  by  the  person  suing  thereon,  its  due 
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execution  being  admitted,  raises  a  presumption  of  title  which  makes 
out  a  prima  faeie  case.  But  as  soon  as  the  evidence  shows  that  the 
bond  was  fraudulently  abstracted  from  a  person  to  whom  it  once  be- 
longed, this  presumption  no  longer  avails,  and  the  plaintiff  is  required 
to  show  title  by  affirmative  evidence  that  he  obtained  the  instrument 
both  in  good  faith  and  for  a  valuable  consideration.  His  good  faith 
he  can  show  only  by  proving  that  when  the  bond  came  to  him  he  had 
no  knowledge  of  the  fraud,  and  was  not  equitably  charged  with 
notice  of  it.     (Conn.)     Parsons  v.  Utica  Cement  Mfg.  Co.,  278. 

14.  BILLS  AND  NOTES — Holder  in  Due  Course — Consideration. — 
The  law-merchant  deems  no  one  a  bona  fide  holder  in  due  course  who 
obtains  possession  without  giving  any  valuable  consideration  in  return. 
(Conn.)     Parsons  v.  Utica  Cement  Mfg.  Co.,  278. 

15.  BILLS  AND  NOTES — Holder  of  Stolen  or  Abstracted  Paper. — 

A  holder  of  stolen  or  fraudulently  abstracted  securities,  who  has  paid 
nothing  for  them,  may  be  a  bona  fide  holder,  but  not  a  holder  in  due 
course,  for  the  latter  term  refers  to  due  course  of  trade,  and  trade 
rests  on  an  exchange  of  values.  (Conn.)  Parsons  v.  Utica  Cement 
Mfg.  Co.,  278. 

16.  BILLS  AND  NOTES — Evidence  of  Bad  Faith. — In  an  action  on 
a  negotiable  bond,  evidence  that  other  persons  than  the  plaintiff  own 
it  is  admissible  where  it  tends  to  show  that  he  is  a  holder  in  bad  faith. 
(Conn.)     Parsons  v.  Utica  Cement  Mfg.  Co.,  278. 

17.  BILLS  AND  NOTES — Bona  Fide  Holder— Evidence. — In  an  ac- 
tion on  a  bond,  which  the  defense  claims  was  fraudulently  abstracted 
from  the  assets  of  plaintiffs'  grantor  corporation,  memoranda  signed 
by  the  secretary  of  the  corporation  and  found  in  its  safe  by  its  re- 
ceiver, stating  that  the  bond  has  been  taken  by  the  president  of  the 
corporation  to  be  accounted  for,  are  admissible  as  tending  to  show  that 
the  instrument  was  in  his  hands  after  the  date  when  the  plaintiff 
claims  to  have  bought  it.  (Conn.)  Parsons  v.  Utica  Cement  Mfg. 
Co.,  278. 

Actions  on  Notes. 

18.  BILLS  AND  NOTES — ^Variance  Between  Pleading  and  Evi- 
dence.— Where,  in  an  action  by  an  indorsee  of  a  note  against  the 
maker,  the  defendant  alleges  that  the  note  was  based  on  "cotton 
future"  contracts  made  between  the  defendant  and  the  plaintiff,  but 
the  evidence  shows  that  the  alleged  contract  was  with  other  parties 
with  whom  the  plaintiff  had  no  connection,  there  is  a  fatal  variance. 
(Ala.)     Birmingham  Trust  &  Sav.  Co.  v.  Curry,  102. 

See  Consideration. 

BLASTING. 
See  Bailroads,  5-14. 

BOUNDARIES. 
BOUNDARIES — Strict  Construction  in  Favor  of  State. — Every 

grant  of  a  sovereign  state  is  construed  most  strongly  against  the  gran- 
tee. And  if  the  law  or  the  state  deed  fixes  no  limit  to  a  grant,  it  is 
the  duty  of  courts  to  fix  the  narrowest  limit  that  will  reasonably 
satisfy  the  terms  of  the  grant.  (Wash.)  Pearl  Oyster  Co.  v.  Heu- 
•ton,  1007. 

See  Dedication. 

BRIDGES. 

See  Highways. 
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BROKERS. 

See  Frauds,  Statute  of,  1,  2. 

BUILDING  REGULATIONS. 

1.  BUILDING     RESTRICTIONS  —  Validity     of    Enforcement  — 

Building  restrictions  imposed  by  the  original  plat  of  property  as  part 
of  a  general  plan  for  the  benefit  of  the  several  lots  give  to  purchasers 
a  right  in  the  nature  of  an  easement,  which  will  be  enforced  in  equity 
upon  equitable  principles  against  the  grantee  of  a  lot.  (111.)  Curtis 
V.  Rubin,  307. 

2.  BUILDING  RESTRICTIONS  — Whether  Favored  in  Law.— 
Building  restrictions  which  interfere  with  the  free  use  of  property  are 
not  favored  in  the  law,  and  doubts  are  generally  resolved  against 
them.     (111.)     Curtis  v.  Rubin,  307. 

3.  BUILDING  RESTRICTIONS  —  When  Enforceable.— Building 
restrictions  will  be  enforced  where  the  intention  is  clearly  manifest 
and  the  enforcement  necessary  for  the  protection  of  substantial  rights. 
(111.)     Curtis  V.  Rubin,  307. 

4.  BUILDING  RESTRICTIONS— Effect  of  Waiver  or  Abandon- 
ment.— Equity  will  not  enjoin  a  breach  of  a  building  restriction  if 
the  original  plan  has  been  abandoned  or  the  right  waived.  (111.) 
Curtis  v.  Rubin,  307. 

5.  BUILDING  RESTRICTIONS.— The  Construction  of  SweU 
Fronts  or  Bays,  extending  over  the  established  building  line,  and  run- 
ning the  whole  height  of  the  house  on  the  same  foundation  and  with 
the  same  walls,  violates  the  building  restriction  establishing  such  line. 
(111.)     Curtis  V.  Rubin,  307. 

6.  BUILDING  RESTRICTIONS— EstabUshing  Line  by  Court.- 
The  fact  that  some  of  the  owners  in  a  block,  in  violating  a  building 
line  restriction,  have  constructed  their  buildings  in  a  uniform  and 
symmetrical  manner,  does  not  authorize  a  court  of  equity  to  establish 
a  new  line,  against  the  will  of  another  lot  owner,  conforming  to  such 
buildings.     (111.)     Curtis  v.  Rubin,  307. 

7.  BUILDING  RESTRICTIONS— Waiver  or  Abandonment.— Lot 
owners  who  have  disregarded  a  building  line  restriction  and  aban- 
doned the  line  created  by  the  plat  of  the  property  cannot  object  that 
another  lot  owner  is  violating  the  restriction  to  a  greater  extent  than 
they  have.     (111.)     Curtis  v.  Rubin,  307. 

See  Covenants,  1,  2. 

BURGLARY. 

1.  BURGLARY. — Possession  of  Goods  by  a  Person  soon  after  they 
have  been  taken  from  a  burglarized  house,  together  with  circum- 
etances  showing  guilty  conduct,  is  presumptive  evidence  of  his  guilt 
of  burglary.     (Mont.)     State  v.  Sparks,  608, 

2.  BURGLARY — Circumstantial  Evidence. — Burglary  is  one  degree 
removed  from  larceny.  But  when  the  facts  proved  warrant  the  find- 
ing of  larceny,  and  the  surrounding  circumstances  are  such  as  to 
show  that  the  larceny  could  not  have  been  committed  without  a 
felonious  entry,  the  evidence  is  sufficient  to  warrant  the  finding  of 
burglary  also.     (Mont.)     State  v.  Sparks,  €08. 

CANCELLATION   OF  INSTRUMENTS. 
CANCELLATION     OF     INSTRUMENT— Void     or     Voidable 
Deed. — There  is  no  occasion  for  equitable  relief  from  a  deed  void  on 
its  face,  because  it  convicts  itself  and  casta  no  cloud  upon  the  title. 
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It  is  on  the  theory  that  a  deed  is  voidable  only  that  a  bill  in  equity 
will  lie.     (Mo.)     Shelton  v.  Franklin,  537. 

CABBIEBS. 

In  General. 

1.  CABRIEB — Special  Contract — Common-law  Liability. — One  who 

has  shipped  livestock  under  a  special  contract  is  not  bound  to  declare 
thereon  in  an  action  against  the  carrier  for  negligence  in  transporta- 
tion. He  may  maintain  a  common-law  action.  (Wash.)  Bartelt  v. 
Oregon  E.  R.  &  Nav.  Co.,  959. 

2.  CARRIER — Action  for  Negligence — ^Variance. — Where  a  ship- 
per alleges  a  common-law  liability  against  a  carrier  for  negligence  in 
the  transportation  of  livestock,  while  the  proof  shows  a  shipment 
under  a  special  contract,  the  variance  is  not  fatal.  (Wash.)  Bartelt 
V.  Oregon  R.  E.  &  Nav.  Co.,  959. 

Of  Passengers. 

3.  CARRIER — Safe  Vehicles  and  Appliances. — Carriers  are  re- 
quired to  provide  for  passengers  vehicles  as  safe  as  skill  and  foresight 
can  reasonably  make  them,  and  the  various  appliances  with  which 
these  vehicles  are  equipped  must  be  kept  in  a  safe  and  suitable  condi- 
tion.    (Ala.)     Irwin  v.  Louisville  &  Nashville  E.  E.  Co.,  153. 

4.  CARRIER — Safe  Vehicles  and  Appliances. — A  carrier  is  not 
charged  with  the  duty  of  providing  vehicles  or  appliances  which  will 
absolutely  prevent  injury  to  passengers,  but  it  is  required  to  provide 
such  as  are  of  the  most  approved  type  in  general  use  by  others  engaged 
in  a  similar  occupation,  and  to  exercise  a  high  degree  of  care  to  main- 
tain them  in  suitable  repair  and  efficient  for  their  intended  purpose. 
(Ala.)     Irwin  v.  Louisville  &  Nashville  R.  R.  Co.,  153. 

5.  CARRIERS — Duty  to  Keep  Car  Safe  During  Joumey. — ^It  is  the 
duty  of  a  carrier,  not  only  to  exercise  ordinary  care  to  have  a  safe 
car  in  starting,  but  to  see  that  the  car  continues  safe  during  the 
journey.     (Ky.)     Adams  v.  Louisville  &  Nashville  R.  R.  Co.,  425. 

a  CARRIER — Warranty  of  Passengers'  Safety. — While  the  law  is 
very  strict  as  to  the  duty  it  imposes  upon  carriers  for  the  safety  of 
passengers,  yet  it  imposes  no  absolute  warranty  of  safety.  A  carrier 
is  not  liable  for  casualties  against  which  human  sagacity  cannot  pro- 
vide, nor  the  utmost  prudence  prevent.  (Ala.)  Irwin  v.  Louisville 
&  Nashville  R.  R.  Co.,  153. 

7.  CARRIERS — Injury  Through  Acts  of  Fellow-passenger. — When 
a  carrier  has  provided  a  sufficient  vehicle,  he  is  not  responsible  for 
an  injury  to  one  passenger  from  the  acts  of  another,  unless  the  cir- 
cumstances are  such  that  by  the  exercise  of  ordinary  care  he  should 
havfci  anticipated  the  danger  and  guarded  against  it.  (Ky.)  Adams 
V.  Louisville  &  Nashville  R.  R.  Co.,  425. 

8.  CARRIERS — Injury  Through  Acts  of  Fellow-passenger. — It  is 
incumbent  upon  a  carrier  to  protect  a  passenger  from  injury  at  the 
hands  of  a  fellow-passenger,  where  by  the  exercise  of  ordinary  care 
he  should  anticipate  and  guard  against  it.  (Ky.)  Adams  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  425. 

9.  CARRIER — Protection  of  Passenger  from  Strangers. — While  a 
carrier  must  use  a  high  degree  of  care  to  prevent  injury  to  passengcr;i 
by  strangers,  it  is  not  liable  for  such  injuries  when  it  had  no  knowl- 
edge of  the  danger  and  could  not  reasonably  have  anticipaterl  the 
accident  or  provided  against  it.  (Ala.)  Irwin  v.  Louisville  &  Nash- 
ville R.  R.  Co.,  153. 

10.  CARRIER — Protection  of  Passenger  from  Strangers. — A  carrier 
is  liable  for  injury  to  a  passenger  which  results  from  the  concurring 
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negligence  of  a  stranger  and  its  own.  (Ala.)  Irwin  v.  Louisville  & 
Nashville  R.  R.  Co.,  153. 

11.  CARRIER— Throwing  Missiles  Through  Car  Window.— A  car- 
rier is  not  liable  for  injuries  to  a  pasbenger  from  a  missile  thrown 
through  the  glass  of  a  car  window  by  a  stranger,  when  there  is  noth- 
ing to  show  that  such  an  accident  or  casualty  could  have  been  reason- 
ably anticipated  at  the  time  and  place  thereof.  (Ala.)  Irwin  v 
Louisville  &  Nashville  R.  R.  Co.,  153. 

12.  CARRIER — Throwing    Missiles    Through    Car    Window. The 

throwing  of  a  missile  by  a  stranger  through  the  glass  of  a  car  window 
to  the  injury  of  a  passenger  is  an  accident  or  casualty  which  the  car- 
rier is  ordinarily  not  required  to  anticipate  or  provide  against,  and 
hence  the  carrier  is  not  chargeable  with  negligence  because  the  blinds 
of  the  window  were  not  lowered  or  closed.  (Ala.)  Irwin  v.  Louis- 
ville &  Nashville  R.  R.  Co.,  153. 

13.  CARRIERS — Injury    to    Passenger    from    Falling    Baggage. — 

Where  a  passenger  wearing  a  heavy  crape  veil  is  shown  to  a  scat  by 
a  brakeman,  and  the  conductor  there  takes  her  ticket,  and  after  the 
train  has  run  about  twelve  miles  a  suitcase,  which  was  placed  in  a 
rack  over  her  seat  by  other  passengers  before  she  boarded  the  train, 
falls  upon  her,  the  question  whether  she  was  guilty  of  contributory 
negligence  in  not  observing  the  suitcase,  or  in  sitting  under  it  with- 
out objection  is  for  jury.  (Ky.)  Adams  v.  Louisville  &  Nashville 
R.  R.  Co.,  425. 

14.  CARRIERS — Injury  to  Passenger  from  Falling  Baggage. — 
Where  a  passenger  is  shown  to  a  seat  by  a  brakeman,  and  the  con- 
ductor there  takes  her  ticket,  and  after  the  train  has  run  about 
twelve  miles  a  suitcase,  which  was  placed  in  the  rack  over  her  seat 
by  another  passenger  before  she  boarded  the  train,  falls  upon  her, 
the  question  whether  the  railway  company  was  negligent  in  not 
observing  or  guarding  against  the  danger  is  for  the  jury.  (Ky.) 
Adams  v.  Louisville  &  Nashville  E.  R.  Co.,  425. 

Of  Li/vestocTc. 

15.  CARRIER  OF  LIVESTOCK.— Where  the  Shipper  of  Horses  Ac- 
companies them,  he  has  the  burden  to  prove  that  injuries  which  they 
sustained  in  transit  are  due  to  the  negligence  of  the  carrier.  (Wash.) 
Bartelt  v.  Oregon  etc.  Nav.  Co.,  959. 

16.  CARRIER  OF  LIVESTOCK— Contract  by  Shipper  to  Care  for 
Animals. — An  agreement  by  the  shipper  of  livestock  to  load,  unload, 
and  water  the  animals,  and  to  care  for  them  while  in  the  stockyards, 
is  legal  and  binding  upon  him.  (Wash.)  Bartelt  r.  Oregon  etc.  Nav. 
Co.,  959. 

17.  CARRIER  OF  LIVESTOCK— Exemption  from  Liability  for 
Negligence. — A  carrier  cannot  by  contract  exempt  itself  from  liability 
for  negligence  in  transporting  livestock.  (Wash.)  Bartelt  v.  Ore- 
gon etc.  Nav.  Co.,  959. 

18.  CARRIER  OF  LIVESTOCK — Evidence  of  Negligence  In 
Transit.— Evidence  that  two  carloads  of  horses  were  properly  loaded, 
that  they  were  unloaded  and  reloaded  in  good  condition  at  an  inter- 
mediate station,  that  beyond  that  point  the  cars  were  "chugged  and 
jammed  nearly  all  the  way,"  that  at  one  point  in  switching  they  came 
against  other  cars  with  such  force  that  two  of  the  horses  were  thrown 
down,  and  that  some  of  the  animals  were  injured  when  they  reached 
the  destination,  is  sufficient  to  show  negligence  in  the  transportation. 
(Wash.)     Bartelt  v.  Oregon  etc.  Nav.  Co.,  959. 

19.  CARRIER  OF  LIVESTOCK— Injury  to  Horses — Listructlons. — 
An  instruction  to  the  jury,  in  au  action  against  a  carrier  for  injurj 
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to  horses  during  transportation,  that  if  the  injury  resulted  from  th» 
wild  or  vicious  propensities  of  the  animals,  or  because  they  were 
worried,  fretted,  crowded,  or  maimed  themselves,  or  if  the  injury  re- 
sulted from  the  mares  being  heavy  in  foal,  there  can  be  no  recovery, 
is  certainly  as  favorable  as  the  carrier  is  entitled  to.  (Wash.)  Bar- 
telt  T.  Oregon  etc.  Nav.  Co.,  959. 

CAVEAT  EMPTOR. 

See  Judicial  Sales,  8,  9. 
Note. 

Certiorari   to  question  removal  of  officer  for  cause,  258,  259. 

CHAMPERTY. 
CHAMPERTY — Contract  to  Recover  Land  for  a  Part  Thereof. 

A  contract  authorizing  an  attorney  to  recover  all  the  lands  he  can 
for  his  client,  and  agreeing  to  pay  him  "for  the  service  one-half 
of  the  land"  he  recovers,  nothing  being  said  as  to  costs  and  the  at- 
torney making  the  cost  bond,  is  not  champertous.  (Mo.)  Shelton 
V.  Franklin,  537. 

CHANGE    OF    VENTJE. 
See  Venue,  3,  4. 

CHARITIES. 

1.  CHARITY. — ^An  Imperfect  Gift  will  not  be  Turned  into  a  dec- 
laration of  trust  for  no  other  reason  than  that  it  is  imperfect,  even 
in  case  of  charity.  (Conn.)  Organized  Charities  Assn.  v.  Mansfield, 
285. 

2.  CHARITY — ^Relief  Against  Incomplete  Conveyance. — While 
courts  sometimes  relieve  against  defects  in  conveyances  to  charitable 
purposes  where  there  is  simply  uncertainty  as  to  who  are  meant  to  be 
the  trustees  or  the  cestuis  que  trustent,  they  do  not  supply  convey- 
ances where  there  are  none.  (Conn.)  Organized  Charities  Assn.  v. 
Mansfield,  285. 

CLERK  OF  COURT. 
NATURALIZATION  PROCEEDINGS— Right  of  Clerk  of  Court 
to  Fees. — A  clerk  of  the  circuit  court  who,  in  accordance  with  statute, 
is  paid  a  fixed  salary  and  required  to  turn  over  to  the  county  treas- 
urer all  fees  and  emoluments  received  by  him  in  his  official  capacity, 
is  not  entitled  to  retain  fees  paid  him  for  services  rendered  in  natural- 
ization proceedings  under  the  United  States  statutes.  (Wis.)  Bar- 
ron County  V.  Beckwith,  1079. 

COLLATERAL  SECURITY. 

See  Pledge. 

COMBINATIONS    AND    MONOPOLIES. 

See  Contracts,  7,  8;   Corporations,  20-29. 

COMMERCE. 

See  Game  Laws,  6-8;  Intoxicating  Liquors,  7-9. 

COMMON  COUNTS. 

See   Assumpsit. 

COMMON  LAW. 
1.    COMMON  LAW — How  Far  in  Force  in  Kansas. — Under    th» 
statute    oi    1868    (Gen.    Stats.    1901,   see.    8014),    which    governs    th& 
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matter,  the  common  law  of  England  remains  in  force  in  this  state 
in  aid  of  the  general  statutes  only  so  far  as  it  is  not  modified  by 
constitutional  and  statutory  law,  judicial  decisions  and  the  conditions 
and  wants  of  the  people.     (Kan.)     Cooper  v.  Seaverns,  359. 

2.  COMMON  LAW — Modlification  of  a  Judicial  Question. — It  is 
a  judicial  question  whether  the  common  law  invoked  in  a  judicial 
proceeding  has  been  modified  by  any  of  the  means  pointed  out  in  the 
statute,  and  consequently  to  what  extent  it  remains  in  force  in  this 
state.     (Kan.)     Cooper  v.  Seaverns,  359. 

CONDITIONS. 

See    Deeds,   5. 
Note. 
Consideration,  abandonment  based  upon  is  a  sale,  890. 

burden  of  proof  considered  in  connection  with,  764-768. 

burden  of  proof  of,  code  provisions  respecting,  774. 

burden  of  proof  of  in  actions  on  oral  contracts,  768. 

burden  of  proof  of  on  commercial  paper,  769,  774. 

burden  of  proof  of  on  contracts  in  writing,  when  on  tlie  party 
denying,  768,   769. 

burden  of  proof  of  when  bill  or  note  is  held  by  a  third  party, 
775. 

burden  of  proof  of  where  contracts  are  under  seal,  768. 

burden  of  proof  respecting  is  at  all  times  on  the  plaintiff,  772. 

burden  of  proof  respecting,  whether  shifts  from  side  to  side,  772, 
773. 

commercial  paper,  burden  of  proof  of,  weight  of  rests  on  defend- 
ant, 771. 

defendant  must  meet  the  prima  facie  case  made  by  the  plaintiff, 
773. 

is  implied  in  written  contracts,  768,  769. 

is  presumed  in  the  case  of  commercial  paper,  77L 

pleading  of,  when  essential,  768. 

preponderance  of  evidence  to  prove  must  be  offered  by  the  plain- 
tiff, 771,  772. 

CONSTITUTIONAL  LAW. 
In  General. 

1.  CONSTITUTIONAL  LAW— Duty  to  Uphold  Statute.— It  is  the 
imperative  duty  of  a  court  to  uphold  a  statute  fairly  susceptible  to 
two  interpretations,  one  of  which  will  sustain  its  constitutionality 
and  the  other  defeat  it,  though  the  adoption  of  the  former  is  the  less 
natural.     (Ala.)     State  v.  Pitts,  79. 

2.  CONSTITUTIONAL  LAW— Special  Legislation.— The  constitu- 
tion of  Arkansas  permits  special  legislation  when  general  laws  cannot 
be  made  applicable,  and  the  legislature  is  sole  judge  of  the  necessity 
for  a  special  statute.  (Ark.)  Missouri  &  North  Arkansas  R.  R.  Co. 
v.  State,  164. 

3.  CONSTITUTIONAL  LAW— Local  or  General  Statute.— When 
a  law  is  passed  which,  bona  fide  as  to  some  of  its  material  and  im- 
portant features,  applies  to  the  whole  state,  it  will  not  be  converted 
into  a  local  law  because  it  does  not  operate  in  its  every  detail  through- 
out the  state.     (Ala.)     State  v.  Pitts,  79. 

4.  CONSTITUTIONAL  LAW— Local  or  General  Statute.— It  is  the 
duty  of  a  court  to  not  construe  a  law  as  a  local  one,  when  it  is  so 
worded  and  framed  as  to  be  interpreted  as  a  general  rather  than  a 
local  law,  in  order  to  save  its  constitutionality.  (Ala.)  State  v. 
Pitts,  79. 
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Police  Power. 

5.  POLICE  POWER — Acts  Innocent  In  Themselves. — The  legis- 
lature in  enacting  a  police  regulation  may  include  within  the  pur- 
view of  the  statute  acts  innocent  in  themselves  and  not  a  subject 
of  police  regulation  where  the  inclusion  of  such  acts  is  necessary  in 
order  to  make  the  regulation  effective.  (Wis.)  MacLaren  v.  State, 
55. 

6.  CONSTITUTIONAL  LAW— Police  Power.— The  Legislative 
Exercise  of  the  police  power  must  be  reasonable,  and  whether  or  not 
it  is  reasonable  is  a  question  for  the  courts.  But  the  necessity  for 
the  exercise  of  the  power  in  a  given  case  is  a  matter  addressed  to  the 
discretion  of  the  legislature.  (Ark.)  Missouri  &  North  Arkansas 
E.  E.  Co.  V.  State,  164. 

Begiilating  Bakeries  and  Hours  of  Laior. 

7.  CONSTITUTIONAL  LAW— Bakeries— Regiilating  Hours  of 
Labor. — A  statute  restricting  the  hours  or  days  in  which  employes 
may  work  in  bakeries  is  an  unconstitutional  interference  with  the 
liberty  of  contract  in  relation  to  labor.  (Mo.)  State  v.  Miksicek, 
597. 

8.  CONSTITUTIONAL  LAW— Bakeries — Discriminatory  Regula- 
tion.— A  statute  requiring  sanitation  of  the  buildings  occupied  by 
bread,  biscuit  and  cake  bakeries,  but  exempting  from  its  operation 
the  buildings  of  pie,  pastry  and  cracker  bakeries,  is  unconstitutional 
as  discriminating  between  members  of  the  same  class.  (Mo.)  State 
V.  Miksicek,  597. 

See  Appeal  and  Error,  8;  Banks  and  Banking,  7,  8;  Statutes;  Taxa- 

ation,  17,  18. 

CONTEMPT. 

1.  CONTEMPT. — ^A  Justice  of  the  Peace  has  Jurisdiction  to  pun- 
ish for  contempt.     (Ala.)     Early  v.  Fitzpatrick,   123. 

2.  CONTEMPT. — A  Criminal  Contempt  is  Conduct  directed  against 
the  dignity  and  authority  of  the  court.  (Conn.)  McCarthy  v. 
Hugo,  270. 

3.  CONTEMPT. — ^Purloining  Instrument  of  Evidence. — In  a  prose- 
cution for  an  illegal  sale  of  intoxicating  liquor  it  is  a  criminal  con- 
tempt for  the  defendant,  in  the  courtroom  and  while  the  court  is  in 
session,  to  purloin  from  the  prosecuting  officer  a  bottle  which  the 
state  claims  contains  the  whisky  illegally  sold,  and  put  in  its  place 
a  bottle  of  ginger  ale.     (Conn.)     McCarthy  v.  Hugo,  270. 

4.  CONTEMPT — Acts  During  Recess  of  Court. — A  court  is  in  ses- 
sion, and  the  act  of  the  defendant  in  the  courtroom  in  purloining  an 
instrument  of  evidence  is  in  the  presence  of  the  court,  though  the 
judge  has  ordered  a  brief  recess  and  withdrawn  to  his  retiring-room 
to  await  the  arrival  of  an  interpreter  for  a  witness  called  to  the  stand, 
no  adjournment  having  been  ordered,  the  court  oflicers  remaining  in 
attendance  in  performance  of  their  duties,  and  the  judge  being  ready 
to  proceed  on  the  arrival  of  the  interpreter.  (Conn.)  McCarthy  v. 
Hugo,  270. 

5.  CONTEMPT. — ^Proceedings  for  the  Punishment  of  contempts 
should  generally  conform  as  nearly  as  possible  to  proceedings  in  crim- 
inal cases.     (Conn.)     McCarthy  V.  Hugo,  270. 

6.  CONTEMPT. — ^When  Witnesses  are  Required  to  Prove  an  act  of 
contempt,  it  is  proper  for  an  informing  officer  to  bring  the  offense  to 
the  attention  of  the  court.     (Conn.)     McCarthy  v.  Hugo,  270. 

See  Ejectment,  2. 
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CONTRACT  TO  DEVISE. 

See  Wills,  1,  2. 

CONTRACTS. 

In  General. 

1.  CONTRACT  TO  DIG  WELL— Implied  Guaranty  of  Water.— 
A  contract  to  dig  or  drill  a  well  does  not  imply  a  promise  that  it 
shall  furnish  a  good  and  suflS.cient  supply  of  water.  (Wis.)  Lemke 
V.  Hage,  1066. 

2.  CONTRACT — Joint     or     Several     Liability — Presumption. — An 

obligation  undertaken  by  two  is  presumably  joint,  in  the  absence  of 
express  words  to  render  it  joint  and  several.  (Kev.)  Turley  v. 
Thomas,  667. 

Validity  and  Avoidance. 

3.  CONTRACT — Validity   Under   Statute — Relation   of   Parties. — 

It  does  not  impugn  a  statute,  when  the  validity  of  a  contract  claimed 
to  have  been  made  under  it  is  in  question,  if  the  court  takes  into 
consideration  the  relation  of  the  parties  to  each  other  and  the  cir- 
cumstances  influencing  their   conduct.     (Mo.)     Egger   v.   Egger,   566. 

4.  CONTRACT — Suspicion  from  Appearance  of  Fairness. — Great 
caution  in  drawing  a  contract  to  give  the  appearance  of  fairness  may 
itself  arouse  suspicion,     (Mo.)     Egger  v.  Egger,  566. 

5.  CONTRACTS — Who  may  Avoid  Voidable  Agreement. — Con- 
tracts that  are  voidable  and  not  void  can  be  avoided  only  by  the  party 
who  has  a  right  to  complain.     (Colo.)     Briggs  v.  Chamberlain,  223. 

6.  CONTRACTS — Illegality — "Future  Cotton." — Contracts  for  the 
sale  and  purchase  of  ''future  cotton,"  in  which  actual  delivery  of  the 
goods  is  not  contemplated  and  the  understanding  is  that  the  agree- 
ment may  be  satisfied  by  payment  of  the  difference  between  the 
agreed  and  the  market  prices  at  the  time  of  delivery,  are  void  as 
wager  contracts  under  the  Alabama  Code.  (Ala.)  Birmingham 
Trust  &  Sav.  Co.  v.  Curry,  102. 

Eestraint  of  Trade. 

7.  RESTRAINT  OF  TRADE — Insurance  Business — Injunction  by 
Attorney  General. — A  contract  in  restraint  of  trade  entered  into  by 
fire  insurance  companies,  the  necessary  effect  and  the  actual  result  of 
which  are  to  control  such  business  within  a  certain  area,  and  within 
such  area  to  fix  and  regulate  prices  and  to  limit  or  eliminate  competi- 
tion to  the  injury  of  the  public,  is  contrary  to  public  policy,  and  ultra 
vires  such  corporations,  and  may  be  restrained  in  equity  at  the  suit 
of  the  attorney  general.  (N.  J.  Eq.)  Attorney  General  v.  Firemen's 
Ins.  Co.,   708. 

8.  RESTRAINT  OF  TRADE — Public  Injury — Injunction  by  Attor- 
ney Genei'al. — The  rule  in  equity  that  contracts  in  restraint  of  trade 
are  merely  unenforceable  does  not  require  that  the  parties  so  con- 
tracting be  deemed  to  be  immune  from  ordinary  equitable  remedies 
when  their  violation  of  public  policy  is  directed  at  and  actually  works 
a  public  injury.  (N.  J.  Eq.)  Attorney  General  v.  Firemen's  Ins. 
Co.,  708. 

See  Consideration. 

CONVERSION. 

See  Trover  and  Conversion. 
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CORPORATIONS. 

In  General. 

1.  COBPOEATION — Rights  of  Creditors. — The  Trust  Fund  Doo- 
trine  that  under  all  circumstances  the  assets  of  a  corporation  con- 
stitute a  trust  fund  for  creditors  does  not  prevail  in  this  state. 
(Wis.)     Atlanta  &  Walworth  B.  &  C.  Assn.  v.  Smith,  42. 

2.  CORPORATIONS.— The  Test  of  Ultra  Vires  is  the  power  of  a 
corporation  to  make  a  contract,  not  its  power  to  break  it.  (N.  J.  Eq.) 
Attorney  General  v.  Firemen's  Ins.  Co.,  708. 

3.  CORPORATION— Suit  to  Compel  Restitution  of  Assets— Par- 
ties.— Where  the  control  of  a  corporation  has  passed  into  friendly 
hands,  an  action  to  compel  a  restoration  of  its  assets  by  those  respon- 
sible for  their  wrongful  withdrawal  is  properly  brought  in  the  name 
of  the  corporation,  rather  than  in  the  name  of  a  creditor  or  of  a  per- 
son holding  its  stock  as  collateral  security.  (Wis.)  Cream  City 
Mirror  Plate  Co.  v.  Coggeshall,  1091. 

Fledge  of  StocTc — Bemedy  for  Waste  of  Funds. 

4.  CORPORATION— Waste  of  Funds— Pledgee  of  Stock.— One  who 
has  taken  corporate  stock  as  collateral  security  for  a  loan  is  entitled, 
pending  the  maturity  of  the  debt,  to  protection  against  the  squander- 
ing of  the  assets  of  the  corporation  by  his  debtor  who  is  practically  in 
control  of  the  company.  (Wis.)  Cream  City  Mirror  Plate  Co.  v. 
Coggeshall,  1091. 

Officers — Eemoval  and  LiaMlity. 

5.  CORPORATION — Removal  of  Officer  Without  Cause.— One  em- 
ployed by  a  corporation  to  serve  as  bookkeeper,  for  a  definite  period, 
is  not  ex  vi  t'^rmini  an  oflScer  or  agent  of  such  corporation  within  the 
intendment  of  section  2281,  Code  of  1906,  holding  his  place  during 
the  pleasure  of  the  board  of  directors,  and  removable  without  cause 
by  such  board  without  liability  upon  the  corporation  for  a  breach  of 
its  contract  of  employment.  (W.  Va.)  Munn  v.  Wellsburg  Banking 
&  Trust  Co.,  1024. 

6.  CORPORATION. — The  Directors  of  a  Corporation  are  Person- 
ally Responsible  where  a  large  sum  of  money  is  lost  to  the  company 
because  of  their  fraudulent  breach  of  trust.  (Wis.)  Cream  City 
Mirror  Plate  Co.  v.  Coggeshall,  1091. 

7.  CORPORATION — Liability  of  Directors  for  Neglect  of  Duties. 
The  statutory  liability  of  directors  for  neglect  of  their  duties  in  con- 
ducting a  bank,  whereby  insolvency  results,  may  be  enforced  by  cred- 
itors directly.  The  action  need  not  be  brought  by  the  receiver. 
(Ark.)     Bailey  v.  O'Neal,  185. 

Contract  by  Officer  Adverse  to  Company. 

8.  CORPORATION — Contract  by  Directors  Adverse  to  Corpora- 
tion.— A  contract  by  a  director  of  a  corporation  with  third  persons  to 
negotiate  for  them  a  purchase  of  property  and  stock  of  the  company 
is  not  opposed  to  law  or  public  policy.  (Colo.)  Briggs  v.  Chamber- 
lain, 223. 

9.  CORPORATION — Contract  by  Director  Adverse  to  Corporation. 
One  who  employs  a  director  of  a  corporation  to  purchase  property  or 
stock  of  the  corporation  cannot,  in  an  action  by  the  director  to  re- 
cover his  compensation,  object  that  he  was  acting  contrary  to  the 
interests  of  the  corporation  and  stockholders.  (Colo.)  6riggs  v. 
Chamberlain,  223. 

Suhscriptions  to  StocTc. 

10.  CORPORATION— Stock  Subscription,  Parol  to  Explain. — A 
subscriber  to  stock  in  a  corporation  cannot  show  by  parol  evidence 
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that  his  subscription  was  upon  a  condition  that  has  not  been  per- 
formed.    (Ark.)     Collins  v.  Southern  Brick  Co.,  197. 

11.  CORPORATION — ^Misrepresentatioii  by  President  to  Sub- 
scriber of  Stock. — Where  the  president  of  a  corporation,  who  under  its 
by-laws  has  the  general  management  of  its  business,  is  engaged,  with 
the  knowledge  of  the  other  directors,  in  selling  its  stock,  his  fraudu- 
lent misrepresentations  to  a  subscriber  bind  the  company,  and  money 
paid  him  by  a  subscriber  is  payment  directly  to  the  corporation. 
(Ky.)     Weissinger  Tobacco  Co.  v.  Van  Buren,  502. 

12.  CORPORATION — Action  to  Rescind  Fraudulent  Subscription 

to  Stock. — Where  the  only  defense  pleaded  by  a  corporation,  in  an 
action  against  it  by  a  subscriber  to  stock  to  rescind  his  subscription 
on  the  ground  of  fraudulent  representations,  and  recover  the  full 
amount  he  has  paid,  is  a  general  denial  and  an  offer  to  issue  the 
shares  subscribed  for,  the  corporation  cannot  contend  that  he  is  not 
entitled  to  such  relief  because  the  other  stockholders  (who  are  not 
parties  to  the  action)  have  been  misled  in  the  same  way.  (Ky.) 
Weissinger  Tobacco  Co.  v.  Van  Buren,  502. 

13.  CORPORATION — Right  to  Rescind  Subscription  to  Stock. — 
One  who  has  been  induced  by  fraudulent  representations  to  purchase 
stock,  and  to  whom  in  fact  the  stock  has  never  been  issued,  may 
have  the  contract  of  subscription  rescinded  and  recover  the  price 
paid.     (Ky.)     Weissinger  Tobacco  Co.  v.  Van  Buren,  502. 

Purchase  of  Own  Stoclc  by  Corporation. 

14.  CORPORATION — Purchase  of  Own  Stock — Subsequent  Cred- 
itors.— As  a  general  rule,  in  case  a  corporation  purchases  its  own 
stock,  paying  therefor  by  corporate  assets,  subsequent  creditors  can- 
not be  regarded,  judicially,  as  prejudicially  affected.  (Wis.)  At- 
lanta &  Walworth  Butter  etc.  Assn.  v.  Smith,  42. 

15.  CORPORATION — Purchase  of  Own  Stock — Good  Faith. — As  a 
general  rule,  unless  plainly  prohibited  by  statute  or  its  organic  act, 
a  corporation  may  buy  its  own  stock,  using  its  assets  therefor,  so 
long  as  it  acts  in  good  faith  pursuant  to  authorization  by  itg  govern- 
ing body,  and  its  officers,  acting  in  like  good  faith,  may  do  so  as 
to  stockholders  actually  or  impliedly  consenting  and  as  to  past  or 
future  creditors.-  (Wis.)  Atlanta  &  Walworth  Butter  etc.  Assn.  v. 
Smith,  42. 

16.  CORPORATION — Purchase  of  Own  Stock — Presumption  of 
Fraud. — If  a  stockholder  of  a  corporation,  by  agreement  with  it  or 
any  of  its  officers,  sells  his  stock  to  the  organization  in  exchange  for 
corporate  assets,  knowing,  actually  or  constructively,  that  the  result 
will  be  to  render  the  corporation  insolvent,  all  parties  to  the  trans- 
action contemplating  that  it  will  continue  in  business  and  incur 
indebtedness  as  before,  the  creditors  relying  upon  appearance  of  the 
previous  solvent  condition  continuing,  the  result  to  them  must  be 
presumed  to  have  been  mutually  intended,  supplying  the  element  of 
bad  faith  essential  to  condemn  the  transfer.  (Wis.)  Atlanta  & 
Walworth  Butter  etc.  Assn.  v.  Smith,  42. 

17.  CORPORATION — Purchase  of  Own  Stock — ^Estoppel  of  Share- 
holder.— In  the  circumstances  stated  in  No.  5,  the  stockholder,  co- 
operating in  creating  the  delusive  appearance,  as  to  subsequent  cred- 
itors, is  estopped  from  claiming  that  his  relations  to  the  corporation 
were  severed  by  the  transaction  so  far  as  their  continuance  is 
necessary  to  preserve  statutory  liability  under  section  1773,  Statutes 
of  1898.     (Wis.)     Atlanta  &  Walworth  Butter  etc.  Assn.  v.  Smith,  42. 

18.  CORPORATION — Purchase  of  Own  Stock-Subsequent  Cred- 
itors.— A  transaction  in  the  circumstances  stated  in  No.  5  is  void 
as  to  subsequent  creditors  by   the  law   of   estoppel   and  by  section 
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2320,  Statutes  of  1898,  as  well.     (Wis.)     Atlanta  &  Walworth  Butter 
etc.  Assn.  v.  Smith,  42. 

19.  CORPORATION — Purchase  of  Own  Stock — Remedies  of  Cred- 
itors.— Where  a  transaction  involving  a  transfer  of  property  is  void 
as  to  creditors  of  the  transferrer,  and  equity  jurisdiction  is  not 
necessary  to  remove  a  cloud  on  title  or  for  some  other  relief  within 
the  peculiar  field  of  equity  jurisdiction,  the  creditors  may  proceed 
at  law,  treating  such  transaction  as  if  it  never  occurred,  it  being 
void  as  to  him,  and  the  bringing  of  an  action  inconsistent  with  valid- 
ity of  the  transfer  being  a  sufficient  election.  (Wis.)  Atlanta  & 
Walworth  Butter  etc.  Assn.  v.  Smith,  42. 

Connbination   of  Insurance   Companies — Public   Interest — Injunction   "by 
Attorney  General, 

20.  CORPORATION — Public  Interest — Ultra  Vires — Injunction  by 
Attorney  General. — If  a  corporation  engaged  in  a  business  that  is  af- 
fected with  a  public  interest  contracts  to  enter  upon  a  line  of  conduct 
in  respect  to  such  business  that  tends  to  affect  such  public  interest 
injuriously,  and  is  contrary  to  public  policy,  such  contract  is  ultra 
vires  such  corporation,  and  may  be  restrained  in  equity  at  the  suit  of 
the  attorney  general  without  regard  to  whether  or  not  actual  injury 
has  resulted  to  the  public.  (N.  J.  Eq.)  Attorney  General  v.  Fire- 
men's Ins.  Co.,  708. 

21.  CORPORATION — Public  Interest  in  Insurance — Injunction  by 
Attorney  GeneraL — The  business  of  fire  insurance  as  it  is  carried  on 
in  this  state  by  corporations  created,  licensed  and  regulnted  by  the 
state  is  a  business  affected  with  a  public  interest  within  the  meaning 
of  this  rule.  (N.  J.  Eq.)  Attorney  General  v.  Firemen's  Ins.  Co., 
708. 

22.  CORPORATIONS — When  Affected  by  Public  Interest. — Quasi- 
public  corporations,  i.  e.,  those  "affected  with  a  public  interest,"  de- 
fined.    (N.  J.  Eq.)     Attorney  General  v.  Firemen's  Ins.  Co.,  708. 

23.  CORPORATION.— The  Case  of  Munn  v.  IlUnois,  94  U.  S.  113, 
applied.     (N.  J.  Eq.)     Attorney  General  v.  Firemen's  Ins.  Co.,  708. 

24.  CORPORATION — Public  Interest. — The  Business  of  Fire  In- 
surance has  become  affected  with  a  public  interest  within  the  prin- 
ciple of  Munn  v.  Illinois.  (JN".  J.  Eq.)  Attorney  General  v.  Firemen's 
Ins.  Co.,  708. 

25.  CORPORATION — Public  Interest — ^A  Business  Private  in  Its 
Inception  may  become  affected  with  a  public  interest.  To  the  eye  of 
the  law  and  in  the  interest  of  the  public,  it  is  one  and  the  same 
thing  whether  a  corporation  is  created  to  subserve  a  public  interest 
or  whether  it  achieves  success  of  such  a  nature  that  the  duty  of  re- 
garding the  interest  of  the  public  is  thnist  upon  it.  (N.  J.  Eq.)  At- 
torney General  v.  Firemen's  Ins.  Co.,  708. 

26.  CORPORATIONS — Contract  Affecting  Public  Interest, — A  For- 
eign  Corporation  has  not  in  this  state  the  power  to  make  with  cor- 
jiorations  of  this  state  a  contract  affecting  a  matter  of  public  inter- 
est that  such  corporations  of  this  state  have  not  themselves  the  power 
to  make.     (N.  J.  Eq.)     Attorney  General  v.  Fireman's  Ins,  Co.,  708. 

27.  CORPORATIONS — Combination  of  Foreign  and  Domestic 
Companies, — Comity  does  not  extend  to  permission  to  foreign  corpor- 
ations to  combine  with  domestic  companies  in  a  way  that  tends  to 
public  injury.  (N.  J.  Eq.)  Attorney  General  v.  Firemen's  Ins.  Co., 
708. 

28.  CORPORATIONS — Combination  of  Foreign  and  Domestic  In- 
surance Companies,' — The  ultra  vires  quality  of  a  corporate  contract 
whereby  a  combination   of  insurance  companies  having  monopolistic 
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tendencies  is  brought  into  existence  is  attributable  to  all  of  the  cor- 
porations that  subscribe  to  the  contract,  the  foreign  as  well  as  the 
domestic.     (N.  J.  Eq.)     Attorney  General  v.  Firemen's  Ins.  Co.,  708. 

29.  CORPORATIONS. — The  Fact  That  Insurance  Companies  enter- 
ing into  a  compact  to  fix  rates  and  restrict  competition  are  corpora- 
tions is  material  as  to  the  right  of  the  attorney  general  to  maintain 
a  suit  to  enjoin  them.  (N.  J.  Eq.)  Attorney  General  t.  Firemen's 
Ins.  Co.,  708. 

Extinct  Corporation — Actions. 

30.  CORPORATION — Actian  Against  After  Dissolution, — The  dis- 
solution of  a  corporation  cannot  be  pleaded  in  bar  of  a  suit  against  it 
upon  a  cause  of  action  which  arose  before  the  dissolution.  (Colo.) 
Kipp  V.  Miller,  236. 

31.  EXTINCT  CORPORATION— Revival  of  Corporation  to  En- 
force Bonds. — It  is  within  the  power  of  a  court  to  revive  an  extinct 
corporation  to  sue  for  the  vindication  of  its  title  to,  or  enforce  pay- 
ment of,  bonds  that  were  fraudulently  abstracted  from  its  assets. 
(Conn.)     Parsons  v.  Utica  Cement  Mfg.  Co.,  278. 

See  Specific  Performance,  7-10. 

COUNTY. 

See  Highways. 

COURTS. 

1.  JURISDICTION — Extent  of  Territorial  Jurisdiction.— The  gen- 
eral jurisdiction  of  the  courts  of  a  state  is  coextensive  with  its  sover- 
eignty, which  is  limited  only  by  the  territory  of  the  state,  and  attaches 
to  all  the  property  and  persons  within  the  limits  thereof.  (Mont.) 
State  V.  District  Court,  622. 

2.  JURISDICTION. — When  Concurrent  Between  Courts  of  Law 
and  Equity. — In  cases  of  concurrent  jurisdiction,  the  maxim  "Qui  prior 
est  tempore,  potior  est  jure,"  applies,  and  that  court  whose  jurisdic- 
tion first  attaches  will  retain  cognizance  of  the  cause,  unless  it  be  the 
law  court  and  ground  for  removal  into  a  court  of  equity  is  set  up  and 
sustained.     (W.  Va.)     Prewett  v.  Citizens'  Nat.  Bank,  1019. 

3.  JURISDICTION — Transfer  of  Case  from  Law  to  Equity. — 
Though  necessity  for  discovery  constitutes  good  ground  for  removing 
a  cause  from  a  legal  to  an  equity  forum,  the  bill  must  show  the  evi- 
dence required  cannot  be  obtained,  under  the  common-law  rules,  other- 
wise than  by  discovery  in  equity,  and  is  dispensable  to  the  protection 
or  relief  of  the  plaintiff.  (W.  Va.)  Prewett  v.  Citizens'  Nat.  Bank, 
1019. 

See  Judges. 

COVENANTS. 

Building  Restrictions. 

1.  COVENANTS  —  Building    Restrictions    as    Encumhrances. — A. 

building  restriction  in  the  chain  of  title  is  an  encumbrance  within 
the  meaning  of  that  term  in  covenants  in  a  deed.  (Wash.)  Will- 
iams V.  Hewitt,  971. 

2.  COVENANTS — Encumbrance  Disclosed  by  Record. — A  covenant 
agj.inst  encumbrances  protects  against  a  building  restriction  which 
the  public  records  disclose  in  the  chain  of  title.  (Wash.)  Williams 
V.  Hewitt,  971. 
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Actions  for  Breach. 

3.  COVENANTS — Action  for  Breach,  When  Accrues. — A  right  of 
action  for  the  breach  of  covenants  in  a  deed  because  of  a  building 
restriction  in  the  chain  of  title  is  not  postponed  until  the  assertion 
of  rights  under  the  restriction.     (Wash.)     Williams  v.   Hewitt,   971. 

4.  COVENANTS — Damages  for  Breach — ^Uncertainty. — A  recovery 
for  breach  of  covenants  in  a  deed  because  of  a  building  restriction 
in  the  chain  of  title  cannot  be  denied  on  the  theory  that  the  damages 
are  not  susceptible  of  ascertainment.  (Wash.)  Williams  v.  Hewitt, 
971. 

5.  COVENANTS. — The  Measure  of  Damages  for  a  Breach  of  cove- 
nants in  a  deed  because  of  a  building  restriction  in  the  chain  of  title 
is  the  difference  between  the  value  of  the  property  with  and  without 
the  restrictive  clause  if  its  presence  diminishes  the  value.  (Wash.) 
Williams  v.  Hewitt,  971. 

6.  COVENANTS — Evidence  of  Damages  from  Breach.— Evidence 
of  the  loss  of  a  sale  of  property  because  of  an  encumbrance  thereon 
is  not  admissible  in  an  action  for  breach  of  covenants  against  encum- 
brances.    (Wash.)     Williams  v.  Hewitt,  971. 

See  Vendor  and  Vendee,  1-4. 

CREDITORS'  SUIT. 
See  Banks  and  Banking,  21-23;  Executors  and  Administrators,  14,  15. 

CRIMINAL  LAW. 
In  General. 

1.  CRIMINAL  LAW. — The  Jurisdiction  of  a  Court  to  punish  for 
crime  extends  to  only  such  matters  as  the  law  declares  criminal. 
When  it  undertakes  to  imprison  for  an  offense  to  which  no  crimin- 
ality attaches,  it  acts  beyond  its  jurisdiction.  (Nev.)  Ex  parte 
Kickey,  651. 

2.  CRIMINAL  TRIAL— Expression  of  Opinion  "by  Court. — Ordin- 
arily, an  expression  of  opinion  by  the  court  upon  an  issue  of  fact  has 
great  weight  with  jurors,  and  he  should  therefore  carefully  abstain 
from  indicating  his  opinion  upon  a  material  question  of  fact  which  it 
is  the  province  of  the  jury  to  determine.  (Kan.)  State  v.  Tawney, 
355. 

3.  CRIMINAL  TRIAL — Appeal — Evidence  of  Alibi. — Where  the 
state  makes  out  a  prima  facie  case,  the  finding  thereon  will  not  be 
disturbed,  notwithstanding  evidence  tending  to  establish  an  alibi. 
(Mont.)     State  v.  Sparks,  608. 

Failure  of  Accused  to  Testify. 

4.  CRIMINAL  TRIAL — Failure  of  Accused  to  Testify — Instruc- 
tion.— It  is  presumed  that  the  jury  obeyed  an  instruction  that  they 
should  draw  no  adverse  inference  from  the  fact  that  the  accused  did 
not  offer  himself  as  a  witness.     (Mont.)     State  v.  Sparks,  608. 

Sentence. 

5.  CRIMINAL  LAW— Validity  of  Sentence  and  Stay  of  Execu- 
tion.— Where,  in  pursuance  of  an  understanding  with  the  prosecuting 
attorney  and  the  judge,  a  woman  indicted  for  keeping  a  bawdy-house 
jileads  guilty,  is  sentenced  to  jail,  and  a  stay  of  execution  is  granted 
on  condition  that  she  leave  the  place  and  not  again  violate  the  law, 
Loth  the  judgment  and  the  stay  are  without  validity.  (Mo.)  Ex 
parte  Cornwall,  507. 
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6.  CRIMINAL  LAW — Parole  or  Stay  of  Execution. — A  grant  by 
a  court,  on  imposing  a  jail  sentence  for  keeping  a  bawdy-house,  of 
"a  stay  of  execution  on  condition  that"  the  defendant  remove  from 
the  place  she  now  occupies  and  not  again  violate  the  law,  is  a  grant 
of  an  ordinary  stay  of  execution,  not  a  parole,  which  stay  the  court 
is  without  authority  to  revoke.     (Mo.)     Ex  parte  Cornwall,  507. 

7.  CRIMINAL  LAW — Revision  of  Sentence — Habeas  Corpus. — 
Where  a  woman  pleaded  guilty  of  keeping  a  bawdy-house,  was  sen- 
tenced to  jail,  but  execution  was  stayed  on  condition  that  she  leave 
the  place  and  not  again  violate  the  law,  and  on  the  suggestion  of 
the  prosecuting  attorney  at  a  subsequent  term  that  she  had  violated 
the  conditions  imposed,  the  "parole"  was  set  aside  and  execution 
ordered,  whereupon  she  applied  to  the  same  court  for  a  writ  of  habeas 
corpus,  the  court,  on  such  application,  has  no  power  to  set  aside  the 
original  judgment,  impose  a  fine,  and  order  her  to  jail  until  it  is  paid, 
but  should   discharge  her.     (Mo.)     Ex  parte  Cornwall,  507. 

8.  CRIMINAL  LAW — Change  of  Judgment  at  Subsequent  Term. — 
A  ccart  has  no  power,  at  a  subsequent  term,  to  revise  a  judgment 
that  has  been  partly  complied  with  by  the  accused  and  substitute 
a  new  and  different  judgment  therefor.  (Mo.)  Ex  parte  Cornwall, 
507. 

Farmer  Jeopardy. 

9.  FORMER  JEOPARDY — Estoppel  to  Plead  After  Discharge  of 

Jury. — A  defendant  who,  after  the  state  has  accepted  a  jury,  files  his 
motion  to  quash  the  venire  and  discharge  the  jury,  is  estopped  from 
pleading  former  jeopardy,  based  on  the  action  of  the  court  in  granting 
the  motion.     (Ala.)     Stone  v.  State,  69. 

10.  FORMER  JEOPARDY — Estoppel  to  Plead  After  Reversal  on 
Appeal. — Where  one  tried  upon  an  indictment  for  murder  is  convicted 
of  one  of  the  lesser  crimes  of  homicide,  and  on  appeal  procures  a 
reversal,  he  cannot,  on  a  new  trial,  interpose  the  plea  of  former  ac- 
quittal to  all  crimes  of  a  greater  degree  than  the  one  of  which  he  was 
convicted.     (Nev.)     In  re  Somers,  700. 

See  Banks  and  Banking,  18-20;  Homicidje;  Witness. 

Note. 

Jeopardy,  application  of  the  rule  of  to  all  criminal  cases,  70. 

constitution  of  the  United  States,  provisions  of  relating  to  do  not 
apply  to  proceedings  in  the  state  courts,  70. 

definitions  of,  71. 

discharge  of  jury  without  verdict,  when  does  not  deprive  the  de- 
fendant of  the  benefit  of  the  plea  of,  72. 

estoppel  against  urging  the  general  rule  applicable  to,  71. 

nolle  prosequi,  entry  of,  when  does  not  deprive  defendant  of  the 
right  to  plead,  72. 

silence,  when  does  not  amount  to  a  waiver  of  the  right  to  urge,  72. 

silence,  whether  may  create  an  estoppel  against  pleading,  71,  72. 

waiver  of  by  asking  an  acquittal  because  of  a  variance,  74. 

waiver  of  by  asking  an  acquittal  on  a  defective  indictment,  74. 

waiver  of  by  being  absent  during  the  trial,  72,  74. 

waiver  of  by  causing  court  to  commit  the  error  complained  of, 
75. 

waiver  of  by  electing  to  proceed  on  a  defective  count,  73. 

waiver  of  by  failure  to  interpose  plea  of,  79. 

waiver  of  by  failure  to  object  to  the  discharge  of  the  jury,  72. 

waiver  of  by  failure  to  object  to  the  entry  of  a  nolle  prosequi, 
72. 

waiver  of  by  failure  to  object  to  defective  verdict,  74. 
Am.  St.  Rep.,  Vol.  135 — 72 
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Jeopardy,  waiver  of  by  motion  for  a  new  trial,  75. 
waiver  of  by  motion  in  arrest  of  judgment,  74. 
waiver  of  by  not  objecting  to  an  invalid  judgment,  74. 
waiver  of  by  procuring  a  decision  on  demurrer,  72. 
waiver  of  by  procuring  a  dismissal,  72. 
waiver  of  by  procuring  the  discharge  of  the  jury,  73. 
waiver  of  by  taking  an  appeal,  75. 
waiver  of,  limitation  of  in  the  case  of  a  new  trial,  76. 
waiver  of  right  to  plead  by  failure  to  object  to  proceedings,  71. 
waiver  of  though  a  part  of  the  sentence  has  been  served,  76. 
when  and  how  must  be  urged,  79. 

CUSTOM  AND  USAGE. 

1.  CUSTOM. — Proof  of  a  Particular  Custom  must  be  Positive,  clear 
and  satisfactory.     (Wis.)     Lemke  v.  Hage,  1066. 

2.  CUSTOM — When  Part  of  Contract. — In  Order  that  a  particular 
custom  be  regarded  as  part  of  a  contract  it  must  be  so  well  estab- 
lished, uniform  and  notorious  that  the  parties  must  be  presumed  to 
have  known  it  and  to  have  contracted  in  reference  to  it.  (Wis.) 
Lemke  v.  Hage,  1066. 

3.  CUSTOM — Contract  to  Dig  a  Well. — ^A  Particular  Custom  that 
one  who  undertakes  to  dig  a  well  is  not  entitled  to  compensation  un- 
less a  reasonably  sufficient  supply  of  water  is  obtained  is  not  estab- 
lished by  the  testimony  of  two  persons  that  they  follow  such  practice 
in  their  own  business.     (Wis.)     Lemke  v.  Hage,  1066. 

DAMAGES. 

For  Personal  Injuries. 

1.  DAMAGES — Measure  of  Recovery  for  Personal  Injuries. — A 
verdict  of  five  thousand  five  hundred  dollars  in  favor  of  the  driver  of 
a  water  wagon,  sixty-four  years  of  age,  is  not  excessive  where  he  sus- 
tained a  compound  fracture  of  the  left  ankle  and  of  the  right  leg,  and 
was  confined  to  his  bed  three  months,  and  the  healing  was  not  com- 
pleted in  six  months,  and  the  injury  was  permanent  so  that  he  was 
required  to  use  a  stiff  shoe  and  a  crutch.  (Wash.)  Kincaid  v.  Walla 
Walla  Valley  Traction  Co.,  982. 

For  Fraud  on  Sale  of  Property. 

2.  DAMAGES  —  Measure  of  Recovery  by  Vendee  in  Case  of 
Fraud. — In  an  action  by  a  vendee  against  a  vendor,  either  of  real  or 
personal  property,  for  fraud  or  deceit,  the  measure  of  damages  is 
not  the  difference  between  the  actual  value  of  the  property  and  the 
price  paid,  but  the  difference  between  the  actual  value  at  the  time 
of  the  sale  and  what  the  property  would  have  been  worth  had  it 
been  as  represented.     (Mo.)     Kendrick  v.  Ryus,  585. 

3.  FRAUD — Measure  of  Damages  on  Sale  of  Mining  Lease. — In 
an  action  by  the  vendee  of  a  mining  lease  against  his  vendor  for 
fraud  or  deceit,  the  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  property  at  the  time  of  the  purchase  and  what 
it  would  have  been  worth  had  it  been  as  represented,  thus  making 
allowance  to  the  vendee  for  the  benefit  of  his  bargain.  (Mo.)  Ken- 
drick V.  Eyus,  585. 

4.  FRAUD — Measure  of  Damages — Evidence  of  Values. — In  an 
action  by  the  purchaser  of  a  mining  lease  for  deceit  by  the  vendor, 
evidence  of  what  the  lease  would  have  been  worth  had  the  property 
been  as  represented    is  admissible  if  the  facts  and  circumstances  are 


Index— Vol.  135.  1139 

not  so  vagne  as  to  make  the  testimony  purely  speculative.     (Mo.) 
Kendriek  v.  Ryus,  585. 

See  Covenants,  3-6;  Divorce;  Railroads;  Sales,  7,  8;  Trover  and  Con- 
version, 2-4;  Vendor  and  Vendee,  19. 

DEATH. 
DEATH  OF  HUMAN  BEING— Effect  of  Death  Pendente  Lite 
of  the  Sole  Beneficiary  for  Whom  a  Recovery  can  be  had. — If  a  stat- 
ute authorizes  the  maintenance  of  an  action  by  the  personal  repre- 
sentative of  a  person  whose  death  has  been  caused  by  the  wrongful 
act  of  another,  and  that  such  action  shall  be  for  the  exclusive  bene- 
fit of  the  wife  or  husband  and  children  or  other  designated  heirs  of 
the  deceased  person,  and  a  judgment  having  been  recovered,  it  is 
reversed  and  remanded  for  further  proceedings,  and  the  sole  bene- 
ficiary then  dies,  the  action  cannot  be  maintained.  This  is'  not  so 
much  an  abatement  of  the  action  as  an  arising  of  a  contingency 
upon  which  its  further  prosecution  must  be  aimless  for  want  of 
a  person  in  whose  favor  a  recovery  can  be  enforced.  (Ohio  St.) 
Doyle  v.  Baltimore  &  Ohio  R.  R.  Co.,  775. 

DEDICATION. 

1.  DEDICATION — Evidence  of  General  Reputation. — In  an  action 
to  restrain  the  obstruction  of  what  the  plaintiffs  claim  the  defendant 
in  selling  lots  to  them  represented  would  be  a  street,  evidence  that 
the  strip  in  question  was  known  by  the  public  as  Taggart  street,  ap- 
peared upon  the  directories  under  that  name,  was  called  out  as  such 
by  street-car  conductors,  and  mail  to  residents  in  that  vicinity  was 
addressed  to  them  on  that  street,  is  admissible,  along  with  other 
circumstances,  to  show  how  the  disputed  tract  was  treated  by  the 
public,  to  which  extent  it  tends  to  establish  that  the  strip  was  in- 
tended to  be  reserved  for  a  street.     (Or.)     Morse  v.  Whitcomb,  832. 

2.  DEDICATION — Map  as  Evidence  of  Street.— Where  Purchas- 
ers of  lots  contend  that  the  vendor  represented  that  a  certain  strip 
would  be  kept  open  as  a  street,  a  map  of  the  tract  showing  the  vari- 
ous streets  with  blocks  platted  into  lots  of  uniform  size,  with  lota 
of  much  smaller  dimensions  along  such  strip,  is  admissible  to  cor- 
roborate their  testimony  that  such  representations  were  made.  (Or.) 
Morse  v.  Whitcomb,  832. 

3.  DEDICATION — Estoppel  of  Vendor  to  Deny. — One  Who  Sells 
Lots,  representing  to  purchasers  that  a  strip  of  land  adjacent  to  them 
will  be  a  street,  and  receives  an  increased  price  by  reason  of  tho 
proximity  of  the  street  as  represented,  is  estopped  to  deny  the  dedi- 
cation of  the  strip  as  a  street.     (Or.)     Morse  v.  Whitcomb,  832. 

4.  DEDICATION. — The  Fact  That  a  Map  of  a  Tract  Discloses 
That  Fractional  Lots  are  left  at  a  place  which  purchasers  of  other 
lots  contend  the  vendor  represented  to  them  as  a  street  is  admissible, 
where  they  plead  his  estoppel  to  deny  such  street,  for  the  attempt 
is  not  to  question  the  plat,  or  to  show  there  were  no  fractional  lota, 
but  that  they  were  to  be  deemed  a  public  highway,  and  as  such  were 
appurtenant  to  the  property  purchased.  (Or.)  Morse  v.  Whitcomb, 
832. 

5.  DEDICATION— Proof  of  Highway  by  Parol,— The  fact  of  a 
street  or  highway  may  be  proved  by  showing  a  parol  dedication  to 
the  public,  accompanied  by  user  thereof.  (Or.)  Morse  v.  Whitcomb, 
832. 

6.  DEDICATION. — A  Parol  Dedication,  Accompanied  by  User, 
may  be  established  by  the  owner  sielling  lots  on  opposite  sides  of  a 
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strip  suitable  for  a  street  and  acquiescing  in  its  nse  for  fhat  purpose 
for  a  long  period  of  time.     (Or.)     Morse  v.  Whitcomb,  832. 
See  Building  Eegulations. 

DEEDS. 

Delivery. 

1.  DEEDS — ^Delivery — Return  of  Deed  to  Grantor. — Where  the 
vendor  of  land  executes  and  delivers  a  deed  to  his  vendee,  who  there- 
upon executes  a  mortgage  back  to  the  vendor  for  part  of  the  purchase 
price  and  returns  the  deed  to  the  vendor  to  be  recorded,  the  delivery 
is  sufficient  to  vest  the  title  in  the  vendee.  (Kan.)  Good  v.  Will- 
iams, 392. 

2.  DEEDS — Failure  to  Deliver  or  Record — Attachment. — The  de- 
livery of  a  deed  is  not  essential  to  vest  the  equitable  title  to  real 
estate  in  the  grantee.  Where  the  parties  have  agreed  to  a  sale  and 
conveyance,  the  deed  has  been  executed,  the  purchase  price  paid,  and 
nothing  remains  for  either  party  to  do  to  complete  the  transaction 
except  for  the  grantee  to  record  his  deed,  he  becomes  the  equitable 
owner  of  the  land,  and  it  is  not  subject  to  attachment  for  the  debts 
of  the  grantor.     (Kan.)     Good  v.  Williams,  392, 

Grantee. 

3.  DEED — Grantee  not  Designated  by  Usual  Name. — ^Tf  it  is  the 

intention  both  of  grantor  and  grantee  that  the  grant  shall  be  to  some 
person  or  persons  in  existence,  that  intent  may  be  effectuated  by 
ascertaining  under  proper  rules  of  evidence  the  intention  of  the  par- 
ties, although  such  person  is  not  designated  by  his  legal  or  usual 
name.     (Wis.)     City  Bank  of  Portage  v.  Plank,  62. 

4.  DEED — Grant  to  Person  not  in  Existence. — While  a  grant  to  a 
person  who  does  not  exist  is  generally  void,  yet  where  parties  knew 
that  the  person  named  as  grantee  was  dead,  the  inference  is  strong 
that  by  the  use  of  his  name  they  meant  to  designate  some  existing 
person,  and  courts  will  inquire  into  the  situation,  the  general  design 
of  the  parties,  and  the  equities  between  them  to  infer  who  was 
intended,  and  if  it  appears  that  the  intention  was  to  pass  title  to  his 
executor,  in  his  capacity  as  such,  the  deed  will  be  given  effect  accord- 
ingly,    (Wis.)     City  Bank  of  Portage  v.  Plank,  62. 

Conditions,  Beservations  and  'Exceptions. 

5.  DEED — Condition  Repugnant  to  the  Grant. — A  stipulation,  fol- 
lowing a  grant  of  the  fee  in  a  deed,  that  in  case  the  vendee  fails  to 
pay  any  annual  installment  of  the  purchase  price  the  conveyance  shall 
be  void  and  the  grantee  be  held  as  a  tenant  in  a  sum  named  as  rent,  is 
repugnant  to  the  grant  and  void.     (Ark.)     Levy  v.  McDonnell,  1S3. 

6.  DEED — Reservation  of  Mining  Rights. — A  deed  of  a  strip  of 
land,  "coal  rights  reserved,"  separates  the  title  to  the  surface  from  the 
title  to  the  coal  with  the  mining  rights  connected  therewith,  and  the 
grantor  may  not  only  mine  the  coal,  but  may  use  the  space  from  which 
he  takes  it  as  a  means  of  access  to  the  beds  of  coal  in  other  lands,  and 
this  right  he  may  transfer  to  another.     (111.)     Attebery  v.  Blair,  342. 

7.  DEED — Uncertain  Description  of  Exception. — A  deed  is  not 
void  because  an  attempted  description  of  two  acres  excepted  from  the 
grunt  is  void  for  uncertainty.     (lU.)     Attebery  v.  Blair,  342. 

Quit  vJ  aim. 

8.  QUITCLAIM  DEED— Whether  Puts  Grantee  on  Inquiry.— f)ne 
who  takes  a  quitclaim  deed  only  is  thereby  warned  ,that  there  may 
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be  a  weakness  in  the  title  of  his  grantor  and  is  put  upon  inquiry. 
(Kan.)     Knox  v.  Doty,  351. 

See  Building  Eegulations;  Covenants;  Dedication;  Vendor  and  Vendee. 

DEFAULT  JUDGMENTS. 

See  Judgment,  3-5. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators,  4-11. 

DETINUE. 

1.  DETINUE — Necessity  of  Possession  in  Defendant. — Ordinarily 
the  defendant;  must  have  actual  possession  of  the  chattel,  or  control- 
ling power  over  it,  at  the  time  when  detinue  is  brought.  But  if,  hav- 
ing had  actual  possession  previous  to  the  demand  or  suit  brought,  he 
has  wrongfully,  or  to  elude  the  action,  parted  with  the  property, 
detinue  may  still  be  maintained  against  them.  (Ala.)  Cable  Com- 
pany of  Alabama  v.  Griffitts,  100. 

2.  DETINUE — Defendant  Who  lias  Parted  With  PossessioD The 

vendor  of  a  piano  under  a  conditional  sale  may  maintain  detinue 
against  the  vendee,  who  has  given  the  piano  to  his  wife  in  violation 
of  his  agreement  not  to  part  with  possession  without  the  vendor's 
consent.     (Ala.)     Cable  Company  of  Alabama  v.  Grilfitts,  100. 

3.  DETINUE. — The  Measure  of  Damages  In  an  Action  of  Detinue, 
in  the  absence  of  exceptional  circumstances,  is  the  value  of  the  use  of 
the  property,  plus  its  deterioration  and  the  necessary  expense  of  re- 
covering it.     (Ky.)     Winstead  v.  Hicks,  446. 

DEVISE. 

See  Wills. 

DISCOVERY. 

DISCOVERT — Requisites  of  Bill — Indispensable  Evidence. — 
Matter,  constituting  only  ground  for  inference  of  motive  for  making 
alleged  false  representations,  relied  upon  for  relief,  though  relevant 
and  material,  is  not  deemed  indispensable  evidence,  within  the  rule 
prescribing  the  requisites  of  a  bill  for  discovery  and  relief,  because 
remote  and  indirect  in  its  bearing  upon  the  cause  of  action  or  matter 
of  defense.     (W.  Va.)     Prewett  v.  Citizens'  Nat.  Bank,  1019. 

DIVORCE. 

Besidenee  of  Parties. 

1.  DIVORCE. — The  Word  "Residence,"  employed  in  a  divorce 
statute,  means  domicile,  and  to  confer  jurisdiction  upon  the  courts 
of  a  state,  it  is  essential  that  one  of  the  parties  shall  have  been 
domiciled  therein  for  the  statutory  period.  (N.  J.  Eq.)  King  v. 
King,  731. 

2.  DIVORCE — Residence — Frequent  Change  of  Domicile. — A  wife 
who  had  been  deserted  by  her  husband  came  from  the  state  of  New 
York  into  New  Jersey  in  October,  1904,  and  filed  her  petition  for 
divorce  here  on  October  9,  1907.  She  first  resided  at  different  places 
here  for  the  purpose  of  finding  an  inexpensive  place  to  live,  and 
finally,  but  not  two  years  before  filing  her  petition,  fixed  her  resi- 
dence permanently  at  Asbury  Park,  Her  intention  when  she  first 
came  into  New  Jersey,  and  thereafter  continued,  was  to  make  her 
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future  home  in  this  state.  Held,  that  her  residence  in  this  state 
from  the  beginning,  coupled  with  her  intention  to  remain  here,  gave 
her  a  domicile  in  New  Jersey  within  the  meaning  of  the  divorce 
act,  which  requires  a  two  years'  residence  here  during  the  time  for 
which  the  desertion  continued,  and  a  residence  continued  down  to  the 
filing  of  the  petition.     (N.  J.  Eq.)     King  v.  King,  731. 

Grounds  for  Divorce. 

3.  DIVORCE — Cruelty — ^Eough,  Coarse  Conduct. — ^For  a  man  to  be 
rude  to  his  wife,  frequently  speaking  to  her  in  a.  rough,  coarse  man- 
ner, or  refusing  to  speak  to  her  when  occasion  requires,  and  showing 
an  utter  disregard  for  her  opinions  and  feelings,  even  in  the  presence 
of  their  children,  friends  and  strangers,  amounts  to  cruelty  war- 
ranting a  divorce.     (Ky.)     Grow  v.  Grow,  440. 

4.  DIVORCE — Cruelty — Evidence  in  Defense. — ^In  an  action  by  a 
wife  for  divorce  on  the  ground  that  her  husband  is  rough,  coarse  and 
rude,  frequently  humiliating  and  insulting  her  in  the  presence  of 
others,  it  is  no  defense  that  when  she  married  him  she  must  have 
known  that  he  was  a  man  of  rough  exterior  and  blunt  speech.  (Ky.) 
Grow  V.  Grow,  440. 

5.  DIVORCE — Cruelty — Evidence  in  Defense. — ^In  an  action  by  a 
wife  for  divorce  on  the  ground  of  cruelty,  evidence  is  inadmissible 
that  at  times  she  has  quarreled  with  her  husband's  son  by  a  former 
marriage.     (Ky.)     Grow  v.  Grow,  440. 

Findings. 

6.  DIVORCE. — A  Finding  Merely  Tliat  the  Parties  cannot  Live 

Together  will  not  sustain  a  decree  of  divorce.  (Wash.)  Bloom  v. 
Bloom,  965. 

7.  DIVORCE  —  Liberal  Construction  of  rinding, — The  supreme 
court  will  give  findings  a  liberal  construction  in  determining  whether 
they  justify  a  decree  of  divorce,  although  it  will  not  indulge  the  pre- 
sumption that  the  evidence  warrants  further  findings.  (Wash.) 
Bloom  v.  Bloom,  965. 

8.  DIVORCE. — ^A  Finding  That  the  Conduct  of  the  Defendant  is 
such  as  to  cause  the  plaintiff  great  anguish  of  mind  is  in  effect  a  find- 
ing that  she  has  suffered  personal  indignities  rendering  her  life  bur- 
densome.    (Wash.)     Bloom  v.  Bloom,  965. 

9.  DIVORCE. — ^While  the  Practice  of  Full  and  Explicit  Findings 
upon  every  issue  is  to  be  encouraged,  there  are  cases  where  a  de- 
parture therefrom  is  excusable.     (Wash.)     Bloo^m  v.  Bloom,  965. 

10.  DIVORCE — Sufaciency  of  Findings. — A  finding  that  the  condi- 
tion of  the  home  life  of  the  parties  has  been  such  as  to  cause  utter 
estrangement  between  them,  and  to  cause  the  plaintiff  to  lose  all 
affection  for  the  defendant,  and  to  cause  her  longer  living  with  him 
to  be  the  source  of  great  mental  anguish,  and  to  make  it  impossible 
for  them  longer  to  live  with  each  other,  is  sufficient  to  sustain  a  de- 
cree of  divorce.     (Wash.)     Bloom  v.  Bloom,  965. 

Alimony. 

11.  DIVORCE — Alimony  Defined. — Every  Provision  for  Support  in 

a  judgment  in  a  divorce  action,  whether  it  requires  payment  of  money 
at  intervals  or  in  a  gross  sum,  is  to  be  regarded  as  alimony  whether 
80  expressly  stated  or  not.     (Wis.)     Brenger  v.  Brenger,  1050. 

12.  DIVORCE — Authority  to  Award  Alimony. — Authority  to  allow 
permanent  alimony  to  a  party  in  a  divorce  action  or  a  portion  of  the 
property  of  the  parties  to  one  of  them  as  a  permanent  settlement  of 
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their  property  rights  is  referable,  wholly,  to  the  written  law.     (Wis.) 
Brenger  v.  Brenger,  1050. 

13.  DIVORCE — Awarding  Alimony  to  Husband. — Permanent  ali- 
mony is  allowable  out  of  the  property  and  earnings  of  a  divorced  hus- 
band to  his  divorced  wife,  but  not  to  the  former  out  of  the  earnings 
and  property  of  the  latter.     (Wis.)     Brenger  v.  Brenger,  1050. 

li.  ALIMOIiiY — Suit  In  Which  may  be  Awarded. — In  no  suit  but 
one  seeking  a  divorce  of  some  character  is  there  jurisdiction  to  award 
alimony  pendente  lite.     (W.  Va.)     Chapman  v.  Parsons,  1033. 

15.  ALIMONY — Between  What  Persons  Cognizable. — Alimony  is 
only  cognizable  as  between  parties  united  by  a  marital  relation  that 
imposes  upon  the  husband  the  legal  duty  to  support  the  wife.  (W. 
Va.)      Chapman  v.  Parsons,  1033, 

16.  ALIMONY — Effect  of  Decree  of  Divorce  Without  Alimony. — 
A  decree  of  divorce  from  bed  and  board  without  alimony  dissolves 
the  relation  of  husband  and  wife  so  far  as  the  duty  of  the  former 
to  maintain  the  latter  is  concerned.  (W.  Va.)  Chapman  v.  Parsons, 
1033. 

17.  ALIMONY — Awarding  in  Suit  to  Vacate  Decree  of  Divorce. — 
There  is  no  jurisdiction  to  award  alimony  as  between  parties  divorced 
from  bed  and  board,  as  incident  to  the  pendency  of  an  independent 
suit  to  set  aside  the  decree  of  divorce  for  fraud,  and  before  the 
decree  is  successfully  assailed.     (W.  Va.)     Chapman  v.  Parsons,  1033. 

17a.  DIVORCE — Alimony  Subject  to  Creditors. — An  allowance  for 
support,  adjudged  in  a  divorce  action,  does  not  constitute  indebted- 
ness to  the  party  in  whose  favor  the  allowance  is  made  which  can 
be  reached  by  creditors  of  the  latter.- -(Wis.)  Brenger  v.  Brenger, 
1050. 

17b.  DIVORCE — ^Alimony  Subject  to  Creditors. — Payments  in  money 
required  by  the  judgment  in  a  divorce  action  to  be  made  by  one  party 
to  the  other  as  the  portion  of  that  other  upon  a  division  of  the  prop- 
erty of  the  parties  may  be  reached  by  the  creditors  of  that  other. 
(Wis.)     Brenger  v.  Brenger,  1050. 

Liability  of  Homestead  for  Alimony  and  Attorney  Fees. 

18.  HOMESTEAD — Liability  for  Alimony  or  Maintenance. — As  be- 
tween husband  and  wife,  the  rights  of  children  not  being  involved, 
he  will  not  be  permitted  to  abandon  her  or  refuse  to  contribute  to 
her  support,  and  then,  as  against  her  claim  for  maintenance  or  ali- 
mony, hold  land  under  the  pretense  that  he  is  entitled  to  it  as  a 
homestead.     (Ky.)     Nunn  v.  Page,  429. 

19.  HOMESTEAD  —  Liability  for  Costs  and  Attorney  Fees  in 
Divorce. — The  homestead  of  a  husband  cannot  be  subjected  to  the 
payment  of  costs  and  attorney  fees  incurred  by  his  wife  in  an  action 
for  divorce.  These  charges  do  not  stand  on  the  same  footing  as 
alimony  and  maintenance.     (Ky.)     Nunn  v.  Page,  429. 

Division  of  Property. 

20.  DIVORCE — Return  of  Property  to  Husband. — Where  a  wife  is 
granted  a  divorce  and  given  the  custody  of  her  property,  it  is  proper 
to  award  the  husband  a  sum  equal  to  the  value,  with  interest,  of 
personal  property  which  he  brought  to  her  farm  at  the  time  of  their 
marriage.     (Ky.)     Grow  v.  Grow,  440. 

21.  DIVORCE — Judicial  Adjustment  of  Property  Rights. — The 
property  of  the  husband  and  that  of  the  wife  derived  from  him  may 
be  considered  together  in  making  a  permanent  adjustment  of  prop- 
el ty  rights  upon  a  judicial  termination  of  their  marital  relations. 
(Wis.)     Brenger  v.  Brenger,  1050. 
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22.  DIVOECE — Transfer  of  Wife's  Property  to  Husband. — Upon 
such  termination  no  part  of  the  separate  property  of  the  wife,  not 
derived  from  the  husband,  can  properly  be  devested  and  transferred 
to  the  husband  or  burdened  by  Ms  debts.  (Wis.)  Brenger  v.  Bren- 
ger,  1050. 

23.  DIVORCE — Restoring  Husband's  Property  That  He  Conveyed 
to  Wife. — In  adjusting  property  rights  of  the  parties  in  a  divorce  ac- 
tion, in  case  an  estate  shall  have  been  during  coverture  conveyed  to 
the  wife  by  the  husband  to  compensate  her  for  care  of  him,  and  she 
shall  have,  without  reasonable  excuse,  defaulted  in  that  regard,  the 
transfer  should,  by  rules  for  judicial  construction,  be  held  to  have 
been  made  upon  condition  subsequent,  and,  because  of  the  default, 
should  be  restored  to  him,  and  the  condition  thus  created  be  then 
dealt  with  in  settling  matters  respecting  alimony  to  her  or  division 
of  property  between  the  parties.     (Wis.)     Brenger  v.  Brenger,  1050. 

24.  DIVORCE — Judicial  Division  of  Property. — Judicial  authority 
to  make  a  division  of  property  between  the  parties  to  an  action  for  a 
divorce  is  referable  solely  to  section  2364,  Statutes  of  1898.  (Wis.) 
Brenger  v.  Brenger,  1050. 

25.  DIVORCE — Transfer  of  Wife's  Property  to  Husband. — Under 
such  section  no  power  is  given  to  take  any  part  of  the  separate  prop- 
erty of  the  wife  not  derived  from  the  husband  and  transfer  the  same 
to  the  latter,  while  authority  in  that  regard  is  expressly  negatived 
by  section  2372,  Statutes  of  1898.     (Wis.)     Brenger  v.  Brenger,  1050. 

26.  DIVORCE — Division  of  Property — Exemption  from  Creditors. — 
In  settling  the  property  rights  of  parties  upon  a  judicial  dissolution 
of  their  marriage  contract  it  is  proper,  if  not  the  duty  of  the  court, 
to  so  provide  as  to  preserve  to  them,  subject  to  their  individual  rights 
after  the  separation  of  contracting  to  the  contrary,  their  statutory 
exemptions  from  claims  of  creditors,  while  at  the  same  time  the  in- 
debtedness of  each,  in  determining  the  property  status  to  be  dealt 
with  in  settling  property  rights,  should  be  considered.  (Wis.)  Bren- 
ger V.  Brenger,  1050. 

DOMICILE. 

1.  DOMICILE — Soldier  Residing  at  Fortress  Monroe. — A  person 
who  comes  from  North  Carolina,  enlists  in  the  United  States  army, 
and  resides  as  a  soldier  at  Fortress  Monroe  is  not  a  resident  of  Vir- 
ginia, although  the  grant  by  that  state  of  the  site  for  the  fortress 
reserves  the  right  to  serve  process  from  the  courts  of  the  state. 
(Va.)     Bank  of  Phoebus  v.  Byrum,  953. 

2.  DOMICxLE  —  Migratory  Residence  of  Person. — Notwithstand- 
ing a  frequent  change  of  habitation  may  create  a  situation  by  which 
the  proof  of  an  animus  manendi  becomes  diflScult,  yet,  if  proved,  this, 
coupled  with  residence,  although  migratory,  within  the  territory  of 
the  nation  or  state,  equips  the  residence  with  a  domiciliary  status. 
(N.  J.  Eq.)     King  v.  King,  731. 

DOWEB. 
DOWER — ^When  Attaches — ^Deprivation  of  Right. — A  wife's  in- 
choate right  of  dower  attaches  immediately  on  her  marriage  to  land 
owned  by  her  husband  at  that  time,  and  to  land  acquired  by  him 
during  coverture  as  soon  as  he  acquires  it,  and  she  cannot  be  deprived 
of  tliat  right  by  any  act  done  or  suffered  by  him,  whereas  her  title 
in  her  share  in  the  personal  estate  attaches  only  at  his  death. 
(Mo.)     Egger  v.  Egger,  566. 

See  Husband  and  Wife,  6-8;  Judgment,  7. 
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DUPLICITY. 

See  Pleading,  1,  2. 

DURESS. 

See  Marriage. 

EJECTMENT. 

1.  EJECTMENT — Sufficiency  of  Complaint. — A  complaint  in  eject- 
ment which  alleges  that  the  plaintiffs  are,  and  at  all  times  stated  have 
been,  the  owners  and  entitled  to  immediate  possession  of  the  prem- 
ises described,  and  that  the  defendant  wrongfully  entered  upon  the 
premises  and  ousted  the  plaintiffs  therefrom,  and  ever  since  has  con- 
tinued in  the  wrongful  possession  of  the  same,  states  a  cause  of  action. 
(Mont.)     Baker  v.  Butte  Water  Co.,  642. 

2.  EJECTMENT — Writ  of  Possession  —  Contempt  Proceedings. — 
Where  the  plaintiff  has  not  been  in  possession  after  recovering  judg- 
ment in  ejectment,  a  writ  of  possession  is  adequate  to  secure  the  pos- 
session. But  if  the  writ  has  issued  and  restored  him  to  possession,  it 
will  not  again  issue,  after  his  ouster,  but  he  is  left  to  his  remedy  by 
contempt  proceedings.     (Mont.)     Baker  v.  Butte  Water  Co.,  642. 

3.  EJECTMENT — Purchase  of  Outstanding  Title. — A  party  who 
has  been  adjudged  to  deliver  possession  of  land  to  another  claimant 
is  not  estopped  from  purchasing,  subsequent  to  the  action,  an  out- 
standing title  and  asserting  again  his  right  to  possession.  (Mont.) 
Baker  v.  Butte  Water  Co.,  642. 

4.  EJECTMENT. — A  Writ  of  Possession  or  a  Proceeding  in  Con- 
tempt is  not  a  proper  remedy  to  place  the  plaintiff  in  possession,  af- 
ter he  has  recovered  judgment  in  ejectment,  as  against  a  successor 
of  the  defendant  claiming  under  a  right  not  adjudicated  in  the  former 
action.     (Mont.)     Baker  v.  Butte  Water  Co.,  642. 

ELECTION  BY  WIDOW. 

See  Wills,  7,  8. 

ELECTION  OF  REMEDIES. 
ELECTION  OF  REMEDIES.— The  Fact  That  the  Assignee  of 

a  part  interest  in  a  judgment  commences  proceedings  to  attach  a 
sum  paid  in  fraudulent  settlement  of  the  judgment  between  the  par- 
ties does  not  estop  him  from  suing  to  enforce  his  claim  against  real 
property  subject  to  the  judgment,  the  attempt  to  attach  not  mislead- 
ing the  judgment  debtor  or  causing  him  to  act  to  his  injury.  (Or.) 
Alexander  v.  Munroe,  840. 

ELECTRICITY. 

1.  ELECTRICITY — Care  in  Maintaining  Wires. — A  railway  com- 
pany, employing  in  its  business  an  agency  so  dangerous  as  electricity, 
is  held  to  exercise  the  utmost  degree  of  care  in  the  construction, 
maintenance,  inspection  and  repair  of  its  wires,  so  as  to  keep  them 
harmless  at  places  where  persons  are  liable  to  come  in  contact  with 
them.     (Or.)     Gentzkow  v.  Portland  Ry.  Co.,  821. 

2.  ELECTRICITY — Care  in  Maintaining  Wires. — The  duty  of  an 
electric  railway  company  to  keep  its  wires  harmless  at  places  where 
persons  are  liable  to  come  in  contact  with  them  is  not  lessened  with 
respect  to  employees  of  a  telephone  company,  because,  by  reason  of 
some  agreement  or  license,  it  has  been  permitted  to  attach  its  wires 
to  a  pole  belonging  to  the  telephone  company.  (Or.)  Gentzkow  v. 
Portland  Ry.  Co.,  821. 


1146  Index— Vol.  135. 

3.  ELECTRICITY — Joint  Use  of  Structure  by  Two  Corporations. — 
Where  an  electric  railway  company  and  a  telephone  company  are 
making  a  joint  use  of  a  structure  to  which  the  wires  of  each  are  at- 
tached, each  is  under  the  same  obligation  to  the  other  as  persons 
having  common  rights  in  a  place  or  passageway  are  to  one  another, 
not  negligently  to  place  a  dangerous  substance  on  the  common  ter- 
ritory where  it  may  be  reasonably  anticipated  that  others  having 
common  rigiits  may  be  injured.  (Or.)  Gentzkow  v.  Portland  Ey.  Co., 
821. 

4.  ELECTRICITY — Leaving    Circuit   Breaker   Displaced. — For    an 

electric  railway  company  to  permit  for  a  day  and  a  half  a  circuit 
breaker  to  be  displaced,  thereby  allowing  a  wire  of  a  telephone  com- 
pany to  come  in  contact  with  the  trolley  wire  and  become  heavily 
charged,  constitutes  actionable  negligence,  however  the  displacement 
may  have  been  caused.     (Or.)     Gentzkow  v.  Portland  Ry,  Co.,  821. 

5.  ELECTRICITY. — Wbere  Electric  Wires  Become  Deranged  with- 
out the  negligence  of  the  owner,  he  is  entitled  only  to  a  reasonable 
time  after  the  danger  arises  in  which  to  discover  and  correct  it. 
(Or.)     Gentzkow  v.  Portland  Ry.  Co.,  821. 

6.  ELECTRICITY — Duty  of  Continuous  Inspection. — An  electric 
railway  company  is  under  the  duty  of  a  continuous  inspection  of  its 
wires.     (Or.)     Gentzkow  v.  Portland  Ry.  Co.,  821. 

7.  ELECTRICITY  —  Cut  Wires  —  Presumption. — Where  Uprisht 
Wires  from  a  trolley  wire  to  the  feed  wire  have  been  cut  and  are 
hanging  down,  it  is  not  to  be  inferred  that  they  were  cut  by  a  tres- 
passer, but  rather  by  someone  on  behalf  of  the  owner  for  the  purpose 
of  rearranging  the  position  or  the  wires.  (Or.)  Gentzkow  v.  Port- 
land Ey.  Co.,  821. 

8.  ELECTRICITY — Contributory  Negligence. — One  Who  Knows, 
or  should  know,  that  a  wire  is  charged  with  a  dangerous  current  of 
electricity,  and  then  voluntarily  exposes  himself  to  the  risk  of  being 
shocked  thereby,  is  chargeable  with  contributory  negligence.  (Or.) 
Gentzkow  v.  Portland  Ey.  Co.,  821. 

9.  ELECTRICITY — Right  to  Assume  Safety. — Where  a  Wire  of 
an  electric  railway  company  not  intended  to  carry  electricity  is  at- 
tached to  a  telephone  pole  under  an  agreement  with  the  telephone 
company,  an  employe  of  the  latter  company  may  assume  that  the 
railway  company  has  performed  its  duty  to  keep  the  wire  harmless. 
(Or.)      Gentzkow  v.  Portland  Ry.  Co.,  821. 

10.  ELECTRICITY — Negligence  of  Telephone  Employe. — Where 
an  electric  railway  company  has  negligently  permitted  a  circuit 
breaker  to  be  displaced,  thereby  allowing  a  wire  of  a  telephone  com- 
pany to  come  in  contact  with  the  trolley  wire  and  become  heavily 
charged,  an  employe  of  the  telephone  company  is  not  chargeable,  as 
a  matter  of  law,  with  contributory  negligence  in  not  noticing  the 
displacement  as  he  climbs  a  pole  to  which  the  wire  is  attached.  (Or.) 
Gentzkow  v.  Portland  Ey.  Co.,  821. 

ELEVATED  RAILWAYS. 

See  Municipal  Corporations,  18-25. 

EMBEZZLEMENT. 
1.     EMBEZZLEMENT  —  Indictment  —  Allegation  of  Ownership. — 

The  ownership  of  property  embezzled  must  be  alleged  with  the  same 
accuracy  as  in  an  indictment  for  larceny.  (111.)  People  v.  Brander. 
301. 
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2.  EMBEZZLEMENT — Averment  of  Ownership  In  Association. — 
An  allegation  in  an  indictment  that  the  "property  embezzled,  stolen 
or  concealed"  was  the  property  of  the  "American  Express  Company, 
an  association,"  without  alleging  incorporation  or  such  facts  as  would 
show  that  such  company  could  own  property  by  that  name,  is  not 
sufficient  to  sustain  a  conviction.     (111.)     People  v.  Brander,  301. 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN — Eeversion    of    Title    "When   Use    Aljan- 

doned. — Where  the  fee  to  land  has  been  acquired  by  condemnation, 
there  can  be  no  reversion  to  the  former  owner,  whether  or  not  the 
land  is  devoted  to  the  purpose  to  which  it  was  taken.  (Wash.) 
Reichling  v.  Covington  Lumber  Co.,  976. 

2.  EMINENT  DOMAIN — Diversion  of  Use — Right  of  Owner.— 
Where  a  city  by  condemnation  decree  has  acquired  the  fee  to  land  for 
a  water  system,  the  former  owner  cannot  object  to  the  city  granting 
an  easement  therein  to  a  railroad  company.  (Wash.)  Eeichling  t. 
Covington  Lumber  Co.,  976. 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

EQUITY. 

1.  EQUITY — Allegations  Showing  Only  Pretext. — Allegations  of 
a  bill,  seeking  relief  in  equity,  which  really  amount  to  nothing  more 
than  pretexts  for  the  exercise  of  jurisdiction,  are  disregarded.  (W. 
Va.)     Prewett  v.  Citizens'  National  Bank,  1019. 

2.  EQUITY. — Instructions  have  No  Place  in  Equity  Cases,  and  the 
supreme  court  is  not  bound  thereby.  (Mo.)  Shelton  v.  Franklin, 
537. 

See  Cancellation  of  Instruments;   Courts;  Discovery;   Eeformation  of 
Instruments;    Specific   Performance. 

ESCROW. 
ESCROW — Unauthorized  Delivery  of  Deed. — Where  a  deed  has 
been  placed  in  escrow,  its  unauthorized   delivery  upon  the   payment 
of  only  a  part  of  the  agreed  consideration  does  not  pass  title.     (Or.) 
Bradford  v.  Durham,  807. 

ESTATES  OF  DECEDEISTTS. 

See  Lxecutors  and  Administrators;  Wills. 

ESTOPPEL. 

See  Dedication. 

EVIDENCE. 

In  General. 

1.  EVIDENCE. — Common  or  General  Reputation  may  be  Received 

concerning  a  matter  in  which  the  public  have  an  interest,  or  which 
•  iiiectly  concerns  the  mass  of  the  people  of  a  town  or  locality.  (Or.) 
Morse  v.  Whitcomb,  832. 

2.  EVIDENCE. — The  Exclusion  of  Evidence  Is  Right  if  it  is  in- 
competent on  any  ground.  And  it  is  immaterial  on  what  ground  the 
court  excludes  it.     (Mo.)     Egger  v.  Egger,  566. 
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3.  EVIDENCE — Result  of  Chemical  Analysis — ^Hearsay. — A  mem- 
ber of  the  American  Medical  Association  cannot  testify  thpt  an  officer 
of  the  association  analyzed  a  patent  medicine,  found  that  it  contained 
certain  ingredients,  and  was  of  no  value.  But  a  witness  may  testify 
as  to  an  analysis  which  he  himself  has  made.  (Ky.)  Foster-Milburn 
Co.  V.  Chinn,  417. 

Entries  in  Corporation  Books. 

4.  •  EVIDENCE  —  Inaccurate    Entries    In    Corporation    Books. — A 

party  cannot  show,  to  support  his  contention  that  entries  respecting  a 
transaction  in  corporate  books  are  inaccurate,  that  other  entries  of 
transactions,  having  no  connection  with  the  one  in  question,  are  on 
their  face  inaccurate.  (Conn.)  Parsons  v.  Utica  Cement  Mfg.  Co., 
278. 

5.  EVIDENCE — Entries  in  Books  of  Corporation. — In  an  action  to 
ascertain  the  liability  of  shareholders  in  a  defunct  bank  and  charge 
them  accordingly,  the  books  and  records  that  have  been  kept  by  the 
bank  in  the  regular  course  of  business  are  admissible  in  evidence, 
whether  of  original  entry  or  otherwise.     (Colo.)     Kipp  v.  Miller,  236. 

Admission  in  Pleadings. 

6.  EVIDENCE — ^Admission  in  Inconsistent  Pleading. — A  plaintiff 
need  not  prove  the  contract  essential  to  his  recovery,  if  the  answer 
asserts  the  existence  of  such  agreement.  And  this  admission  does  not 
lose  its  effect  in  the  presence  of  other  pleading  in  the  answer  to  the 
contrary,  whether  that  inconsistent  pleading  is  embodied  in  the  same 
defense  or  in  another.     (Conn.)     Patchen  v.  Delohery  Hat  Co.,  290. 

7.  EVIDENCE. — An  Admission  in  Pleading  dispenses  with,  and  is 
equivalent  to,  proof.     (Conn.)     Patchen  v.  Delohery  Hat  Co.,  290. 

Parol  Agreement  Merged  in  Writing. 

8.  EVIDENCE — Parol  Agreement  Merged  in  Writing. — An  oral 
agreement  or  understanding  is  merged  in  a  subsequent  written  con- 
tract on  the  same  subject,  and  nothing  can  be  added  to  or  taken  from 
the  writing  by  oral  testimony.     (Mo.)     Egger  v.  Egger,  566. 

See  Custom  and  Usage;   Witness. 
Note. 
Evidence,  burden  of  proof,  definitions  of,  764,  766. 

burden   of   proof,   distinction   between   and  weight    of   evidence, 

766. 
burden  of  proof,  meeting  and  overcoming,  766. 
burden  of  proof,  tests  to  determine  who  must  bear,  764,  765. 
See  Consideration. 

EXCEPTIONS  AND  RESERVATIONS. 

See  Deeds,  5-7. 

EXECUTION. 

1.  EXECUTION — Attack    upon     Sale    When    the    Judgment     is 

Valid. — The  validity  of  an  execution  sale  and  deed  may  be  attacked 
although  there  is  a  valid  judgment.     (Mo.)     Shelton  v.  Franklin,  537. 

2.  EXECUTION. — ^The  Effect  of  Giving  a  Bond  of  Inaemnity  to  a 
sheriff  before  he  sells  property  on  execution  is,  if  the  surety  is  good, 
to  restrict  the  right  of  action  for  damages  for  the  conversion  of  the 
j)roperty  under  the  execution  to  an  action  on  the  bond.  The  makers 
of  the  bond  are  substituted  in  liability  for  the  sheriff.  (Ky.)  Win- 
stead  V.  Hicks,  446. 
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Note. 

Execution    of  judgment  for  the  possession  of  real  property,  Tphat  in- 
volved in,  646. 

possession,  writ  of,  against  tenants  does  not  preclude  the  landlord 
from  entering,  656. 

possession,  writ  of,  alias,  whether  and  when  may  issue,  646,  648. 

possession,  writ  of,  based  on  a  void  judgment,  effect  of,  646,  647. 

possession,  writ  of,  contempt  proceedings  against  party  entering 
after  the  execution  of,  649,  650. 

possession,  writ  of,  definition  of,  646. 

possession,   writ   of,   does   not   command   the   officer   to   keep   the 
plaintiff  in  possession,  647,  648. 

possession,  writ  of,  duty  of  officer  executing  is  ministerial,  646. 

possession,  writ  of,  estoppel    against   person    dispossessed    under, 
650. 

possession,  writ  of,  execution  of  is  not  essential  to  vesting  title 
under  the  judgment,  646. 

possession,  writ  of,  injunction,  when  prolongs  time  for  the  issu- 
ing of,  646. 

possession,  writ  of,  on  a  satisfied  judgment,  647. 

possession,  writ  of,  punishing  party  entering  after  being  dispos- 
sessed under,  648-650. 

possession,  writ  of,  remedy  of  plaintiff  who  is  ousted  after  the 
execution  of,  648,  649. 

possession,  writ  of,  satisfaction  of,  what  is,  647.  * 

possession,  writ  of,  scire  facias,  when  necessary  to  authorize  issu- 
ing of,  646. 

possession,  writ  of,  statutes  relating  to  re-entry  of  person  dispos- 
sessed under,  649,  650. 

possession,  writ  of,  stranger  to  the  action  is  not  guilty  of  con- 
tempt in  entering  after  the  execution  of,  650. 

possession,  writ  of,  where  there  has  been  no  return  of  a  former 
writ,  648. 

possession,  writ  of,  within  what  time  must  be  issued,  646. 

EXECUTORS  AND  ADMINISTKATOES. 

Adminisiration  of  Estate. 

1.  ESTATE  OF  DECEDENT. — Any  Claim  upon  a  Contract  which 
could  have  been  enforced  against  a  decedent  in  his  lifetime  may  be  en- 
forced against  his  estate.     (Colo.)     Briggs  v.  Chamberlain,  22.3. 

2.  ADMIZ^nSTRATION  —  Land  of  Decedent  Subject  to  Sale. — 
Under  the  Illinois  statutes  an  administrator  can  petition  to  sell  only 
the  real  estate  to  which  the  decedent  "had  claim  or  title"  at  the  time 
of  his  decease.     (111.)     Sifford  v.  Cutler,  326. 

3.  ADMINISTRATION — Power  to  Determine  Eights  of  Third  Per- 
sons.— A  court  of  probate  cannot  inquire  into  conveyances  or  mort- 
gages made  or  attempted  by  distributees  during  the  settlement  of  an 
estate,  and  pass  upon  the  rights  growing  out  of  the  same.  Such  in- 
quiries are  for  anotiier  court.     (Conn.)     State  v,  Donahue,  273. 

Descent  and  Distribution. 

4.  DESCENT  AND  DISTRIBUTION.— A  Widow  is  not  Estopped 

to  claim  her  distributive  share  in  her  husband's  estate  by  accepting, 
in  pursuance  of  her  agreement  with  him,  a  small  part  of  what  the  law 
gives  her,  nor  by  executing  a  quitclaim  deed  of  land  in  which  he 
invested  her  funds,  nor  by  agreeing  to  accept  the  provisions  of  his 
will  in  place  of  dower,  she  being  an  aged  woman,  not  conversant  with 
English,  nor  having  independent  advice.     (Mo.)     Egger  v.  Egger,  566. 
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5.  ADMINISTEATION — Distri^bution — Eights  of  Mortgagee. — An 
administrator  cannot  assume  to  decide  the  rights  of  a  distributee  and 
his  mortgagee  in  respect  to  a  mortgage  made  and  foreclosed  pending 
the  settlement  of  the  estate.  But,  upon  the  estate  being  sold  for  dis- 
tribution, he  must  distribute  to  the  heir  his  share  as  ordered.  (Conn.) 
State  V.  Donahue,  273. 

6.  ADMINISTEATION— Distribution, — The  Proceeds  of  Land  sold 
for  division  among  heirs  are  to  be  distributed  as  the  real  estate  would 
have  been  had  the  sale  not  been  made;  that  is,  according  to  the  rights 
of  the  parties  at  the  death  of  the  decedent.  (Conn.)  State  v.  Dona- 
hue, 273. 

Decree  of  jyistribution. 

7.  DECEEE  OF  DISTEIBUTION— Jurisdiction  Over  Minor  Heir. 

The  interest  of  a  minor  cannot  be  affected  by  a  decree  of  distribution, 
unless  jurisdiction  over  him  has  been  acquired  by  service  upon  his 
general  guardian,  or  if  he  has  none,  then  by  the  appointment  of  a 
guardian  to  take  care  of  his  interests'  in  the  proceeding.  (Wash.) 
Horton  v.  Barto,  999. 

8.  DECEEE  OF  DISTEIBUTION— Jurisdiction  of  Successor  of 
Deceased  Heir. — Upon  distribution  it  is  as  necessary  to  acquire  juris- 
diction over  an  heir  or  devisee  of  a  deceased  heir  or  devisee  of  the 
person  whose  estate  is  being  distributed,  as  it  is  over  such  deceased- 
heir  or  devisee  if  he  were  alive.     (Wash.)     Horton  v.  Barto,  999. 

9.  DECEEE  OF  DISTEIBUTION — Conclusiveness  as  to  Heirship. 
While  a  decree  of  distribution  does  not  create  the  title  in  the  dis- 
tributees, it  is  an  adjudication  of  who  acquired  the  title  of  the  de- 
ceased, and  becomes  final  and  conclusive  upon  that  question  if  not 
seasonably  attacked  or  appealed  from.  (Wash.)  Ostlund's  Estate, 
990. 

10.  DECEEE  OF  DISTEIBUTION— EfBcacy  of  Notice  by  Pub- 
lication.— A  decree  of  distribution,  made  as  prescribed  by  statute 
upon  published  notice  only,  is  conclusive  upon  all  persons  interested. 
Personal  notice  to  heirs,  if  the  statute  does  not  require  it,  is  unneces- 
sary.    (Wash.)     Ostlund's  Estate,  990. 

11.  DECEEE  OF  DISTEIBUTION — Conclusiveness  Against  Pre- 
termitted Child. — A  decree  of  distribution  awarding  all  the  property 
of  the  testatrix  to  her  surviving  husband,  in  accordance  with  the  will, 
is  conclusive  upon  her  children  who  were  not  named  in  the  will,  and 
who  therefore,  the  will  being  void  as  to  them,  took  one-half  of  the 
estate  by  inheritance.     (Wash.)     Ostlund's  Estate,  990. 

Failure  to  Ohey  Decree  of  Distribution, 

12.  ADMINISTEATION — Failure  to  Obey  Decree  of  Distribution. 

The  distribution  of  the  proceeds  of  a  sale  of  real  estate,  made  for  the 
purpose  of  division  among  the  heirs  and  not  for  the  payment  of  debts, 
is  not  a  part  of  the  duties  assumed  by  the  administrator  when  he 
qualified.  Hence,  his  failure  to  distribute  such  proceeds  to  the  per- 
sons entitled  thereto  is  not  a  breach  of  his  original  bond,  but  of  his 
bond  subsequently  given  "to  secure  the  distribution  of  the  assets  of 
said  sale."     (Conn.)     State  v.  Donahue,  273. 

Fraudulent  Conveyance  of  Decedent — "Remedies. 

13.  ADMINISTEATOR— Action  to  Avoid  Decedent's  Fraudulent 
Deed. — An  administrator  cannot  bring  an  action  to  set  aside  a  con- 
veyance of  his  intestate  on  the  ground  that  it  was  fraudulent  as 
against  creditors.  And  his  authority  in  this  respect  is  not  enlarged 
by  a  statute  authorizing  him  to  sell  land  to  which  the  deceased  "had 
claim  or  title"  at  the  time  of  his  death.     (111.)     Sifford  v.  Cutler,  326. 
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14.  CREDITOR'S  BILXj — Estate  of  Deceased  Fraudulent  Grantor. — 
A  creditor  may  maintain  a  bill  against  an  administrator  and  the 
widow  and  heirs  of  a  decedent  for  discovery  of  assets,  settlement  of 
the  administration  accounts,  and  in  default  of  personal  assets,  to 
subject  to  the  payment  of  his  debt  land  conveyed  by  decedent  in  his 
lifetime  to  children,  in  consideration  of  love  and  affection,  mainte- 
nance and  support,  and  at  the  death  of  the  surviving  grantor  to  pay 
stipulated  sums  to  other  heirs.     (W.  Va.)     Shurtleff  v.  Eight,  1041. 

15.  CREDITOR'S  BIIiL — Estate  of  Decedent — ^Pleading. — Where 
such  bill  charges  the  making,  execution  and  delivery  by  decedent  to 
plaintiff  of  the  note  sued  on,  nonpayment  of  the  principal  and  interest 
thereof,  and  that  the  same  remains  wholly  due  and  unpaid,  the  answer 
of  defendants  that  said  allegation  may  be  true,  though  not  admitted 
by  them  to  be  true,  and  that  it  may  also  be  true,  as  alleged,  that  no 
part  of  said  note  or  interest  has  been  paid,  but  calling  for  full  proof, 
does  not,  within  the  meaning  of  section  3856,  Code  of  1906,  amount  to  a 
denial  calling  for  further  proof  by  plaintiff  of  the  allegations  of  his 
bill.     (W.  Va.)     Shurtleff  T.  Eight,  1041. 

Note. 

Executors  and  Administrators,  fraudulent  conveyances  by  the  gran- 
tor, recovery  by  of  the  property  conveyed,  333-335. 

fraudulent  conveyances  by  the  grantor,  recovery  of  property  for 
the  benefit  of  heirs,  331. 

fraudulent  conveyances  by  the  grantor,  whether  bound  by,  330. 

fraudulent  conveyances  by  the  grantor,  whether  may  sue  to  set 
aside,  330-332. 

fraudulent  conveyances,  statutes  authorizing  recovery  by  of  prop- 
erty conveyed  by,  336,  337. 

fraudulent  conveyances,  whether  must  be  made  parties  to  suits 
to  set  aside,  337,  338. 

represent  the  creditors  of  a  deceased  grantor  as  well  as  his  heirs 
and  devisees,  332, 

right  of  to  recover  property  of  which  decedent  paid  the  purchase 
price,  335. 

EXEMPTIONS. 

1.  EXEMPTION— Effect  of  Sheriff's  Indemnity  Bond.— The  giv- 
ing of  a  bond  of  indemnity  to  a  sheriff  before  execution  sale  does 
not  prevent  the  debtor,  claiming  the  property  levied  on  as  exempt, 
from  maintaining  an  action  against  the  sheriff,  or  the  piirchaser  to 
recover  the  property  as  in  detinue,     (l^y.)     Winstead  v.  Hicks,  446. 

2.  EXEMP-flON — Damages  for  Wrongful  Sale. — An  action  on  an 
indemnity  bond,  given  to  a  sheriff  before  selling  at  execution,  for 
damages  due  to  his  sale  of  exempt  property,  is  in  the  nature  of 
trover,  and  the  measure  of  recovery  is  the  value  of  the  property  with 
interest.     (Ky.)     Winstead  v.  Hicks,  446. 

3.  EXEMPTION — Damages  for  Wrongful  Sale — Setoff. — In  an  ac- 
tion by  an  execution  debtor  on  an  indemnity  bond  given  to  the  sheriff, 
for  damages  due  to  his  sale  of  exempt  property,  it  is  error  to  adjudge 
that  the  damages  be  set  off  by  the  debt  for  which  the  plaintiff  in 
execution  and  judgment.     (Ky.)     Winstead  v.  Hicks,  446. 

4.  EXEMPTION  FROM  EXECUTION — Necessity  of  Claiming. — 
A  debtor  need  not  expressly  claim  his  exemption,  in  order  to  be  en- 
titled to  it,  if  the  statute  does  not  impose  that  duty  on  him.  (Ky.) 
Winstead  v.  Hicks,  446. 

EXPLOSION. 
See  Gas  Companies. 
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FENCES. 

See  Eailways,  2-4. 

FIRE. 

See  Negligence,  4. 

FIXTURES. 
TRADE    FIXTURES — Forfeiture    by  Taking  New  Lease. — A 

tenant,  entitled  to  remove  trade  fixtures  which  he  has  constructed, 
does  not  lose  this  right  by  accepting  a  new  lease  without  reservation 
or  mention  of  any  claim  to  the  fixtures.  (Ky.)  Thomas  v.  J.  W. 
Gayle  &  Co.,  412. 

FORMER  JEOPARDY. 
See  Criminal  Law,  9,  10. 

FORTRESS  MONROE. 

See  Attachment,  6. 

FRAUD. 

1.  FRAUD — Matters  of  Opinion  or  Statements  of  Fa«t. — Repre- 
sentations by  the  vendor  of  a  mining  lease  that  the  ground  has  not 
been  mined,  and  that  it  has  been  prospected  by  digging  shafts  to  the 
ore  and  then  left,  are  not  matters  of  opinion  but  statements  of  fact. 
(Mo.)     Kendrick  v.  Ryus,  585. 

2.  FRAUD. — Where  an  Instruction  for  the  Plaintiff  in  an  action 
for  fraud  is  so  framed  as  to  require  the  jury  to  find  that  all  the 
representations  were  made  and  were  all  false,  the  fact  that  one  of 
them  is  an  expression  of  opinion  (all  the  others  being  statements  of 
fact)  is  not  reversible  error.     (Mo.)     Kendrick  v.  Ryus,  5S5. 

See  Damages,  5-7;  Sales,  7,  8. 

FRAUDS,   STATUTE  OF. 

Aufhority  of  Beal  Estate  BroJcer. 

1.  STATUTE  OF  FRAUDS. — Authority  to  a  Real  Estate  Broker 
to  find  a  purchaser,  leaving  the  terms  and  conditions  of  the  sale  sub- 
ject to  negotiations  between  the  principal  and  the  purchaser,  is  not 
within  the  statute  of  frauds.     (Or.)     Flegel  v.  Dowling,  812. 

2.  STATUTE  OF  FRAUDS — Agency  to  Purchase  Land. — The 
authority  or  employment  of  an  agent  to  negotiate  a  purchase  of  real 
estate  need  not  be  in  writing.     (Colo.)     Briggs  v.  Chamberlain,  223. 

Memorandum  and  Signature. 

3.  STATUTE  OF  FRAUDS— Writing  Signed  by  One  Party.— 
Specific  performance  may  be  decreed  a  vendee  who  did  not  sign  the 
writing  against  his  vendor  who  did  sign  it.  (Or.)  Flegel  v.  Dowling, 
812. 

4.  STATUTE  OF  FRAUDS — Memoranda. — Separate  Writings  may 
be  taken  together  to  make  up  the  memorandum  of  a  contract  suffi- 
cient to  satisfy  the  statute  of  frauds,  and  reference  from  one  to  the 
other  need  not  be  express,  nor  is  extrinsic  evidence  inadmissible 
which  shows  the  situation,  circumstances  and  acts  of  the  parties  to 
connect  the  two  writings.     (Or.)     Flegel  v.  Dowling,  812. 

5.  STATUTE  OF  FRAUDS — Separate  Receipts — Parol  Evidence. 
A  receipt  to  K.  in  part  payment  of  land,  stating  the  price  and  terms 
of  sale,  signed  by  "M.,  agent,"  and  a  receipt  to  M.  in  part  payment 
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of  the  same  land  signed  by  D.,  stating  similar  terms  of  sale,  may  be 
coiisiciered  together  as  parts  of  one  transaction  and  as  making  up  the 
memorandum  necessary  to  satisfy  the  statute  of  frauds.  And  parol 
evidence  is  admissible  to  show  that  M.  was  the  agent  of  D.,  the 
vendor,  to  receive  and  transmit  an  offer  and  act  as  intermediary  be- 
tween him  and  K.,  the  vendee.  (Or.)  Flegcl  v.  Dowling,  812. 
See  Sales,  1-6;  Wills,  1,  2. 

FRAUDULENT  CONVEYANCES. 

In  Gevcral. 

1.  FEAUDULENT   CONVEYANCE.— As  Between  the  Parties  to 

a  fraudulent  conveyance  the  deed  is  valid,  and  the  grantor  retains  no 
legal  or  equitable  interest  in  the  property.  Only  creditors  can  ques- 
tion the  transaction.     (111.)     Sifford  v.  Cutler,  326. 

2.  FEAUDULENT  CONVEYANCE— Future  Support  of  Grantor. 
A  deed  conveying  land  in  consideration  of  the  future  support  of 
the  grantors  is  prima  facie  void  as  against  existing  creditors,  and  to 
sustain  it  as  against  them  the  grantee  must  show  that  the  grantors 
reserved  sufficient  property  to  pay  their  existing  debts.  (W.  Va.) 
Shurtleff  v.  Eight,  1041. 

3.  FEAUDULENT  CONVEYANCE— Fraud  of  Grantee.— Under  a 
statute  providing  that  no  voluntary  conveyance  is  void  as  to  subse- 
quent purchasers  unless  the  grantee  is  a  party  to  the  fraud,  a  subse- 
quent purchaser  must  show,  in  order  to  set  aside  a  voluntary  recorded 
conveyance  from  a  husband  to  his  wife,  that  she  participated  in  his 
fraud.      (Mo.)      Seilert  v.  McAnally,  522. 

4.  FRAUDULENT  CONVEYANCE.— The  Failure  of  a  Grantee  to 
Record  his  deed,  which  recites  that  the  consideration  is  paid  when  in 
fact  it  is  not,  is  not  a  circumstance  to  arouse  the  suspicion  of  a  person 
to  whom  he  shows  the  deed  and  sells  the  timber  on  the  land.  (Ark.) 
Beebe  Stave  Co.  v.  Austin,  172. 

5.  FRAUDULENT  CONVEYANCE— Inadequacy  of  Price.— Where 
a  grantee,  before  he  has  paid  for  the  land,  sells  the  timber  thereon 
stariding,  mere  inadequacy  of  price,  as  when  he  sells  it  for  one-half 
of  the  amount  at  which  it  is  afterward  appraised,  does  not  put  his' 
purchaser  on  inquiry.     (Ark.)     Beebe  Stave  Co.  v.  Austin,  172. 

6.  FRAUDULENT  CONVEYANCE— Notice.— Where  Negotiable 
Notes,  given  for  the  purchase  price  of  standing  timber,  have  been 
transferred  to  innocent  third  persons,  notice  long  afterward  given  the 
purchaser  of  the  timber  that  its  sale  was  in  fraud  of  the  prior  owner 
of  the  land  is  ineffectual.     (Ark.)     Beebe  Stave  Co.  v.  Austin,  172. 

7.  FRAUDULENT  CONVEYANCE— Subsequent  Creditors.— In 
general,  under  section  2320,  Statutes  of  1898,  a  transfer  of  property 
cannot  be  impeached  for  fraud  upon  subsequent  creditors  of  the 
transferrer  unless  there  was  at  the  time  of  the  occurrence  mutual 
intent  to  defraud  them.  (Wis.)  Atlanta  &  Walworth  B.  &  C.  Assn. 
v.  Smith,  42. 

Of  Homestead. 

8.  HOMESTEAD. — ^A  Voluntary  Conveyance  of  a  Homestead  is 

not  fraudulent  as  against  creditors.    (Mo.)     Seilert  v.  McAnally,  522. 

9.  HOMESTEAD — Fraudulent  Conveyance — Presumption. — Where 
land  that  was  once  a  homestead  has  been  conveyed,  the  burden 
is  on  one  who  contends  that  the  conveyance  is  in  fraud  of  creditors 
to  show  that  it  ceased  to  be  a  homestead  prior  to  the  conveyance. 
(Mo.)     Seilert  v.  McAnally,  522. 

See  Executors  and  Administrators,  13-15;  Sales',  1-6. 
Am.  St.  Rep.,  Vol.  135—73 
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Note. 

Fraudulent  Conveyances  are  not  void,  330. 

are  valid  and  binding  between  the  parties,  330,  332. 

assets   of   deceased   grantor,   claims   of   must  be   allowed   and  re- 
duced to  judgment,  338,  339. 

assets  of  deceased  grantor,  insufficiency  of,  when  authorizes  suits 
to  set  aside,  338. 

assets  of  deceased  grantor,  property  conveyed,  when  may  be  held 
to  be,  333-335. 

conditions  precedent  to  setting  aside,  338. 

conveyance   by   the   fraudulent   grantee,   effect   of   rights   of   tha 
grantor's  creditors,  340. 

creditors,  and  they  only,  may  avoid,  330,  332. 

creditors,  manner  and  extent  to  which  participate  in  the  proceeds 
of,  341. 

creditors  of  deceased  grantor,  when  may  sue  to  recover  the  prop- 
erty conveyed,  336,  337. 

creditors,  right  of  to  pursue  the  property  conveyed,  336. 

disposition  of  property  after  setting  aside,  341. 

executors    and    administrators    cannot    recover    property    for    the 
benefit  of  heirs,  330. 

executors  and  administrators,  recovery  by  of  property  conveved, 
333-335. 

executors  and  administrators  represent  creditors  of  the  decedent 
as  well  as  heirs  and  devisees,  332. 

executors  and  administrators,  right  to  recover  property  for  which 
decedent  paid  the  purchase  price,  335. 

executors    and    administrators,   statutes    authorizing   recovery   of 
property  by,  336. 

executors  and  administrators,  whether  bound  by,  330. 

executors  and  administrators,  whether  may  show  to  be  void,  330, 
332. 

extent  to  which  may  be  set  aside,  341. 

executors  and  administrators,  whether  must  be  made  parties  to 
suit  to  set  aside,  337,  338. 

grantors  will  not  be  relieved  from,  330. 

heirs  of  the  grantor  cannot  question,  330. 

leave  of  court,  whether  necessary  to  suit  to  set  aside  where  gran- 
tor has  died,  339. 

nonresidence  of  deceased  grantors,  when  authorizes  suits  to  set 
aside,  340. 

property  conveyed  by  is  not  assets  of  the  estate  of  the  grantor, 
332. 

property  subject  to,  when  becomes  assets  of  the  estate  of  the  de- 
ceased grantor,  341. 

special  administrator,  whether  may  recover  the  property,  335. 

subsequent  creditor,  when  may  avoid,  339,  340. 

FUTURES. 

See  Contracts,  6. 

GAME  LAWS. 
1.     GAME  LAW— Title   of    Statute.— A   Bill  Entitled   an   Act   to 

creatp  and  establish  for  the  state  a  department  of  fish,  game  and 
forestry,  and  to  provide  means  and  agencies  for  its  maintenance,  and 
relating  to  the  preservation,  propagation  and  protection  of  game  ani- 
mals, wild  birds  and  fish  for  the  state,  and  providing  penalties  for 
violations  of  the  act,  expresses  but  a  single  subject  or  purpose,  and 
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that  for  the  better  accomplishment  of  that  purpose  means  and 
agencies  are  to  be  provided  for  in  the  organization  of  the  depart- 
ment named.     (Tenn.)     Acklen  v.  Thompson,  851. 

2.  GAME  AND  FISH— Title  in  State  as  Trustee. — Without  the 
aid  of  a  statute,  and  as  a  part  of  the  common  law,  the  title  of  game 
animals,  birds,  and  fish  is  in  the  state  as  trustee  for  the  benefit  of 
its  citizens.     (Tenn.)     Acklen  v.  Thompson,  851. 

3.  GAME  LAW — Title  of  Statute.— A  Statute  Reserving  Title  in 
the  State  to  game  lawfully  acquired  by  the  possessor  cannot  be  en- 
acted unless  such  purpose  is  expressed  in  the  caption,  and  it  is  not 
within  the  purview  of  a  title  for  the  "preservation,  propagation  and 
protection  of  game."     (Tenn.)     Acklen  v.  Thompson,  851. 

4.  GAME  LAW — ^Preservation  of  Forests — Title  of  Statute. — A 
single  act  cannot  be  passed  containing  provisions  for  the  protection 
of  game  animals,  fish  and  birds,  and  the  preservation  of  forests  of 
the  state.     (Tenn.)     Acklen  v.  Thompson,  851. 

5.  GAME  LAW — Title  of  Statute. — ^Where  a  Game  Law  in  One  or 
more  of  its  provisions  contravenes  the  constitutional  provision  re- 
garding the  title  of  statutes,  it  is  inoperative  and  of  no  effect. 
(Tenn.)     Acklen  v.  Thompson,  851. 

6.  TITLE  OF  ACT— Game  Taken  Without  State. — A  statute  pro- 
hibiting the  sale  of  game  taken  beyond  the  boundaries  of  the  state  is 
not  within  a  title  restricting  legislation  to  the  protection  of  game 
within  the  state.     (Tenn.)     Acklen  v.  Thompson,  851. 

7.  GAME  LAW — Game  Brought  Within  the  State. — A  statute  for- 
bidding the  sale  of  game  is  an  unconstitutional  interference  with  the 
possessor's  control  of  his  property  as  applied  to  game  brought  from  a 
foreign  state  for  his  use.     (Tenn.)     Acklen  v.  Thompson,  851. 

8.  GAME  LAW — Interstate  Commerce. — A  Statute  Forbidding  the 
Sale  of  game  contravenes  the  commerce  clause  in  the  federal  con- 
stitution as  applied  to  one  who  has,  in  the  course  of  trade,  acquired 
title  in  a  foreign  state  and  brought  the  game  within  the  state  for  use 
or  commercial  purposes.     (Tenn.)     Acklen  v.  Thompson,  851. 

GAMING. 
See  Contracts,  6. 

GARNISHMENT. 
Debt  Due  Nonresident. 

1.  GARNISHMENT — What  Debt  will  Sustain.— A  debt  due  a  non- 
resident corporation  from  a  resident  corporation,  on  a  contract  be- 
tween them  made  at  the  domicile  of  the  latter,  is  a  demand  upon  which 
debt  or  indebitatus  assumpsit  can  be  maintained,  and  hence  ordi- 
narily such  as  may  be  reached  by  garnishment.  (Ala.)  Planters' 
Chemical  &  Oil  Co.  v.  Waller,  93. 

2.  GARNISHMENT — ^Debt  Due  Nonresident  Defendant. — Assum- 
ing that  ordinarily  the  situs  of  a  debt  is  constructively  with  the  cred- 
itor to  whom  it  belongs,  yet  it  is  within  the  power  of  the  sovereign 
of  the  debtor,  by  reason  of  its  control  over  its  own  resident  citizens, 
to  pass  laws  subjecting  the  debt  to  seizure  within  its  territorial  sover- 
eignty.    (Ala.)     Planters'  Chemical  &  Oil  Co.  v.  Waller,  93. 

3.  GARNISHMENT. — A  Debt  Due  a  Nonresident  Corporation  on 
a  contract  made  in  this  state  between  it  and  a  resident  corporation 
mny  be  garnished  in  the  hands  of  the  latter.  (Ala.)  Planters'  Chem- 
ical &  Oil  Co.  V.  Waller,  93. 

4.  GARNISHMENT. — In  Proceedings  to  Garnish  a  Debt  Due  a 
Nonresident  defendant,  wherein  the  garnishee  answers  indebtedness 
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but  the  defendant  limits  his  appearance  specially  far  the  purpose  of 
dissolving  the  garnishment,  the  court  has  power  to  ascertain  and 
declare  the  amount  of  tha  plaintiff's  debt  sought  to  be  enforced  by  the 
attachment  and  to  render  a  judgment  condemning  the  debt  due  to  the 
defendant  by  the  garnishee,  but  cannot  render  a  personal  judgment 
against  the  defendant.  (Ala.)  Planters'  Chemical  &  Oil  Co.  v. 
Waller,  93. 

detention  of  Fund  by  Garnishee. 

5.  GAR3SriSHMENT— Retention  of  Funds  by  Garnishee.— An  at- 
tempted garnishment,  after  the  garnishee  knows  that  the  debt  has 
been  assigned,  affords  him  no  excuse  for  not  paying  it  to  the  assignee, 
and  does  not  relieve  him  from  liability  for  interest  during  the  time 
he  refuses  to  pay.     (Conn.)     Cox  v.  Cronan,  268. 

6.  GARNISHMENT— Retention  »f  Funds  by  Garnishee.— Where  a 
garnishee  retains  money,  not  as  a  stakeholder  pending  litigation,  but 
that  he  may  litigate  for  his  own  benefit  the  title  of  the  owner  as  as- 
signee of  the  debt,  he  is  entitled  to  no  presumption  that  he  has  not 
used  the  money  for  his  own  benefit  so  as  to  render  him  not  liable  for 
interest.     (Conn.)     Cox  v.  Cronan,  268. 

GAS  COMPANIES. 
GAS  EXPLOSION — Proximate  Cause  of  Injury. — Where  a  gas 
company  maintains  in  a  highway  a  pipe  with  a  leaky  valve  inclosed 
in  a  defective  wooden  box,  and  a  boy  of  four  years  throws  a  match 
into  the  box  which  causes  an  explosion  to  the  injury  of  his  com- 
panion playing  with  him,  the  negligence  of  the  gas  company  is  the 
proximate  cause  of  the  injury.  (Ky.)  United  States  Natural  Gas 
Co.  v.  Hicks.  407. 

GIFTS. 

1.  GIFT — Necessity  of  Delivery  and  Intention. — To  a  gift  inter 
vivos  two  things  are  necessary:  a  delivery  of  possession  to  the  donee 
and  an  intent  that  with  the  possession  the  title  shall  immediately 
pass.     (Conn.)     Organized  Charities  Assn.  v.  Mansfield,  285. 

2.  TRUST  OR  GIFT — Death  of  Donor  Before  Completion. — Where 
a  woman  makes  a  note  payable  on  demand  to  the  order  of  her  confi- 
dential business  adviser,  at  the  bank  of  which  he  is  president,  and 
delivers  it  to  him  with  a  letter  stating  that  he  can  invest  the  proceeds 
of  the  note  for  the  benefit  of  a  designated  charitable  association  of 
which  he  is  one  of  the  directors,  and  he  places  the  papers  in  his  own 
box  in  the  bank,  where  they  remain  without  action  on  his  part  until 
her  death  several  days  later,  the  transaction  does  not  constitute  a  gift 
nor  establish  a  trust  which  a  court  can  enforce  or  effectuate  in  favor 
of  the  charitable  association.  (Conn.)  Organized  Charities  Assn.  v. 
Mansfield,  285. 

See  Charity. 

GUARDIAN  AD  LITEM. 

See  Infants,  3. 

GUARDIAN  AND  WARD. 

1.  GUARDIAN    AND   WARD.— The    Title   to   Personal   Property 

belonging  to  a  ward,  in  the  absence  of  an  express  trust,  is  not  vested 
in  his  guardian  and  curator,  as  a  matter  of  law,  but  in  the  ward. 
(Mo.)     Seilert  v.  McAnally,  522. 

2.  GUARDIAN  AND  WARD  — Ward  as  Necessary  Party. —  A 
ward's  title  to  either  his  real  or  personal  estate  cannot  be  disturbed 
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without  his  being  a  party  to  the  suit,  duly  summoned  and  having  his 
day  in  court.  He  cannot  be  sued  and  bound  vicariously  by  haling 
into  court  his  guardian  and  curator.  But  it  is  the  duty  of  the  guard- 
ian to  defend  the  title  of  the  ward  when  the  latter  is  summoned. 
(Mo.)     Seilert  v.  McAnally,  522. 

3.  GUARDIAN  AND  WARD — Assumpsit  to  Enforce   Settlement. 

On  the  termination  of  a  guardianship,  without  a  settlement  of  the 
gunrdian's  accounts  and  ascertainment  of  the  amount  due  from  him, 
in  some  appropriate  manner,  an  action  of  assumpsit  cannot  be  invoked 
by  the  ward  to  enforce  settlement  of  the  accounts  and  payment  of 
the  amount  remaining  in  the  guardian's  hands.  (W.  Va.)  Mitchell 
V.  Penny,  1046. 

4.  GUARDIAN  AND  WARD — Continuance  of  Relation. — For  the 
Purposes  of  Settlement,  the  guardianship  is  deemed  to  continue  after 
it  has,  in  law,  ceased.     (W,  Va.)     Mitchell  v.  Penny,  1046. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS — Indictment  Charging  No  Offense. — Where 
the  petitioner  on  habeas  corpus  claims  that  the  indictment  does  not 
allege  an  offense  known  to  the  law,  and  the  state  admits  that  the 
true  facts  are  stated  in  the  indictment,  it  becomes  the  duty  of  the 
court  to  consider  the  question  presented,  and  discharge  the  petitioner 
if  his  claim  is  well  founded.     (Nev.)     Ex  parte  Rickey,  651. 

2.  HABEAS  CORPUS — Wrongful  Discharge  and  Rearrest  of  Pris- 
oner.-— A  prisoner  wrongfully  released  by  the  sheriff  before  the  ex- 
piration of  his  term  of  imprisonment,  but  afterward  rearrested  by  the 
sheriff  without  a  warrant  and  put  in  jail  for  the  remainder  of  his 
term,  is  not  entitled  to  be  discharged  on  habeas  corpus.  (Tenn.) 
State  V.  Endsley,  886. 

3.  HABEAS  CORPUS — Rendition  of  New  Judgment. — A  court  has 
no  power,  upon  the  hearing  of  an  application  under  the  habeas  corpus 
act,  to  enter  an  entirely  new  and  different  judgment,  such  as  a  fine 
in  lieu  of  the  original  jail  sentence,  on  the  ground  that  the  latter  is 
erroneous.     (Mo.)     Ex  parte  Cornwall,  507. 

4.  HABEAS  CORPUS — Rendition  of  New  Judgment. — A  statute 
providing  that  a  prisoner  shall  not  be  released  on  habeas  corpus'  be- 
cause the  judgment  is  erroneous  as  to  the  time  or  place  of  imprison- 
ment, but  that  it  shall  be  the  duty  of  the  court  to  sentence  him  to 
the  proper  place  and  for  the  correct  time,  does  not  authorize  a  court 
to  impose  a  fine  in  lieu  of  an  original  erroneous  judgment  of  im- 
prisonment.    (Mo.)     Ex  parte  Cornwall,  507. 

5.  HABEAS  CORPUS — Assessment  of  Punishment. — The  law  does 
not  contemplate  that  courts,  upon  the  hearing  of  an  application  for 
habeas  corpus,  may  for  the  first  time  assess  punishment  against  the 
defendant.     (Mo.)     Ex  parte  Cornwall,  507. 

6.  HABEAS  CORPUS — Assessment  of  Punishment. — While  courts 
have  power  on  habeas  corpus  to  correct  judgments  erroneous  as  to 
the  time  or  place  of  imprisonment,  they  cannot  assess  punishment 
that  was  never  contemplated  by  the  original  judgment  or  to  which  no 
reference  was  made  by  it.     (Mo.)     Ex  parte  Cornwall,  507. 

7.  HABEAS  CORPUS — ^Rendition  of  New  Judgment. — For  a  court 
on  habeas  corpus  to  impose  a  fine  on  the  prisoner  in  lieu  of  the'  orig- 
inal erroneous  sentence  of  imprisonment  is  to  deprive  him  of  the 
right  to  be  heard  in  the  court  that  had  jurisdiction  of  the  original 
charge  against  him.     (Mo.)     Ex  parte  Cornwall,  507. 
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HIGHWAYS. 

1.  HIGHWAY. — ^A  Person  Seeking  to  Restrain  the  Cbstruction  of 

a,  Highway  is  not  limited  to  that  part  of  the  roadway  in  front  of  his 
property.     (Or.)     Morse  v.  Whitcomb,  832. 

2.  HIGHWAY — Liability  of  County  for  Defects. — A  county  is  not 
responsible  to  a  traveler  on  a  highway  who  is  injured  by  a  defect  in 
it.     (Ky.)     Blue  Grass  Traction  Co.  v.  Grover,  498. 

3.  HIGHWAY — Liability  of  County  for  Defects. — County  authori- 
ties may  be  indicted  as  for  maintaining  a  public  nuisance  in  not 
keeping  a  highway  bridge  in  repair,  and  yet  not  be  liable  in  damages 
to  a  person  injured  thereby.  (Ky.)  Blue  Grass  Traction  Co.  v. 
Grover,  498. 

4.  HIGHWAY — Liability  of  Contractor  for  Defects. — A  con- 
tractor who  has  undertaken  to  keep  a  highway  in  order  in  a  county 
where  the  roads  are  maintained  by  taxation  is  not  responsible  to  a 
traveler  injured  by  a  defect  in  the  highway.  (Ky.)  Blue  Grass 
Traction  Co.  v.  Grover,  498. 

5.  HIGHWAY — Liability  of  Traction  Company  for  Defects. — 
Where  a  highway  bridge  is  built  across  a  railroad  track  under  a  con« 
tract  between  the  county,  the  railroad  company,  and  a  traction  com- 
pany, by  the  terms  of  which  contract  the  traction  company  is  to  build 
the  bridge  and  maintain  it  free  of  cost  to  the  county,  the  traction  com- 
pany is  not  liable  to  a  traveler  injured  by  a  defect  in  the  bridge. 
(Ky.)     Blue  Grass  Traction  Co.  v.  Grover,  498. 

See  Automobiles. 
Note. 
Highways,  abandonment  of  by  nonuser,  904. 

HOMESTEAD. 

1.  HOMESTEAD — Presumption  of  Continuance. — A  homestead 
once    established    is    presumed    to    continue.     (Mo.)     Seilert    v.    Me- 

Anally,  522. 

2.  HOMESTEAD, — A  Woman  Who  Lived  Apart  from  Her  Hus- 
band two  years  prior  to  his  death,  without  any  dissolution  of  the  mar- 
riage, is  nevertheless  entitled  to  a  homestead  exemption  in  his  estate. 
(Ala.)     Coker  v.  Coker,  99. 

3.  HOMESTEAD — ^Village  Lots  Separated  by  Alley. — Premises 
made  up  of  several  village  lots  may  all  be  exempt  as  a  homestead, 
although  divided  by  an  alley.     (Wash.)     Morse  v.  Morris,  968. 

4.  HOMESTEAD— Nature  of  Widow's  Estate.— On  the  death  of  a 
man  in  possession  of  a  homestead,  his  widow  and  minor  children  ob- 
tain no  greater  right  by  the  homestead  law  than  the  use  and  enjoy- 
ment of  the  premises,  with  the  rents  and  profits  therefrom,  during  her 
lifetime  or  their  minority.  They  are  not  entitled  to  commit  waste,  nor 
to  injure  or  permit  injury  to  the  estate  of  the  reversioner.  (Ark.) 
Cherokee  Construction  Co.  v.    Harris,  177. 

5.  HOMESTEAD— Right  to  Open  Mines. — On  the  Death  of  a  Man 
in  possession  of  a  homestead,  his  widow  and  minor  children  have  no 
right,  as  incident  to  the  homestead  estate,  to  open  on  the  land  new 
mines  and  to  mine  and  sell  coal  therefrom,  or  to  lease  the  same  to 
others  for  that  purpose.  (Ark.)  Cherokee  Construction  Co.  v.  Harris, 
177. 

See  Divorce,  18,  19;  Fraudulent  Conveyances,  8,  9. 

HOMICIDE. 

In  General. 

1.  HOMICIDE — Conviction  of  Manslaughter  Under  Indictment 
for  Murder. — Under  an  indictment  for  murder,  the  jury  may,  in  a 
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proper  case,  return  a  verdict  of  involuntary  manslaughter.     (Nev.) 
In  re  Somers,  700. 

2.  HOMICIDE — Reversal  of  Conviction  and  New  Trial. — Where 
one  indicted  for  murder  is  convicted  of  involuntary  manslaughter, 
but  on  his  appeal  a  new  trial  is  granted  for  mistrial,  irregularity  or 
prejudicial  error,  the  reversal  and  remanding  of  the  cause  leave  him 
in  the  same  position,  and  subject  to  trial  on  the  original  indictment 
(if  it  has  not  been  impaired  by  the  judgment  of  the  supreme  court), 
as  though  he  had  never  been  tried  before.     (Nev.)     In  re  Somers,  700. 

Negligent  Operation  of  Automobile. 

3.  HOMICIDE — Negligent  Operation  of  Automobile. — The  state 
must  clearly  show,  in  a  prosecution  for  homicide  by  negligently  driv- 
ing an  automobile  against  a  pedestrian,  that  his  death  was  the  direct 
result  of  the  negligence  of  the  accused.  (Conn.)  State  v.  Campbell, 
293. 

4.  HOMICIDE — Negligent  Operation  of  Automobile. — The  conduct 
of  the  deceased,  at  the  time  he  was  struck  by  an  automobile,  becomes 
material,  on  a  prosecution  of  the  driver  for  manslaughter,  only  as  it 
bears  upon  the  question  of  the  negligence  of  the  accused.  (Conn.) 
State  V.  Campbell,  293. 

5.  HOMICIDE — Negligent  Operation  of  Automobile. — ^If  the  cul- 
pable negligence  of  the  driver  of  an  automobile- is  the  cause  of  the 
death  of  a  pedestrian,  he  is  responsible  under  the  criminal  law, 
whether  or  not  the  failure  of  the  pedestrian  to  use  due  care  contrib- 
uted to  his  death.     (Conn.)     State  v.  Campbell,  293. 

6.  HOMICIDE — Negligent  Operation  of  Automobile. — If  the  un- 
lawful act  of  a  person  in  running  his  automobile  recklessly  renders 
ineffectual  his  later  best  efforts  to  avoid  a  fatal  collision  with  a  pedes- 
trian when  he  first  sees  that  the  pedestrian  has  placed  himself  in 
danger,  he  is  not  entitled  to  be  acquitted  of  manslaughter.  (Conn.) 
State  V.  Campbell,  293. 

7.  HOMICIDE — Negligent  Operation  of  Automobile. — One  who 
willfully  drives  an  automobile  in  a  public  street  at  a  speed  or  in  a 
manner  expressly  forbidden  by  s,tatute,  and  thereby  causes  the  death 
of  another,  is  guilty  of  criminal  homicide.  (Conn.)  State  v.  Camp- 
bell, 293. 

8.  HOMICIDE — Negligent  Operation  of  Automobile. — One  who, 
with  reckless  disregard  for  the  safety  of  others,  so  negligently  drives 
an  automobile  in  a  public  street  as  to  cause  the  death  of  another,  is 
guilty  of  criminal  homicide.     (Conn.)     State  v.  Campbell,  293. 

9.  HOMICIDE — Negligent  Operation  of  Automobile. — Where  the 
driver  of  an  automobile  struck  and  killed  a  person  walking  across  the 
street,  what  the  driver,  under  the  circumstances,  might  reasonably 
have  assumed  would  be  the  conduct  of  the  pedestrian,  and  what  in- 
ference he  might  have  been  justified  in  drawing  from  the  actions  of 
the  pedestrian,  are  questions  for  the  jury,  and  not  matters  of  law 
upon  which  it  is  the  duty  of  the  court  to  give  instructions,  in  a 
prosecution  of  the  driver  for  manslaughter.  (Conn.)  State  v.  Camp- 
bell, 293. 

10.  HOMICIDE — ^Negligent  Operation  of  Automobile. — An  instruc- 
tion, in  a  prosecution  of  the  driver  of  an  automobile  for  negligently 
striking  and  killing  a  pedestrian,  that  "on  a  public  and  traveled  high- 
waj'  no  traveler  has  a  right  to  assume,  at  any  time  or  under  any 
conditions,  that  others  are  not  also  abroad,  as  justification  for  a  line 
of  conduct  that  would  amount  to  recklessness  if  he  had  knowledge 
that  another  was  approaching,"  is  not  harmful  to  the  accused,  if  from 
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the  circumstances  he  could  not  reasonably  have  assumed  that  there 
would  be  no  one  on  the  highway  at  the  time  and  place  of  the  accident. 
(Conn.)     State  v.  Campbell,  293. 

11.  HOMICIDE — Negligent  Operation  of  Automo'bile. — Tn  a  prose- 
cution of  the  driver  of  an  automobile  for  negligent  homicide,  he  can- 
not complain  of  the  action  of  the  court  in  reading  to  the  jury  and 
commenting  upon  a  section  of  the  statute  relating  to  excessive  speed 
of  automobiles,  when  he  has  requested  the  court  to  state  to  the  jury 
the  provisions  of  another  section  on  the  same  subject.  (Conn.) 
State  V.  Campbell,  293. 

12.  HOMICIDE — Negligent  Operation  of  Automobile. — The  tact 
that  a  person  drove  his  automobile  at  a  greater  rate  of  speed  than 
prescribed  by  statute,  or  that  he  failed  to  apply  the  brakes,  does  not 
necessarily  establish  the  degree  of  negligence  required  to  convict  him 
of  manslaughter  in  the  event  of  his  striking  and  killing  a  pedestrian. 
(Conn.)     State  v.  Campbell,  293. 

HUSBAND  AND  WIFE. 

Jn  General. 

1.  HUSBAND  AND  WIFE — Contract — Fiduciary  Eelation.— The 
reason  for  the  law  in  taking  into  account  the  fiduciary  relations  be- 
tween parties  to  a  contract  as  affecting  its  validity  applies  in  the 
case  of  contracts  between  husband  and  wife.  (Mo.)  Egger  v.  Egger, 
566. 

2.  HUSBAND  AND  WIFE— Validity  of  Her  Contract  With  Him. 
Under  a  statute  enabling  a  married  woman  to  contract  as  though  she 
were  a  feme  sole,  she  may  make  a  valid  contract  with  her  husband. 
(Mo.)     Egger  v.  Egger,  566. 

3.  HUSBAND  AND  WIFE— Rights  of  Latter  Under  Statute.— A 
statute  enlarging  the  capacity  of  a  married  woman  to  contract,  and 
+0  sue  and  be  sued,  strikes  at  her  common-law  disabilities.  It  does 
not  deprive  her  of  any  of  her  statutory  rights  and  while  she  is 
deemed  a  feme  sole  for  certain  purposes,  she  is  a  wife  for  all  else. 
(Mo.)     Egger  v.  Egger,  566. 

4.  HUSBAND  AND  WIFE— Joint  Purchase  and  Sale.— Where 
land  is  purchased  by  husband  and  wife  jointly,  but  the  conveyance  is 
made  to  her  alone,  and  afterward  the  property  is  sold  to  one  who 
executes  deferred  purchase  money  notes  to  the  husband  and  wife 
jointly,  the  husband's  estate  is  prima  facie  entitled  to  one-half  the 
money  due  thereon.     (Va.)     Brown  v.  Orr,  912. 

5.  PARTIES. — A  Husband  may  Join  His  Wife  as  Plaintiff  in 
actions  concerning  her  separate  estate.  (W.  Va.)  Mitchell  v.  Penny. 
1046. 

Eclcase  of  Expectant  Estate  hy  Wife. 

6.  HUSBAND  AND  WIFE— Release  of  Her  Expectant  Estate. — 
It  is  not  certain  that  the  legislature,  in  empowering  a  married  woman 
to  contract  as  a  feme  sole,  intended  to  enable  her,  by  contract  with 
her  husband,  to  dispose  of  her  prospective  distributive  share  in  his 
estate.  But  if  the  statute  does  give  her  this  authority,  her  contract, 
to  be  binding,  must  be  supported  by  a  valuable  consideration. 
(Mo.)     Egger  v.  Egger,  566. 

7.  HUSBAND  AND  WIFE — Release  of  Her  Expectant  Estate. — 
An  agreement  by  a  wife  with  her  husband  to  release  her  prospective 
distributive  share  in  his  estate,  based  on  his  promise  to  make  a  will 
giving  her  much  less  than  she  will  be  entitled  to  in  the  absence  of  a 
will,  is  without  consideration  and  not  binding  on  her  after  his  death. 
(Mo.)     Egger  v.  Egger,  566. 
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8.  HUSBAND  AND  WIFE— Eelease  of  Her  Expectant  Estate.— 

Beneficiaries  under  a  will  have  the  burden  to  show  that  the  wife  of 
the  testator  was  treated  fairly  when  she  agreed  with  him  to  release 
her  prospective  distributive  share  in  his  estate  on  his  promise  to 
provide  for  her  in  his  will.     (Mo.)     Egger  v.  Egger,  566. 

Maintenance  of  Wife. 

9.  HUSBAND  AND  WIFE— Duty  of  Maintenance  in  Absence  of 
Relation. — "Where  there  is  admittedly  no  relation  that  legally  im- 
poses the  duty  of  the  wife's  maintenance  on  the  husband,  the  law 
gives  no  power  to  make  him  maintain  her.  (W.  Va.)  Chapman  v. 
Parsons,  1033. 

10.  HUSBAND  AND  WIFE — Suit  for  Maintenance. — Chancery 
Courts  have  original  jurisdiction  to  award  alimony,  independently  of 
a  bill  for  divorce,  to  a  wife  who  has  been  abandoned  by  her  husband. 
(Ala.)     Clisby  v.  Clisby,  110. 

11.  HUSBAND  AND  WIFE — Suit  for  Maintenance. — The  Purpose 
of  a  Bill  for  alimony  in  favor  of  a  wife  who  is  separated  from  her 
husband  is  not  to  sever  the  ties  of  matrimony,  but  to  provide  for  her 
during  the  separation.  The  parties  still  remain  husband  and  wife 
with  their  mutual  rights  and  disabilities  continuing,  and  courts  deal 
with  the  proceeding  with  the  possibility  of  their  being  reunited.  And 
the  only  duty  which  the  court  can  enforce  is  maintenance.  It  cannot 
take  the  property  of  one  and  give  it  to  the  other.  (Ala.)  Clisby  v. 
Clisby,  110. 

12.  HUSBAND  AND  WIFE — Suit  for  Maintenance. — The  Amount 
of  Alimony,  in  an  action  by  a  wife  living  apart  from  her  husband  for 
maintenance,  is  measured  by  his  means  and  by  their  position  in  life. 
The  allowance  must  not  go  beyond  his  means.  (Ala.)  Clisby  v. 
Clisby,  110. 

13.  HUSBAND  AND  WIFE — Allowance  for  Maintenance,  Varia- 
tion of  Amount. — In  a  suit  for  maintenance  by  a  Tvife  separated  from 
her  husband,  the  allowance  should  not  be  a  fixed  or  permanent  amount. 
It  should  be  left  open,  that  it  may  be  increased  or  diminished  as  cir- 
cumstances or  necessities  may  change.     (Ala.)     Clisby  v.  Clisby,  110. 

14.  HUSBAND  AND  WIFE — Maintenance — Attorney  Fees. — 
Where  a  husband  agrees  after  separation  to  pay  his  wife  a  monthly 
allowance,  which  he  afterward  fails  or  refuses  to  pay,  so  that  she  is 
compelled  to  bring  a  bill  for  relief,  she  is  entitled  to  an  allowance  for 
attorney  fees.     (Ala.)     Clisby  v.  Clisby,  110. 

See  Partnership,  5. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  2. 

INCRIMINATING  QUESTIONS. 

See  Witness,  3-6. 

INDICTMENT. 

1.  INDICTMENT — Signature    of    Prosecuting    Attorney.— If    the 

law  does  not  require  the  commonwealth's  attorney  to  sign  an  indict- 
ment, the  signing  or  printing  by  mistake  of  the  name  of  a  person  to 
it  as  commonwealth's  attorney  who  is  not  such  officer  does  not  in- 
validate it.     (Ky.)     Brown  v.  Commonwealth,  471. 

2.  INDICTMENT — Coupling  Distinct  Acts  In  One  Count  as  One 
OiTense. — "Where  the  statute  makes  either  of  two  or  more  distinct 
acts  connected  with  tho  same  geueial  oilense,  and  subject  to  the  same 
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measure  and  kind  of  punishment,  indictable  separately  and  as  distinct 
crimes,  when  each  shall  have  been  committed  by  different  persons  and 
at  different  times,  they  may,  when  committed  by  the  same  person 
and  at  the  same  time,  be  coupled  in  one  count  as  constituting  all 
together  one  offense  only.  In  such  cases  the  offender  may  be  informed 
against  as  for  one  combined  act  in  violation  of  the  statute,  and  proof 
of  either  of  the  acts  mentioned  in  the  statute  and  set  forth  in  the 
information  will  sustain  a  conviction."  (Kan.)  State  y.  Sherman, 
403. 

INFANTS. 

1.  INFANTS — Parties  in  Action  Affecting  Their  Title. — A  judg- 
ment vesting  the  title  of  infant  heirs  out  of  them  and  into  another 
without  their  being  sued  and  summoned  has  no  legal  foot  to  stand 
on.     (Mo.)     Seilert  v.  McAnally,  522. 

2.  INFANTS — How  Far  Bound  by  Judgment. — Where  a  court  of 
equity  acquires  jurisdiction  of  the  subject  and  person,  an  infant  is 
as  much  bound  by  its  decree  as  an  adult.  (Va.)  McComb  v.  Gilke- 
son,  944. 

3.  INFANT — Personal  Injuries — Guardian  ad  Litem. — A  minor 
may,  under  section  6481  of  the  Kevised  Codes,  sue  by  his  guardian 
ad  litem  for  personal  injuries,  notwithstanding  section  6485  authorizes 
suits  by  the  parent.     (Mont.)     Flaherty  v.  Butte  Elec.  Ry.  Co.,  630. 

See  Limitation  of  Actions,  1;  Negligence,  2,  6;  Parent  and  Child. 

IN  JUNCTION. 

1.  INJUNCTION — Whether  Lies  Against  Criminal  Prosecution. — 

The  owner  of  a  lake  who  has  been  arrested  by  the  game  warden  for 
alleged  violations  of  the  statute  for  the  protection  of  fish  cannot  have 
an  injunction  against  further  threatened  arrests  and  prosecutions  for 
violation  of  the  law  in  question.     (Tenn.)     Fritz  v.  Sims,  867. 

2.  INJUNCTION — Criminal  Prosecution. — A  Court  of  Equity  has 
no  jurisdiction  to  restrain  a  criminal  prosecution.  (Tenn.)  Fritz  v. 
Sims,  867. 

See  Corporations,  20-29;  Nuisance. 
Note. 

Injunction,  writ  of  possession,  whether  may  prolong  time  for  the  issu- 
ing, 646. 

INSANE  PERSONS. 
INSANE  PERSON — Validity  of  Deed  and  Mortgage. — ^Wher© 
an  incompetent  person  under  conservatorship  receives  a  grant  of  land 
and  at  once  executes  a  note  and  mortgage  back  to  the  grantor  as  se- 
curity for  the  purchase  price,  the  grantor  not  having  notice  of  the 
incompetency  and  the  transaction  being  fair  to  the  grantee,  and,  after 
restoration  to  capacity,  the  grantee  executes  another  mortgage  to  per- 
sons having  notice  of  the  prior  one,  the  mortgagees  under  this  last 
mortgage  cannot  contend,  in  a  suit  to  foreclose  the  first  mortgage, 
that  the  deed  to  the  incompetent  is  valid,  but  that  his  mortgage  back 
is  void,  but  equity  will  regard  the  deed  and  mortgage  as  a  single 
transaction  which  must  stand  or  fall  in  its  entirety,  its  effect  being 
to  convey  the  equity  of  redemption  to  the  incompetent,  subject  to 
the  purchase  money  mortgage,  which  mortgage,  the  transaction  being 
upheld,  takes  precedence  over  the  second  mortgage.  (Conn.)  Wiser 
V.  Clinton,  264. 

INSTRUOTIONa 

Seo  Trial,  1-8. 
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INSUEANCE. 

Agents. 

1.  LIFE  INSURANCE— Reliance  by  Applicant  on  Authority  of 
Agent. — An  applicant  for  insurance  has  a  right  to  depend  upon  the 
pujierior  knowledge  of  the  agent,  and,  in  the  absence  of  notice  of 
limitations  upon  his  powers,  to  assume  that  his  authority  is  com- 
mensurate with  the  nature  of  the  employment,  and  in  good  faith  to 
act  upon  information  imparted  by  him,  and  to  follow  his  instructions 
in  all  matters  pertaining  to  the  preparation  of  the  application. 
(Va.)     Modern  Woodmen  of  America  v.  Lawson,  927. 

2.  FIRE  INSURANCE — Waiver  of  Conditions.— An  Agent  with 
authority  to  write  insurance  has  authority  to  waive  a  condition  in  the 
policy.     (Ala.)     Aetna  Fire  Ins.  Co.  v.  Kennedy,  160. 

Life  Insiirance. 

3.  LIFE    INSURANCE— Death   from   Drinking   Wood    Alcohol,— 

An  insured  person  who  dies  from  drinking  wood  alcohol  by  mis- 
take does  not  die  from  the  intemperate  use  of  intoxicating  liquors. 
(Va.)     Modern  Woodmen  of  America  v.  Lawson,  927. 

4.  LIFE  INSURANCE — Representations  as  to  Health. — An  un- 
true answer  in  the  negative  by  an  applicant  for  life  insurance  to  a 
question  whether  he  has  been  treated  by  a  physician  within  a  speci- 
fied time  does  not  as  a  matter  of  law  invalidate  the  policy,  unless  the 
answer  is  willfully  false,  or  fraudulently  made,  or  material.  The  fact 
that  he  has,  within  such  time,  taken  a  dose  of  medicine  from  a  doctor 
for  a  temporary  indisposition  like  biliousness  does  not  necessarily  in- 
validate the  insurance.  (Va.)  Modern  Woodmen  of  America  v.  Law- 
son,  927. 

Fire  Insurance. 

5.  FIRE  INSURANCE. — ^A  Stockholder  has  an  Insurable  Interest 

in  the  property  of  the  corporation  which  will  sustain  a  recovery  on  a 
policy  issued  to  him  thereon.  (Ala.)  Aetna  Fire  Ins.  Co.  v.  Kennedy, 
160. 

6.  FIRE  INSUEANCE. — The  Interest  of  a  Stockholder  in  corpo- 
rate property  destroyed  by  fire  is  not  necessarily  measured  by  the 
value  thereof,  for  the  property  is  liable  first  for  the  debts  of  the  com- 
pany.    (Ala.)     Aetna   Fire  Ins.   Co.   v.  Kennedy,   160. 

7.  FIRE  INSURANCE— Proof  of  Interest  in  Property.— The 
burden  of  proof  is  on  the  plaintiff,  in  his  suit  on  a  fire  insurance 
policy,  to  show  the  value  of  his  interest  in  the  property  destroyed, 
and  unless  he  does  so,  he  is  not  entitled  to  recover  more  than  nominal 
damages.     (Ala.)     Aetna  Fire  Ins.  Co.  v.  Kennedy,  160. 

8.  INSURANCE — Mortgage  Clause,  Effect  upon  of  Conditions  in 
Policy. — In  so  far  as  not  limited  by  express  language  in  a  mortgage 
clause  attached  to  a  policy  at  the  time  of  its  execution,  the  plain  pro- 
visions of  the  policy  as  between  the  insured  mortgagor  and  the  in- 
surance company  must  prevail  and  be  observed.  (Ohio  St.)  Erie 
Brewing  Co.  v.  Ohio  Farmers'  Ins.  Co.,  735. 

9.  INSURANCE — Mortgage  Clause,  Whether  a  New  Contract. — 
A  mortgage  clause  attached  to  an  insurance  policy  is  not  a  new 
and  separate  contract  between  the  insured  and  the  mortgagee.  Its' 
])urpose  is  tc  designate  or  appoint  a  payee  of  the  amount  of  the  loss 
according  to  the  interest  of  the  mortgagee  in  the  insurance  which  he 
may  make  appear,  and  it  modifies  the  principal  contract  only  to  the 
extent  that  a  modification  or  qualification  is  therein  expressed. 
(Ohio  St.)     Erie  Brewing  Co.  v.  Ohio  Farmers'  Ins.  Co.,  735. 


1164  Index— Vol.  135. 

10.  INSURANCE — Mortgage  Clause — Effect  on  the  Mortgage  of 
a  Provision  for  the  Appraisal  of  the  Amount  of  the  Loss. — If  a  pol- 
icy insuring  premises  against  loss  by  fire  and  having  a  mortgage 
clause  attached  provides  that  in  the  event  of  a  loss  and  a  disagree- 
ment as  to  the  amount  thereof  there  shall  be  an  appraisal  fixing  such 
amount,  the  appraisers  to  be  chosen  by  the  insurer  and  the  insured, 
such  provision  is  binding  on  the  mortgage,  and  he  is  bound  by  the 
appraisal,  though  he  did  not  participate  in  the  appointment  of  the 
appraisers  or  had  no  notice  of  the  appraisement  or  of  the  proceedings 
resulting  therein.  (Ohio  St.)  Erie  Brewing  Co.  v.  Ohio  Farmers'  Ins. 
Co.,  735. 

11.  INSURANCE. — A  Mortgage  Clause  Making  the  Loss  Under 
the  Policy  payable  to  a  mortgagee  as  his  interest  may  appear  does 
not  amount  to  an  assignment  of  the  insurance  nor  of  the  insurance 
policy.     (Ohio  St.)     Erie  Brewing  Co.  v.  Ohio  Farmers'  Ins.  Co.,  735. 

Notice  and  Proof  of  Loss. 

12.  FIRE  INSURANCE. — Notice  to  a  Soliciting  Agent,  after  a  fire 
insurance  policy  has  been  issued,  is  not  notice  to  the  company.  (Ala.) 
Aetna  Fire  Ins.  Co.  v.  Kennedy,  160. 

13.  FIRE  INSURANCE— Constitutional  Law.— Section  4594  of  the 
Alabama  Code,  which  dispenses  with  the  notice  of  proof  of  loss  under 
certain  conditions,  is  constitutional.  (Ala.)  Aetna  Fire  Ins.  Co.  v. 
Kennedy,  160, 

See  Benefit  Society;   Corporations,  20-29. 
Note. 

Insurance,  actions  upon  by  mortgagees  under  loss  payable  clauses,  749,^ 
750,  760. 

adjustment  of  loss  between  insured  and  insurer,  when  does  not 
affect  mortgagee,  760. 

assignment  of,  effect  of,  745,  746. 

assignment  of  policies  of,  conditions  against,  effect  of  on  mort- 
gagees, 759. 

assignment  of  to  a  mortgagee  as  collateral  security,  745,  746. 

breaches  of  condition  of,  effect  of  as  against  mortgagee  assignees,. 
745,  746. 

breaches  of  condition  where  loss  is  made  payable  to  the  mort- 
gagee as  his  interest  may  appear,  746,  747. 

foreclosure   proceedings,   conditions   against   do   not   affect   mort- 
gagees, 758,  759. 

in  the  name  of  mortgagee,  effect  of,  744. 

in  the  name  of  mortgagor,  equitable  interest  of  mortgagee  in^ 
745. 

is  a  personal  contract  with  the  assured,  743. 

joinder  of  mortgagors  and  mortgagees  in  actions  upon,  749,  750. 

loss,  notice  or  proof  of  by  mortgagees,  758,  759. 

loss  payable  to  mortgagee,  actions  upon,  749,  750,  760. 

loss  payable  to  mortgagee,  mortgage  clause,  effect  of,  748,  749. 

making  payable  to  mortgagees,  general  effect  of,  746. 

misrepresentations,  conditions  against,  when  do  not  affect  mort- 
gagees, 757. 

mortgage  clause,  actions  upon,  by  whom  maintainable,  760. 

mortgage  clause,  application  of  to  sundry  conditions,  757-759. 

mortgage  clause  attached  without  the  mortgagee's  knowledge,  754. 

mortgage  clause,  breaches  of  condition,  when  do  not  affect,  757— 
759. 

mortgage  clause,  conditions  not  specially  written  in,  755. 

mortgage  clause,  consideration  for,  754. 
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Insurance,  mortgage  clause,  general  effect  of,  752-754. 

mortgage  clause,  statutes  having  a  similar  effect,  748,  749. 

mortgage  clause,  statutory  and  other  forms  of,  750. 

mortgage  clause,  usual  form  of,  751,  752. 

mortgage  clause,  whether  creates  a  new  contract,  752,  753. 

mortgagees,  adjustment  of  losses,  when  does  not  affect,  760. 

mortgagees,  breaches  of  condition  known  to  of  which  no  notice 
is  given,  759. 

mortgagees'  insurable  interest  of,  744. 

mortgagees,  interests  of,  when  must  be  disclosed,  744. 

mortgagees  may  effect  insurance  in  their  own  name,  744. 

mortgagees,  method  of  protecting  their  interests  by,  743. 

mortgagees,  statutes  protecting  the  interests  of,  749,  750. 

mortgagees,  when  may  maintain  actions  upon,  though  not  as- 
signed to  them,  745. 

of  a  mortgagee,  interest  of  the  mortgagor  therein  or  in  the  pro- 
ceeds, 744,  745. 

of  a  mortgagor,  the  mortgagee  has  no  interest  therein,  743,  744. 

other  insurance,  conditions  against,  when  do  not  affect  mort- 
gagees, 757. 

payable  to  mortgagees,  effect  of  special  provisions  or  statutes  on 
policies  of,  748. 

proofs  of  loss  where  mortgage  clause  exists,  758. 

proofs  or  notice  of  loss,  conditions  respecting  do  not  affect  mort- 
gagees, 758. 

title,  change  in,  conditions  against  do  not  affect  mortgagees, 
when,  757. 

title,  failure  to  correctly  state  does  not  affect  mortgagees,  757. 

INTERSTATE  COMMERCE. 
See  Game  Laws,  6-8;  Intoxicating  Liquors,  7-9. 

INTOXICATING  LIQUORS. 

1.  LIQUORS. — Wood  Alcohol  is  a  Narcotic  Poison,  not  an  intoxi- 
cating liquor.     (Va.)     Modern  Woodmen  of  America  v.  Lawson,  927. 

2.  INTOXICATING  LIQUOR^IUegal  Sale  to  Minor.— It  is  not 
an  offense  in  a  licensed  saloon-keeper  to  deliver  to  a  minor  intoxicat- 
ing liquor  under  an  order  from  the  minor's  father  to  the  salooni&t 
under  a  prior  agreement  between  the  father  and  the  saloonist  that 
whenever  the  father  should  send  the  son  with  a  written  order,  the 
saloonist  should  let  the  son  have  whatever  liquor  it  called  for,  for  the 
father's  use.     (W.  Va.)     State  v.  McNeal,  1038. 

3.  PROHIBITION  LAW — Whether  Local  or  General. — A  prohibi- 
tion law,  which  in  some  of  its  major  parts  applies  to  all  the  state, 
does  not  lose  its  character  as  a  general  law  because  it  retains  in  force 
local  prohibition  laws  already  in  operation  in  some  parts  of  the  state. 
(Ala.)     State  v.  Pitts,  79. 

4.  PROHIBITION  LAW— Effect  of  Invalid  Section.— The  part  of 
section  11  of  the  Alabama  state-wide  prohibition  law,  which  provides 
for  concurrent  operation  of  the  law  and  prosecutions  thereunder  with 
local  statutes,  even  if  unconstitutional,  can  be  stricken  out  without 
impairing  the  validity  of  the  residue  of  the  act.  (Ala.)  State  v. 
Pitts,  79. 

5.  PROHIBITION  LAW— Whether  General  or  Local.— The  fact 
that  local  laws  were  passed  on  prohibition  subsequently  to  the  pas- 
sage of  another  act  on  the  same  subject,  or  that  some  were  approved 
on  the  same  day  that  it  was,  does  not  change  it  from  a  general  to  a 
local  law.     (Ala.)     State  v.  Pitts,  79. 
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6.  PROHIBITION  LAW — Issuing  License  in  Violation  of  Statute. 
Thougli  a  prohibition  law  provides  bad  penalties  for  its  violation, 
or  contradictory  or  absurd  penalties,  or  none  at  all,  and  although  it 
cannot  be  enforced  and  Tvill  therefore  be  a  dead  letter  on  the  statute 
book,  and  though  it  may  not  deter  its  violation,  yet  this  does  not  au- 
thorize a  judge  to  issue  a  license  to  a  person  to  violate  it.  (Ala.) 
State  V.  Pitts,  79. 

7.  LIQUORS — Prohibition  of  Sale — Interstate  Commerce. — Section 
5  of  chapter  164  of  the  Laws  of  1909,  which  prohibits  the  taking  of 
orders  within  this  state  for  intoxicating  liquors,  is  not  repugnant  to 
the  provisions  of  the  federal  constitution  giving  Congress  the  power 
to  regulate  interstate  commerce.     (Kan.)     State  v.  Sherman,  403. 

8.  LIQUORS — Prohibition  of  Sale — Interstate  Commerce. — "The 
owner  of  intoxicating  liquors  in  another  state  cannot,  by  virtue  of 
this  provision  of  the  federal  constitution,  come  into  this  state  or 
send  his  agent  here  and  in  defiance  of  the  laws  of  this  state  carry 
on  the  business  of  soliciting  orders  or  proposals  for  the  purchase  of 
such  intoxicating  liquors,  to  be  shipped  from  such  other  state,  without 
incurring  the  penalties  of  such  laws."     (Kan.)     State  v.  Sherman,  403. 

9.  LIQUORS — Title  of  Statute  Prohibiting  Sale. — This  statute  is 
not  repugnant  to  section  16  of  article  2  of  the  constitution  of  this 
state.     (Kan.)     State  v.  Sherman,  403. 

JEOPARDY. 

See  Criminal  Law. 

JUDGES. 

1.  COURTS. — No  Judicial  Oflftcer  can  be  Held  Liable,  in  an  action 
for  damages,  on  account  of  his  judicial  acts;  if  they  are  erroneous, 
or  even  corrupt,  other  penalties  must  be  pursued.  (Ala.)  Early  v. 
Fitzpatrick,  123. 

2.  COURTS — Personal  Liability  of  Judges. — The  integrity  of  the 
judiciary  demands  that  the  threat  of  personal  liability  shall  not  be 
held  over  judicial  officers  in  the  discharge  of  their  functions.  (Ala.) 
Early  v.  Fitzpatrick,  123. 

JUDGMENT. 

Power  to  Bender. 

1.  JURISDICTION — Order  Beyond  Power  of  Court. — If,  in  the 

progress  of  a  pending  cause  over  which  the  court  has  jurisdiction,  as 
to  both  subject  matter  and  parties,  or  at  the  inception  thereof,  an 
order  or  judgment  is  entered  which  for  any  reason  the  court  has  no 
power  to  enter,  the  entry  thereof  is  an  act  in  excess  of  the  jurisdic- 
tion of  the  court.     (W.  Va.)     Chapman  v.  Parsons,  1033. 

2.  JUDGMENT — Providing  for  Sale  for  Deficiency. — While  a 
court,  under  a  decree  in  advance  of  a  sale,  may  establish  the  com- 
plainant's right  to  an  execution  for  any  deficiency,  the  determination 
of  the  amount  is  a  judicial  act,  which  cannot  be  delegated  to  the 
master  or  clerk.     (111.)     Attebery  v.  Blair,  342. 

Default  Judgment — Service  of  Summons. 

3.  DEFAULT  JUDGMENT— Evidence  of  Service  of  Summons. — 

Where  the  statute  declares  that  service  of  process  twenty  days  before 
return  day  is  essential  to  the  validity  of  a  judgment  by  default,  the 
return  of  service,  if  without  date,  is  insufficient  as  a  foundation  for 
such  judgment.  The  record  must  show  affirmatively  that  process  was 
duly  served  the  required  length  of  time  before  the  default  was  taken, 
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and  the  deficiency  cannot  be  supplied  by  parol  evidence.  (Ala.) 
Lawrence  v.  Stone,  105. 

4.  DEFAULT  JUDGMENT.— It  is  the  Evidence  of  Legal  Service 
of  process  which  authorizes  a  default  judgment,  and  it  must  be  made 
at  the  time  of  judgment  or  entry  or  not  at  all.  (Ala.)  Lawrence  v. 
Stone,  105. 

5.  DEFAULT  JUDGMENT.— Where  a  Judgment  Rendered  Against 
Two  Defendants  is  void  as  to  one  of  them  because  of  defective  ser- 
vice of  process,  the  judgment  will  be  reversed  as  to  both.  (Ala.) 
Lawrence  v.  Stone,  105. 

Ees  Judicata. 

a    RES  JUDICATA — Questions  That  Should  have  Been  in  Issue. 

Not  only  is  all  that  was  at  issue  in  a  previous  suit  concluded  by 
its  judgment,  but  also  all  that  should  have  been  in  issue.  This  rule 
applies  to  the  question  of  boundaries  to  land  in  litigation.  (Ky.) 
Vincent  v.  Blanton,  424. 

7.  RES  JUDICATA. — A  Judgment  in  a  Suit  for  Admeasurement 
of  Dower  is  not  res  judicata  in  a  subsequent  action  by  the  widow 
to  avoid  her  release  to  her  husband  of  her  prospective  interest  in  his 
estate,  and  recover  her  distributive  share  in  his'  personal  estate. 
(Mo.)     Egger  v.  Egger,  566. 

8.  RES  JUDICATA — Expulsion  from  Benefit  Society. — A  judg- 
ment for  a  benefit  society  in  an  action  against  it  by  a  member  bars 
a  second  action  by  him  against  it,  if  the  wrong  complained  of  in  both 
cases  is  the  act  of  wrongfully  expelling  him,  the  complaints  not  dif- 
fering except  that  in  the  former  the  reason  for  the  wrongfulness  of 
the  expulsion  is  specified  as  want  of  notice,  while  in  the  latter  it  is 
said  to  arise  from  other  informalities  in  the  proceedings.  (Conn.) 
Pavelka  v.  St.  Albert  Society,  Branch  No.  30,  263. 

9.  JUDGMENT  —  Res  Judicata  —  Replevin  Against  Sheriff. — 
Where  an  action  of  replevin  against  a  sheriff  is  dismissed,  and  he  is 
directed  to  retain  possession,  the  judgment  is  res  judicata,  and  bars  a 
subsequent  action  of  replevin  for  the  property  by  one  of  the  parties 
against  the  sheriff's  successor  in  office.  (Colo.)  Bartlett  v.  O'Mahoney, 
218. 

10.  RES  JUDICATA — Revivor  of  Action  in  Favor  of  an  Admin- 
istrator Does  not  Amount  to. — If  an  action  is  brought  to  recover  for 
the  death  of  a  human  being  for  the  benefit  of  a  beneficiary  desig- 
nated by  statute,  and  she  dies,  after  which  an  order  is  entered  re- 
viving the  action  in  favor  of  the  administrator,  this  does  not  ren- 
der res  judicata  the  question  whether  the  cause  of  action  has  sur- 
vived, and  it  is  still  open  to  the  court  to  determine  that,  after  the 
death  of  such  beneficiary,  no  one  remained  for  whose  benefit  the 
action  could  be  maintained.  (Ohio  St.)  Doyle  v.  Baltimore  &  Ohio 
R.  E.  Co.,  775. 

Assignment  of  Judgment. 

11.  JUDGMENT. — The  Assignment  of  a  Part  Interest  in  a  judg- 
ment transfers  a  portion  of  the  personal  liability  of  the  debtor  on 
the  original  debt.     (Or.)     Alexander  v.  Munroe,  840. 

12.  JUDGMENT — Suit  by  Assignee — Limitations. — Where  an  at- 
torney, while  prosecuting  a  suit  to  subject  real  estate  to  a  judgment, 
obtained  by  his  client  in  another  action,  takes  from  his  client  an 
assignment  of  a  half  interest  in  the  judgment  in  consideration  of  his 
services,  and  after  the  termination  of  the  suit,  which  results  in  a 
judgment  for  the  client,  the  parties,  in  fraud  of  the  attorney,  exe- 
cute a  cancellation  of  both  judgments,  but  the  attorney  commencea 
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a  suit,  within  the  life  of  both  decrees,  to  enjoin  the  filing  of  the 
cancellation  and  subject  the  property  to  his  claim,  pending  which 
suit  an  action  to  foreclose  a  mortgage  on  the  property  is  brought, 
wherein  the  attorney  files  a  cross-bill  to  enforce  his  interest  as  as- 
signee, his  rights  depend  on  a  new  decree  to  be  rendered  in  the  latter 
proceeding,  which  may  reserve  his  rights  as  they  existed  at  the  time 
of  the  fraudulent  settlement,  and  they  are  affected  by  the  fact  that 
execution  has  not  issued  on  the  first  decree  within  ten  years  from 
its  rendition.     (Or.)     Alexander  v.  Munroe,  840. 

13.  JUDGMENT — Partial  Assignment — Settlement  by  Parties. — 
Although  a  partial  assignment  of  a  judgment  cannot  be  made  with- 
out the  consent  of  the  judgment  debtor,  to  be  enforceable  at  law, 
yet  it  operates  as  an  equitable  assignment,  and  if  he  is  aware  of  the 
transfer,  he  cannot  settle  with  the  judgment  creditor  to  the  prejudice 
of  the  assignee.     (Or.)     Alexander  v.  Munroe,  840. 

Lien  of  Judgment. 

14.  JUDGMENT  LIEN — Prior  Equitable  Claims. — No  resulting 
trust  or  unrecorded  deed  can  operate  to  defeat  the  right  of  a  judg- 
ment creditor  who  has  caused  his  judgment  to  become  a  lien  by  proper 
record,  unless  he  had  notice  of  the  trust  or  deed  at  the  time  his  lien 
attached.     (Colo.)     Western  Chemical  Mfg.  Co.  v.  McCaffrey,  234. 

15.  JUDGMENT  UEN— Notice  to  Creditor  of  Condition  of  Title. 
Where  land  that  has  been  conveyed  to  a  married  woman  is  conveyed 
by  her  and  her  husband  by  warranty  deed  intended  as  security  for  a 
debt,  and  the  grantee  afterward  reconveys  to  them  by  a  special  war- 
ranty deed  intended  as  a  release,  the  deeds  being  recorded  and  the 
husband  and  wife  at  all  times  being  in  possession  of  the  premises  as 
their  home,  a  judgment  recovered  against  the  husband  attaches  to  the 
property.  The  judgment  creditor  does  not  have  notice  of  the  condi- 
tion of  the  husband's  title  by  reason  of  the  recitals  in  the  deeds  and 
the  possession  of  the  premises,  but  he  may  rely  on  the  covenant  in  the 
deed  executed  by  the  husband  and  wife  that  they  have  the  fee  simple 
title.     (Colo.)     Western  Chemical  Mfg.  Co.  v.  McCaffrey,  234. 

Limitation  of  Action  to  Enforce. 

16.  JUDGMENT — Limitation  of  Action  to  Enforce  Lien. — Where 
a  judgment  creditor  recovers  a  decree  against  the  judgment  debtor 
and  his  grantee,  setting  aside  conveyances  of  real  estate  and  sub- 
jecting it  to  the  payment  of  the  judgment,  the  lien  of  the  decree  runs 
from  the  time  it  becomes  final,  and  the  lapse  of  time  from  the  entry 
of  the  first  judgment  cannot  operate  to  cancel  it.  (Or.)  Alexander 
V.  Munroe,  840. 

17.  JUDGMENT — Limitation  of  Action  to  Enforce  Lien. — Where 
the  defendant  appeals  from  a  judgment  and  gives  an  undertaking  for 
a  stay  of  proceedings,  the  period  of  limitation  does  not  run  against 
the  decree  until  it  becomes  final.     (Or.)     Alexander  v.  Munroe,  840. 

18.  JUDGMENT — Limitations — Equitable  Execution. — A  creditor's 
suit,  commenced  within  the  life  of  a  judgment,  to  subject  to  the  judg- 
ment property  not  available  by  an  execution  at  law,  is  in  the  nature 
of  an  equitable  execution,  and  renews  the  judgment  at  least  as  against 
the  particular  property  involved.     (Or.)     Alexander  v.  Munroe,  840. 

See  Appearance;  Infants,  2;  Partnership,  2,  3. 

JUDICIAL  SALES. 

Excess  or  Deficiency  in  Land. 

1.  JUDICIAL  SALES — Excess  in  Quantity  of  Land. — Where  the 
parties  to  an  action  know,  or  should  know,  that  a  tract  ol  laud,  deaig- 
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Bated  in  tlie  record  as  ten  acres,  in  fact  contains  thirteen  acres,  and 
permit  it  to  be  sold  as  ten  acres  and  the  sale  confirmed,  they  cannot 
thereafter  hold  the  purchaser  liable  for  the  excess.  (Va.)  Blakemore 
V.  Roller,  956. 

2.  JUDICIAL  SALES — Excess  or  Deficiency  in  Land. — An  in- 
crease or  abatement  of  the  purchase  price  of  land  sold  at  a  judicial 
sale  will  not  be  permitted  for  excess  or  deficiency  in  quantity  after 
confirmation,  except  in  case  of  after-discovered  fraud,  misrepresenta- 
tion, or  mutual  mistake.     (Va.)     Blakemore  v.  Eoller,  956. 

Deed  and  Confirmation. 

3.  JUDICIAL  SALE. — A  Sheriif's  Deed  Relates  Back  to  the  judg- 
ment upon  which  the  deed  rests,  and,  if  necessary,  to  the  inception  of 
anv  lien  which  the  judgment  makes  effective.  (Kan.)  Knox  v.  Doty, 
351. 

4.  JUDICIAL  SALE — Effect  of  Confirmation. — The  confirmation  of 
a  judicial  sale  finds  and  adjudicates  that  all  prior  proceedings  have 
been  regular  and  in  compliance  with  law.     (Kan.)     Knox  v.  Doty,  351. 

5.  JUDICIAL  SALE — Delay  in  Confirming  and  Issuing  Deed. — 
Where  real  estate  has  been  attached  in  an  action  for  money,  and  after 
judgment  has  been  entered  for  the  plaintiff  the  land  is  sold  upon  an 
Older  of  sale  to  the  plaintiff  and  due  return  thereof  has  been  made 
by  the  sheriff,  such  sale  may,  upon  application  of  the  plaintiff,  be 
confirmed  and  a  sheriff's  deed  issued  to  the  purchaser  at  any  time 
thereafter,  even  after  the  lapse  of  twelve  years,  where  no  objection 
by  the  defendant  in  the  action  is,  or  has  been,  made  to  the  sale  or 
confirmation.     (Kan.)     Knox  v.  Doty,  351. 

6.  JUDICIAL  SALE — Effect  of  Deed  to  Convey  Title. — Where,  un- 
der the  circumstances  above  stated,  a  sheriff's  deed  has  been  executed 
and  delivered  to  the  purchaser,  it  conveys  all  the  title  possessed  by 
the  defendant  when  the  order  of  sale  was  issued.  (Kan.)  Knox  v. 
Doty,  351. 

7.  JUDICIAL  SALE — Notice  to  Grantee  in  Quitclaim  Deed. — 
Where  in  such  a  case  a  third  party,  after  the  sale  and  before  the 
confirmation,  takes  a  quitclaim  deed  to  the  land  from  the  defendant 
in  the  action,  he  will  be  charged  with  notice  of  the  record  in  such 
action,  and  will  acquire  no  interest  in  the  land  by  such  deed.  (Kan.) 
Knox  v.  Doty,  351. 

Caveat  Emptor. 

8.  JUDICIAL  SALE — Caveat  Emptor — Marketable  Title. — While 
the  doctrine  of  caveat  emptor  applies  to  judicial  sales,  still  a  pur- 
chaser in  good  faith  is  entitled  to  a  marketable  title,  and  will  be 
protected  where  objection  is  made  to  defects  in  the  title  before  con- 
firmation.    (Va.)     Kirk  v.  Oakey,  915. 

9.  JUDICIAL  SALE — Adjudication  of  Liens  Before  Confirmation. 
A  purchaser  at  a  judicial  sale  who,  before  confirmation,  discovers  al- 
leged liens  on  the  property,  is  entitled  to  have  the  lienholders  made 
parties  and  their  rights  adjudicated.  And  a  decree  compelling  him 
to  comply  with  the  terms  of  sale  without  affording  such  protection  to 
his  title  will  be  reversed.     (Va.)     Kirk  v.  Oakey,  915. 

Note. 

Judicial  Sales   are  mad«  by  the  court,  918. 

are  subject  to  confirmation  and  not  complete  until  confirmed,  918. 

caveat  emptor,  broadening  of  the  rule  of,  917,  918. 

confirmation  is  essential  to,  923. 

confirmation,  objections  to,  whether  must  be  made  before,  923. 
Am.  St.  Rep.,  Vol.  135 — 74 
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Judicial  Sales,  c-onfirmation  of  proceedings  for,  925. 

confirmation,  relieving  purchaser   after  in   the   case   of   chancery 

sales,  924. 
definitions  of,  918. 

fraud  or  mistake  entitling  purchaser  to  relief  from,  921. 
liens,  right  of  the  purchaser  to  have  removed,  922. 
marketable  title  at,  what  is,  922. 
marketable  title,  right  of  the  purchaser  to,  920. 
must  be  based  on  pre-existing  orders  of  sale,  918. 
objections  to  title,  at  what  time  must  be  made.  922. 
objections  to  title,  how  should  be  made,  924-926. 
objections  which  the  purchaser  may  make,  919,  920. 
•   purchasers  at  become  parties  to  the  suit,  924,  925. 
purchasers  at,  right  of  to  make  objections  and  to  be  heard,  924^ 

925. 
purchasers  at,  whether  entitled  to  notice  of  motions  to  confirm, 

925. 
purchasers'  right  to  object  to  the  title,  919, 
tests  to  determine  what  are,  918. 

title  free  from  reasonable  doubt,  purchaser's  right  to,  920. 
title  to  which  the  purchaser  is  entitled  in  New  Jersey,  920. 
where  only  a  right,  title  or  interest  is  sold,  921. 

JURISDICTION. 

See  Appearance;  Courts,  1,  2;  Criminal  Law,  1;  Venue. 

IiANDLOED  AND  TENANT. 

1.  VENDOR  AND  VENDEE— Lessor  and  Lessee. — Parties  to  an 

executory  contract  may  establish  either  the  relation  of  vendor  and 
vendee  or  of  landlord  and  tenant,  and  provide  when  the  one  shall  end 
and  the  other  begin.  But  when  the  fixed  relation  of  vendor  and  ven- 
dee is  created  by  conveyance  of  the  title,  the  inconsistent  relation  of 
landlord  and  tenant  cannot  exist  between  the  parties.  (Ark.)  Levy 
V.  McDonnell,  183. 

2.  LANDLORD  AND  TENANT— Effect  of  Holding  Over. — When 
a  tenant,  after  the  expiration  of  a  term  fixed  by  the  lease  at  one  year 
or  less,  continues  to  occupy  the  premises  without  any  new  contract, 
this  may,  at  the  election  of  the  landlord,  be  considered  a  renewal  of 
the  lease  for  a  like  period  and  upon  like  terms.  (Wis.)  Waterman 
V.  Le  Sage,  1062. 

3.  LANDLORD  AND  TENANT — ^Holding  Over. — The  Presumption 
of  a  renewal  of  the  lease,  where  a  tenant  for  one  year  or  less  holds 
over,  cannot  be  rebutted  by  proof  of  a  contrary  intention  on  his  part 
alone.     (Wis.)     Waterman  v.  Le  Sage,  1062. 

4.  LANDLORD  AND  TENANT— Holding  Over— Verbal  Contract. 
A  landlord  and  tenant  may  agree  that  the  latter's  holding  over  shall 
be  for  a  different  period  and  on  different  terms  than  those  prescribed 
by  the  prior  lease,  and  this  may  be  proved  like  any  other  parol  agree- 
ii'ent.     (Wis.)     Waterman  v.  Le  Sage,  1062. 

6.  LANDLORD  AND  TENANT— Holding  Over— New  Contract.— 
A.  printed  form  on  the  back  of  rent  receipts  given  a  tenant  holding 
over,  which  states  that  the  law  requires  tenants,  when  no  lease  has 
been  signed,  to  give  thirty  days'  notice  before  vacating,  does  not  con- 
stitute a  new  contract.     (Wis.)     Waterman  v.  Le  Sage,  10G2. 

LARCENT. 
LARCENY. — The  Mere  Possession  of  Property  Recently  Stolen 

is  not  sullieiunt  to  convict   the  possessor  of  larceny.     But   when   this 
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fact  is  supplemented  by  other  facts  inconsistent  with  the  idea  that 
the  possession  is  honest,  such  as  giving  a  false  or  improbable  ex- 
planation, or  failing  to  explain,  or  giving  a  fictitious  name,  or  the 
like,  a  case  is  made  for  the  jury.     (Mont.)     State  v.  Sparks,  608. 

LEGACY. 

See  Wills. 

LIBEL  AND  SLANDER. 

1.  LIBEL — ^Injury  to  Character. — The  Gist  of  an  Action  for  libel 

is  the  injury  to  reputation.     (Ky.)     Foster-Milburn  Co.  v.  Chiun,  417. 

2.  LIBEL — Words  Actionable  Per  Se. — Words  Verbally  Spoken  are 
ordinarily  not  actionable  per  se,  unless  they  impute  a  crime;  but 
written  or  printed  words  are  actionable  when  they  subject  the  person 
to  disgrace,  ridicule,  odium  or  contempt  in  the  estimation  of  his 
friends  and  acquaintances  or  the  public.  (Ky.)  Foster-Milburn  Co. 
V.  Chinn,  417. 

3.  SLANDER— Construction  of  Words. — The  Rule  that  in  slander 
cases  the  words  spoken  are  to  be  construed  in  their  mildest  sense  has 
been  abandoned.  They  should  be  given  their  usual,  popular  and 
natural  meaning,  according  to  the  circumstances  under  which  they 
were  used,  on  the  assumption  that  the  hearer  so  understood  them. 
(Kan.)     Cooper  v.  Seaverns,  359. 

4.  SLAITDER — OflB.ce  of  Innuendo. — If  words  alone,  or  words 
illuminated  by  circumstances  duly  pleaded,  are  not  defamatory,  the 
innuendo  cannot  make  them  so.  But  if  the  words  are  ambiguous  or 
equivocal,  the  innuendo  may  assign  the  true  meaning  the  plaintiff 
believes  them  to  bear.     (Kan.)     Cooper  v.  Seaverns,  3o&. 

5.  SLANDER — Telling  Officer  Facts  of  Supposed  Crime.— One  who 
has  communicated  to  an  officer  the  facts  of  a  supposed  crime  must, 
to  avail  himself  of  the  defense  of  conditional  privilege,  show  that  he 
in  good  faith  believed  the  officer  to  be  the  proper  person  to  inform,  to 
the  end  that  justice  should  be  vindicated,  and  that  he  in  good  faith 
believed  the  communication  to  be  true.  But  while  this  belief  must 
be  founded  upon  some  information,  he  need  not  prove  that  he  had  rea- 
sonable grounds  for  it.     (Wis.)     Joseph  v.  Baars,  1076. 

6.  SLANDER — Telling  Officer  Facts  of  Supposed  Crime. — When 
one  who  has  communicated  to  an  officer  the  facts  of  a  supposed  crime 
makes  out  a  prima  facie  case  of  privilege  by  showing  that  he  mad« 
the  communication  to  one  whom  he  honestly  believed  to  be  the  proper 
officer  of  the  law,  from  a  sense  of  public  duty  and  with  an  honest 
belief  in  its  truth,  it  devolves  upon  the  plaintiff  to  prove  malice. 
(Wis.)     Joseph  v.  Baars,  1076, 

7.  LIBEL — Forged  Patent  Medicine  Testimonial — Evidence. — In 
an  action  for  libel  in  publishing  the  picture  of  the  plaintiff,  with  his 
forged  recommendation  of  a  certain  patent  medicine,  evidence  is 
atlniissible  that  his  friends  ridiculed  him,  and  that  there  is  a  scale  of 
prices  paid  for  such  testimonials,  depending  upon  the  office  of  the 
person.  But  evidence  is  not  admissilale  to  show  what  doctors  as  a 
class  would  think  of  such  a  testimonial,  the  plaintiff  not  being  a 
doctor,  and  no  special  damages  being  alleged  or  shown  by  the  evi- 
dence.    (Ky.)     Foster-Milburn  Co.  v.  Chinn,  417. 

8.  LIBEL — Forged  Patent  Medicine  Testimonial — Evidence. — In 
an  action  for  libel  in  publishing  the  picture  of  the  plaintiff,  with  his 
forged  recommendation  of  a  certain  patent  medicine,  the  jury  may 
hear  proof  of  all  facts  which  will  enable  them  intelligibly  to  under- 
stand the  impression  which  the  publication  would  reasonably  make  on 
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the  plaintiff's  acquaintances  or  on  the  public  generally.  (Ky.)  Foster- 
Milburn  Co.  v.  Chinn,  417. 

9.  LIBEL — Publication  of  False  Medical  Testimonial. — The  pub- 
lication in  a  directory,  having  a  circulation  of  eight  million  copies, 
of  the  picture  of  a  person,  with  a  sketch  of  his  life  and  a  forged 
recommendation  of  a  certain  patent  medicine,  is  actionable  without 
proof  of  special  damages.     (Ky.)     Foster-Milburn  Co.  v.  Chinn,  417. 

10.  LIBEL — Evidence  of  Good  Faith. — In  an  Action  for  Libel  in 

publishing  a  forged  recommendation  of  a  patent  medicine,  the  jury 
may  consider,  in  mitigation  of  damages,  that  the  defendant  published 
the  recommendation  in  good  faith,  believing  it  to  be  genuine.  (Ky.) 
Foster-Milburn  Co.  v.  Chinn,  417. 

11.  SLANDER — Charge  of  Unchastity — "Dirty  Slut," — According 
to  their  usual,  popular  and  natural  signification  the  words  "dirty 
slut,"  spoken  of  a  woman,  do  not  of  themselves  impute  unchastity. 
(Kan.)     Cooper  v.  Seaverns,  359. 

12.  SLANDER — Charge    of    Unchastity — Pleading — Innuendo. — In 

an  action  for  slander  based  on  the  words  referred  to  their  meaning 
cannot  be  expanded  to  include  unchastity  merely  by  the  innuendo 
of  the  petition.  If  in  the  light  of  the  occasion  and  circumstances  of 
their  utterance  they  conveyed  such  a  meaning,  the  extrinsic  facts 
showing  they  were  defamatory  should  be  pleaded  in  the  prefatory 
part  of  the  petition.     (Kan.)     Cooper  v.  Seaverns,  359. 

13.  SLANDER — Charge  of  Unchastity,  What  is. — The  following 
words  spoken  of  a  married  woman:  "I  suppose  that  you  have  heard 
the  slander  that's  going  about  the  Coopers;  that  little  girl  was  born 
within  four  or  five  months  after  they  were  married;  now,  what  do 
you  think  of  them?"  fairly  mean  the  woman's  child  was  begotten 
out  of  lawful  wedlock  and  that  she  had  been  guilty  of  a  breach  of 
chastity.     (Kan.)     Cooper  v.  Seaverns,  359. 

14.  SLANDER — Charge  of  Unchastity — Proof  of  Special  Damages. 

The  rule  of  the  common  law  that  spoken  words  imputing  unchastity 
to  a  female  are  not  actionable  without  allegation  and  proof  of  special 
damages  took  its  rise  in  England  from  conditions  peculiar  to  that 
country,  and  is  based  upon  reasons  which  are  not  apposite  under  the 
legal  institutions  of  this  state.  It  is  out  of  sympathy  with  the  true 
spirit  of  the  Bill  of  Eights,  lacks  the  sanction  of  justice  and  right, 
and  does  not  apply  to  the  conditions  or  meet  the  needs  of  the  people 
of  this  state.     (Kan.)     Cooper  v.  Seaverns,  359. 

15.  SLANDER — Charge  of  Unchastity — Pleading  Special  Damages. 
The  rule  of  the  common  law  referred  to  in  paragraph  4  is  not  a  part 
of  the  law  of  this  state,  and  spoken  words  imputing  unchastity  to  a 
female  are  actionable  without  allegation  or  proof  of  special  damages. 
(Kan.)     Cooper  v.  Seaverns,  359. 

LIENS. 
LIEN — Enforcement   Against   Proceeds   of   Property. — A   lien 
upon  property,  wrongfully  converted  by  one  with  notice,  attaches  to 
the  proceeds.     (Ark.)     Beebe  Stave  Co.  v.  Austin,  172. 

See  Banks  and  Banking,  9-11;   Judgment,  14,  15;   Mechanic's  Lien; 

Wills,  9,  10. 

LIGHTS. 
Bee  Automobiles,  4,  5. 
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limitation  of  actions. 

In  General. 

1.  LIMITATION  OF  ACTIONS.— One  Who  was  an  Infant  when 

her  right  of  action  accrued  has  the  same  length  of  time  after  becom- 
ing of  age  to  bring  the  suit  that  she  would  have  had  if  she  had  been 
of  age  when  the  cause  of  action  accrued.     (Ky.)     Low  v.  Ramsey,  459. 

2.  LIMITATION  OF  ACTIONS— Fraudulent  Vendee.— The  statute 
of  limitations  protects  a  fraudulent  vendee.  (Tenn.)  Boro  v.  Hidell, 
857. 

3.  LIMITATION   OF  ACTIONS— Absence   from  State.— The  rule 

suspending  the  statute  of  limitations  during  absence  from  the  state 
does  not  apply  to  a  case  where  relief  can  be  given  without  personal 
service  of  process,  such  as  an  action  to  set  aside  a  conveyance  of  land 
for  fraud,  in  which  service  may  be  made  by  publication.  (Tenn.) 
Boro  V.  Hidell,  857. 

4.  LIMITATION  OF  ACTIONS— Effect  of  Bar.— The  statute  of 
limitations  may  prevent  a  remedy,  but  it  cancels  no  debts.  (Conn.) 
Parsons  v.  Utica  Cement  Mfg.  Co.,  278. 

Nuisance  or  Obstruction  of  Water. 

5.  STATUTE  OF  LIMITATIONS— When  Begins  to  Eun  Against 
Nuisance. — Whenever  a  nuisance  is  of  a  permanent  character  and  its 
construction  and  continuance  are  necessarily  an  injury,  the  damage  is 
original,  and  may  be  at  once  fully  compensated.  In  such  a  case  the 
statute  of  limitations  begins  to  run  from  the  construction  of  the 
nuisance.  But  when  the  construction  and  continuance  are  not  neces- 
sarily injurious,  but  may  or  may  not  be  so,  the  injury  to  be  com- 
pensated in  a  suit  is  only  the  damage  that  has  happened,  and  there 
may  be  successive  recoveries  as  there  are  successive  injuries.  In  such 
event  the  statute  begins  to  run  from  the  happening  of  the  injury 
complained  of.  (Ark.)  Board  of  Directors  of  St.  Francis  Levee  i)ist. 
V.  Barton,  191. 

6.  STATUTE  OF  LIMITATIONS— Obstruction  of  Water  by  Levee. 
Where  an  embankment  built  across  bayous  and  streams  completely 
stops  the  drainage  of  adjacent  lands,  the  injury  is  permanent  and  orig- 
inal. Damages  therefor  should  be  sought  in  one  action,  and  the  stat- 
ute of  limitations  begins  to  run  from  the  time  of  the  construction, 
although  the  injurious  effects  on  land  and  crops  are  not  at  once  ap- 
parent. (Ark.)  Board  of  Directors  of  St.  Francis  Levee  Dist.  v.  Bar- 
ton, 191. 

Fraudulent  Concealment. 

7.  LIMITATION  OF  ACTIONS  —  Fraudulent  Concealment. — 
Where  one  takes  up  an  estray,  and  in  bad  faith  keeps  and  claims  the 
animal  as  his  own  without  advertising  as  required  by  law,  the  statute 
of  limitations  does  not  run  against  the  owner  until  he  discovers  the 
fraud.     (Ark.)     Conditt  v.  Holden,  206. 

8.  LIMITATION  OF  ACTIONS.— In  Case  of  a  Fraudulent  Con- 
cealment of  a  cause  of  action  the  statute  of  limitations  does  not  be- 
gin to  run  until  the  discovery  of  the  fraud.  (Ark.)  Conditt  v. 
Holden,  206. 

9.  STATUTE  OF  LIMITATIONS. — The  Fraudulent  Concealment 
of  a  Cause  of  action  prevents  the  running  of  the  statute  of  limitations. 
(Tenn.)     Boro  v.  Hidell,  857. 

10.  LIMITATION  OF  ACTIONS— Fraud  Known  to  Agent.— A 
woman  who  employs  her  brother  to  recover  property  of  which  slie 
has  been  deprived  by  fraud  is  affected  with  his  knowledge  of  her 
cause  of  action  so  that  the  statute  of  limitations  begins  to  run  against 
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her  from  the  date  he  acquires  the  knowledge.  (Tenn.)  Boro  v. 
Hidell,  857. 

11.  LIMITATION  OF  ACTIONS.— The  Concealment  of  a  Cause  of 

Action  by  a  vendor  does  not  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  a  fraudulent  vendee.  (Tenn.)  Boro  v.  Hidell, 
857. 

Pleading — Waiver. 

12.  LIMITATION  OF  ACTIONS— Waiver  by  not  Pleading.— The 

defense  of  the  statute  of  limitations,  if  not  taken  hj  demurrer  or 
answer,  is  waived.     (Or.)     Alexander  v.  Munroe,  840. 

13.  LIMITATION  OF  ACTIONS— Delay  in  Pleading.— Where  a 
foreclosure  trial  proceeds  until  the  close  of  the  mortgagee's  case, 
without  the  issue  of  limitations  being  raised,  and  the  liability  of 
the  mortgagor  is  conceded,  the  defense  must  be  deemed  waived,  and 
an  answer  thereafter  filed  without  leave  of  court,  setting  up  the 
statute,  will  be  disregarded  on  appeal.  (Or.)  Alexander  v.  Munroe, 
840. 

14.  LIMITATION  OF  ACTIONS— Pleading  and  Demurrer.— The 
statute  of  limitations  must  be  pleaded  unless  the  petition  shows,  not 
only  a  sufficient  lapse  of  time,  but  the  nonexistence  of  any  ground  of 
avoidance;  but  when  the  petition  shows  that  the  action  is  barred,  and 
the  plaintiff  is  not  within  any  of  the  exceptions  in  the  statute  which 
save  his  right  to  sue,  the  question  may  be  raised  by  demurrer. 
(Ky.)     Low  V.  Ramsey,  459. 

See  Judgment,  16-18;  Mines  and  Mining,  9,  10;  Payment;  Wills,  12,  13. 

LIQUORS. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 
LIS  PENDENS — Suit  by  Assignee  of  Judgment — Limitations. 
Where  an  attorney,  while  prosecuting  a  suit  to  subject  real  estate  to 
a  judgment,  obtained  by  his  client  in  another  action,  takes  from 
his  client  an  assignment  of  a  one-half  interest  in  the  judgment  in 
consideration  of  his  services,  but  after  the  determination  of  the  suit, 
which  results  in  a  judgment  for  the  client,  the  parties,  in  fraud 
of  the  attorney,  execute  a  cancellation  of  both  judgments,  the  com- 
mencement of  a  suit  by  the  attorney,  within  the  life  of  both  judg- 
ments, to  enjoin  the  filing  of  the  cancellation  and  subject  the  property 
to  his  claim,  is  a  lis  pendens,  suspends  the  operation  of  the  statute 
of  limitations,  and  keeps  alive  his  equitable  lien.  (Or.)  Alexander 
V.  Munroe,  840. 

MAINTENANCE  OF  WIFE. 
See  Husband  and  Wife,  9-14. 

MARRIAGE. 
1.  MARRIAGE — Annulment  for  Duress. — If  an  attorney  and  a 
police  otHeer  charge  a  man  with  the  seduction  of  a  young  woman,  and 
induce  him,  with  some  show  of  compulsion,  to  accompany  them  to  her 
home,  where  he  is  given  to  understand,  after  a  threat  of  criminal 
prosecution  by  her  mother,  that  he  will  be  sent  to  prison  if  he  does 
not  marry  the  daughter,  whereupon  he  agrees  to  go  with  her  and  the 
mother  to  another  city  the  next  day  and  marry  her,  which  arrange- 
ment he  carries  out  voluntarily,  he  cannot  have  the  marriage  an- 
nulled for  duress.     (Wash.)     Thome  v.  Farrar,  995. 
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2.  MARRIAGE — Annulment — Evidence  of  Duress. — A  marriage 
■will  not  be  annulled  for  duress,  except  upon  the  production  of  clear 
and  satisfactory  evidence.  The  presumption  is,  where  a  man  marries 
a  woman  when  charged  with  her  seduction,  that  he  acts  upon  a  sense 
of  moral  duty.     (Wash.)     Thorne  v.  Farrar,  995. 

3.  MARRIAGE — Charge  of  Seduction — Annulment. — If  a  man 
lawfully  arrested  on  process  for  seduction  marries  the  woman  to  pro- 
cure his  discharge,  he  cannot  annul  the  marriage  for  duress.  (Wash.) 
Thorne  v.  Farrar,  995. 

4.  MARRIAGE — Charge  of  Seduction — Annulment. — Where  a 
man  seeks  to  annul  his  marriage  for  duress,  in  that  he  entered  into  it 
under  a  charge  of  seduction,  he  must  prove  the  falsity  of  the  charge. 
{Wash.)     Thorne  v.  Farrar,  995. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 
Note. 
Mandamus  to  question  removal  of  officer  for  alleged  cause,  201, 

MASTER  AND  SERVANT. 

1.  MASTER   AND    SERVANT— Safe   Place— Digging   Ditch.— An 

employe  digging  a  ditch  two  feet  wide  and  six  feet  deep  in  sandy 
soil,  without  the  walls  being  braced  or  supported,  is  not  in  a  place 
so  obvioush'  dangerous  that  no  person  of  common  understanding  would 
continue  to  work  there.     (Ky.)     City  of  Owensboro  v.  Gabbert,  4&2. 

2.  MASTER  AND  SERVANT— Safe  PlJice- Assumption  of  Risk.— 
AVhen  the  place  in  which  an  employe  is  working  is  not  such  as  im- 
poses on  an  employer  the  full  duty  of  providing  a  safe  place,  but  is 
somewhat  dangerous,  though  not  obviously  so,  or  the  danger  of  con- 
tinuing is  not  so  apparent  that  a  person  of  ordinary  intelligence  would 
not  undertake  it,  and  the  employe  is  assured  by  the  master,  who  is 
present,  that  the  place  is  reasonably  safe,  or  is  directed  by  him  to  go 
on  with  the  work,  the  employe  vtiRj  recover  for  injuries  received,  al- 
though the  hazard  is  as  well  known  to  him  as  to  the  employer. 
(Ky.)     City  of  Owensboro  v.  Gabbert,  462. 

3.  MASTER  AND  SERVANT— Assumption  of  Risk.— When  th« 
Master  is  Present,  the  doctrine  of  equal  knowledge  and  assumed  risk, 
that  is  sometimes  invoked  to  relieve  him  from  liability  for  injury  to 
his  servant,  should  be  sparingly  applied.  The  position  of  the  two  is 
very  different,  and  out  of  this  difference  grows  the  right  of  the  ser- 
vant to  depend  upon  the  master.  (Ky.)  City  of  Owensboro  v.  Gab- 
bert, 462. 

4.  MASTER  AND  SERVANT— Safe  Place— Digging  Ditch.— 
Where  a  ditch  which  employes  are  digging,  without  the  sides  being 
braced,  is  not  so  obviously  dangerous  that  a  person  of  ordinary  intel- 
ligence would  not  undertake  the  work,  and  the  employer  impliedly 
directs  the  employes  to  continue  working  after  they  have  called  his 
attention  to  the  probable  danger  and  necessity  of  bracing,  he  is  liable 
to  them  for  injuries  suffered  from  the  banks  caving  in.  (Ky.)  City 
of  Owensboro  v.   Gabbert,  462. 

5.  MASTER  AND  SERVANT— Safe  Place— Digging  Ditch.— 
Where  employes  are  digging  a  ditch  two  feet  wide  and  six  feet  deep 
through  sandy  soil,  and  there  is  danger  that  the  walls  may  cave  in, 
which  should  be  known  to  the  employer  and  can  be  obviated  easily 
and  with  little  expense  by  shoring  them  up,  the  rule  that  the  master 
must  furnish  a  reasonably  safe  place  apjilies  to  its  full  extent,  and  is 
not  relaxed,  as  in  some  cases  of  construction  work  where  a  continual 
change  is  going  on  with  which  the  employ^  must  familiarize  himself 
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and  take  precautions  accordingly,  and  against  which  it  is  impractica- 
ble for  the  master  to  guard.  (Ky.)  City  of  Owensboro  v.  Gabbert, 
462. 

See  Constitutional  Law,  7,  8. 

MAXIMS. 

1.  MAXIM — Hard  Cases  Make  Bad  Law. — It  is  the  duty  of  courts 
to  take  care  that  hard  cases  do  not  make  bad  law.  (Mo.)  Seilert  v. 
McAnally,  522. 

2.  PARI  DELICTO. — The  Fiction  of  Acting  for  the  Public  by 
which  relief  is  granted  to  a  party  in  pari  delicto  must  a  fortiori  anply 
to  the  public  itself  when  actually  acting  in  its  own  interest.  (N.  J. 
Eq.)     Attorney  General  v.  Firemen's  Ins.  Co.,  708. 

MECHANIC'S  LIEN. 

1.  MECHANIC'S  LIEN — Materials  Commingled.— One  who  fur- 
nishes lumber  which  is  used  in  the  construction  of  two  houses,  and 
so  commingled  that  it  is  impossible  to  determine  what  particular  part 
enters  into  the  construction  of  each  building,  is  not  entitled  to  a  lien 
on  one  of  the  buildings  for  such  lumber.  (Wash.)  Little  Brothers 
Mill  Co.  V.  Baker,  980. 

2.  MECHANIC'S  LIEN— Eight  of  Plumber  to  Lien  for  Work.— 
A  statute  providing  that  "every  blacksmith,  wagon-maker,  machinist, 
or  boiler-maker  who  has  expended"  labor  or  material  on  any  chattel 
shall  be  entitled  to  a  lien,  does  not  give  a  plumber  a  lien  for  work 
done  on  a  soda  fountain.  (Wash.)  Modern  Plumbing  and  Heating 
Co.  V.  American  Soda  Fountain  Co.,  975. 

MINES  AND  MINING. 

Mining  Claims. 

1.  MINING  CLAIM — Saving  by  Resumption  of  Work. — The  initia- 
tion of  an  adverse  claim  is  not  sufficient  to  prevent  the  original  lo- 
cator from  resuming  work  and  saving  his  claim.  (Mont.)  Thornton 
V.  Kaufman,  618. 

2.  MINING  CLAIM. — The  Location  of  a  Mining  Claim  does  not 
consist  alone  of  discovery  and  posting  notice.  The  law  contemplates 
that  the  location  shall  consist  of  a  number  of  distinct  acts  inde- 
pendent of  one  another.  The  last  that  may  be  done  does  not  relate 
back  to  the  first,  and  all  must  be  performed  before  a  legal  location 
exists.     (Mont.)     Thornton  v.  Kaufman,  618. 

3.  MINING  CLAIM — Failure  to  Do  Work,  Who  can  Complain. — 
Only  the  government  or  a  subsequent  locator  can  complain  of  a  fail- 
ure on  the  part  of  a  locator  to  do  the  necessary  annual  work,  and  the 
subsequent  locator  is  not  in  a  position  to  make  complaint  until  he 
has  completed  a  valid  location.     (Mont.)     Thornton  v.  Kaufman,  618. 

4.  MINING  CLAIM — R,elocation. — If,  Prior  to  the  Completion  of  a 
subsequent  location  of  a  mining  claim,  the  original  locator  has  re- 
sumed work  in  good  faith,  his  previous  delinquency  is  not  a  matter  of 
consequence.     (Mont.)     Thornton  v.  Kaufman,  618. 

5.  MINING  CLAIM. — Forfeitures  are  so  Odious  to  the  law  that 
every  reasonable  doubt  will  be  resolved  in  favor  of  the  validity  of  a 
mining  claim  as  against  them.     (Mont.)     Thornton  v.  Kaufman,  618. 

6.  MINING  CLAIM— Relocation— Resumption  of  Work.— The  first 
locator  of  a  mining  claim  saves  it  from  forfeiture,  where,  being  de-. 
linquent,  he  resumes  work  before  a  relocator  perfects  his  location  by 
filing  his  declaratory  statement.     (Mont.)     Thornton  v.  Kaufman,  618. 
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Eemoval  of  Surface  Support. 

7.  MINING — Right  of  Owner  of  Surface  to  Support. — The  right 
to  mine  is  servient  to  the  right  of  the  owner  of  the  surface  to  have 
it  perpetually  sustained  in  its  natural  state.  (Ala.)  West  Pratt  Coal 
Co.  V.  Dorman.  127. 

8.  MINING. — The   Owner   of   the   Upper    Soil   is   Entitled    as    of 

common  right  to  support  from  subjacent  strata,  independently  of 
the  negligence  of  the  owner  of  the  minerals  in  working  his  mine. 
(Ala.)     West  Pratt  Coal  Co.  v.  Dorman,   127. 

9.  MINING — Removal  of  Support. — The  Statute  of  Limitations 
does  not  begin  to  run  against  an  action  by  the  owner  of  the  surface 
for  injury  by  mining  operations  underneath  until  actual  mischief  is 
done  to  the  upper  soil.     (Ala.)     West  Pratt  Coal  Co.  v.  Dorman,  127. 

10.  MINING — Removal  of  Support. — A  Cause  of  Action  Accrues 
to  the  owner  of  the  upper  soil  when  the  failure  of  support  by  the 
underlying  strata,  through  causes  put  into  operation  by  mining  men, 
interferes  with  the  utility  and  enjoyment  of  the  superincumbent 
soil.     (Ala.)     West  Pratt  Coal  Co.  v.  Dorman,  127. 

Note. 

Mines   and  Minerals,   abandonment    of   mining   claims,   what   is    and 

effect  of,  893,  894,  899,  901. 
construction  of  conveyances  in  respect  to  the  right  of  surface  sup- 
port, 147,  148. 
coal,  disposal  of  by  the  statutes  of  the  United  States,  132. 
coal,  reservation  of  by  the  statutes  of  the  United  States,  132. 
coal,  right  of  owner  of  to  enter  and  occupy  the  surface,  133. 
custom  among  miners  not  to  furnish  surface  support,  141. 
duty  of  mine  owner  to  leave  support  for  the  surface  only,  134, 

135,  137. 
effect  of  general  conveyance  in  reservation  of,  138. 
grant  of  carries  the  implied  right  to  remove,  144. 
negligence,  liability  of  miner  to  surface  owner  for,  136. 
negligence,  liability  of  mine    owner   for    though   land   owner   has 

waived  right  to  support,  152. 
nonuser  does  not  defeat  the  right  of  the  owner  of  the  minerals, 

137. 
not  removable  without  destroying  the  surface,  144. 
rights  of  miner  as  against  surface  owner,  135,  137. 
obligation  to  mine  so  as  not  to  affect  the  surface,  139. 
sale  of  minerals,  what  land  passes  with,  137. 
separate  estate  in  the  minerals,  how  may  be  created,  137. 
separate  estate  in,  when  arises,  137. 

separation  of  the  mining  strata  from  the  surface,  136,  137. 
surface,  conveyance,  when  separates  the  ownership  of  the  mining 

strata  from,  136. 
surface,  meaning  of  as  applied  to  mining  property,  136. 
surface,  owner  of,  right  of  to  subjacent  support,  134. 
surface  rights  of  the 'owner  of  a  mine,  137. 
surface,  separation  of  from  the  strata  underneath,  133,  134. 
surface,  subsidence  of,  duty  of  mine  owner  to  prevent,  145. 
surface  support,  conveyances  which  leave  no   right  of,  150. 
surface  support,  damages  for  removal,  138. 
surface  support,  implied  reservation  of,  138,  139. 
surface  support,  liability  for  insufficient,  on  whom  rests,  152. 
surface  support,  pillars,  when  must  be  left  for,  148,  149. 
surface  support,  right  to,  conreyances  which  do  not  waive,  148, 

149. 
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Mines  and  Minerals,  surface  support  where  th©  minerals  are  at  or  near 

the  surface,  143. 

support,  artificial,  duty  of  miner  to  furnish,  141,  142. 

support,  duty  of  is  restricted  to  the  surface  in  its  natural  condi- 
tion, 141. 

support  for  buildings  and  other  structures  placed  upon,  139,  140, 
142. 

support  of  surface,  bond  to  secure,  statutes  regarding,  147. 

support,  right  of  as  between  the  different  strata,  146. 

support,  right  of  the  surface  owner  to,  133,  135,  137. 

support,  waiver  by  surface  owner  of  right  of,  147. 

support,  waiver  by  surface  owner  of  right  of,  what  amounts  to, 
147,  148. 

Mining  Claims,  abandonment  of,  what  amounts  to  and  effect  of,  908, 
910,  911. 

MINORS. 
See  Infants. 

MISCONDUCT  OF  COUNSEL 

See  Trial,  1. 

MONOPOLIES. 

See  Contracts,  7,  8;  Corporations,  20-29. 

MORE  OR  LESS. 

See  Vendor  and  Vendee,  15,  16. 

MORTGAGES. 

Deficien<;y  Judgment. 

1.  MORTGAGE    FORECLOSURE. — There    can   be    No    Deficiency 

Judgment   in    a   statutory   foreclosure   where    the    principal    cause   of 
action  fails.     (Wis.)     City  Bank  of  Portage  v.  Plank,  62. 

2.  MORTGAGE  FORECLOSURE — Personal  Judgment. — Where  a 
decree  in  a  creditor's  suit  against  a  fraudulent  grantor  was  not  in- 
tended to  operate  as  a  personal  judgment,  but  only  as  a  determina- 
tion of  the  amount  due  for  the  purpose  of  settling  the  extent  of  the 
liability  of  the  property  involved,  it  does  not  justify  a  personal 
judgment  against  the  grantor  in  a  subsequent  action  to  foreclose  a 
mortgage  on  the  property,  in  which  action  the  plaintiff  in  the  cred- 
itor's suit  files  a  cross-bill  to  enforce  his  claim.  (Or.)  Alexander  y. 
Munroe,  840. 

Redemption  hy  Creditors. 

3.  MORTGAGE  FORECLOSURE — Redemption  by  Creditors. — Sec- 
tion 20  of  chapter  77  of  the  Revised  Statutes,  authorizing  redemption 
by  creditors,  refers  only  to  creditors  having  judgments  or  decrees 
capable  of  enforcement  by  a  sale  of  the  land  to  be  redeemed.  (111.) 
De  Witt  County  Nat.  Bank  v.  Mickelberry,  304. 

4.  MORTGAGE  FORECLOSURE— Redemption  by  Creditors. — The 
language  of  section  20  of  chapter  77  of  the  Revised  Statutes  authoriz- 
ing redemption  by  creditors  requires  the  issue  of  an  execution  and  its 
levy  on  the  premises  desired  to  be  redeemed,  but  under  a  decree  in 
chancery  directing  the  sale  an  execution  is  unnecessary.  (111.)  De 
Witt  County  Nat.  Bank  v.  Mickelberry,  304. 

5.  MORTGAGE  FORECLOSURE— Redemption  by  Creditors. — A 
creditor  whose  judgment  has  become  dormant  so  that  an  execution 
cannot  be  sued  out  cannot  redeem  uuder  section  20  of  chapter  77  of 


Index— Vol.  135.  1179 

the  Eevised  Statutes.  Neither  can  a  creditor  whose  decree  does  not, 
at  the  time,  authorize  a  sale  of  the  premises  sought  to  be  redeemed. 
(111.)     De  Witt  County  Nat.  Bank  v.  Mickelberry,  304. 

6.  MORTGAGE  FORECLOSURE  —  Redemption  by  Creditors. — 
Where  the  decree  in  foreclosure  of  a  first  mortgage  authorizes  the  sale 
of  only  so  much  of  the  premises  as  shall  be  necessary  to  realize  the 
amount  due  the  complainant  and  costs,  and  the  sale  is  had  for  that 
amount,  the  decree  is  satisfied,  and  cannot  be  made  the  basis  for  re- 
demption, under  section  20  of  chapter  77  of  the  Revised  Statutes,  by 
a  second  mortgagee  whose  mortgage  is  found  to  be  a  lien  by  the  de- 
cree. But  he  can  redeem  within  twelve  months  of  the  sale  under  sec- 
tion 18  of  the  statute.  (111.)  De  Witt  County  Nat.  Bank  v.  Mickel- 
berry, 304. 

MUNICIPAL  CORPORATIONS. 

In  General. 

1.  MUNICIPAL  CORPORATION— PoUce  Power.— A  municipality 
has  power  to  adopt,  for  the  protection  of  the  lives  and  property  of 
its  citizens,  only  such  police  measures  as  are  reasonable  and  legal. 
(Ark.)     Lonoke  v.  Chicago  R.  I.  &  Pac.  Ry.  Co.,  200. 

2.  MUNICIPAL  CORPORATION.— Where  Power  to  Legislate  on 
a  given  subject  is  conferred  upon  a  municipal  corporation,  and  the 
details  of  the  legislation  are  not  prescribed  by  the  legislature,  it  is 
implied  that  the  power  will  be  reasonably  exercised.  (111.)  Chicago 
v.  Pittsburgh  etc.  Ry.  Co.,  316. 

3.  MUNICIPAL  CORPORATION  —  Negligence  of  Employes.  — A 
municipal  corporation  is  liable  for  the  negligence  of  employes  in  per- 
forming its  private  or  corporate  duties,  but  not  for  their  negligence 
in  performing  its  governmental  duties.  (Colo.)  City  and  County  of 
Denver  v.  Maurer,  210. 

Safe  Streets — Negligence  in  Use  of  Water  Hose. 

4.  MUNICIPAL  CORPORATION— Duty  to  Maintain  Safe  Streets. 
A  city  is  not  an  insurer  of  the  safety  of  its  streets.  It  performs  itt 
whole  duty  when  it  exercises  reasonable  care  to  keep  them  in  a  rea- 
sonably safe  and  suitable  condition  for  travel,  and  whether  it  has 
exercised  such  care  in  a  particular  case  is  usually  a  question  for  the 
Jury.     (Colo.)     City  and  County  of  Denver  v.  Maurer,  210. 

5.  MUNICIPAL  CORPORATION  —  Negligence  in  Using  Hose  to 
Flush  Sewers. — The  flushing  of  a  storm  sewer  is  not  done  primarily 
in  the  performance  of  a  public  duty  relating  to  the  preservation  of 
health,  but  rather  in  the  discharge  of  the  general  duty  of  caring  for 
streets.  Hence  a  pedestrian  who  trips  over  a  hose  stretched  across 
the  sidewalk  while  in  use  for  that  purpose  has  a  cause  of  action 
against  the  city.     (Colo.)     City  and  County  of  Denver  v.  Maurer,  210. 

6.  MUNICIPAL  CORPORATION  —  Negligence  in  Using  Hose  to 
Flush  Sewers. — In  an  action  by  a  pedestrian,  injured  by  tripping  over 
a  hose  stretched  across  the  sidewalk  while  being  used  to  flush  a  sewer, 
evidence  that  this  method  of  flushing  has  been  employed  for  years 
all  over  the  city  without  accident,  though  admissible  to  show  the  ex- 
ercise of  reasonable  care,  does  not  show,  as  a  matter  of  law,  that  the 
city  was  free  from  negligence.  (Colo.)  City  and  County  of  Denver 
V.  Maurer,  210. 

7.  MUNICIPAL  CORPORATION — Pedestrian  Tripping  Over  Hose. 
A  pedestrian  is  not  bound  at  her  peril  to  keep  her  eyes  fixed  on  the 
sidewalk.  She  has  a  right  to  believe  that  the  walk  is  free  from  ob- 
structions, and  to  act  with  reasonable  prudence  upon  such  belief. 
Whether  or  not  she  is  so  acting  when  she  falls  over  a  hose  stretched 
across  the  walk  while  being  used  to  flush  a  sewer  is  a  question  for 
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the  jury,  where  the  hose  is  the  color  of  the  walk,  and  there  are  many- 
people  passing  to  and  fro,  and  she  is  looking  for  a  street-car.  (Colo.) 
City  and  County  of  Denver  v.  Maurer,  210. 

Defective  Sewers. 

8.  MUNICIPALITY — Unsiiital)le  Sewers — Plan  of  Construction. — 
If  a  municipality,  without  first  having  duly  adopted  a  plan,  constructs 
and  puts  in  operation  an  unsuitable  sewer  system,  it  is  liable  to  a 
private  property  owner  for  damage  caused  proximately  to  his  property 
by  the  insufficiency  without  contributory  negligence  of  such  owner. 
(Wis.)     Hart  v.  Neillsville,  17. 

9.  MUNICIPALITY— Defective  Sewers— Insufficient  Plans.— If  a 
municipality  puts  a  sewer  system  in  operation,  having  first  duly 
adopted  plans  therefor,  and  the  same  is  insufficient  because  of  failure 
to  exercise  ordinary  care  in  executing  such  plans,  it  is  liable  for  in- 
juries proximately  caused  to  private  property,  without  concurrence  of 
contributory  negligence  of  the  owner  thereof.  (Wis.)  Hart  v.  Neills- 
ville, 17. 

10.  MUNICIPALITY — Defective  Sewers — Notice. — In  the  circum- 
stances stated  in  No.  1  and  No.  2,  the  insufficiency  being  inherent  in 
the  plans  or  original  construction,  notice  to  the  city  from  the  begin- 
ning of  the  difficulty,  sufficient  to  charge  it  with  liability,  is  presumed. 
(Wis.)     Hart  v.  Neillsville,  17. 

11.  MUNICIPALITY — Defective  Sewers — Failure  to  Remedy. — If 
a  municipality  is  free  from  actionable  negligence,  respecting  adoption 
of  plans  for  its  sewer  system  and  constructing  and  putting  the  system 
in  operation,  but  the  system  proves  not  to  be  reasonably  suitable, 
and  it  fails  reasonably  to  remedy  the  deficiency  within  a  reasonable 
time  after  having  received  actual,  or  constructive,  notice  thereof,  it 
is  liable  the  same  as  in  case  of  want  of  ordinary  care  inhering  in  the 
installation  of  the  system.     (Wis.)     Hart  v.  Neillsville,  17. 

12.  MUNICIPALITY — Defective  Sewers — Negligence  of  Property- 
Owner. — If  a  property  owner  knows,  actually  or  constructively,  of  a 
deficiency  in  a  municipal  sewer  system  rendering  it  dangerous  to  con- 
nect his  property  therewith  by  a  drain  with  an  open  end  in  his  base- 
ment, yet  he  does  so,  he  is  guilty  of  contributory  negligence  precluding 
him  from  recovering  for  an  injury  to  such  property,  proximately 
caused  or  aided  by  such  circumstance.  (Wis.)  Hart  v.  Neillsville, 
17. 

13.  MUNICIPALITY — Defective  Sewers — Negligence  of  Property 
Owner. — If  a  person  connects  the  basement  of  his  dwelling-house  with 
a  main  sewer  in  front  thereof,  by  a  drain,  leaving  the  basement  end 
open,  and  he  thereafter  perceives  that  it  is  dangerous  to  his  property, 
he  cannot  recover  damages  from  the  municipality  for  injury  thus 
caused  to  such  property,  which  ordinary  care  on  his  part,  after  dis- 
covering the  danger,  would  have  prevented.  (Wis.)  Hart  v,  Neills- 
ville, 17. 

14.  MUNICIPALITY — Defective  Sewers — Negligence  of  Property 
Owner. — If  all  the  conditions  exist  rendering  a  municipality  liable  to 
a  property  owner  because  of  sewage  passing  from  a  public  main 
sewer  to  and  into  his  dwelling-house  basement  by  way  of  a  drain-pipe 
connection  between  such  main  and  such  basement,  unless  the  inflow  is 
permitted  by  a  defect  in  the  drain  for  which  the  property  owner  is 
wholly  or  partially  responsible,  the  burden  of  proof  is  on  the  defend- 
ant to  show  want  of  ordinary  care  of  such  owner.  (Wis.)  Hart  v. 
Neillsville,   17. 

15.  MUNICIPALITY — Defective  Sewers — Negligence  of  Property 
Owner. — In  the  circumstances  stated  in  No.  7,  and  it  appearing  that 
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damage  was  caused  by  back  flow  of  sewage  from  the  drain,  caused  by 
insufficiency  of  the  sewer  system,  such  sewage  reaching  the  basement 
through  a  defect  in  the  drain,  as  apparently  attributable  to  want  of 
ordinary  care  of  the  property  owner  as  attributable  to  actionable  in- 
sufficiency of  the  sewer  system,  the  former  cannot  recover.  (Wis.) 
Hart  V.  Neillsville,  17. 

16.  MUNICIPALITY — Defective  Sewers — Evidence  of  Damages. — 
In  an  action  for  damages  upon  the  ground  of  an  injury  having  been 
produced  by  want  of  ordinary  care  on  the  part  of  the  defendant,  it 
is  incumbent  on  the  plaintiff  to  show,  by  evidence,  with  reasonable 
distinctness,  how  and  why  the  damages  occurred.  (Wis.)  Hart  v. 
Neillsville,  17. 

17.  MUNICIPALITY — Defective  Sewers — ^Evidence  of  Negligence. 
In  the  circumstances  stated  in  No.  9,  if  whether  the  real  cause  of  the 
injury  was  a  condition  negligently  created  by  plaintiff,  without  which 
the  injury  would  not  have  occurred  notwithstanding  the  negligence  of 
the  defendant,  or  was  the  latter  negligence,  rests  wholly  in  conjecture, 
he  cannot  recover.     (Wis.)     Hart  v.  Neillsville,  17. 

Elevated  Eaihvays. 

18.  MUNICIPAL  CORPORATION— Elevation  of  Railroad  Tracks. 
Provisions  in  an  ordinance  which  grants  a  railway  company  the  right 
to  lay  tracks,  that  it  shall  be  subject  to  general  ordinances  concern- 
ing railroads,  have  no  relation  to  the  subject  of  elevation  of  tracks. 
(111.)     Chicago  V.  Pittsburgh   etc.  Ey.,  316. 

19.  MUNICIPAL  CORPORATION— Elevation  of  Railroad  Tracks. 
A  railway  company  is  not  bound  to  elevate  its  tracks  in  a  city  merely 
because  the  municipality  has  power  to  compel  the  elevation  if  it  shall 
see  tit  to  exercise  it.     (111.)     Chicago  v.  Pittsburgh  etc.  Ey.,  316. 

20.  MUNICIPAL  CORPORATION— Elevation  of  Railroad  Tracks. 
Although  a  city  may  be  invested  with  authority  under  its  general 
police  power  to  require  railway  companies  to  elevate  their  tracks,  an 
ordinance  passed  for  that  purpose  must  be  reasonable,  or  it  will  be 
pronounced  invalid.     (111.)     Chicago  v.  Pittsburgh    etc.  Ey.  316. 

21.  MUNICIPAL  CORPORATION— Requiring  Railroad  to  Remove 
Viaducts  and  Elevate  Tracks. — A  city  cannot,  under  its  general  police 
power,  pass  an  ordinance  requiring  a  railway  company  to  remove  via- 
ducts which  it  has  constructed  and  elevate  its  tracks,  where  there  is 
no  proper  or  natural  connection  between  such  a  change  and  the  public 
safety,  welfare  or  convenience.  (HI.)  Chicago  v.  Pittsburgh  etc. 
Ey.,  316. 

22.  IVIUNICIPAL  CORPORATION — Requiring  Railroad  to  Remove 
Viaducts  and  Elevate  Tracks. — Where  a  railway  company  has  built 
viaducts  in  pursuance  of  an  ordinance,  and  they  secure  the  public 
safety,  a  subsequent  ordinance  requiring  the  company  to  remove  the 
viaducts  and  elevate  Its  tracks  against  its  will  is  unreasonable,  and 
not  a  legitimate  exercise  of  the  police  power.  (HI.)  Chicago  v. 
Pittsburgh   etc.  Ey.,  316. 

23.  MUNICIPAL  CORPORATION— Contract  With  Railway  to  Re- 
move Viaducts  and  Elevate  Tracks. — Where  a  city,  in  an  ordinance 
authorizing  a  railway  company  to  lay  tracks,  required  it  to  construct 
viaducts  at  certain  places  and  provided  for  the  construction  of  othera 
in  the  future,  a  subsequent  ordinance  whereby  the  city  agrees  to  re- 
lease the  railway  company  from  liability  to  property  owners  for 
damages  growing  out  of  the  construction  of  the  viaducts,  if  the  com- 
pany will  remove  the  viaducts,  elevate  its  tracks,  and  do  other  things 
which  it  cannot  be  compelled  to  do,  is  valid.  As  a  contract,  it  is  not 
without  consideration;  and  whUe  it  may  promote  the  public  couve- 
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nience  and  advantage,  it  is  not  a  mere  exercise  of  the  police  power. 
(111.)     Chicago  V.  Pittsburgh    etc.  By.  316. 

24.  MUNICIPAL  CORPORATION— Contract  With  Railway  to  Re- 
move Viaducts  and  Elevate  Tracks, — A  contract  by  a  city  to  release 
a  railway  company  from  its  liability  to  property  owners  growing  out 
of  its  construction  of  viaducts,  if  the  company  will  remove  the  via- 
ducts, elevate  its  tracks,  and  do  other  things  which  it  cannot  be  com- 
pelled to  do,  does  not  violate  the  rule  that  a  municipal  corporation 
cannot  make  donations  to  individuals  or  corporations.  (lU.) 
Chicago  V.  Pittsburgh  etc.  Ry.,  316. 

25.  MUNICIPAL  CORPORATION— Estoppel  to  Question  Ordi- 
nance.— Where  a  city  enacted  an  ordinance  whereby  it  agreed  with  a 
railway  company  that  it  would  release  the  company  from  liability  to 
property  owners  for  damages  from  viaducts  which  it  had  built  in  pur- 
suance of  a  prior  ordinance,  if  the  company  would  remove  these  via- 
ducts, elevate  its  tracks,  and  do  other  things  which  it  could  not  be 
compelled  to  do,  the  city  cannot  repudiate  its  obligation  under  this 
contract,  after  the  railway  company  has  acted  at  great  expense,  on 
the  ground  that  the  ordinance  was  not  published  as  required  by  law. 
(111.)     Chicago  V.  Pittsburgh    etc.  Ey.,  316. 

MURDER. 

See  Homicide. 

NATURALIZATION. 

See  Clerk  of  Court. 

NEGLIGENCE. 
In  General. 

1.  NEGLIGENCE  is  a  Failure  to  Do  What  a  Reasonable  and  pru- 
dent person  would  ordinarily  have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person  under  the  existing  circum- 
stances would  not  have  done.  (Mont.)  Flaherty  v.  Butte  Elec.  Ry. 
Co.,  630. 

2.  INFANT. — The  Negligence  of  a  Parent  cannot  be  Imputed  to  a 
child  so  as  to  bar  an  action  in  its  behalf  for  personal  injuries. 
(Mont.)     Flaherty  v.  Butte  Elec.  Ey.  Co.,  630. 

3.  NEGLIGENCE — Duty  to  Preserve  Another's  Property. — The 
law  imposes  no  duty  on  one  man  to  aid  another  in  the  preservation 
of  the  lattcr's  property,  but  only  the  duty  not  to  injure  another's 
property  in  the  use  of  his  own.  (Ala.)  Louisville  &  Nashville  R.  E. 
Co.  V.  Scruggs,  114. 

4.  NEGLIGENCE  —  Conflagration  —  Railway  Train  Obstructing 
Firemen. — Where  a  railroad  company,  in  the  orderly  course  of  its  busi- 
ness moves  a  train  to  a  point  near  the  dispatcher's  office,  and  there 
stops  between  a  burning  building  and  the  nearest  convenient  hydrant, 
without  knowing  that  firemen  iiitend  to  run  a  hose  from  the  hydrant 
across  the  track  to  extinguish  the  flames,  and  immediately  moves  the 
train  on  its  way  after  the  conductor  receives  his  clearance  card  from 
the  dispatcher,  it  is  not  liable  to  the  owner  of  the  building  for  ob- 
structing the  firemen  in  their  work  of  subduing  the  flames.  (Ala.) 
Louisville  &  Nashville  R.  R.  Co.  v.  Scruggs,  114. 

5.  NEGLIGENCE — Question  for  Jury. — Whore  there  is  any  rea- 
sonable doubt  as  to  the  inference  to  be  drawn  from  the  facts,  the 
question  of  negligence  and  of  contributory  negligence  should  be  sub- 
mitted to  the  jury.  (Colo.)  City  and  County  of  Denver  v.  Maurer, 
210. 
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Presumption  in  Case  of  Children. 

6.  NEGLIGENCE — Presumption  in  Case  of  Children. — The  ques- 
tion of  contributory  negligence  on  the  part  of  a  boy  eight  years 
old  in  playing  near  a  leaky  valve  in  a  gas-pipe,  where  he  is  injured 
by  another  boy  throwing  a  match  which  causes  an  explosion,  is  for 
the  jury,  although  the  boy  had  been  warned  by  his  parents  to  keep 
away  from  the  place.  (Ky.)  United  States  Natural  Gas  Co.  v. 
Ilicks,  407. 

7.  NEGLIGENCE — Presumption  in  Case  of  Children. — At  the  age 
of  fourteen  years  a  child  is  presumed  to  know  right  from  wrong  and 
to  be  responsible  for  his  acts.  But  between  fourteen  and  seven  years 
of  age  the  presumption  is  with  him,  and  to  make  him  responsible 
there  must  be  evidence  that  he  has  sufficient  intelligence  and  dis- 
cretion to  realize  what  will  be  the  result  of  his  acts.  Hence  in  the 
latter  case  it  is  always  proper  to  submit  the  question  of  contributory 
negligence  to  the  jury.  (Ky.)  United  States  Natural  Gas  Co.  v. 
Hieks,  407. 

Contributory  Negligence. 

8.  CONTRIBUTORY  NEGLIGENCE— When  Imputed  as  Matter  of 

Law. — Contributory  negligence  will  not  in  all  cases  be  imputed  as  a 
matter  of  law  to  a  person  who  receives  an  injury  from  a  danger, 
simply  from  the  fact  that  he  might  have  seen,  for  the  nature  of  his 
duties,  or  the  surrounding  circumstances,  may  be  such  as  to  distract 
his  attention  to  other  objects.  (Or.)  Gentzkow  v.  Portland  Ry.  Co., 
821. 

9.  CONTRIBUTORY  NEGLIGENCE— When  a  Question  of  Law.— 
When  the  defense  of  contributory  negligence  is  urged  as  a  ground 
for  a  nonsuit  or  a  verdict  for  the  defendant,  it  must  appear  that 
reasonable  men,  acting  as  triers  of  the  facts,  would  find,  without 
any  reasonable  probability  of  differing  in  their  views,  either  that  the 
plaintiff  knew  and  appreciated  the  danger,  or  that  ordinarily  prudent 
men  under  the  same  circumstances  would  readily  acquire  such  knowl- 
edge and  appreciation.     (Or.)     Gentzkow  v.  Portland  Ry.  Co.,  S21. 

10.  CONTRIBUTORY  NEGLIGENCE.— The  Burden  of  Proving 
Contributory  Negligence  is  upon  the  defendant,  and  the  plaintiff  is 
not  required  to  show  that  he  was  free  from  negligence.  (Or.) 
Gentzkow  v.   Portland   Ey.   Co.,   821. 

11.  CONTRIBUTORY  NEGLIGENCE— When  Defeats  Recovery.— 
When  it  appears  from  the  evidence  offered  to  establish  the  defend- 
ant's negligence  that  the  plaintiff  was  also  guilty  of  negligence  with- 
out which  the  injury  would  not  have  occurred,  sucli  proof  defeats  his 
recovery.     (Or.)     Gentzkow  v.  Portland  Ry.  Co.,  821. 

12.  NEGLIGENCE. — An  Open  Visible  Risk  is  Such  a  One  as 
would  in  an  instant  appeal  to  the  senses  of  an  intelligent  person.  It 
is  one  so  patent  that  it  would  be  instantly  recognized  by  a  person 
familiar  with  the  business.  (Or.)  Gentzkow  v.  Portland  Rv.  Co., 
821. 

13.  NEGLIGENCE. — The  Doctrine  of  Assumption  of  Risk,  as  dis- 
tinguished from  contributory  negligence,  does  not  apply  where  no 
contractual  relation  exists  between  the  defendant  and  the  plaintiff, 
unless  the  plaintiff  knows  and  appreciates  the  danger  and  volun- 
tarilv  puts  himself  in  the  way  of  it.  (Or.)  Gentzkow  v.  Portland 
Ry.  Co.,  &21. 

Pleading — Variance. 

14.  NEGLIGENCE — Effect    of    Specific    Allegations.— Where    the 

comjijaint  in  negligence  cases,  other  than  those  arising  between  carrier 
and  passenger,  sets  forth  general  allegations  of  negligence,  and  fol- 
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lows  them  with  a  statement  of  specific  acts  of  negligence,  the  plaintiff 
will  be  confined  in  bis  proof  to  the  acts  specifically  pleaded.  (Mont.). 
Flaherty  v.  Butte  Elec.  Ey.  Co.,  630. 

15.  InTEGLIGENCE — Specific  Allegations — ^Variance. — Where  a  com- 
plaint against  an  electric  railway  company  for  running  over  the  plain- 
tiff charges  negligence  in  general  terms,  and  then  specifically  alleges 
that  had  the  motorman  shut  off  the  current  or  applied  the  brakes, 
either  of  which  he  could  have  done,  the  plaintiff  would  not  have  been 
injured,  but  the  only  proof  offered  of  negligence  was  a  failure  on 
the  part  of  the  motorman  to  keep  a  lookout,  the  variance  is  fatal. 
(Mont.)     Flaherty  v.  Butte  Elec.  Ry.  Co.,  630. 

See  Automobiles;  Electricity;  Gas  Companies;  Highways;  Master  and 
Servant;  Municipal  Corporations;  Railroads. 

NEGOTIABLE    INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

1.  NEW  TRIAL. — A  -Judge  is  not  Required  to  Grant  a  new  trial 

because  his  opinion  upon  the  facts  differs  from  that  of  the  jury  as 
expressed  in  the  verdict.  (Wash.)  Kincaid  v.  Walla  Walla  Valley 
Traction  Co.,  982. 

2.  NEW  TRIAL — Affidavit — Bill  of  Exceptions. — Under  section 
6795  of  the  Revised  Codes,  a  motion  for  a  new  trial  on  the  ground  of 
misconduct  of  counsel  can  be  made  either  upon  affidavit  or  bill  of  ex- 
ceptions or  both.     (Mont.)     Bliss  v.  Wolcott,  636. 

3.  NEW  TRIAL — Newly  Discovered  Evidence. — For  a  Court  to 
Refuse  a  new  trial  on  the  ground  of  newly  discovered  evidence  addi- 
tional to  that  produced  on  the  trial  is  not  an  abuse  of  discretion. 
(_Wis.)     Lfemke  v.  Hage,  1066. 

4.  NEW  TRIAL — Newly  Discovered  Evidence. — A  new  trial  for 
newly  discovered  evidence  may  be  denied  when  such  evidence  is 
merely  cumulative  or  fails  to  meet  the  issue.  (Wash.)  Kincaid  v. 
Walla  Walla  Valley  Traction  Co.,  982. 

5.  NEW  TRIAL  —  Newly  Discovered  Evidence  —  Diligence.  —  A 
new  trial  on  the  ground  of  newly  discovered  evidence  will  be  denied 
in  case  of  a  lack  of  diligence  in  procuring  it  on  the  trial.  (Wash.) 
Kincaid  v.  Walla  Walla  Valley  Traction  Co.,  982. 

Note. 

New  Trial,  in  criminal  cases,  effect  of,  76. 

in  criminal  cases,  effect  of  where  the  defendant  was  convicted  of 

a  higher  degree  of  the  offense  charged,  76,  77. 
in  criminal  cases,  implied  power  of  the  courts  to   grant,  77. 
in  criminal  cases  is  generally  authorized  by  statute,  76. 
in  criminal  cases  where    there    has    been    a    conviction    on   some 
only  of  the  counts  of  the  indictment,  78. 

NONRESIDENTS. 
See  Attachment,  5,  6;  Grarndshment,  1-3. 

NUISANCE. 

1.  NUISANCE. — ^A  Municipal  Corporation  cannot  Declare  that  a 
nuisance  which  is  not  such  in  fact.  (Ark.)  Lonoke  v.  Chicago  R. 
I.  &  Tac.  Ry.  Co.,  200. 

2.  NUISANCE. — A  Municipality  may  Proceed  in  Equity  in  behalf 
of  the  people  for  the  abatement  of  a  public  nuisance,  without  an  en- 
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abling  ordinance.  (Ark.)  Lonoke  v.  Chicago  R.  I.  &  Pac.  Ry.  Co., 
200. 

3.  NUISANCE.— A   Public   Nuisance  is   That   Which   Affects   the 

people  and  is  a  violation  of  a  public  right,  either  by  a  direct  encroach- 
ment upon  public  property,  or  by  doing  some  act  which  tends  to  a 
common  injury,  or  by  omitting  that  which  is  the  duty  of  a  person  to 
do.     (Ark.)     Lonoke  v.  Chicago  R.  I.  &  Pac.  Ry.  Co.,  200. 

4.  NUISANCE. — An  Act  Done  or  a  Structure  Erected  may  be  a 
nuisance  per  se,  or  the  act  or  use  of  the  property  may  become  a  nui- 
sance by  reason  of  the  circumstances,  location  or  surroundings.  In 
the  first  case  the  thing  is  a  nuisance  as  a  matter  of  law;  in  the  other, 
it  must  be  proved  by  evidence  to  be  such  under  the  law.  (Ark.) 
Lonoke  v.  Chicago  R.  I.  &  Pne.  Ry.  Co.,  200. 

5.  NUISANCE — Railroad  Tracks  and  Buildings. — The  tracks,  cars 
and  depot  of  a  railway  in  the  business  portion  of  a  town  are  not  a 
nuisance  per  se,  but  they  may  become  such  through  the  manner  of 
their  use  or  maintenance.  (Ark.)  Lonoke  v.  Chicago  R.  I.  &  Pac. 
By.  Co.,  200. 

6.  NUISANCE — Burden  of  Proof  to  Establish. — Where  a  thing 
complained  of  is  not  a  nuisance  per  se,  the  burden  is  upon  the  com- 
plaining party  to  show  that  it  is  a  nuisance  in  fact.  (Ark.)  Lonoke 
V.  Chicago  R.  L  &  Pac.  Ry.  Co.,  200. 

7.  NUISANCE. — To  Authorize  an  Injunction  Against  or  an  abate- 
ment of  things  alleged  to  be  a  nuisance,  the  evidence  that  they  are 
such  should  be  clear  and  satisfactory.  (Ark.)  Lonoke  v.  Chicago 
R.  I.  &  Pac.  Ry.  Co.,  200. 

8.  NUISANCE — Review  of  Evidence  on  Appeal. — The  finding  of 
the  chancellor  that  acts  complained  of  do  not  constitute  a  nuisance, 
if  not  against  the  preponderance  of  testimony,  will  not  be  disturbed 
on  appeal.     (Ark.)     Lonoke  v.  Chicago  R.  I.  &  Pac.  Ry.  Co.,  200. 

See  Limitation  of  Actions,  5,  6. 

OFFICERS. 

Besignatwn. 

1.  OFFICERS — Acceptance    or    Withdrawal    of    Beslgnatlon. — A 

contingent  or  prospective  resignation  of  a  public  oflfice  may  be  with- 
drawn at  any  time  before  it  is  accepted,  but  an  unconditional  resigna- 
tion takes  effect  immediately  without  the  necessity  of  an  acceptance. 
(Ala.)     State  v.  Fowler,  91. 

2.  OFFICERS — Acceptance  or  Withdrawal  of  Resignation. — If  the 
clerk  of  a  court  resigns  his  office  to  become  effective  only  upon  ac- 
ceptance by  the  judge,  and  the  judge  accepts  the  resignation  to  take 
effect  upon  a  future  day,  the  clerk  may  withdraw  his  resignation  be- 
fore the  arrival  of  the  day  so  fixed.     (Ala.)     State  v.  Powler,  91. 

Bemoval. 

3.  OFFICERS — Statutes  Authorizing  the  Bemoval  of  municipal 
officers  are  founded  upon  the  common-law  doctrine  of  amotion.  In 
a  sense  they  are  but  declaratory  of  this  doctrine.  (Mo.)  State  r. 
Bright,  552. 

4.  OFFICERS — Body  Removing  Officers  is  not  Judicial. — A  mayor 
and  city  council,  sitting  as  a  court  of  impeachment  to  try  charges 
looking  toward  the  removal  of  a  marshal  for  misconduct,  is  not  a 
judicial  but  an  administrative  body.     (Mo.)     State  v.  Bright,  552. 

5.  OFFICERS — Removal — ^Review  by  Courts. — While  the  action 
of  a  mayor  and  city  council,  sitting  as  a  court  of  impeachment  to 
remove  a  marshal  from  office,  cannot  be  restrained  by  prohibition,  it 

Am.  St.  Rep.,  Vol.  135—75 
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may  be  reviewed  on  certiorari,  and  perhaps  in  other  ways.     (Mo.) 
State  V.  Bright,  552. 

6.  OFFICER. — A  Statute  Which  Legislates  an  Officer  Out  of  Office 

in  the  middle  of  his  term,  and  devolves  his   duties  and   emoluments 
upon  another,  is  unconstitutional.     (Tenn.)     Acklen  v.  Thompson,  851. 

7.  OFFICIiBS — Proceedings  by  Board  to  Remove, — The  board  of 
commissioners  of  public  safety,  in  passing  upon  charges  preferred 
against  a  police  officer,  does  not  constitute  a  court,  and  its  proceedings 
are  not  controlled  by  the  same  degree  of  formality  requisite  upon  the 
charge  of  a  criminal  offense.  (Conn.)  McNiff  v.  City  of  Waterbury, 
247. 

8.  OFFICERS — Removal  for  Cause. — Charter  Authority  to  the 
board  of  commissioners  of  public  safety  to  remove  an  officer  for  cause 
implies  a  reasonable,  not  a  frivolous  or  incompetent,  ground  of  re- 
moval. Eemoval  for  cause  repels  the  idea  of  removal  at  pleasure. 
(Conn.)     McNiff  v.  City  of  Waterbury,  247. 

9.  OFFICERS — Removal  for  Cause. — ^Where  a  City  Charter  gives 
the  board  of  commissioners  of  public  safety  authority  to  remove  an 
officer  for  cause,  the  sufficiency  of  the  cause  is  for  the  board  to  decide, 
but  whether  a  cause  assigned  constitutes  of  itself,  as  matter  of  law, 
ground  for  removal,  is  a  question  reviewable  by  the  supreme  court. 
(Conn.)     McNiff  v.  City  of  Waterbury,  247. 

10.  OFFICERS — Removal  for  Misapplication  of  Funds. — Collecting 
funds  and  failing  to  account  therefor  is  ground  for  removing  an 
officer  of  the  police  department.  (Conn.)  McNiff  v.  City  of  Water- 
bury, 247. 

11.  OFFICERS — ^Removal — Specifying  Charges. — A  charge  against 
a  police  officer  that  he  has  collected  funds  for  a  designated  benefit 
society  and  failed  to  account  therefor  is  sufficiently  specific  to  ap- 
prise him  of  the  offense  he  is  called  upon  to  answer.  (Conn.)  Mc- 
Niff V.  City  of  Waterbury,  247. 

See  Prohibition,  Writ  of. 
Note. 
Removal  for  Cause,  abuse  of  power  of,  260,  261. 

by  abolishing  a  constitutional  office,  259. 

cause  cannot  be  political  bias  or  personal  dislike,  252. 

cause  means  legal  cause,  252. 

cause  must  relate  to  and  affect  the  administration  of  the  office, 
252. 

cause,  preference  for  another  is  not,  254. 

cause,  removal  for  implies  unfitness  for  office,  253. 

cause,  sufficiency  of  where  the  statutes  are  silent,  252. 

cause,  what  is,  is  a  question  of  law,  257,  258. 

cause,  what  is,  within  the  meaning  of  the  law  relating  to,  251, 
252. 

certiorari  to  review,  258. 

collecting  and  failing  to  account  for  funds,  258. 

difference  between  and  arbitrary  removal,  253. 

falseness  of  reason  given  for,  how  may  be  shown,  261. 

implied  power  of,  254,  255. 

inherent  power  of,  255,  256. 

injunction  to  prevent,  258. 

is  a  substantial  limitation  upon  the  general  power  of  removal,  253, 

mandamus  to  prevent,  261. 

means  reasonable  cause,  254. 

merits  of  may  be  questioned  in  the  courts,  262. 

method  of  exercise  of  power  of,  256.  ^ 

notice  and  hearing  essential  to,  256. 

notice  of  proceedings  for,  form   of,  257. 

notice  of  proceedings  for,  waiver  of,  what  amounts  to,  256,  257. 
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Removal  for  Cause,  oflScers  of  a  municipality  who  may  exercise  the 

power  of,  225. 
of  a  municipal  or  corporate  officer,  255,  256. 
power  of  is  not  absolute  or  discretionary,  261, 
procedure  for  after  notice  of  the  charges,  257. 
proceeding  for  is  judicial  in  character,  260. 
procedure  for  must  be  strictly  pursued,  256. 
prohibition  to  review,  260. 

quo  warranto  to  question  sufficiency  of  cause  of,  259. 
remedies  for  wrongfal,  258,  259. 

PARENT  AND  OHIUJ. 

1.  PARENT  AND  CHILD — Action  for  Injuries  to  Minor. — ^In  an 

action  for  personal  injuries  to  his  minor  child  a  parent  may  recover 
for  the  loss  of  the  child's  services  and  for  incidental  expenses  in- 
curred in  caring  for  the  child.  (Ala.)  Birmingham  Ry.  L.  &  P.  Co. 
V.  Baker,  118. 

2.  PARENT  AND  CHILD — Action  for  Injuries  to  Minor. — In  an 
action  by  a  parent  for  personal  injuries  to  his  minor  child,  the  loss 
of  the  child's  society  cannot  be  considered  in  estimating  the  dam- 
ages.    (Ala.)     Birmingham  Ry.  L.  &  P.  Co.  v.  Baker,  118. 

See  Infants;  Negligence,  2. 

PARI    DELICTO. 

See  Maxims,  2. 

PAROL   AGREEMENT. 

See  Evidence,  8. 

PARTNERSHIP. 

1.  PARTNER — ^Right  to  Acquire  Interest  Adverse  to  Firm. — 
Where  a  partner  buys  a  claim  against  or  acquires  property  belonging 
to  the  firm,  he  acquires  it  for  the  benefit  of  the  partnership,  and  can 
assert  it  only  for  the  amount  which  it  actually  costs  him.  (Va.) 
Miller  v.  Ferguson,  934. 

2.  PARTNER — Right  to  Purchase  Judgment  Against  Copartner. 
The  purchase  by  a  partner  with  his  own  means  of  an  individual  judg- 
ment against  his  copartner,  which  has  no  connection  with  the  partner- 
ship and  is  made  at  a  time  when  no  profits  have  accrued,  is  outside 
the  scope  of  the  firm  business  and  not  forbidden  by  law.  (Va.) 
Miller  v.  Ferguson,  934. 

3.  JUDGMENT — Taking  in  Name  of  Partnership. — A  judgment 
taken  in  the  name  of  a  partnership,  instead  of  in  the  name  of  the  in- 
dividuals composing  the  firm,  no  objection  being  made  thereto,  is  valid, 
and  will  sustain  execution.  (Ark.)  Spaulding  Mfg.  Co.  v.  Grodbold, 
168. 

4.  PARTNERSHIP. — ^A  Conveyance  to  a  Partnership  by  its  firm 
name,  the  deed  not  including  the  names  of  any  of  the  partners,  does 
not  vest  in  it  any  legal  title,  because  the  partnership  is  not  recognized 
in  law  as  a  person.  But  this  rule  does  not  necessarily  obtain  in  equity. 
(Ark.)     Spaulding  Mfg.  Co.  v.  Godbold,  168. 

5.  PARTNERSHIP  FUNDS— Expenditure  for  Benefit  of  Wife.— 
Where  a  partner  uses  firm  funds  to  pay  for  and  improve  property  for 
the  benefit  of  his  wife,  the  property  becomes  impressed  with  a  lien 
in  favor  of  the  partnership,  especially  if  its  assets  are  insufficient  to 
pay  its  debts  after  the  decease  of  such  partner.  (Va.)  Brown  v, 
Orr,  912. 

6.  PARTNERSHIP. — A  Transfer  from  One  Partner  to  His  Co- 
partner of  all  his  interest  in  the  "stock,  fixtures  and-  accounts"  in  a 
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going  retail  business  does  not  include  an  unsuspected  liability  to  the 
firm  of  an  employe  who  has  embezzled  its  property  or  money,  nor  con- 
vey any  interest  in  what  is  subsequently  recovered  from  the  em- 
bezzler, whether  considered  as  reimbursement,  damages,  or  as  a  price 
of  immunity  from  prosecution.     (Wis.)     Hubbard  v.  Ferry,  27. 

7.  PARTNERSHIP — Accounting. — ^Where  the  Active  Partner  in  a 
firm  has  taken  a  transfer  from  his  copartner  of  all  his  interest  in  the 
"stock,  fixtures  and  accounts,"  and  afterward  has  collected  funds 
embezzled  from  the  business  by  one  employed  therein  both  before  and 
after  the  transfer,  he  has  the  burden  to  show  which  part  of  such 
funds  belongs  to  him  individually  and  which  part  belongs  to  him 
jointly  with  his  former  partner.     (Wis.)     Hubbard  v.  Ferry,  27. 

8.  PARTNERSHIP — Accounting. — Where  One  Partner  has  Trans- 
ferred his  interest  in  all  the  "stock,  fixtures  and  accounts"  to  his  co- 
partner, and  subsequently  an  employe  admits  to  both  parties  that  he 
has  made  embezzlements  both  before  and  after  the  transfer,  such 
admissions,  if  not  evidence  of  the  fact  of  embezzlement,  tend  to  show 
that  a  settlement  afterward  made  by  him  with  the  continuing  partner 
was  on  the  basis  of  the  embezzlements  extending  over  the  whole 
period  of  employment,  and  that  the  amount  collected  belongs  in  part 
to  the  firm.     (Wis.)     Hubbard  v.  Ferry,  27. 

PAYMENT. 
PAYMENT — Presumption  from  Lapse  of  Time. — The  presump- 
tion of  payment  of  a  debt  from  the  lapse  of  twenty  years  without 
recognition  by  the  debtor  of  his  liability  is  conclusive,  and  is  not 
interrupted  by  his  absence  from  the  state  or  the  ignorance  of  his 
creditor  of  his  whereabouts  and  of  any  property  subject  to  the  debt. 
(Ala.)     Eoach  v.  Cox,  107. 

PHOTOGRAPH. 

See   Libel   and   Slander;    Privacy,   Bight   of. 

PICTURES. 

See   Libel   and   Slander;    Privacy,   Eight   of. 

PLEADING. 
In  General. 

1.  PLEADING — Liberal  Interpretation  to  Sustain  Complaint. — ^If, 
by  a  liberal  interpretation  of  the  averment  in  a  complaint,  a  good 
cause  of  action  can  be  gleaned  therefrom,  a  demurrer  thereto  should 
be  overruled.     (Wis.)     Darlington  v.  J.  L.  Gates  Land  Co.,  1070. 

2.  PLEADINGS — Liberal  Construction  After  Judgment. — After 
verdict  or  judgment,  pleadings  are  liberally  construed  to  sustain  the 
judgment.     (Ky.)     Winstead  v.  Hicks,  446. 

3.  PLEADINGS — Strict  Construction  Before  Judgment. — On  de- 
murrer and  before  judgment,  pleadings  are  strictly  construed  against 
th«  pleader.     (Ky.)     Winstead  v.  Hicks,  446. 

4.  PLEADINGS — ^When  Cured  by  Judgment. — Any  formal  defect 
in  pleadings  is  deemed  cured  by  the  verdict  or  judgment.  (Ky.) 
Winstead  v.  Hicks,  446. 

5.  PLEADING — Uncertainty  of  Allegations  in  Complaint. — An 
allegation  in  a  complaint  that  timber  was  cut  and  removed  during 
a  certain  month,  but  not  prior  to  the  15th,  may  be  construed  as  alleg- 
ing, though  in  a  vague  and  indefinite  manner,  that  the  timber  was 
being  cut  and  removed  on  the  25th  of  the  month,  the  date  of  the  de- 
livery of  the  deed  to  the  land.  And  the  uncertainty  of  averment 
should  be  remedied  by  motion  to  make  more  certain.     It  does  not 


Index— Vol.  135.  1189 

render  the  complaint  demurrable.  (Wis.)  Darlington  v.  J.  L.  Gates 
Land  Co.,  1070. 

Duplicity. 

6.  PLEADING. — The  Term  "Duplicity,"  Used    in    Code    Practice, 

has  been  given  a  somewhat  enlarged  meaning,  but  it  still  includes  all 
that  was  comprehended  by  the  definition  at  common  law.  (Mont.) 
Schw'indt  v.  Lane  Potter  Lumber  Co.,  639. 

7.  PLEADING-  —  Duplicity.  —  A  Complaint  is  Demurrable  for  du- 
plicity if  it  indicates  that  the  plaintiff  has  but  a  single  demand,  and 
yet  suggests  three  theories  of  the  defendant's  liability,  namely,  as 
original  debtor,  as  grantor,  or  as  tort-feasor.  (Mont.)  Schwindt  v. 
Lane  Potter  Lumber  Co.,  639. 

Demurrer,  Answer,  and  Beturn. 

8.  PLEADING — Return,  Answer,  and  Demurrer. — A  return  is  in 
the  nature  of  an  ansTver,  and  a  demurrer  and  answer  cannot  both 
stand  at  the  same  time  where  they  both  cover  the  entire  case. 
(Mo.)     State  v.  Bright,  552. 

9.  PLEADING. — If  a  Party  Demurs  and  Afterward  Answers,  he 
is  deemed  to  have  withdrawn,  waived,  or  abandoned  his  demurrer. 
(Mo.)     State  v.  Bright,  552. 

10.  PLEADING. — If  a  Party  has  Answered  and  Afterward  Demurs, 
he  should  be  deemed  as  having  withdrawn,  waived,  or  abandoned 
his  answer.     (Mo.)     State  v.  Bright,  552. 

11.  PLEADING — Motion  to  Strike  Plea. — After  issue  has  been 
joined,  a  motion  to  strike  the  plea  is  properly  overruled.  (Ala.) 
Bynum  v.  Gay,  121. 

12.  COMPLAINT — When  not  Subject  to  General  Demurrer. — If  a 
complaint  discloses  that  the  plaintiff  is  entitled  to  any  relief  wliat- 
ever,  a  general  demurrer  to  it  cannot  be  sustained.  (Mont.)  Baker 
V.  Butte  Water  Co.,  642. 

13.  PLEADING — Allegations  Admitted  by  Demurrer. — For  the 
purposes  of  a  demurrer,  all  allegations,  not  absurd  or  impossible,  of 
substantive  fact  well  pleaded,  are  taken  as  true,  except  those  an- 
nouncing mere  concjusions  of  law  or  the  pleader's  construction  of  a 
written  instrument  lying  at  the  root  of  his  cause  of  action  and  set 
forth  in  the  bill.     (Mo.)     Meek  v.  Hurst.  531. 

See  Evidence,  6,  7;  Limitation  of  Actions,  12-14. 

PLEDGE. 
PLEDGE — Delivery  of  Securities  by  Pledgor  Bank. — Where  a 
bank,  to  secure  "mortgage  certificates  of  deposit"  issued  to  depositors, 
sets  aside  securities  in  its  own  box,  a  valid  lien  is  not  created  on 
such  securities  to  the  prejudice  of  other  creditors,  under  the  rule  that 
a  pledge  can  be  created  only  by  actual  or  symbolic  delivery  of  the 
property  to  the  pledgee;  and  although  the  arrangement  is  valid  as 
between  the  bank  and  the  depositors,  it  is  not  so  as  against  the  as- 
signee of  the  bank  for  the  benefit  of  creditors.  (Ky.)  Burnes  V. 
Daviess  County  Bank  etc.  Co.,  467. 

See  Corporations,  4. 

POLICE  POWER. 

Se«  Constitutional  Law,  5-8;  Municipal  Corporations,  1,  2. 

POSSESSION,  WRIT  OF. 

See  Ejectment,  2-4. 


1190  Index— Vol.  135. 

power  of  attorney. 

See  Principal  and  Agent,  7-9. 

POWERS. 

1.  POWER  TO   ESTABLISH   TRUST— Revocation  by  Death— A 

power   given   to    establish  a  trust   is   revoked   by   the    donor's    death. 
(Conn.)     Organized  Charities  As&n.  v.  Mansfield,  285. 

2.  POWER  COUPLED  WITH  INTEREST— Revocation  by  Death. 
A  power  coupled  with  an  interest  may  survive  the  death  of  the  donor, 
but  only  if  coupled  with  an  interest  or  estate  in  the  thing  itself  which 
is  the  subject  of  the  power.  (Conn.)  Organized  Charities  Assn.  v. 
Mansfield,  285. 

PRINCIPAL  AND  AGENT. 
In  General. 

1.  AGENCY. — Principals  are  Bound  by  the  Knowledge  of  Their 
Agent,  in  his  mind  at  the  time  of  his  acting  for  them.  (Tenn.)  Boro 
V.  Hidell,  857. 

2.  AGENCY — Ratification  of  Act — Necessity  of  Knowledge. — To 
make  payments  by  an  agent  efficacious  as  a  ratification  of  the  trans- 
action to  which  they  pertain,  he  must  have  authority  to  act  in  the 
matter  for  his  principal,  and  both  of  them  must  have  knowledge 
of  the  material  facts.     (Wis.)     First  Nat.  Bank  of  Omro  v.  Bean,  50. 

3.  AGENCY — Ratification  in  Part  of  Act  of  Agent. — A  principal 
must  adopt  or  reject  the  act  of  his  agent  as  an  entirety.  He  cannot 
receive  the  benefit  of  the  agency  without  bearing  its  burdens.  (Or.) 
Morse  v.  Whitcomb,  832. 

4.  AGENCY  —  Revocation  of  Employment  by  Principal.  —  An 
agency  at  will  may  be  terminated  by  the  principals  at  any  time  before 
performance  by  the  agent.  But  if,  after  the  agent  has  in  part  exe- 
cuted his  authority,  the  principals  revoke  the  unexecuted  part,  causing 
him  damage,  they  must  indemnify  him  to  that  extent.  (Colo.) 
Briggs  V.  Chamberlain,  223. 

5.  AGENCY — Misrepresentation  by  Agent — Estoppel  of  Principal. 
Where  an  agent  sells  lots  for  an  increased  price  because  of  his  rep- 
resentations that  an  adjacent  strip  of  land  will  be  a  street,  the  owner 
cannot  assert,  after  receiving  the  proceeds,  that  the  agent  exceeded 
his  authority  in  making  such  representations.  (Or.)  Morse  v.  Whit- 
comb, 832. 

6.  AGENT— Buying  from  or  Selling  to  Himself. — The  doctrine 
that  forbids  an  agent  to  buy  from  or  to  sell  to  himself  is  not  based 
on  the  idea  that  the  transaction  is  necessarily  an  injury  to  or  a 
fraud  upon  the  principal,  but  on  the  idea  of  closing  the  door  to 
temptation  to  fraud  and  keeping  the  agent's  eye  single  to  the  rights 
and  welfare  of  his  principal.  And  the  interdiction  is  enforced  with 
a  strong  hand  in  courts  of  justice.     (Mo.)     Meek  v.  Hurst,  531. 

Power  of  Attorney. 

7.  POWER  OF  ATTORNEY  —  Authority  to  Make  or  Indorse 
Notes. — The  authority  of  an  agent  to  make  or  indorse  promissory 
notes  under  a  letter  of  attorney  "to  take  the  general  control  and 
management  of"  the  principal's  "affairs,  business  and  property";  to 
perform  all  acts  connected  therewith,  including  the  execution,  in- 
dorsing and  paying  of  promissory  notes;  and  generally  to  "do  every 
act,  matter  or  thing  which  the  nature  of  said  business  shall  require," 
is  restricted  to  such  notes  as  are  necessary  in  conducting  and  man- 
aging the  principal's  business.  (Wis.)  First  Nat.  Bank  of  Omro  v. 
Bean,  50. 

8.  POWER  OF  ATTORNEY— Notice  to  Person  Dealing  With 
Agent. — Where  a  letter  of  attorney  is  recorded,  and  shows  that  the 
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authority  of  the  agent  to  make  or  indorse  promissory  notes  ia  lim- 
ited to  such  as  are  necessary  in  conducting  his  principal's  business, 
a  bank  which  negotiates  with  him  for  a  note  showing  on  its  face 
that  it  is  not  connected  with  the  principal's  business,  and  which 
knows  that  the  agent  deposits  the  proceeds  to  the  credit  of  his  per- 
sonal account,  is  not  justified  in  accepting  the  note  or  his  subsequent 
guaranty  of  it.     (Wis.)     First  Nat.  Bank  of  Omro  v.  Bean,  50. 

9.  POWER  OF  ATTOBKEY— Quaranty  Without  Consideration.— 
A  guaranty  by  an  agent  to  pay  a  promissory  note  which  he  has 
exceeded  his  authority  in  indorsing,  made  apparently  as  an  inde- 
pendent undertaking  long  after  the  execution  and  negotiation  of 
the  note  and  before  its  maturity,  is  without  consideration,  and  of 
no  effect  as  to  his  principal.  (Wis.)  First  Nat.  Bank  of  Omro  v. 
Bean,  50. 

See  Accounting. 

PRINCIPAL  AND  SURETY. 

1.  SURETY — Right  to  be  Treated  With  Good  Faith. — A  person 
proposing  to  become  a  surety  for  the  conduct  or  contracts  of  another 
has  a  right  to  be  treated  with  perfect  good  faith.  (Va.)  Atlantic 
Trust  etc.  Co.  v.  Union  Trust  etc.  Corp.,  937. 

2.  SURETY — Misrepresentation  by  Principal  or  Third  Person. — 
The  law  does  not  require  that  a  person  taking  a  surety  shall  seek 
him  out  and  explain  to  him  the  nature  of  the  obligation,  nor  hold 
him  responsible  for  fraudulent  misrepresentations  made  to  the  surety 
by  the  principal  or  a  third  person,  without  his  knowledge  or  consent. 
( Va.)     Atlantic  Trust  etc.  Co.  v.  Union  Trust  etc,  Corp.,  937. 

3.  SURETY — Misrepresentation  With  Knowledge  of  Creditor. — 
Where,  with  the  knowledge  or  assent  of  the  creditor,  there  is  a  mis- 
representation made  to  the  surety  with  regard  to  any  material  fact 
which,  if  he  knew,  he  might  not  enter  into  the  undertaking,  his  obli- 
gation will  thereby  be  rendered  invalid  and  he  will  not  be  bound  by 
it.     (Va.)     Atlantic  Trust  etc.  Co.  v.  Union  Trust  etc.  Corp.,  937. 

4.  SURETY — Material  Misrepresentations  by  Creditor. — Where  a 
creditor  undertakes  to  describe  to  a  prospective  surety  the  terras  of 
a  loan,  and  his  representations  as  to  them  are  material  and  false,  the 
surety  cannot  be  held  liable  on  his  undertaking  unless  he  has  notice 
of  the  true  character  of  the  loan,  (Va.)  Atlantic  Trust  etc.  Co.  v. 
Union  Trust  etc.  Corp.,  937. 

5.  SURETY — Subsequent  Agreement  Between  Creditor  and  Prin- 
cipal.— After  a  bond  has  been  given  for  a  negotiated  loan,  an  agree- 
ment, made  between  the  creditor  and  the  principal  without  considera- 
tion and  for  their  own  convenience,  that  the  money  shall  be  gotten 
only  as  the  debtor  needs  it  for  the  construction  of  a  building,  does 
not,  by  changing  the  character  of  the  surety's  obligation,  relieve  him 
from  his  bond.  (Va.)  Atlantic  Trust  etc.  Co.  v.  Union  Trust  etc. 
Corp.,  937. 

See  Execution,  2;  Exemptions,  1,  2. 

PRIVACY,  RIGHT  OF. 
RIGHT  OF  PRIVACY. — The  Publication  of  the  Picture  of  a 

person  without  his  consent,  as  part  of  an  advertisement  for  exploiting 
a  business,  is  a  violation  of  the  right  of  privacy,  and  entitles  him  to 
recover  without  proof  of  special  damages.  (Ky.)  Foster-MUburn  Co. 
V.  Chinn,  417. 

PROBATE  LAW. 
See  Executors  and  Administrators;  Wills. 
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PEOCESS. 
PROCESS — ^Acceptance  of  Service  Outside  of  State. — Accept- 
ance generally  of  service  of  process  of  a  circuit  court,  or  of  this  court, 
by  a  nonresident  defendant  outside  the  state,  will  have  no  other  effect 
than  service  on  the  acceptor  outside  the  state,  or  order  of  publication 
duly  published  and  posted  as  provided  by  statute.  (W.  Va.)  White 
V.  White,  1013. 

See  Judgment, 

PEOHIEITION,  WRIT  OF. 

1.  PROHIBITION — Return. — The  Filing  of  a  Demurrer  or  Motion 

to  dismiss  by  the  respondents  in  prohibition  is  tantamount  to  a  with- 
drawal or  waiver  of  their  prior  return.     (Mo.)     State  v.  Bright,  552. 

2.  PROHIBITION— Challenge  to  Jurisdiction  of  Lower  Court. — 
It  is  not  an  invariable  rule  that,  before  application  to  the  supreme 
court  for  a  writ  of  prohibition  against  a  lower  tribunal,  the  juris- 
diction of  the  latter  should  be  challenged  therein.  (Mo.)  State  v. 
Bright,  552. 

3.  PROHIBITION  —  Executive  or  Administrative  Action.  —  A 
writ  of  prohibition  must  be  directed  to  some  judicial  officer.  In 
other  words,  its  purpose  is  to  restrain  judicial  action,  not  legislative,, 
executive,  or  administrative  action.     (Mo.)     State  v.  Bright,  552. 

4.  PROHIBITION — Removal  of  Officer. — A  Mayor  and  City  Coun- 
cil, sitting  as  a  court  of  impeachment  to  try  charges'  looking  toward 
the  removal  of  a  marshal  for  misconduct  is  not  a  judicial  body  and 
hence  a  writ  of  prohibition  cannot  be  addressed  to  it  to  restrain  its- 
action.     (Mo.)     State  v.  Bright,  552. 

5.  PROHIBITION, — The  Mayor  of  a  City,  investigating  charges 
against  a  marshal,  cannot  be  reached  by  prohibition.  (Mo.)  State 
V.  Bright,  552. 

6.  PROHIBITION. — A  City  Attorney,  one  of  the  executive  officers 
of  the  municipality,  who  is  investigating  charges  against  a  marshal,, 
cannot  be  reached  by  prohibition.     (Mo.)     State  v.  Bright,  552. 

7.  PROHIBITION — When  Issues  Against  Court  of  General  Juris- 
diction.— That  a  person  is  judge  of  a  court  of  general  jurisdiction 
with  authority  to  issue  writs  of  prohibition  does  not  prevent  the 
supreme  court  from  prohibiting  him  from  issuing  prohibition  in  a 
particular  matter  in  excess  of  his  jurisdiction.  (Mo.)  State  v. 
Bright,  552. 

8.  PROHIBITION — Excess  of  Jurisdiction  in  Particular  Case. — A 
writ  of  prohibition  from  the  supreme  court  is  proper,  not  only  in 
cases  where  the  lower  tribunal  has  no  legal  authority  to  act  at  all,, 
but  also  in  cases  wherein  such  tribunal,  although  having  general  juris- 
diction over  a  particular  class  of  cases,  has  exceeded  such  jurisdic- 
tion in  a  particular  case.     (Mo.)     State  v.  Bright,  552. 

9.  PROHIBITION  from  Supreme  Court  Against  Prohibition  by 
Circuit  Court, — The  supreme  court  will  issue  a  writ  of  prohibition 
to  a  district  court  to  prevent  it  from  proceeding  by  prohibition 
against  a  mayor  and  city  council  investigating  charges  against  a 
marshal  with  a  view  to  his  removal  from  office,  since  the  action  by 
the  mayor  and  council  is  not  judicial  and  hence  the  circuit  court 
exceeds  its  jurisdiction  in  attempting  to  restrain  such  action  by 
prohibition.     (Mo.)     State  v.  Bright,  552. 

Note. 

Prohibition    to  review  proceedings  for  the  removal  of  an  officer  for 
cause,  260. 
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PUBLIC  LANDS. 

1.  TIDE  LANDS — ^What  are. — Tide  Lands  Proper  lie  between  the 
lines  of  ordinary  high  tide  and  mean  low  tide.  (Wash.)  Pearl 
Oyster  Co.  v.  Heuston,  1007. 

2.  TIDE  LANDS. — Submerged  Lajads  Below  the  Line  of  mean  low 
tide  are  not  tide  lands.     (Wash.)     Pearl  Oyster  Co.  v.  Heuston,  1007. 

3.  TIDE  LANDS — Construction  of  Statute. — There  is  no  conflict 
between  sections  6641  and  6744  of  Eemington  and  Ballinger's  Code. 
The  first  defines  tide  and  shore  lands,  while  the  second  provides  for 
their  sale  and  lease.     (Wash.)     Pearl  Oyster  Co.  v.  Heuston,  1007. 

4.  TIDE  LAin)S — Boundaries. — A  State  Deed  of  All  Tide  Lands 
situate  in  front  of,  adjacent  to,  or  abutting  upon  certain  portions  of 
the  government  meander  line  particularly  described  in  the  deed,  ex- 
tends only  to  the  line  of  mean  low  tide.  (Wash.)  Pearl  Oyster  Co. 
V.  Heuston,  1007. 

QUIETING  TITLE. 
QUIETING  TITLE — Commingling  Causes— Waiver  by  not 
Demurring. — If  there  is,  in  a  petition  and  prayer,  a  commingling  of 
things  usually  stated  in  a  petition  under  section  650  of  the  Kevised 
Statutes  to  quiet  title,  and  what  may  be  called  matter  of  allegation 
usually  stated  in  an  equitable  action  to  quiet  title  or  to  remove  cloud 
from  title,  the  defect  is  patent  and  is  waived  if  no  demurrer  is  filed. 
(Mo.)     Shelton  v.  Franklin,  537. 

QUITCLAIM  DEED. 

See  Deeds,  8. 
Note. 
Quo  Warranto   to  question  removal  of  officer  for  alleged  cause,  259. 

EAILWATS. 

Use  of  Street. 

1.  BAILBOAD — ^Acquiescence  in  Use  of  Street. — Where  a  town 
has  for  forty  years  acquiesced  in  the  use  of  its  streets  for  track  and 
depot  purposes  by  a  railway  company,  it  has  lawful  authority  to  make 
such  use  of  the  street  if  it  does  not  in  fact  create  and  maintain  a 
public  nuisance.     (Ark.)     Lonoke  v.  Chicago  etc.  Ry.  Co.,  200. 

Fencing  Track. 

2.  RAILWAY — Duty  to  Fence — Purchasing  Company. — A  statute 
requiring  a  certain  railway  company  to  fence  its  right  of  way  in  spec- 
ified counties  applies  to  a  corporation  that  purchases  the  railroad,  for 
the  law  is  aimed  at  the  line  of  railroad  described,  and  not  at  the  par- 
ticular corporation  owning  it.  (Ark.)  Missouri  etc.  R.  R.  Co.  v. 
State,  164. 

3.  RAILWAY— Special  Statute  Requiring  Fences. — The  legislature 
is  competent  to  require  one  particular  line  of  railway  running  through 
a  certain  locality  to  be  fenced,  while  other  railroads  in  that  portion  of 
the  state  are  left  exempt  from  such  burden.  (Ark.)  Missouri  etc. 
R.  R.  Co.  v.  State,  164. 

4.  RAILWAY — Penalty  for  not  Repairing  Fence. — The  Arkansas 
statute  requiring  the  tracks  of  the  St.  Louis  and  North  Arkansas  Rail- 
way Company  to  be  fenced  in  a  certain  locality  prescribes  a  penalty 
not  only  for  failure  to  fence  the  track,  but  for  failure  to  keep  the 
fence  and  stock-guards  in  repair.  (Ark.)  Missouri  etc.  E.  R.  Co. 
V.  State,  164. 

Damages  from  Construetion — Blasting. 

5.  RAILROAD — Damages  for  Blasting  on  Right  of  Way. — A  rail- 
road company  has  the  right  to  blast  rock  on  its  right  oi  way  to  level 
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down  its  roadbed,  but  if  in  so  doing  it  casts  rocks  upon  the  land  of 
an  adjoining  owner  whose  land  has  not  been  condemned,  and  who  has 
not  conveyed,  nor  agreed  to  convey,  the  right  of  way,  he  has  the  right 
to  damages  for  the  injury  done.  (Tenn.)  Hord  v.  Holston  River  E. 
R.  Co.,  878. 

6.  BAIIiBOAD — Negligent  Blasting  on  Right  of  Way. — An  assess- 
ment of  damages  for  the  condemnation  of  a  right  of  way  covers  in- 
juries to  adjoining  land  caused  by  prudent,  but  not  by  negligent, 
blasting  on  the  right  of  way.  (Tenn.)  Hord  v.  Holston  River  R.  R. 
Co.,  878. 

7.  RAILROAD — Damages  for  Construction  of  Roadway. — An 
agreement  by  a  land  owner  to  sell  a  railroad  company  a  right  of  way 
across  a  tract  covers  all  damages  to  the  tract,  of  whatsoever  sort,  to 
which  he  would  have  been  entitled  in  a  regular  condemnation  pro- 
ceeding.    (Tenn.)     Hord  v.  Holston  River  R.  R.  Co.,  878. 

8.  RAILROAD — Damages  for  Blasting  on  Right  of  Way. — ^Where 
a  land  owner  has  conveyed  a  right  of  way  to  a  railroad  company,  it 
is  not  liable  for  casting  rocks  upon  his  adjacent  land  by  prudent 
blasting  in  leveling  the  roadbed,  but  its  duty  is  to  remove  them  in 
the  shortest  time  in  which  it  can  be  done,  and  with  the  least  injury 
to  the  land,  and  it  is  liable  for  a  breach  of  this  duty.  (Tenn.)  Hord 
v.  Holston  River  R.  R.  Co.,  878. 

9.  RAILROAD — Damages  for  Driving  Over  Adjacent  Land. — 
Where  a  land  owner  has  conveyed  a  right  of  way  to  a  railroad  com- 
pany, the  use  of  his  adjoining  land  for  wagon-ways  in  hauling  to  and 
from  the  right  of  way  in  the  preparation  and  construction  thereof  is 
not  within  the  conveyance.  (Tenn.)  Hord  v.  Holston  River  R.  K. 
Co.,  878. 

10.  RAILROAD — Injury  to  Buildings,  Fences  and  Crops  from 
Blasting. — Where  a  land  owner  has  conveyed  a  right  of  way  to  a 
railroad  company,  injuries  from  prudent  blasting  in  constructing  the 
roadbed  to  adjacent  crops,  fences  and  buildings  are  incidental  dam- 
ages for  which  he  is  not  entitled  to  additional  compensation.  (Tenn.) 
Hord  V.  Holston  River  R.  R.  Co.,  878. 

11.  RAILROAD — Measure  of  Damages  for  Blasting. — Where  a  land 
owner  has  conveyed  a  right  of  way  to  a  railroad  company,  and  the 
company,  by  prudent  blasting,  casts  rocks  upon  his  adjacent  land,  it 
is  liable,  not  as  for  taking  the  land,  but  for  the  cost  of  removing  the 
rock,  with  interest  from  a  reasonable  date  for  the  completion  of  the 
removal.  The  value  of  the  land,  if  the  cost  of  removal  amounts  to 
that  much,  is  its  market  value  riewed  as  a  separate  tract,  and  not  in 
connection  with  the  farm  of  which  it  is  a  part.  (Tenn.)  Hord  v. 
Holston  River  R.  R.  Co.,  878. 

12.  RAILROAD — Injury  to  Fences  by  Blasting. — Where  a  land 
owner  has  conveyed  a  right  of  way  to  a  railroad  company,  it  is  not 
liable  to  him  for  destroying  an  adjacent  rail  fence  by  prudent  blast- 
ing, nor  for  injuring  a  wire  fence  which  he  afterward  erects  at  the 
same  place  during  the  period  of  blasting.  (Tenn.)  Hord  v.  Holston 
River  R.  R.  Co.,  878. 

13.  RAILROAD — Injury  to  Crop  from  Throwing  Down  Fence. — 
Where  a  land  owner  has  conveyed  a  right  of  way  to  a  railroad  com- 
pany, it  is  liable  to  him  for  the  act  of  employes  throwing  down  ad- 
jacent fences  while  constructing  the  roadbed  and  thereby  permitting 
cattle  to  enter  upon  his  crops.  (Tenn.)  Hord  v.  Holston  River  R.  R. 
Co.,  878. 

14.  RAILROAD — Liability  for  Burning  Fences. — Where  a  land 
owner  has  conveyed  a  right  of  way  to  a"  railroad  company,  it  is  liable 
to  him  for  the  act  of  the  construction  hands  in  using  his  fences  for 
firewood.     (Tenn.)     Hord  v.  Holston  Eiver  E.  E,  Co.,  878. 
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Crossijigs — Injury  to  Travelers. 

15.  RAILROAD  tJROSSING— Negligence  of  Traveler.— The  "Stop, 
Look  and  listen"  rule  does  not  apply  where  railway  tracks  are  in 
constant  use  by  the  public  at  such  a  place  as  a  station.  And  if  a 
person  there  steps  upon  the  track  without  looking,  and  is  struck  by 
a  train,  it  is  a  question  for  the  jury  whether  he  exercised  ordinary 
care,  if  the  train  was  running  at  a  dangerous  rate  of  speed,  or  timely 
warning  of  its  approach  was  not  given,  or  a  proper  lookout  not  main- 
tained.    (Ky.)     Louisville  &  Nashville  R.  R.  Co.  v.  Miller.  433. 

16.  RAILROAD  CROSSING — Duty  to  Regulate  Speed  and  Give 
Warning. — It  is  the  duty  of  a  railroad  company  at  a  station  where 
its  tracks  are  in  constant  use  by  the  public  to  keep  a  lookout,  to  run 
at  a  reasonable  speed,  and  to  give  timely  warning  of  the  approach 
of  engines  or  trains.  (Ky.)  Louisville  &  Nashville  R.  R.  Co.  v. 
Miller,  433. 

17.  RAILROAD  CROSSING. — A  Person  About  to  Cross  a  Railroad 
Track  at  a  station  is  not  required  to  assume  that  the  railroad  com- 
pany will  neglect  its  duty  to  keep  a  lookout,  run  its  trains  at  a  rea- 
sonable speed,  and  give  warning  of  their  approach.  (Ky.)  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Miller,  433. 

18.  RAILROAD  CROSSING — Assumption  of  Safety  by  Traveler. — 
Where  a  railroad  company  omits  its  duty  to  run  at  a  reasonable  rate 
at  a  station,  keep  a  lookout,  and  give  warning  of  the  approach  of 
trains,  and  a  person,  who  relies  on  the  presumption  that  the  track  is 
safe,  steps  thereon  and  is  struck  by  a  train,  the  primary  negligenc-e 
is  on  the  part  of  the  railroad  company,  and  it  cannot  be  exonerated 
if  he  exercised  such  care  as  may  be  reasonably  expected  of  an  or- 
dinarilv  prudent  person  under  the  circumstances.  (Ky.)  Louisville 
&  Nashville  R.  R.  Co.  v.  Miller,  433. 

19.  RAILROAD  CROSSING — Gross  Negligence — Exemplary  Dam- 
ages.— A  person  struck  by  a  train  while  crossing  the  track  is  not 
entitled  to  a  submission  of  the  question  of  gross  negligence  to  the 
jury,  nor  to  a  recovery  for  exemplary  damages,  because  the  train 
was  running  at  a  rapid  rate  and  without  warning,  if  the  accident 
occurred  in  the  early  morning  when  there  was  little  travel  and  the 
danger  not  imminent.  (Ky.)  Louisville  &  Nashville  R.  R.  Co.  v. 
Miller,  433. 

20.  RAILROAD  CROSSING— Duty  of  the  Company  at  Stations.— 
A  railroad  company  is  not  required  to  so  operate  its  trains  at  stations 
as  to  stop  them  in  case  of  necessity  before  injury  to  persons  crossing 
the  track.  It  is  required  to  exercise  only  ordinary  care  at  such 
places.     (Ky.)     Louisville  &  Nashville  R.  R.  Co.  v.  Miller,  433. 

21.  RAILROAD  CROSSING — Injury  to  Traveler— Instruction.— It 
is  error  to  submit  to  the  jury  the  question  whether  those  in  charge  of 
a  train  could  by  ordinary  care  have  known  of  the  peril  of  a  traveler 
in  time  to  avoid  injury  to  him,  if  he  stepped  upon  the  track  just 
in  front  of  the  approaching  engine.  (Ky.)  Louisville  i  Nashville 
R.  R.  Co.  V.  Miller,  433. 

22.  RAILROAD  CROSSING.— It  is  the  Duty  of  a  Person  About  to 
Cross  a  railroad  track  to  use  such  care  as  may  usually  be  expected 
of  an  ordinarily  prudent  person  to  learn  of  the  approach  of  trains 
or  engines.     (Ky.)     Louisville  &  Nashville  R.  R.  Co.  v.  Miller,  433. 

Liability  for  Negligence  of  Lessee. 

23.  RAILWAYS,  Liability  of  for  Negligence  of  Their  Lessees.— If 

a  railway  corporation  permits  another  corporation  to  jointly  use  the 
track,  and  a  collision  occurs,  by  which  passengers  of  the  lessor  cor- 
poration are  seriously  injured  because  of  the  negligence  of  the  lessee 
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or  its  servants,  the  lessor  is  liable  for  such  negligence.     (Ohio   St.) 
Maumee  Valley  Ry.  &  L.  Co.  v.  Montgomery,  802.- 

24.  RAILWAYS — Joinder  of  Lessor  and  Lessee  Corporations  in 
Actions  for  Negligence. — If  the  owning  railway  and  its  lessee  both 
operate  trains  on  the  track  of  the  former,  and  a  collision  occurs  injur- 
ing the  passengers  of  the  owning  corporation,  a  person  injured  may 
maintain  an  action  against  both  corporations  for  such  negligence. 
The  liability  of  the  owning  corporation  for  a  breach  of  its  contract 
of  passage  and  of  the  lessee  corporation  for  its  negligence  may  be 
enforced  in  one  action,  and  the  facts  should  be  so  determined  by 
special  findings  that  the  liability  for  compensation  to  the  injured  pas- 
senger may  ultimately  rest  upon  the  company  whose  negligence  oc- 
casioned the  injury.  (Ohio  St.)  Maumee  Valley  Ry.  &  L.  Co.  v. 
Montgomery,  802. 

See  Carriers;  Nuisance;  Street  Railways. 

RAPE. 

RAPE — Evidence  of  Previous  Acts  of  a  Similar  Character. — • 
Under  an  indictment  for  rape  committed  with  the  consent  of  the 
prosecutrix,  she  being  under  the  age  of  consent,  evidence  of  acts  of 
illicit  intercourse  with  her  prior  to  that  charged  in  the  indictment 
is  admissible  for  the  purpose  of  showing  the  relation  and  familiarity 
of  the  parties,  their  disposition  and  antecedent  conduct  toward  each 
other,  and  as  corroborative  of  the  testimony  of  the  prosecuting  wit- 
ness touching  the  act  charged  in  the  indictment.  (Ohio  St.)  Boyd 
V.  State,  781. 

See  Vendor  and  Vendee,  1-8. 

REFORMATION  OF  INSTRUMENTS. 

1.  REFORMATION  OF  CONTRACT.— A  Mistake  Common  to 
Both  Parties  is  generally  indispensable  to  the  reformation  of  a  con- 
tract in  equity.     (Mo.)     Meek  v.  Hurst,  531. 

2.  REFORMATION  OF  DEED — Correction  of  Description. — A  bill 
to  reform  the  description  in  a  deed  on  the  ground  of  mistake  does  not 
state  a  cause  of  action,  if  it  does  not  contain  an  averment  of  sur- 
prise, misrepresentation  or  other  form  of  fraud,  or  that  the  mistake 
was  one  of  fact  mutual  to  both  parties,  or  an  averment  from  which 
mutuality  can  be  fairly  inferred.     (Mo.)     Meek  v.  Hurst,  531. 

3.  REFORMATION. — An  Execution  Deed  to  a  Partnership  by  its 
firm  name,  which  deed,  by  mistake,  does  not  include  the  name  of  any. 
of  the  partners,  may  be  corrected  in  equity  by  inserting  the  partners' 
names.     The  sheriff  or  his  successor  is  a  necessary  party  to  the  suit. 
(Ark.)     Spaulding  Mfg.  Co.  v.  Godbold,  168. 

RELEASE  OF  CLAIM  FOR  DAMAGES. 

1.  RELEASE  —  Personal  Injuries  —  Validity. — Where  a  release 
from  liabilitj'  for  personal  injuries  is  signed  by  the  injured  person 
while  suffering  pain,  unable  to  sit  up,  and  not  in  a  condition  to  read 
or  understand  the  paper  when  read,  the  release  being  presented  by 
an  officer  of  the  corporation  responsible  for  the  injury,  who  is  accom- 
panied by  a  friend  of  the  injured  man  to  aid  in  getting  his  signature, 
and  who  represents  that  there  is  no  liability  on  the  part  of  the  cor- 
poration and  that  the  small  sum  given  him  is  a  mere  gratuity,  the 
validity  of  the  release  is  a  question  for  the  jury.  (Wis.)  Mensforth 
V.  Chicago  Brass  Co.,  1084. 

2.  RELEASE — Personal  Injuries — Ratification. — There  can  be  no 
affirmance  or  ratification  of  a  release  of  a  claim  for  personal  injuries 
without  full  knowledge  of  the  facts.  (Wis.)  Mensforth  v.  Chicago 
Brass  Co.,  1084. 
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3.  RELEASE — Personal  Injuries — Ratification. — There  cannot  be 
a  release  of  a  cause  of  action  for  personal  injuries  without  unequivo- 
cal acts  showing  expressly  or  by  necessary  implication  an  intention 
to  release.     (Wis.)     Mensforth  v.  Chicago  Brass  Co.,  1084. 

4.  RELEASE — Ratification  by  Receiving  Money. — The  receipt  of 
money  by  an  injured  person  after  signing  a  release  of  his  claim  for 
damages  is  not  an  affirmance  of  the  release,  unless  the  money  is  paid 
in  satisfaction  of  his  cause  of  action,  or  received  after  he  knows,  or 
ought  to  know,  that  he  bad  a  ca'use  of  action,  and  that  the  money  was 
paid  in  satisfaction  of  it.  (Wis.)  Mensforth  v.  Chicago  Brass  Co., 
1084. 

5.  RELEASE — Personal  Injuries — Fraud  in  Obtaining  Release. — 
To  obtain  a  release  for  a  nominal  sum  from  an  injured  person  when 
he  is  in  such  a  condition  that  he  does  not  understand  the  paper,  rep- 
resenting to  him  that  he  has  no  claim  for  damages,  when  the  person 
making  the  representation  knows,  or  ought  to  know,  that  such  claim 
exists,  is  constructive,  if  not  actual,  fraud.  (Wis.)  Mensforth  v.  Chi- 
cago Brass  Co.,  1084. 

6.  RELEASE — Rescission — Return  of  Construction. — One  having 
a  claim  for  personal  injuries  is  not  required  to  return  money  received 
from  the  defendant  before  he  commences  his  action,  if  the  payment 
was  not  understood  by  either  party  to  be  in  settlement  of  the  lia- 
bility.    (Wis.)     Mensforth  v.  Chicago  Brass  Co.,  1084. 

RELEASE  OF  DOWER. 

See  Husband  and  Wife,  6-8. 

REPLEVIN. 

See  Judgment,  9. 

RESERVATIONS  AND  EXCEPTIONS. 

See  Deeds,  5-7. 

RESIDENCE. 

See  Domicile. 

RES  JUDICATA. 

See  Judgment,  6-10. 

RESTRAINT  OF  TRADE. 
See  Contracts,  7,  8j  Corporations,  20-29. 

ROBBERY. 

1.  ROBBERY — Force  and  Fear. — To  Constitute  Robbery,  the  per- 
son robbed  must  be  deprived  of  his  property  by  force  or  by  putting 
him  in  fear.     (Ky.)     Brown  v.  Commonwealth,  471. 

2.  ROBBERY — Snatching  Money  from  Hand.— Robbery,  not  Lar- 
ceny, is  committed  by  two  persons  when  one  of  them  asks  a  third 
person  for  a  dime,  and  the  other  suddenly  and  forcibly  snatches 
money  from  the  hand  of  the  third  person  and  flees  as  he  is  about 
to  comply  with  the  request.     (Ky.)     Brown  v.  Commonwealth,  471. 

Note. 

Robbery,  asportation  or  carrying  away  essential  to,  476,  477. 

committed  by  two  or  more   persons,  475. 
consent  procured  by  force  and  threats,  498. 
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Roblsery,  consent  wMeh  does  not  prevent  the  crime  from  being  com- 
mitted, 490,  491. 

constituent  parts  of  crime  of,  476. 

control  of  the  property  taken,  what  sufficient,  477. 

debts,  enforcing  payment  of  by  fear  and  violence,  486-489. 

definitions  of,  475,  476. 

difference  between  common  and  statutory  law  respecting,  475,  476. 

distinction  between  and  larceny,  476. 

fear,  what  sufficient  to  establish  claim  of,  497. 

fear,  when  presumed,  494,  495. 

felonious  intent  is  essential  to,  478. 

felonious,  meaning  of  this  word  as  applied  to  the  offense  of,  475. 

first  instances  of  and  declarations  against,  475. 

force  and  fear,  both  need  not  exist,  495. 

force,  what  amounts  to,  493,  494. 

force,  what  is  within  the  meaning  of  the  law  of,  493,  494. 

indictment  for  which  will  sustain  a  conviction  of  larceny,  484. 

intent  formed  after  the  taking,  478,  479. 

intent,  question  of  is  vital,  477. 

officer  making  an  arrest,  when  may  be  deemed  guilty  of,  479. 

officer  though  transcending  his  duty,  when  not  guilty  of,  481. 

officer  consenting  to,  when  establishes,  495. 

property  respecting  which  the  crime  of  may  be  committed,  479, 
480. 

property  taken,  title  to  not  material,  when,  479. 

punishment  of  under  the  Grecian  law,  475. 

retaking  one's  property,  whether  may  amount  to,  485,  486. 

return  of  the  property  taken,  497. 

severance  from  the  possession,  when  not  indispensable  to,  492. 

snatching  property  from  owner,  whether  constitutes,  481-485. 

submitted  to  as  the  result  of  a  scheme  to  entrap,  490,  491. 

threat  of  prosecution  does  not  amount  to,  495. 

threat,  yielding  to,  when  establishes,  495,  496. 

value  of  the  property,  when  not  material,  480. 

violence,  constructive,  what  is,  494-497. 

violence  is  essential  to  the  crime  of,  493. 

violence,  if  resisted,  may  constitute,  482. 

violence  may  be  either  actual  or  constructive,  493. 

violence  subsequent  to  the  taking,  477. 

violence,  when  not  essential  to  at  the  common  law,  475,  47(1. 

violence  without  fear,  when  does  not  constitute,  481,  482. 

taking  by  an  officer  purporting  to  make  an  arrest,  479. 

taking  by  force  and  terror  is  essential  to,  476. 

taking  by  stealth  and  adroitness,  483. 

taking  essential  to,  476,  477. 

taking  in  the  guise  of  collecting  a  debt,  486-489. 

taking  money  lost  at  illegal  games,  485,  486. 

taking  must  be  against  the  will  of  the  possessor,  489. 

taking  property  as  a  practical  joke,  478. 

taking  property  from  owner  without  his  knowledge   or  consent, 
482,  483. 

taking  property  from  thief  may  be,  480. 

taking  property  openly  and  under  a  claim  of  right,  478. 

taking,  whether  must  be  in  the  presence  of  the  person  robbed, 
491-493. 

SALES. 
Delivery  and  Change  of  Possession. 

1.  STATUTE  OF  FRAUDS.— Where  a  Vendor  Delivers  Goods  to 
a  Carrier,  consigns  thorn  to  the  vendee,  and  sends  the  bill  of  lading  to 
him,  there  is  a  sufficient  delivery  and  change  of  possession  to  satisfy 
the  statute  of  frauds.     (Colo.)     Gary  v.  Williams,  219. 
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2.  SALE— Sufficiency  of  Delivery  of  Ponderous  Articles. — On  the 
sale  of  a  warehouse,  with  its  contents  of  mining  machinery  and  lum- 
ber, located  on  leased  ground,  the  delivery  of  the  key  and  tlie  dis- 
continuance of  any  exercise  of  ownership  or  control  over  the  projierty 
by  the  vendor  are  a  sufficient  delivery  and  change  of  possession  to 
satisfy  the  statute.  (Mont.)  Western  Min.  Supplv  Co.  v.  Quinn, 
612. 

3.  SALE — ^Delivery. — No  Particiilar  Act  or  Formal  Ceremony  is 
necessary  to  make  a  delivery  in  law.  Any  act  coupled  with  the  intent 
to  change  the  ownership,  which  has  the  effect  to  transfer  the  do- 
minion over  the  thing  sold  to  the  buyer,  is  a  delivery.  (Mont.) 
Western  Min.  Supply  Co.  v.  Quinn,  612. 

4.  SALE — Necessity  of  Making  Immediate  Delivery. — The  fact 
that  a  bona  fide  sale  of  goods  is  not  accompanied  by  an  immediate  de- 
livery does  not  invalidate  the  sale  as  to  attaching  creditors  of  the 
vendor,  if  the  vendee,  before  the  institution  of  the  attachment  suit, 
takes  and  retains  actual  possession  of  the  property.  (Mont.)  West- 
ern Min.  Supply  Co.  v.  Quinn,  612. 

5.  SALE — Necessity  of  Delivery. — As  Between  the  Parties  to  a 
sale  of  personal  property,  it  is  wholly  immaterial  whether  there  is  any 
delivery.      (Mont.)      Western  Min.  Supply  Co.  v.  Quinn,  612. 

6.  CONDITIONAL  SALE— Waiver  of  Change  of  Possession.— The 
fact  that  the  sales  agent  of  a  vendor  of  a  piano  knew  at  the  time  of 
its  conditional  sale  that  the  purchaser  contemplated  a  gift  of  the  in- 
strument to  his  wife  does  not  tend  to  show  any  waiver  by  the  vendor 
of  the  agreement  by  the  vendee  not  to  change  the  possession.  (Ala.) 
Cable  Company  of  Alabama  v.  Griffitts,  100. 

Fraud — Remedies — Damages. 

7.  SALE — Fraud  and  Insolvency  of  Buyer — Remedies  of  Seller. — 

When  an  insolvent  buys  goods  and  mortgages  them  to  one  of  his 
creditors,  designing  to  prefer  him  to  others,  the  seller  may  avoid  the 
sale  for  fraud  in  buying  the  goocls  without  means  or  intention  of 
paying  for  them,  or  recover  the  value  of  the  goods  from  the  buyer  on 
the  ground  of  deceit,  or  sequester  his  property  under  the  act  of  1856, 
concerning  conveyances  in  contemplation  of  insolvency,  or  proceed 
against  him  in  bankruptcy  in  the  United  States  district  court. 
(Ky.)     Louisville  Dry-goods  Co.  v.  Lanman,  451. 

8.  SALE — Damages  for  Fraud. — The  Benefits  of  the  Bargain  are 
a  proper  element  of  damages  in  actions  ex  delicto  founded  upon  the 
fraud  or  deceit  of  a  vendor.     (Mo.)     Kendrick  v,  Ryus,  585. 

SETOFF. 
SETOFF — Pleading — Specific  Statement. — Where  a  complaint 
unnecessarily  states  that  the  defendant  is  entitled  to  an  offset,  a  mo- 
tion that  the  amount  of  the  offset  be  stated  is  properly  denied.  The 
fact  of  an  offset,  and  the  amount  of  it,  are  matters  of  defense  which 
can  be  pleaded  in  the  answer.  (Conn.)  Coi  v.  Cronan,  268. 
See  Bankruptcy,  3;  Banks  and  Banking,  9-11. 

SEWEES. 

See  Municipal  Corporations,  8-17. 

SHERIFF. 

See  Execution,  2;  Exemptions,  1,  2. 
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SIiANTDER. 

See  Libel  and  Slander. 

SOLDIERS. 

See  Attachment,  6;  Domicile,  1. 

SPECIFIC  PERFORMANCE. 

1.  SPECIFIC  PERFORMANCE.— The  Fact  That  a  Bill  for  Refor- 
mation of  a  writing  is  bad  is  not  decisive  of  the  right  of  the  plaintiff 
to  specific  performance  of  a  part  of  the  contract  susceptible  thereof. 
(Mo.)     Meek  v.  Hurst,  531. 

2.  SPECIFIC  PERFORMANCE— Allegations  Admitted  by  De- 
murrer.— Allegations  in  a  bill  for  specific  performance  which  announce 
the  pleader's  construction  of  an  unambiguous  and  entire  contract 
pleaded  as  the  basis  of  recovery  or  relief  are  not  taken  as  true  on 
demurrer.  It  is  for  the  court,  not  the  pleader,  to  put  a  construction 
upon  such  contract.     (Mo.)     Meek  v.  Hurst,  531. 

3.  SPECIFIC  PERFORMANCE— Decree  for  Sale.— The  decree  in 
a  suit  for  specific  performance  of  a  contract  to  purchase  coal  rights 
may  provide  for  a  sale  of  the  defendant's  interest  in  case  he  does  not 
choose  to  pay  the  purchase  money  within  a  specified  time  and  receive 
the  deeds.     (111.)     Attebery  v.  Blair,  342. 

4.  SPECIFIC  PERFORMANCE— Mutuality— Executed  Contract.— 

The  doctrine  that  a  contract  wanting  in  mutuality  will  not  be  specifi- 
cally enforced  has  no  application  if  the  contract  has  been  performed 
by  the  plaintiff.     (Nev.)     Turley  v.  Thomas,  667. 

5.  SPECIFIC  PERFORMANCE — Contract  not  Enforceable  at  In- 
ception.— The  fact  that  a  contract  is  not  specifically  enforceable  by 
both  parties  at  its  inception  is  not  conclusive  of  the  right  of  one  of 
them  subsequently  to  have  specific  performance.  Mutuality  origi- 
nally lacking  may  afterward  be  supplied.  (Nev.)  Turley  v.  Thomas, 
667. 

6.  SPECIFIC  PERFORMANCE  —  Necessity  of  Mutuality.— The 
doctrine  that  there  must  be  mutuality  in  a  contract  of  which  specific 
performance  is  demanded,  and  that  it  must  be  susceptible  of  enforce- 
ment at  the  suit  of  either  party  at  the  time  it  was  entered  into,  is 
subject  to  so  many  exceptions  and  such  important  qualifications,  that 
it  is  doubtful  whether  a  court  would  ever  be  warranted  in  declaring 
the  law  80  broadly.     (Nev.)     Turley  v.  Thomas,  667. 

7.  SPECIFIC  PERFORMANCE— Contract  for  Sale  of  Stock.— A 

contract  by  the  defendant  to  transfer  a  specified  number  of  shares  of 
stock  to  the  plaintiffs  on  their  promise  that  they  "will,  to  the  best  of 
their  ability,  use  their  best  energies  toward  the  securing  of  the  sale 
of  treasury  stock  in  such  company;  and  do  all  in  their  power  to  assist 
in  advancing  the  interests  of  such  company,"  may  be  specifically  en- 
forced after  performance  on  their  part  by  securing  subscribers  for  the 
shares  as  contemplated.     (Nev.)     Turley  v.  Thomas,  667. 

Contract  to  Sell  Stock. 

8.  SPECIFIC  PERFORMANCE— Contract  for  Sale  of  Stock.— A 
contract  for  the  transfer  of  shares  of  stock  which  have  no  market 
or  ascertainable  value  may  be  specifically  enforced.  (Nev.)  Turley 
V.  Thomas,  667. 

9.  SPECIFIC  PERFORMANCE— Contract  for  Sale  of  Stock.— A 
contract  to  transfer  shares  of  stock  in  consideration  of  personal 
services  may  be  specifically  enforced  after  the  services  have  been 
rendered.     (Nev.)     Turley  v.  Thomas,  667. 
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10.  SPECIFIC  PERFORMANCE— Transfer  of  Stock  in  Pool.— A 

decree  directing  the  delivery  of  shares  of  stock  will  not  be  disturbed 
on  appeal  because  the  action  was  begun  when  the  stock  was  held  in 
pool,  if  the  period  of  the  pool  has  since  expired.  (Nev.)  Turley  v. 
Thomas,  667. 

Sxtfflciency  of  Title  to  Land. 

11.  SPECIFIC  PERFORMANCE— Title  Based  on  Adverse  Posses- 
sion.— Where  a  purchaser  has  contracted  for  a  good  title  of  record,  a 
court  of  equity  will  not  compel  him  to  take  a  title  depending  upon 
adverse  possession,  although  it  may  be  a  good  title.  (111.)  Attebery 
V.  Blair,  342. 

12.  SPECIFIC  PERFORMANCE— Doubtful  Title.— Where  one  has 
bargained  for  a  good  title  free  from  liens  and  encumbrances,  equity 
will  not  decree  specific  performance  if  there  is  reasonable  doubt  about 
the  validity  of  the  title  or  whether  it  is  subject  to  liens  or  encum- 
brances.    (111.)     Attebery  v.  Blair,  342. 

13.  SPECIFIC  PERFORMANCE— Possible  Defects  in  Title.— While 
a  purchaser  cannot  be  compelled  to  take  a  doubtful  title,  he  will  not 
be  permitted  to  object  to  a  title  on  account  of  a  bare  possibility  that 
it  will  prove  defective.     (111.)     Attebery  v.  Blair,  342. 

See  Wills,  1,  2. 
Note. 

Specific  Performance,  agreements  to  sustain  must  be  free  from  uncer- 
tainty, 691. 

is  not  a  matter  of  right,  but  of  discretion,  691. 

of  contracts  for  the  sale  of  stocks,  remedy  against  the  vendee, 
690. 

of  contracts  for  the  sale  of  stocks,  the   general   rule,   689. 

of  contracts  for  the  sale  of  stocks  where  like  stocks  cannot  be 
had  in  the  open  market,  694. 

of  contracts  for  the  sale  of  stocks  where  the  damages  will  not 
afford  an  adequate  remedy,  693. 

of  contracts  for  the  sale  of  stocks  where  the  stock  is  subject  to 
a  trust,  697. 

of  contracts  for  the  sale  of  stocks  where  the  stock  will  enable 
the  vendee  to  obtain  control  of  the  corporation,  694-696. 

of  contracts  for  the  sale  of  stocks  where  the  value  is  not  easily 
ascertainable,  693,  694. 

of  contracts  for  the  sale  of  stocks  where  the  vendor  is  insolvent, 
698. 

of  contracts  for  the  sale  of  chattels,  689,  691. 

of  contracts  for  the  sale  of  public    stocks    will   be    denied,    699, 
700. 

of  contracts  for  the  sale   of  stocks  considered  historically,  689, 
690. 

of  contracts  for  the  sale  of  stocks  coupled  with  a  contract  for 
the  sale  of  the  land,  696. 

of  contracts  for  the  sale  of  stocks,  definiteness  required,  691. 

of  contracts  for  the  sale  of  stocks,  essentials  of  a  bill  for,  700. 

of  contracts  for  the  sale  of  stocks,    miscellaneous    decisions    re- 
specting, 698,  699. 

of  contracts  for  the  sale  of  stocks,  mutuality  essential  to  main- 
tain, 692. 

of  contracts  for  the  sale  of  stocks,  pecuniary  value  or  interest  of 
the  complainant,  when  insufficient,  693. 

of  contracts  for  the  sale  of  stocks  to  obtain  control  for  an  im- 
proper purpose,  695. 

personal  property,  contracts  for  the  sale  of  are  subject  to  the  law 
of,  691. 
Am.  St.  Rep.,  Vol.  135—76  *'  ^ 
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Specific  Performance,  special  circumstances  necessary  to  sustain  suits 
for,  692. 

test  to  ascertain  whether  a  bill  for  is  sustainable,  691. 

value  of  corporate  stocks,  when  so  ascertainable  that  specific  per- 
formance will  not  be  decreed  with  reference  to,  694. 

when  there  is  no  remedy  at  law,  692. 

where  the  conditions  of  a  unilateral  contract  have  been  per- 
formed, 692. 

SPENDTHRIFT  TRUSTS. 
See  Trusts,  5,  6. 

STATE. 

See  Boundaries;  Public  Lands. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Enactment  of  Statutes. 

1.  STATUTE  —  Enactment  —  Voting  on  Amendments. — Notwith- 
standing amendments  to  a  bill  have  been  separately  offered  or  re- 
ported, the  House  has  the  right  to  vote  upon  them  in  their  entirety, 
and  when  so  adopted  they  constitute  a  single  amendment.  (Ala.) 
State  v.  Pitts,  79. 

2.  STATUTES — Enactment — Number  of  Substituted  Section. — 
The  striking  out  of  a  section  does  not  necessarily  carry  the  number 
with  it.  It  may  remain  and  designate  a  substituted  section.  (Ala.) 
State  V.  Pitts,  79. 

3.  STATUTE. — The  Striking  Out  of  an  Alternative  or  Repeating 
part  of  a  section  in  a  pending  bill  by  one  house  is  an  immaterial  cor- 
rection which  does  not  amend  or  change  the  bill.  (Ala.)  State  v. 
Pitts,  79. 

Title  of  Act. 

See  Game  Laws. 

4.  STATUTE — Title  of  Act. — The  Constitutional  Provision  in  re- 
gard to  the  title  of  statutes  must  be  liberally  interpreted  with  the 
view  of  upholding  the  acts  of  the  legislature.  (Kan.)  State  v.  Sher- 
man, 403. 

5.  STATUTES. — A  Repealing  Section  or  Clause  of  a  statute  is  not 
a  necessary  part  of  the  act.  A  statute  may  or  may  not  contain  such 
a  clause.  But  if  the  statute  has  one,  it  maj'  be  wholly  valid  or  wholly 
void  without  adding  to  or  detracting  from  the  validity  or  invalidity 
of  the  statute  itself.     (Ala.)     State  v.  Pitts,  79. 

STREET  RAILWAYS. 

1.  STREET   RAILWAY. — A    Street   Railway   Company   may   not 

Construct  Its  Track  under  a  franchise  imposing  conditions  upon  which 
the  privilege  may  be  enjoyed,  and  escape  liability  to  a  person  injured 
by  its  noncompliance  with  the  conditions.  (Wash.)  Kincaid  v. 
Walla  Walla  Valley  Traction  Co.,  982. 

2.  STREET  RAILWAY — Track  Dangerous  to  Traveler  in  Street. 
Independently  of  ordinance,  a  street  railway  company  may  not  so  ob- 
struct the  street  with  its  tracks  as  to  render  it  dangerous  to  travel 
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and  be  exempt  from  liability  to  a  person  injured  thereby  fWash  ) 
Kmcaid  v.   Walla   Walla   Valley  Traction  Co!,  982. 

3.     STREET    RAILWAY— Dangerous    Track— Injury  to  Driver.— 

Where  the  rails  of  a  street  railway  extend  six  inches  above  the  tics 
and  are  unprotected  except  by  soft  and  yielding  dirt  placed  about 
them,  which  gives  the  track  the  appearance  of  safety  when  in  fact  it 
IS  dangerous,  and  a  driver,  deceived  by  the  appare'^nt  safety  drives 
upon  the  rails  and  is  thrown  from  his  wagon  and  injured  the 'railway 
company  is  liable.  It  is  liable  under  an  ordinance  requiri'ng  the  track 
to  be  planked,  or  it  is  liable  independently  of  such  ordinance.  And 
the  fact  that  the  track  is  planked  at  street  intersections  does  not 
exempt  the  railway  company  from  liability,  for  the  right  of  the 
traveler  to  cross  a  street  is  not  limited  to  such  points.  (Wash) 
Kincaid  v.  Walla  Walla  Valley  Traction  Co.,  982. 

See  Electricity;   Municipal  Corporations,  18-25. 

SUBROGATION. 
SUBROGATION.— A  Widow  is  Subrogated  to  the  Rights  of  her 

husband's  creditors  against  his  estate  to  the  extent  that  she  has  paid 
such  indebtedness  from  her  own  means.     (Va.)     Brown  v.  Orr   912. 

SUMMONS. 

See  Process. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

Assessment  of  Taxes. 

1.  TAXATION. — The  Owner  of  Land  is  the  Only  Person  to  whom 

it  can  be  legally  assessed  under  section  3057,  B.  &  C.  Comp.  (Or.) 
Bradford  v.  Durham,  807. 

2.  TAXATION. — An  Assessment  of  a  Lump  Sum  to  a  person  who 
owns  only  a  part  of  the  land  described  on  the  roll  is  a  nullity.  (Or.) 
Bradford  v.  Durham,  807. 

Sale  for  Taxes. 

3.  TAX  SALE — Affidavit  of  Exhaustion  of  Personalty. — The  fail- 
ure of  a  sheriff  to  afiix  to  his  return  of  unpaid  taxes  on  land  an  af- 
fidavit that  he  has  been  unable  to  find  chattels  of  the  delinquent 
owner  to  levy  upon,  as  required  by  statute,  renders  a  sale  of  the  land 
and  the  deed  pursuant  thereto  nullities.  (Or.)  Bradford  v.  Dur- 
ham, 807. 

4.  TAX  SALE — Subsequent  Bona  Fide  Purchaser. — That  the  rec- 
ord of  a  sheriff's  deed  is  notice  to  a  subsequent  purchaser  that  the 
land  was  not  subdivided  at  the  sale  as  directed  by  statute  is  not 
notice  to  him  of  consequent  damages  to  the  owner  authorizing  a  suit 
to  cancel  the  deed.      (Mo.)      Shelton  v.  Franklin,  537. 

5.  TAX  SALE — Absence  of  Execution. — In  a  Direct  Attack  in 
equity  upon  a  tax  deed,  the  absence  of  an  execution  to  sustain  the 
sale  should  be  pleaded  to  be  available.  (Mo.)  Shelton  v.  Franklin, 
537. 

6.  TAX  SALE — Attack  upon  Sale  En  Masse. — A  sale  by  the  sheriff 
of  land  for  taxes,  without  dividing  it  as  directed  by  statute,  may  be 
attacked  by  timely  motion  in  the  original  action,  or  by  a  suit  in 
equity  filed  within  a  reasonable  time  to  set  aside  the  deed.  (Mo.) 
Shelton  v.  Franklin,  537. 
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7.  TAX  SALE — Setting  Aside  Because  in  Solido. — A  bill  to  can- 
cel a  tax  deed  because  the  sheriff  sold  the  land  en  masse,  if  brought 
against  the  purchaser  at  the  sale,  need  not  allege  notice  that  the 
property  was  so  sold,  but  if  brought  against  a  subsequent  grantee, 
it  should  allege  that  he  had  notice  of  the  act  of  the  sheriff,  for  with- 
out it  he  becomes  an  innocent  purchaser.  (Mo.)  Shelton  v.  Frank- 
lin, 537. 

8.  TAX    SALE— Validity    of    Deed   When    Sale   is    in   Solido.— A 

sheriff's  deed  selling  land  for  taxes  in  solido,  when  the  statute  directs 
a  division,  is  not  void  but  only  voidable.  (Mo.)  Shelton  v.  Frank- 
lin, 537. 

9.  TAX  SALE — ^Effect  of  Sale  En  Masse  Contrary  to  Statute. — 
A  statute  requiring  an  officer  in  selling  property  to  divide  it  if  sus- 
ceptible of  division  is  directory.  It  allows  him  some  discretion,  an 
abuse  of  which  may  be  reviewed  by  the  court,  either  upon  motion  or 
direct  attack  by  bill  in  equity  made  in  seasonable  time.  An  abuse 
of  his  discretion  by  a  sale  in  solido  is  only  an  irregularity,  which  may 
render  the  deed  and  sale  voidable  but  not  void.  (Mo.)  Shelton  v. 
Franklin,  .537. 

10.  TAX  SALE — Bill  to  Set  Aside  Because  En  Masse. — ^In  order  to 
set  aside  a  sheriff's  deed  for  taxes  on  the  ground  that  he  sold  the 
land  en  masse,  the  plaintiff  must  show  a  sale  in  solido,  that  the  sale 
was  an  abuse  of  the  discretion  lodged  with  him,  consequent  damage 
and  injury  to  the  debtor,  seasonable  application  for  redress,  and,  as 
against  a  subsequent  grantee,  notice  of  the  officer's  wrongful  acts. 
(Mo.)     Shelton  v.  Franklin,  537. 

11.  TAX  SALE — Presumption  in  Favor  of  Sale  En  Masse. — It  is 
presumed  that  the  sheriff,  in  conducting  a  tax  sale,  divided  the  prop- 
erty as  directed  by  statute  and  did  not  sell  en  masse.  (Mo.)  Shelton 
v.  Franklin,  537. 

12.  TAX  SALE — Recital  in  Deed  of  Sale  En  Masse. — A  recital  in 
a  sheriff's  deed  for  taxes,  showing  that  the  land  was  sold  to  one 
purchaser,  does  not  raise  a  presumption  that  the  sale  was  en  masse. 
(Mo.)     Shelton  v.  Franklin,  537. 

13.  TAX  SALE — Evidence  of  Execution. — The  Prima  Facie  proof 
afforded  by  recitals  in  a  tax  deed  as  to  issuance  of  execution  is 
overcome  by  contrary  evidence  afforded  by  entries  in  the  execution 
docket  required  to  be  kept  by  statute.  (Mo.)  Shelton  v.  Franklin, 
537. 

Tax  Deed. 

14.  TAX  SALE — ^Recitals  in  Deed  as  to  Execution. — The  statutes 
do  not  require  a  tax  deed  to  contain  recitals  as  to  the  date  of  the 
levy  of  execution.  Hence  an  error  in  such  recitals  does  not  invalidate 
the  deed.     (Mo.)     Shelton  v.  Franklin,  537. 

15.  TAX  SALE. — ^Unfilled  Blanks  in  a  Tax  Deed,  referring  to  mat- 
ters not  required  by  statute  to  be  incorporated  in  the  deed,  are  mere 
surplusage  and  harmless.     (Mo.)     Shelton  v.  Franklin,  537. 

16.  TAX  SALE. — A  Petition  as  a  Bill  to  Cancel  a  Tax  Deed,  though 
insufficient  if  it  had  been  attacked  at  the  trial,  may  be  sufficient 
after  judgment  and  aided  by  the  answer.  (Mo.)  Shelton  v.  Frank- 
lin, 537. 

17.  TAX  SALE. — A  Statute  Making  a  Tax  Deed  Conclusive  Evi- 
dence of  the  regularity  of  the  tax  proceedings  works  a  deprivation 
of  property  without  due  process,  and  is  unconstitutional.  (Or.)  Brad- 
ford V.  Durham,  807. 

18.  TAX  SALE. — A  Tax  Deed  Which  Asserts  That  the  Property 
was  assessed  to  Petruelja  Durham,  while  the  assessment  shows  that 
it  was  listed  as  the  property  of  Priscilla  Durham,  is  not  executed 
"substantially"  as  required  by  law.     (Or.)     Bradford  v.  Durham,  S07. 
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TELEGRAPHS  AND  TELEPHONES, 

1.  TELEPHONE  COMPANY— Failure  to  Transmit  Message  to 
Physician. — Where  a  doctor  is  telephoned  for  to  attend  a  man  who 
has  been  wounded,  but  the  message  is  not  delivered,  and  the  man  dies 
without  medical  attendance,  the  negligence  of  the  telephone  company 
is  too  remote  to  constitute  the  proximate  cause  of  the  death.  (Ky.) 
Evans  v.  Cumberland  Tel.  &  Tel.  Co.,  444. 

2.  TELEGRAPH  COMPANY. — The  Addressee  of  a  Telegram  may 
sue  the  telegraph  company  in  tort  for  damages  resulting  from  an 
erroneous  transmission  of  the  message,  if  it  was  sent  for  his  benefit 
and  the  company  had  notice  of  that  fact.  (Ala.)  Anniston  Cordage 
Co.  V.  Western  Union  Tel.  Co.,  124. 

3.  TELEGRAPH  COMPANY— Notice  That  Message  is  for 
Sendee's  Benefit. — A  telegram,  "Offer  thirty  thousand  three  and  four 
rb"  eighths  sixteen  half.  Quick  reply,"  does  not,  in  its  wording, 
charge  the  transmitting  company  with  notice  that  the  sendee  is  the 
party  for  whose  benefit  the  message  is  sent.  (Ala.)  Anniston  Cord- 
age Co.  V.  Western  Union  Tel.  Co.,  124. 

See  Electricity. 

TIDE  LANDS. 

See  Public  Lands. 

TITLE  OF  ACT. 

See  Statutes,  4,  5. 

TRANSITORY  ACTIONS 

See  Venue. 

TRIAL. 

In  General. 

1.  TRIAL — Misconduct  of  Counsel  In  Argument. — Where  counsel 
for  the  defense  in  a  personal  injury  case  refers,  in  his  address  to  the 
jury,  to  evidence  of  the  plaintiff's  contributory  negligence  which  the 
court  has  ordered  withdrawn,  and  the  court  overrules  the  plaintiff's 
objection  to  such  conduct,  he  is  entitled  to  a  now  trial.  (Mont.) 
Bliss  V.  Wolcott,  636. 

2.  TRIAL — Preparation  of  Findings  of  Fact. — The  findings  of 
fact  in  an  action  tried  by  the  court  should  severally  cover  all  of  the 
material  issues  raised  by  the  pleadings,  carefully  excluding  all  other 
matters,  and  the  paper  should  be  drafted  from  a  strictly  judicial 
viewpoint.     (Wis.)     Brenger  v.  Brenger,  1050. 

3.  TRIAL— Conflicting  Testimony— Question  for  Jury. — When 
there  is  substantial  testimony  which  establishes,  or  fairly  tends  to 
establish,  the  issues  tendered  by  the  plaintiff,  they  must  be  submitted 
to  the  jury,  although  controverted  directly  or  by  inference  by  the  tes- 
timony of  the  adverse  party.     (Colo.)     Brigge  t.  Chamberlain,  223. 

Instructions. 

4.  INSTRUCTIONS. — The  Court  Is  not  Under  Any  Duty  to  give 
a  charge  that  there  is  no  evidence  of  a  certain  fact.  (Ala.)  Aetna 
Fire  Ins..  Co.  v.  Kennedy,  160. 

5.  INSTRUCTION. — An  Instruction  Undertaking  to  Withdraw  a 
matter  from  the  jury  is  properly  refused,  if  it  couples  with  that  mat- 
ter other  things  which  should  not  be  withdrawn.  (Mo.)  Kendrick 
V.  Ryus,  585. 

6.  INSTRUCTION. — An  Instruction  not  Well  Founded  upon  the 
facts,  which  leaves  out  of  consideration  some  of  the  admitted  facta, 
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and  yet,  upon  the  finding  of  certain  limited  facts,  directs  a  verdict 
for  the  defendant,  is  properly  refused.  (Mo.)  Kendrick  v.  Kyus, 
585. 

7.  TRIAL — Instruction  as  Law  of  Case. — Instructions,  whether 
right  or  wrong,  when  given  to  the  jury,  become,  for  the  time  being, 
the  law  of  the  case,  binding  upon  the  jury,  the  court  and  counsel. 
(Mont.)     Bliss  v.  Wolcott,  636. 

8.  TRIAL — Instruction  Emphasizing  Isolated  Fact. — It  is  not 
proper  for  a  court  in  instructing  a  jury  to  call  special  attention  to  an 
isolated  fact,  and  by  making  it  prominent  suggest  to  the  jury  that  it 
is  of  greater  significance  and  weight  than  other  unmentioned  facts 
in  the  case  which  are  of  no  less  importance.  (Kan.)  State  v.  Taw- 
ney,  355. 

TROVER  AND  CONVERSION. 

1.  CONVERSION — Pleading. — The   Seizure  of  One's  Property  to 

satisfy  a  claim  of  another  is  a  conversion,  irrespective  of  the  designa- 
tion given  the  seizure  in  the  complaint.  (Mont.)  Western  Min. 
Supply  Co.  V.  Quinn,  612. 

2.  TROVER — Timber  Cut  and  Placed  in  Buildings. — Where,  with- 
out the  knowledge  or  procurement  of  A,  trees  have  been  cut  from 
the  land  of  B  and  used  to  construct  fences  and  buildings  on  the 
land  of  A,  and  hence  have  become  a  part  of  the  realty,  B  cannot 
maintain   trover   against  A.     (Ala.)     Bynum   v.   Gay,   121. 

3.  TROVER — Nominal  Damages — Tender. — In  an  action  of  trover 
for  timber  cut  and  used  to  construct  buildings,  an  instruction  is  not 
erroneous  that  if  only  nominal  damages  are  found  the  verdict  should 
be  for  the  defendant  on  his  plea  of  tender  before  suit  brought.  (Ala.) 
Bynum  v.  Gay,  121. 

4.  TROVER. — The  Measure  of  Damages  in  an  Action  of  Trover  is 
the  value  of  the  property,  with  interest  (in  the  discretion  of  the  jury) 
from  the  time  of  its  conversion.     (Ky.;     Winstead  v.  Hicks,  446. 

TRUSTS. 

In  General. 

1.  TRUSTS — Jurisdiction  of  Equity — Statutes. — Trusts  are  pecu- 
liarly within  the  original  cognizance  of  courts  of  chancery.  And 
statutes  dealing  with  the  subject  are  not  construed  as  taking  away 
such  jurisdiction  unless  that  intention  plainly  appears.  (Va.)  Shir- 
key  V.  Kirby,  949. 

2.  TRUSTS, — A  Court  of  Equity  hja  Power  to  Secure  a  Loan  for 
necessary  repairs  and  the  payment  of  an  inheritance  tax  on  the  corpus 
of  real  estate  held  in  trust  as  a  home  for  the  joint  use  and  benefit, 
support  and  maintenance,  out  of  the  proceeds,  of  a  husband  and  wife 
and  his  infant  children  during  the  lives  of  the  parents,  with  remain- 
der in  fee  to  the  children.  But  the  court  cannot  extend  the  lien  to 
the  remainder  after  the  expiration  of  the  trust  estate.  (Va.)  Shir- 
key  V.  Kirby,  949. 

3.  TRUSTS — Powers  of  Trustee  Distinguished  from  Guardian. — 
The  powers  of  an  executor  or  a  trustee  under  a  will  who  holds  the 
title  to  the  property  differ  from  the  powers  of  a  guardian  who  has 
only  the  management  of  property  while  the  title  is  in  his  ward. 
Hence  the  principles  applicable  to  the  two  relations  are  essentially 
different.     (Va.)     Shirkey  v.  Kirby,  949. 

4.  TRUSTEE — Wlien  may  Act  Without  Bond. — A  trustee  in  a 
deed  of  trust  to  secure  the  payment  of  money  may  act  without  bond, 
unless  the  same  is  required  of  him  by  the  grantor  or  a  beneficiary. 
/W.  Va.)     Hart  y.  Larkin,  1027. 
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Spendthrift  Trust. 

5.  SPENDTHRIFT  TRUST— When  Valid.— A  Devise  for  Life,  the 

estate  not  to  be  liable  for  the  debts  of  the  devisee  and  to  be  ter- 
minated in  the  event  of  the  recovery  of  a  judgment  subjecting  it  to 
his  debts,  is  valid.     (Ky.)     City  of  Louisville  v.  Cooke,  457. 

6.  SPENDTHRIFT  TRUST— Life  Estate,  When  not  Terminated.— 
A  devise  for  life,  the  estate  not  to  be  liable  for  the  debts  of  the 
devisee  and  to  cease  in  the  event  of  the  recovery  of  a  judgment  sub- 
jecting it  to  his  debts,  has  reference  to  debts  voluntarily  contracted. 
Hence  the  estate  is  not  terminated  by  the  rendition  of  a  judgment 
against  the  devisee  for  taxes.  (Ky.)  City  of  Louisville  v.  Cooke, 
457. 

Trustee's  Sale. 

7.  TRUSTEE'S  SALE.— Restraining  Until  Removal  of  Prior  Liens. 

If  liens  which  are  clearly  of  unascertained  amounts  exist  prior  to  a 
deed  of  trust,  creating  an  impediment  to  a  fair  sale,  the  trustee  may 
be  enjoined  by  the  grantor  from  foreclosing  the  trust  until  such  im- 
pediment is  removed.     (W.  Va.)     Hart  v.  Larkin,  1027. 

8.  TRUSTEE'S  SALE — Restraining  Until  Removal  of  Prior  Liens. 
Upon  vacation  motion  to  dissolve  an  injunction  against  a  sale  under 
a  deed  of  trust  because  of  impediment  by  prior  liens  of  unascertained 
amounts,  the  judge  cannot  take  a  bond  as  a  substitute  for  one  of 
such  prior  liens  and  thereby  consider  that  lien  discharged,  particularly 
when  that  lien  arises  out  of  an  attachment  levy  in  an  action  of  tres- 
jiass,  the  party  entitled  to  the  lien  is  not  before  him  by  notice,  and 
that  party  does  not  consent  to  accept  the  bond  as  a  release  of  the  lien. 
(W.  Va.)     Hart  v.  Larkin,  1027. 

See  Gifts,  2;   Powers. 

VENDOR  AND  VENDEE. 

7?!  General. 

1.  VENDOR  AND  VENDEE — Reliance  on  Covenants — Unrecorded 
Titles. — As  against  his  grantor,  the  grantee  in  a  warranty  deed  is 
entitled  to  rely  on  the  covenants  therein  and  is  not  required  to  record 
the  deed  in  order  to  cut  off  equities  of  prior  grantees  of  the  timber 
on  the  land  who  are  not  in  possession  and  who  have  not  recorded 
their  deeds.     (Wis.)     Darlington  v.  J.  L.  Gates  Land  Co.,  1070. 

2.  VENDOR  AND  VENDEE — Misrepresentation  not  Merged  in 
Covenants. — Fraudulent  oral  representations  as  to  title,  made  by  a 
grantor,  are  not  merged  in  covenants  of  warranty  in  the  deed  subse- 
quently given,  and  they  will  sustain  an  action  for  deceit.  (Wis.) 
Darlington  v.  J.  L.  uates  Land  Co.,  1070. 

3.  VENDOR  —  Existence  of  Liens. — The  Collection  of  Purchase 
Money  will  not  be  retarded  solely  because  the  grantor  has  not  cleared 
the  land  of  prior  liens,  when  the  conveyance  is  with  covenants  of  gen- 
eral warranty,  but  without  covenants  of  further  assurance.  (W.  Va.) 
Hart  V.  Larkin,  1027. 

4.  VENDOR  AND  VENDEE — Title  Based  on  Adverse  Possession. 
A  vendee  is  not  bound  to  accept  a  title  resting  upon  adverse  posses- 
sion, if  his  contract  is  that  he  should  have  conveyances  giving  him  a 
good  title  free  and  clear  from  encumbrances,  and  that  such  title 
should  be  shown  by  the  abstracts.     (HI.)     Attebery  v.  Blair,  342. 

Antecedent  Debt  as  Consideration. 

5.  VENDOR — Bona  Fide  Purchaser — Antecedent  Debt  as  Consid- 
eration.— The  grantee  of  a  deed  from  one  who  has  no  title  to  the 
tract  described,  but  who  appears  by  the  record  to  be  its  owner 
because  a  deed  previously  executed  has  not  been  recorded,  is  not  en- 
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titled  to  the  benefit  of  the  recording  act  as  an  innocent  purchaser, 
where  the  only  consideration  for  the  conveyance  to  him  is  the  dis- 
charge of  an  antecedent  indebtedness.  (Kan.)  Western  Grocer  Co. 
V.  Alleman,  398. 

6.  VENDOR — ^Bona  Fide  i'urchaser — ^Antecedent  Debt  as  Consid- 
eration.— The  application  of  this  rule  is  not  prevented  by  the  fact 
that  the  grantee  surrenders  a  past  due,  unsecured  note  to  its  maker, 
where  such  maker  is  a  party  to  an  action  in  which  the  deed  is  held 
to  pass  no  title.     (Kan.)     Western  Grocer  Co.  v.  Alleman,  398. 

Bccords — Unrecorded  Mortgage  Assignment. 

7.  VENDOR  AND  VENDEE— Unrecorded  Assignment  of  Mort- 
gage.— A  purchaser  who,  relying  on  the  registry  records,  takes  a  deed 
from  his  vendor  and  a  discharge  of  a  mortgage  from  the  record  owner 
thereof,  is  protected  against  an  unrecorded  assignment  of  the  mort- 
gage; and  the  fact  that  he  pays  over  to  the  supposed  owner  of  the 
mortgage  the  money  to  satisfy  it  does  not  make  him  a  payor  of  the 
debt,  as  distinguished  from  a  purchaser  of  the  land,  within  the  rule 
that  a  debtor  whose  debt  is  evidenced  by  a  negotiable  note,  though 
secured  by  a  recorded  mortgage,  has  no  right  to  rely  on  the  records 
in  paying  such  debt  to  others  than  the  real  creditor,  his  authorized 
agent,  or  one  in  actual  possession  of  the  note.  (Wis.)  City  Bank  of 
Portage  v.  Plank,  62. 

8.  VENDOR  AND  VENDEE — Record  as  Notice  to  Purchaser. — 
The  record  of  a  deed  conveying  real  estate  is  conclusive  notice  to  the 
whole  world  of  its'  contents.  A  subsequent  purchaser  cannot  avoid 
the  effect  of  this  rule  by  showing  that  he  could, not  read,  and  that 
the  abstract  furnished  him  did  not  disclose  the  deed.  (Mo.)  Seilert 
V.  McAnally,  522. 

Description  of  Property. 

9.  VENDOR  AND  VENDEE. — Descriptions  of  Real  Property 
Omitting  the  town,  county  or  state  where  the  land  is  situated,  may 
be  sufficient  when  the  writing  provides  other  means  of  identification. 
(Or.)     Plegel  v.  Dowling,  812. 

10.  VENDOR  AND  VENDEE— Sufficiency  of  Description  of  Prop- 
erty.— It  is  not  necessary  that  a  contract  for  the  sale  of  land  should 
contain  such  a  description  as,  without  the  aid  of  extrinsic  testimony, 
designates  precisely  what  is  agreed  to  be  sold.  But  it  should  con- 
tain a  sufficient  description  to  evidence  a  common  intent  of  the 
parties  to  deal  with  respect  to  a  particular  piece  of  property  as  dis- 
tinguished from  other  property.     (Or.)     Flegel  v.  Dowling,  812. 

11.  VENDOR  AND  VENDEE — Sufficiency  of  Description  of  Prop- 
erty.— A  memorandum  of  an  agreement  to  sell  land,  dated  at  Port- 
land, Oregon,  where  the  parties  reside,  which  describes  the  property 
as  "lots  3  and  4,  block  18,  A.  H.,"  sufficiently  identifies  the  prop- 
ert}"-,  when  it  is  shown  by  extrinsic  evidence  that  "A.  H."  is  Albina 
Homestead,  and  that  there  is  in  the  county  in  which  Portland  is 
situated  a  recorded  plat  of  such  homestead  containing  lots  of  the 
numbers  and  block  stated.     (Or.)     Flegel  v.  Dowling,  812. 

Sale  by  Acre  or  in  Gross. 

12.  VENDOR  AND  VENDEE— Presumption  of  Sale  by  the  Acre.— 

Every  sale  of  real  estate,  where  the  quantity  is  referred  to  in  a  con- 
tract whose  language  does  not  plainly  indicate  that  tlie  sale  is  in- 
tended to  be  one  in  gross,  must  be  presumed  to  be  a  sale  by  the  acre. 
And  the  presumption  can  be  repelled  only  by  clear  and  cogent  proof. 
(Va.)     McComb  v.  Gilkeson,  944. 

13.  VENDOR  AND  VENDEE — ^Presumption  of  Sale  by  the  Acre. 
Where  persons  contract  for  the  payment  of  a  gross  sum  for  a  tract 
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of  land  upon  the  estimate  of  a  given  quantity,  the  presumption  is 
that  the  quantity  influences  the  price,  and  that  the  agreement  is  not 
one  of  hazard.     (Va.)     McComb  v.  Gilkeson,  944. 

14.  VENDOR  AND  VENDEE— Sale  in  Gross  or  by  the  Acre.— 
Whether  a  contract  for  the  sale  of  land  is  in  gross  or  for  a  specific 
quantity  depends  upon  the  intention  of  the  parties,  to  be  gathered 
from  the  terms  of  the  contract  and  the  facts  and  circumstances  con- 
nected with  it.  But  in  the  interpretation  of  the  agreement  courts, 
not  favoring  contracts  of  hazard,,  will  construe  it  to  be  a  contract  of 
sale  per  acre  wherever  it  does  not  clearly  appear  to  be  by  the  tract. 
(Va.)     McComb  v.  Gilkeson,  944. 

"More  or  Less" — Deficiency  in  Quantity. 

15.  VENDOR  AND  VENDEE.— The  Words  'TWore  or  Less"  apply 
only  to  small  excesses  or  deficiencies.  They  repel  the  idea  of  a  con- 
tract of  hazard,  and  imply  that  there  is  no  considerable  difference  in 
quantity.     (Va.)     McComb  v.  Gilkeson,  944. 

16.  VENDOR  AND  VENDEE— "More  or  Less."— A  Deficiency  of 
Ten  Acres  in  a  tract  of  land  represented  to  contain  two  hundred  and 
forty-five  acres  is  not  so  small  as  to  be  within  the  contemplation  of 
the  words  "more  or  less."     (Va.)     McComb  v.  Gilkeson,  944. 

17.  VENDOR  AND  VENDEE — Deficiency— Theory  of  Relief.— 
The  principle  upon  which  a  court  of  equity  gives  relief  in  cases  of  a 
deficiency  in  the  estimated  quantity  upon  a  sale  of  land  is  that  of 
mistake.     (Va.)     McComb  v.  Gilkeson,  944. 

18.  VENDOR  AND  VENDEE— Deficiency— Relief  Against  Infant. 
In  case  of  a  deficiency  in  the  estimated  quantity  upon  a  sale  of  land, 
a  court  of  equity  will  not  allow  infant  vendors  to  profit  by  a  mistake 
in  their  favor  to  the  prejudice  of  an  inno-cent  person.  (Va.)  Mc- 
Comb v.  Gilkeson,  944. 

19.  VENDOR  AND  VENDEE — Damages  In  Case  of  Deficiency.— 

In  case  of  a  deficiency  of  land  sold  by  the  acre,  the  general  rule  of 
compensation  or  abatement  is  according  to  the  average  value  per 
acre  of  the  whole  tract,  unless  particular  circumstances  require  a 
departure  from  that  rule.  (Va.)  McComb  v.  Gilkeson,  944. 
See  Abstracts  of  Title;  Accounting,  2;  Building  Regulations;  Dam- 
ages, 5-7;  Dedication;  Deeds;  Landlord  and  Tenant,  1. 

VENUE. 

1.  JURISDICTION. — Transitory  Actions  may  be  Tried  wherever 
personal  service  can  be  made  on  the  defendant.  (Mont.)  State  v. 
District  Court,  622. 

2.  JURISDICTION — Action  Against  Nonresident  on  Foreign  Con- 
tract.— An  action  on  a  promissory  note,  executed  and  payable  with- 
out the  state,  may  be  maintained  against  nonresidents  who  have  en- 
tered a  general  appearance.     (Mont.)     State  v.  District  Court,  622. 

3.  CHANGE  OF  VENUE — Prejudice  of  Judge. — A  court  is  not 
compelled  to  grant  a  change  of  venue  upon  the  affidavit  of  the  de- 
fendant alleging  prejudice  of  the  judge,  although  no  counter-aifidavit 
or  proof  is  filed,  where  the  judge  is  satisfied  that  his  mind  is  free 
from  prejudice  and  that  the  statements  in  the  defendant's  affidavit 
are  without  foundation.     (Kan.)     State  v.  Tawney,  355. 

4.  CHANGE  OF  VENUE— Prejudice  of  Judge,— The  fact  that  the 
court,  in  approving  a  verdict  and  pronouncing  sentence  at  a  former 
trial  of  the  defendant  upon  the  same  charge,  expressed  an  opinion 
of  the  defendant's  guilt  does  not  of  itself  indicate  prejudice.  (Kan.) 
State  V.  Tawney,  355. 
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WASTE. 
WASTE — Opening  Land  for  Mines. — ^It  is  Waste  to  open  lands 
to  search  for  new  mines.  But  if  there  are  mines  already  opened  when 
the-tenant  takes  the  estate,  it  is  not  waste  to  continue  to  work  them. 
The  offense  consists  in  the  first  penetration  and  opening  of  the  soil. 
(Ark.)      Cherokee  Construction  Co.  v.  Harris,  177. 

WATERS  AND  WATERCOURSES. 

1.  WATERCOURSES— What  Constitutes.— It  is  not  Essential  to 

the  existence  of  a  natural  watercourse  that  the  source  of  supply 
should  be  living  water.  It  may  be  surface  water  collected  on  a  large 
watershed  from  rains  and  melted  snows  which  concentrates  and  cuts 
for  itself  a  well-defined  channel  and  regularly  discharges  through  such 
outlet.  Nor  is  it  essential  that  there  should  be  a  constant  and  con- 
tinuous flow  of  water.  The  supply  is  suflSciently  permanent  where, 
as  in  this  case,  the  water  is  concentrated  and  flows  with  some  regu- 
larity during  the  heavy  rains  which  ordinarily  occur  in  the  region. 
(Kan.)     Brown  v.  Schneider,  396. 

2.  WATERS — Injury  to  Crops  from  Obstruction. — Where  an  em- 
bankment built  across  bayous  and  streams  completely  stops  the  drain- 
age of  adjacent  lands,  the  injury  is  a  permanent  injury  to  the  land, 
not  to  the  crops  subsequently  planted  thereon,  and  a  tenant  who  has 
no  interest  therein  at  the  time  of  such  injury  has  no  cause  of  action 
on  account  of  the  waters  overflowing  his  crop.  (Ark.)  Board  of 
Directors  of  St.  Francis  Levee  Dist.  v.  Barton,  191. 

See  Limitation  of  Actions,  5,  6. 
Note. 
Water  Rights,  abandonment  of  by  nonuser,  905. 

WELLS. 

See  Contracts,  1;  Custom  and  Usage,  3. 

WELLS. 

Oral  Contract  to  Devise. 

1.  STATUTE  OF  FRAUDS — Oral  Contract  to  Devise.— Where  a 
sister  conveyed  her  interest  as  heir  in  a  farm  to  a  brother,  who  had 
purchased  the  interests  of  other  heirs  therein,  and  lived  with  him, 
assisting  in  carrying  on  the  farm,  for  seventeen  years  until  his  death, 
his  parol  agreement  to  leave  the  land  and  his  personal  property  to 
her,  on  which  she  relied,  will  be  specifically  enforced  after  his  death. 
The  fact  that  her  possession  was  not  exclusive,  or  that  the  property 
greatly  increased  in  value  during  their  management  of  it  is  no  de- 
fense.    (111.)     Dalby  v.  Maxfield,  312. 

2.  STATUTE  OF  FRAUDS — Oral  Contract  to  Devise. — Where  a 
brother  orally  agrees  with  his  sister  that  if  she  will  live  with  him 
and  assist  him  in  carrying  on  a  farm  he  will  leave  her  the  property, 
and  she  fully  performs  the  agreement,  he  cannot,  during  his  last  ill- 
ness, repudiate  the  contract  without  her  assent,  and  his  statements 
at  that  time  in  regard  to  the  disposition  of  his  estate  inconsistent  with 
the  contract  are  not  admissible  to  prove  that  the  agreement  was  not 
made.     (111.)     Dalby  v.   Maxfield,  312. 

Construction  and  Effect  of  Will. 

3.  WILLS — Presumption  Against  Intestacy,  When  cannot  be  In- 
dulged.— Though  the  presumption  is  that  the  testator  does  not  intend 
to  die  intestate  as  to  any  part  of  his  property,  this  presumption  does 
rot  require  the  court  to  make  a  new  will  for  him,  nor  to  include  in 
it  property  not  comprehended  by  its  terms,  as,  for  instance,  property 
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acquired   after   the    execution    of   the    will,     (Ohio    St.)     Wright   v. 

Masters,  790. 

4.  WILLS — Restriction  of  to  Property  Then  Owned  by  the  Tes- 
tator.— At  the  common  law  a  testator  could  transfer  by  devise  only- 
such  lands  as  were  owned  by  him  when  he  executed  his  will. 
(Ohio   St.)     Wright  v.  Masters,  790. 

5.  WILLS,  Effect  of  on  Property  Acquired  by  the  Testator  After 
Their  Execution. — Property  acquired  by  a  testator  after  the  execu- 
tion of  his  will  does  not  pass  thereby  at  the  common  law,  nor  does 
it  pass  under  the  provisions  of  a  statute  providing  that  any  estate, 
right  or  interest  in  the  lands  acquired  by  the  testator  after  the 
making  of  his  will  shall  pass  thereunder  if  such  clearly  appears  by 
his  will  to  have  been  his  intention,  unless  such  will  shows  on  its 
face  his  intention  to  dispose  of  property  subsequently  acquired. 
(Ohio   St.)     Wright   v.   Masters,   790. 

6.  WILLS — After-acquired  Property,  Whether  Affected  by  a  Gen- 
eral Power  of  Disposition. — The  fact  that  the  widow  of  a  decedent 
is  made  the  sole  executrix  of  his  will  and  is  therein  given  power, 
if  necessary,  to  pay  his  debts,  to  sell  all  or  any  part  of  his  real 
estate,  and  execute  deeds  to  the  purchasers,  does  not  show  an  in- 
tention on  his  part  to  dispose  by  such  will  of  property  acquired  after 
its  execution.     (Ohio  St.)     Wright  v.  Masters,  790. 

Renunciation  or  Election  by  Widow. 

7.  WILL — Renunciation  by  Wido-w. —  Where  the  Law  Gives  a 
widow  absolutely  a  certain  share  in  her  husband's  estate  at  his  death, 
he  cannot  deprive  her  of  it  by  will;  and  if  the  law  does  not  say  that 
she  must  make  within  a  certain  time  a  formal  renunciation  of  the 
will,  she  need  not  do  so,  but  may  simply  ignore  it  and  claim  what 
the  law  gives  her.     (Mo.)     Egger  v.  Egger,  566. 

8.  WILL — Election  by  Widow. —  Section  2937  of  the  Revised 
Statutes,  which  gives  a  widow  a  child's  share  in  her  husband's  per- 
sonal estate,  does  not  put  her  to  an  election  between  what  it  gives 
and  what  his  will  provides.  The  section  gives  her  that  share  abso- 
lutely, and  unless  she  has  bargained  it  away,  or  has  become  estopped 
to  assert  it,  she  is  entitled  to  claim  it  without  formal  election  and 
renunciation.     (Mo.)     Egger  v.   Egger,   566. 

Lien  for  Support — Limitation  of  Action. 

9.  WILL — Lien  for  Support,  When  Created. — A  devise  to  a  son, 
"with  the  understanding  that  he  is  to  take  and  raise"  his  minor 
brother  and  sister  until  they  reach  a  specified  age,  creates  a  lien 
upon  the  land  in  their  favor  for  that  purpose.  (Ky.)  Low  v.  Ram- 
sey, 459. 

10.  WILL — Lien  for  Support,  When  Binds  Vendee. — If  a  devise 
creates  a  lien  on  the  land  for  the  support  of  certain  children,  and 
the  will  is  put  to  record,  the  vendee  of  the  devisee  is  chargeable  with 
notice  and  takes  subject  to  the  liability  imposed.  (Ky.)  Low  v. 
Ramsey,  459. 

11.  WILL — Lien  for  Support — Condition  Precedent  or  Subsequent. 
A  devise  to  a  son,  "with  the  understanding  that  he  is  to  take  and 
raise"  his  minor  brother  and  sister  until  they  reach  a  specified  age, 
does  not  create  a  condition  precedent  or  subsequent  that  a  failure  to 
perform  works  a  forfeiture  of  the  estate.     (Ky.)     Low  v.  Ramsey,  459. 

12.  WILL — Lien  for  Support,  Limitation  of  Actions. — Where  a 
devisee  accepts  the  devise  subject  to  a  charge  for  the  support  of  cer- 
tain minors  until  they  reach  a  specified  age,  their  cause  of  action  to 
enforce  the  lien  on  the  land  first  accrues  when  the  devisee  fails  to 
furnish  the  support,  and  the  full  cause  of  action  is  perfected  when 
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they  reach  the  age  specified.  But  they  have  the  same  length  of  time 
after  becoming  of  age  in  which  to  bring  suit  that  they  would  have 
had  if  they  had  been  of  age  when  the  cause  of  action  accrued. 
(Ky.)     Low  V.   Eamsey,   459. 

13.  WILL — ^Lien  for  Support,  Limitation  of  Actions. — "Under  a  de- 
vise to  a  son  "with  the  understanding  that  he  is  to  take  and  raise" 
his  minor  brother  and  sister  until  they  reach  a  specified  age,  his 
obligation  to  support  them,  although  a  charge  upon  the  devise  which 
he  accepts,  is  governed  by  the  five  year  statute  of  limitation  applica- 
ble in  the  case  of  contracts  not  in  writing.  (Ky.)  Low  v.  Eamsey, 
459. 

Probate  and  Contest. 

14.  PROBATE  Ox"  WILL — Notice  to  Purchasers. — The  interests  of 
nil  who  successively  acquire  title  by  inheritance  or  will  from  a  de- 
ceased record  owner  must  be  noticed  by  purchasers  of  the  land. 
(Wash.)     Horton  v,  Barto,  999. 

15.  PROBATE  OF  WILL. — The  Failure  to  Record  a  Will  in  accord- 
ance with  tne  statute  requiring  a  copy  to  be  recorded  in  the  oflSce 
of  the  auditor  of  each  county  in  which  devised  land  is  situated  does 
not  relieve  a  purchaser  from  taking  notice  of  the  interest  of  a  minor 
devisee  named  therein  when  the  will  has  been  duly  probated  in  the 
county  in  which  the  land  is  situated.     (Wash.)     Horton  v.  Barto,  999. 

16.  PROBATE  OF  WILL — Conclusiveness  and  Avoidance. — The 
probate  of  a  will  is  a  judicial  act,  and  cannot  be  avoided  or  set  aside 
save  in  the  manner  provided  by  law.  This  is  true  though  the  pro- 
bate is  in  common  form.     (Wash.)     Horton  v.  Barto,  999. 

17.  PROBATE  IN  COMMON  FORM — Conclusiveness  as  to  Due 
Execution. — The  fact  that  it  appears  on  the  face  of  a  will  that  the 
person  signing  the  testator's  name  did  not  follow  the  statute  does  not 
render  its  probate  in  common  form  subject  to  attack  after  the  time 
limited  therefor  by  law.     (Wash.)     Horton  v.  Barto,  999. 

18.  PROBATE  IN  COMMON  FORM — Conclusiveness  and  Effect. — 
Probate  in  common  form,  equally  with  probate  in  solemn  form,  be- 
comes conclusive  upon  the  expiration  of  the  time  fixed  by  statute  for 
contesting    it.     (Wash.)     Horton    v.    Barto,    999. 

19.  PROBATE  OF  WILL — Time  Limited  for  Contest. — Under  the 
Washington  statutes  all  contests  based  upon  any  cause  affecting  the 
validity  of  a  will  must  be  commenced  within  one  year  after  probate, 
save  as  to  persons  undei  disability.     (Wash.)     Horton  v.  Barto,  999. 

Note. 

Wills,  after-acquired  personal  property,  whether  and  when  passes  by, 
795,  796. 

after-acquired  realty  did  not  pass  by  at  the  common  law,  796. 

after-acquired  realty,  intention  of  the  testator  to  devise  need  not 
be  expressed  in  terms,  798. 

after-acquired  realty,  intention  of  the  testator  to  devise,  when 
appears,  796,  797. 

after-acquired  realty  passes  if  the  testator  makes  a  general  de- 
vise of  his  real  estate,  799. 

after-acquired  realty  passes  if  the  will  shows  testator  did  not  in- 
tend to  die  intestate  as  to  any  of  his  property,  797. 

after-acquired  realty,  statutes  relating  to  the  passing  of,  796. 

after-acquired   realty,  whether  passes  under  a  residuary   devise, 
795,  796. 

custom  of  making,  history  of,  795. 

construction  of  devises  and  bequests,  differences  between,  795. 

irrevocability  of  at  the  civil  law,  795. 

when  considered  &a  speaking  as  of  the  testator's  death,  800. 


Examination, 


Index— Vol.  135.  1213 

WITNESS. 


1.  WITNESS. — Overruling  an  Ol)jection  to  a  Question  which  is 
not  answered  is  harmless  error.  (Ala.)  Birmingham  Ry  L  &  P  Co 
V.  Baker,  118. 

2.  WITNESS — Question  Calling  for  Opinion. — A  question  the  ef- 
fect and  purpose  of  which  are  to  enable  the  witness  to  say  that  he 
did  his  best,  while  driving  an  automobile,  to  avoid  collision  with  a 
pedestrian,  is  objectionable  as  calling  for  an  expression  of  opinion. 
(Conn.)     State  v.  Campbell,  293. 

Incriminating  Questions. 

3.  WITNESS — Incriminating  Questions,    Nature   of  Proceeding. — 

The  constitutional  provision  that  no  person  shall  be  compelled  to 
testify  against  himself  means  not  only  that  one  shall  not  be  com- 
pelled to  testify  in  an  existing  case  against  himself,  but  that  he  shall 
not  be  compelled,  when  acting  as  a  witness  in  any  investigation,  to 
give  testimony  which  may  tend  to  show  that  he  himself  has  com- 
mitted a  crime.     (Mo.)     Ex  parte  Gauss,  517. 

4.  WITNESS — Incriminating   Question,   Who  Decides  What  is. — 

If  a  question  is  of  such  a  description  that  an  answer  to  it  may  or 
may  not  incriminate  the  witness,  it  rests  with  him  to  determine 
whether  an  answer  will  have  that  tendency;  and  if  he  says  on  oath 
that  his  answer  will  incriminate  himself,  the  court  can  demand  no 
other  testimony  of  that  fact  nor  compel  him  to  answer.  This  is  con- 
sistent with  the  doctrine  that  when  the  court  can  say  as  a  matter  of 
law  that  It  is  impossible  that  a  witness  incriminate  himself  by 
answering,  the  court  can  require  an  answer.  (Mo.)  Ex  parte  Gauss, 
517. 

5.  WITNESS — Incriminating  Question,  Forming  Single  Link. — 
A  witness  cannot  be  compelled  to  disclose  a  fact  which  may  form 
one  of  the  links  in  a  chain  of  testimony  sufficient  to  convict  him  of 
a  crime.     (Mo.)     Ex  parte  Gauss,  517. 

6.  WITNESS  —  Incriminating  Question. —  A  Witness  Before  a 
Grand  Jury  cannot  be  compelled  to  answer  whether  he  made  a  bet  on 
a  horserace  with  a  certain  person,  or  gave  him  money  to  place  on 
a  race,  or  made  him  custodian  of  the  bet,  if  he  testifies  that  he  cannot 
answer  without  incriminating  himself.     (Mo.)     Ex  parte  Gauss,  517. 

Cross-examination  and  Impeachment. 

7.  CRIMINAL  TRIAL — Cross-examination  of  Witness. — ^It  is  com- 
petent for  a  defendant  to  bring  out  on  cross-examination  of  a  witness 
against  him  any  fact  or  circumstance  tending  to  show  that  his  testi- 
mony may  have  been  influenced  or  colored  by  intimidation,  or  by  some 
selfish  or  personal  motive,  and  thus  aid  the  jury  in  measuring  the 
value  of  the  testimony.     (Kan.)     State  v.  Tawney,  355. 

8.  CRIMINAL  TRIAL — Impeachment  of  Witness. — It  was  compe- 
tent for  the  defendant  to  bring  out,  or  show,  th^t  the  principal  witness 
for  the  prosecution,  who  it  was  claimed  was  also  involved  in  the  offense 
charged,  when  called  upon  to  testify  at  the  preliminary  examination 
of  the  defendant,  refused  to  give  his  testimony;  that  he  was  then 
committed  to  the  county  jail  for  several  hours  until  he  became  willing 
to  testify;, and  that  then  he  was  brought  in  and  gave  testimony  ex- 
culpating himself  and  supporting  the  charge  against  the  defendant. 
And  the  defendant  is  also  entitled  to  bring  out  any  circumstances 
which  tend  to  show  that  the  testimony  of  the  witness  was  obtained 
bv  coercion  or  interest  in  the  result  of  the  trial,  or  which  might 
affect  his  credibility.     (Kan.)     State  v.  Tawney,  355. 
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wosds  and  phrases. 

WORDS  AND  PHRASES. — The  Receiving  of  a  Thing  and  the 

Assenting  to  its  reception  are  two  separate  and  distinct  affairs.  The 
one  involves  an  affirmative  act,  the  other  is  mere  passive  acquies- 
cence.    (Nev.)     Ex  parte  Rickey,  651. 

Note. 

Definition    of  abandonment,  890,  891. 
of  burden  of  proof,  764,  766. 
of  former  jeopardy,  71. 
of  judicial  sale,  918. 
of  robbery,  475,  476. 
of  writ  of  possession,  646. 

WRIT  OF  POSSESSION. 

See    Ejectment;    Execution. 

WRIT    OF    PROHIBITION. 

See  Prohibition, 
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